
October 2007 83

In most parts of the country, there is a shortage of low-income 
housing. Local governments realize that more must be 
made available. And, for some reason, it must be new.1 Th e 

problem with alleviating a shortage of new low-income housing 
is that someone has to build it. But since government does not 
have a legacy of success in building public housing, taxpayers are 
reluctant to give more money for the construction of government 
housing projects. Hence, government planners have turned to 
inclusionary zoning. 

In a nutshell, inclusionary zoning says that if a developer 
builds somewhere between five and ten homes for sale at 
market rates the builder has to build one that is “aff ordable” to 
the “workforce.”2 Or pay the local housing commissariat for a 
subsidized housing fund.

Who picks up the tab for the subsidized housing? 
Proponents suggest the builders or landowners will eat the costs. 
Such burden shifting, they claim, is only fair because permission 
to build requires a quid pro quo. Alternatively, advocates argue 
that the construction of market rate housing creates a need for 
more “aff ordable” housing units—either because land used for 
market rate housing will no longer be available for “workforce” 
housing, or because the families who dwell in market rate housing 
create a need for low-income service sector jobs such as gardeners, 
beauticians, and the people who clean government buildings.

Th e idea seems unlikely to fare well economically. Whether 
courts will fi nd it unconstitutional as well is an open question. 
Th e Supreme Court has on several occasions, fi rst in Nollan v. 
California Coastal Commission, held that the Takings Clause 
prohibits government from demanding exactions from builders 
unless the exaction served to relieve some actual harm caused 
by the development.3 Moreover, in Dolan v. City of Tigard, the 
Court said the government proposing the exaction had the duty 
to demonstrate on an individualized basis that the exaction is 
“roughly proportional” to burdens created by the development.4 
Property owners and planners, however, do not agree on whether 
Nollan and Dolan applies to inclusionary zoning. Th ere are 
disagreements as to whether these cases apply to legislatively 
mandated formulae rather than individualized exactions, and 
arguments over the degree of scrutiny courts should apply in 
determining whether proff ered justifi cations for inclusionary 
zoning meet constitutional standards. And in the post-Lingle 
world there are disputes about the confl uence of takings doctrine, 
substantive due process, and the doctrine of unconstitutional 
conditions.5 Finally, there are uncertainties over the existence 
in some inclusionary zoning jurisdiction of “sweeteners” that 
take the form of density bonuses and the like. Are these valid 
forms of quid pro quo that avoid the constitutional infi rmities, 
or are they illusory in that they rob out of one pocket in order 
to compensate the other?

Despite the growth of inclusionary zoning laws, there 
has not been an accompanying rush by developers to bring 
constitutional challenges. Developers are, by and large, 
pragmatic business entrepreneurs. When confronted with 
what they perceive to be an obnoxious inclusionary zoning 
ordinance, they often see two stark choices. Th ey may fi ght the 
exaction as being contrary to their constitutional rights. But 
such an endeavor may seem quixotic and insane. To bring such 
a challenge, a developer, in many jurisdictions, might have to 
forego the developing project while the dispute is being played 
out in the courts. Th e developer may suspect that courts likely 
to hear the dispute are not particularly hospitable to property 
rights claims. Moreover, most courts operate in a universe in 
which time means nothing; to developers, time is money. Th e 
developer may also harbor a well-grounded fear that there may 
be a direct relationship between the seriousness of the challenge 
and the time it will take to get other project permits approved 
for the foreseeable future. For these reasons, the second choice 
seen by developers may seem much more palatable: pay the 
freight, pass on the costs to the families who end up buying 
the homes (either through higher prices or reduced quality), 
and simply shut up. Developers almost universally choose the 
second alternative.

I. Exactions—From Nollan to Lingle

A. Th e Origins in Nollan and Dolan
Th e ability to make reasonable use of private property is 

a fundamentally important right that may not be burdened by 
unreasonable regulatory constraints. Two Supreme Court cases 
in particular illustrate this principle.

In Nollan v. California Coastal Commission, the Supreme 
Court was confronted with the California Coastal Commission’s 
practice of demanding that landowners dedicate property for 
access to and along the coast in exchange for building permits.6 
In Nollan, the Commission demanded that the Nollans dedicate 
approximately one third of their property in order to be given a 
permit to replace a one-story home with a two-story home. Th e 
dedication would have given the public the right to cross back 
and forth along the dedicated property parallel to the ocean. 
Th e Commission justifi ed the demand as a way of remedying 
the loss of ocean view of travelers along Highway 1, a loss the 
Commission characterized as a “psychological barrier.”7

Th e Court was not persuaded and called this demand for 
an exaction an “out-an-out plan for extortion.”8 In doing so the 
Court established that a condition of this nature can be imposed 
only if certain conditions are present. First, the impact caused 
by the proposed development must be severe enough to justify 
a denial of the permit in the fi rst place (a denial that would 
not itself rise to the level of a taking.) Second, a condition may 
instead be imposed so long as the exaction will actually serve 
to ameliorate the adverse impact which could have justifi ed 
the denial of the permit in the fi rst place.9 Because forcing the 
Nollans to dedicate property parallel to the beach would do 
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nothing to ameliorate the lost view of drivers along Highway 
1, the exaction was seen to lack the required nexus.

Th is standard was further refi ned in Dolan v. City of 
Tigard, where the owner of a hardware and plumbing store was 
told to dedicate and build a bicycle trail and give up land for 
public access in exchange for a permit to expand the business.10 
Th e justifi cation for these demands was to ameliorate the impact 
of the expansion on traffi  c and fl ooding. Th e Supreme Court 
held that while there may be some nexus, Tigard had a duty to 
demonstrate that the exactions were “roughly proportional” to 
the impacts caused by the development.11 Th e requirements of 
a nexus described in Nollan and the need for the government 
agency to prove rough proportionality in Dolan has been 
described as calling for “heightened scrutiny” of exactions.

B. Monetary and Legislative Exactions—
Confl icts in the State and Lower Federal Courts

After Nollan and Dolan it should be plain that government 
cannot condition the exercise of the right to put property to 
economically benefi cial use upon the forced payment of land, 
money, or labor when those exactions are not closely related 
to impacts caused by the use of the underlying property. What 
remains in some debate is whether there is a distinction between 
exactions of land and money, and between exactions imposed 
as part of an adjudicatory permit process and those enacted 
pursuant to a legislative process. In Ehrlich v. City of Culver City, 
for example, the California Supreme Court held that Nollan 
and Dolan applied heightened scrutiny to monetary exactions, 
but not to legislatively adopted exactions.12

Legal scholars, however, have opined that legislative 
enactments restricting property rights deserve heightened 
scrutiny. For example, Professor Doug Kmiec suggests that 
heightened scrutiny is appropriate for legislative enactments 
imposing public burdens on specifi c private uses.13 Other 
scholars have noted the confl icts that exist among the lower 
federal and state courts, with some courts treating exactions very 
diff erently according to whether they are legislatively adopted 
or not, and whether the exaction is for money or land.14 

Th e holdings of several states and the First Circuit confi rm 
that generally applicable legislative enactments are subject to 
the standards established in Nollan and Dolan.

New York:  Before Dolan was decided, but after Nollan, the New 
York Court of Appeals struck down a permit fee imposed on 
owners of single room occupancy hotels who wished to change 
the use of their property. In Seawall Associates v. City of New 
York,15 the fee was designed to subsidize the City’s low-income 
housing program and had been imposed by legislation and, as 
such, was uniformly applied16. Th e court focused on the lack of 
a nexus between the complex problem of low-income housing 
in New York City and the landowners’ use of their property 
for other purposes17, stating that  “[s]uch a tenuous connection 
between means and ends cannot justify singling out this group 
of property owners to bear the costs required by the law toward 
the cure of the homeless problem.”  Th e same court also struck 
down legislatively enacted rent control ordinances as being 
violative of the Takings Clause in Manocherian v. Lenox Hill 
Hospital.18 Th at decision relied upon Nollan and Dolan.

Ohio:  Home Builders Association of Dayton v. City of Beavercreek,19 

applied a “middle level of scrutiny” to legislatively adopted 
transportation impact fees imposed on subdivision approvals. 
Th e Court reasoned that a test that looks at both the need for 
the transportation project and the fairness of imposing the cost 
on developers is a test that will

adequately balance the interests of local governments with those 
of property owners. Th e fi rst prong of the test decides whether 
the ordinance is an appropriate method to address the city’s 
stated interests, and the second prong assures that the city and 
developers are paying their proportionate share of the cost of 
new construction.20

Th e court upheld the fees in that case after noting that the trial 
court “reviewed volumes of evidence” and made the requisite 
factual fi ndings regarding the necessity for the road projects and 
the impacts to be caused by subdivision development.21 

Oregon: Citing to state supreme court precedent, the Oregon 
Court of Appeals has held in J.C. Reeves Corp. v. Clackamas 
County that “ ‘the character of the [condition] remains the type 
that is subject to the analysis in Dolan’ whether it is legislatively 
required or a case-specifi c formulation.22 Th e nature, not the 
source, of the imposition is what matters.”23

Washington: In Sparks v. Douglas County,24 the Washington 
Supreme Court applied Dolan to a legislatively adopted road 
dedication exaction. It upheld the exaction because there was 
evidence showing that the exaction was roughly proportional to 
the impacts of development. In Trimen Development Co. v. King 
County,25 a developer had been given the choice of dedicating 
or reserving land for open space or paying a fee in lieu of such 
dedication.  Th e court properly recognized the applicability of 
the Dolan test to these legislatively imposed fees.26 Th e fees were 
upheld, incidentally, as the court found evidence to support the 
conclusion that the fees were “reasonably necessary as a direct 
result of Trimen’s proposed development.”27  

Illinois:  Th e Illinois Supreme Court in Northern Illinois Home 
Builders Association, Inc. v. County of Du Page,28 applied Dolan 
to a legislatively enacted transportation district and impact fee 
enabling act. (Th e Court then proceeded to apply its even more 
exacting “specifi cally and uniquely attributable” rule in striking 
down part of the statute.)  Similarly, an Illinois appellate court 
agreed in Amoco Oil Co. v. Village of Schaumburg29 that 

[a]lthough not binding as precedent, we fi nd Justice Th omas’ 
comments [in Parking Association of Georgia] particularly 
persuasive and consonant with the rationale underlying Dolan 
and similar cases. Certainly, a municipality should not be able 
to insulate itself from a takings challenge merely by utilizing a 
diff erent bureaucratic vehicle when expropriating its citizen’s 
property.30 

First Circuit: In City of Portsmouth v. Schlesinger,31 the court 
reviewed a low-income housing fee that had been imposed 
when the owner of the site of some low-income apartments 
sought permission to replace the apartments with new 
condominiums.32 While the challenge to the fee was saddled 
with a statute of limitations problem, the court noted that the 
facts were undisputed that “no rational nexus existed between 
the amount of the Developers’... [fee] and any burden imposed 
on the City due to the zoning change.”33 If not for a statute 
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of limitations problem, the court would have struck down the 
fee.34

New Jersey: Th e New Jersey Supreme Court has been particularly 
aggressive, not only in upholding inclusionary-zoning 
ordinances, but in actually mandating them. In Holmdel Builders 
Association v. Township of Holmdel, the New Jersey Supreme 
Court considered whether various municipal inclusionary 
zoning ordinances that required the payment of low-income 
housing fees were constitutional.35 With respect to a challenge 
under the Takings Clause, the court merely observed that “[a]s 
long as the measures promulgated are not confi scatory and do 
not result in an inadequate return of investment, there would 
be no constitutional injury.”36 Th e court noted that it had 
earlier held in Southern Burlington County NAACP v. Township 
of Mt. Laurel,37 that “municipalities [must] use affi  rmative 
inclusionary-zoning measures, including mandatory set-asides, 
to redress aff ordable-housing needs.”38 Interestingly, the court 
in Mt. Laurel II barely addressed a Takings Clause argument, 
dismissing with a single sentence that “mandatory set-asides 
keyed to the construction of lower income housing, are 
constitutional and within the zoning power of a municipality.”39  
In Holmdel Builders the court ultimately concluded  that “a 
residential developer could be required to set aside a percentage 
of units to be used for low- and moderate-income housing.”40  
Since development fees perform an “identical function” they 
are permissible41.  Th e diffi  culty with the court’s analysis is that 
it completely ignores the “substantially advance” test of Agins, 
the nexus requirement of Nollan, and the rough proportionality 
standard of Dolan.42

North Dakota:  In determining whether a drainage requirement 
could be applied to property of Burlington-Northern Railroad 
in light of  Dolan, the Supreme Court of North Dakota held 
that it could because the duty “in this case arises not from a 
municipal ‘adjudicative decision to condition,’ but rather from 
an express and general legislated duty under a constitutional 
reservation of police power over a corporation.”  Southeast 
Cass Water Resource District v. Burlington Northern Railroad 
Company.43 

Minnesota: In Arcadia Development Corp. v. City of Bloomington,44 
a Minnesota appellate court upheld the imposition of a tenant-
relocation fee imposed on owners of mobile home parks in 
exchange for permission to go out of the mobile home park 
business.  Th e appellate court rejected application of Dolan to 
tenant relocation fees because the fee was legislatively imposed. 
It found that “[o]nce legitimate governmental interests are 
identifi ed, courts simply require a nexus between the local 
legislation and the legitimate governmental purposes.”45 
Furthermore, “[b]ecause this case involves a challenge to 
a citywide, legislative land-use regulation, Dolan’s ‘rough 
proportionality’ test does not apply.”46  

Arizona: In Home Builders Association of Central Arizona v. 
City of Scottsdale,47 the Arizona Supreme Court upheld the 
city’s resource development fee that was imposed on land owners 
in order to build a new water supply infrastructure. Th e court 
found that Dolan did not aff ect the legality of the fee at issue 
and refused to apply heightened scrutiny because the fee was 
“legislatively” imposed:  “Because the Scottsdale case involves 

a generally applicable legislative decision by the city, the court 
of appeals thought Dolan did not apply. We agree, though the 
question has not been settled by the Supreme Court.”48 

C. Exactions After Lingle
Up until Lingle, an oft-cited justification for the 

heightened scrutiny requirements found in Nollan and Dolan 
was a demand for an exaction that was insuffi  ciently related to 
an adverse impact was a demand that “failed to substantially 
advance a legitimate governmental interest.” Th is, of course, 
was the taking standard of Agins. Unlike most other takings, 
however, the usual remedy for a taking of this sort was not 
the payment of just compensation but invalidation of the 
exaction—as ultimately occurred in both Nollan and Dolan. 
With the rejection of the “substantially advance” standard 
as a stand alone takings standard in Lingle, some question 
could have been raised about the viability of these doctrines. 
However, the Court in Lingle also made it very clear that Nollan 
and Dolan retained their full vitality, repeating the formula of 
these cases, but noting instead that they fell under the rubric 
of “unconstitutional conditions” rather than “substantially 
advance” takings.

In Lingle the United States Supreme Court reaffi  rmed the 
vitality of the Doctrine of Unconstitutional Conditions. Citing 
to Dolan v. City of Tigard,49 the unanimous Court wrote:

As the Court explained in Dolan, these cases involve a special 
application of the “doctrine of ‘unconstitutional conditions’” 
which provides that “the government may not require a 
person to give up a constitutional right—here the right to 
receive just compensation when property is taken for a public 
use—in exchange for a discretionary benefi t conferred by the 
government where the benefi t has little or no relationship to 
the property.”50

An important point of similarity between the exactions 
in Nollan and Dolan and the condition at issue in this case, is 
that in these cases all involve more than mere governmental 
benefi ts. As the Court pointed out in Nollan:

But the right to build on one’s own property—even though its 
exercise can be subjected to legitimate permitting requirements—
cannot remotely be described as a “governmental benefi t.”  And 
thus the announcement that the application for (or granting of ) 
the permit will entail the yielding of a property interest cannot 
be regarded as establishing the voluntary “exchange.”51

II. The Meaning of the Doctrine of Unconstitutional 
Conditions, According to the Academy

The doctrine of unconstitutional conditions usually 
involves an exchange—the government gives a benefi t to a 
person in exchange for something from the owner that the 
government would not ordinarily be entitled to. Th e lawfulness 
of the exchange is at the heart of the unconstitutional conditions 
doctrine. But to properly understand whether the exchange is 
lawful, it is important to understand the nature of the benefi t 
and the condition being imposed.

However, many commentators do recognize the 
distinction between conditions placed upon the receipt of 
benefi ts and those placed upon the exercise of rights.52 With 
respect to the doctrine of unconstitutional conditions, the 
analysis of “benefi ts” is pervasive. As Professor Kathleen Sullivan 
describes the doctrine, “unconstitutional conditions holds that 
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government may not grant a benefi t on the condition that 
the benefi ciary surrender a constitutional right, even if the 
government may withhold that benefi t altogether.”53  

But there is a continuum of the degree to which a “benefi t” 
is indeed a benefi t, and when it is a right. Welfare benefi ts are 
an example of a benefi t that the government is under no legal 
obligation to provide at all.54 Of course, once the decision to 
provide such benefi ts is made, certain legal constraints must 
be employed so that benefi ts are not denied for unfair reasons 
and through unfair procedures. Th e right to develop property, 
on the other hand, involves the exercise of a right—albeit a 
right subject to regulation in order to prevent certain types 
of negative externalities.  In Nollan, the Nollans had a right 
to put their property to an economically viable use. Th at 
right may be regulated in order to prevent external harms to 
neighbors and the public. In that case, the California Coastal 
Commission claimed that it could prevent the Nollans from 
adding a second story to their home in order to prevent a 
“psychological barrier” that would prevent people traveling on 
Highway 1 from realizing the presence of the ocean.55 Assuming 
for the sake of argument the legitimacy of this justifi cation,56 
the Court found that the condition sought by the Commission, 
the dedication of a lateral access path, had no relation to the 
alleged harm, and therefore could not be justifi ed. Th us, while 
there were more than benefi ts at issue in Nollan the underlying 
leverage was on the exercise of a right, albeit a right subject to 
reasonable regulation.

Th us, when a court considers the theoretical justifi cations 
that have been put forth for the doctrine of unconstitutional 
conditions, it is important to bear in mind the nature of the 
“benefi t” being sought from the government. Th e degree to 
which the “benefi t” is a fundamental right, rather than an 
optional gift of the government, should infl uence the degree 
to which the government may condition the receipt of the 
benefi t.

A. All  Academic Theories ,  However Imperfect  They 
May Be, Reject the Conditioning of Fundamental Rights

Th e doctrine of unconstitutional conditions is characterized 
by competing theoretical justifi cations, none of which is either 
universally accepted or in harmony with case law57. For example, 
Professor Kathleen Sullivan has described several such theories 
(e.g. coercion, corruption, and “commodifi cation”), rejecting 
all of them in favor of her own systematic theory—even while 
noting that her theory is not consistent with recent Supreme 
Court precedent58.  Likewise, Professor Richard Epstein’s 
theory, based in part on law and economics, suggests that a 
robust doctrine of unconstitutional conditions is “second best” 
to a correct and limited view of the police power59. “But,” as 
noted by Mitchell Berman, “these eff orts, and those by other 
distinguished scholars, have left most observers unpersuaded.”60  
However, Berman continues:  “Very possibly, the Supreme 
Court has come closer to grasping the essential logic of coercion 
in its takings decisions than anywhere else.”61

Th eoretical justifi cations for the doctrine of unconstitutional 
conditions may involve debate on the margins and on questions 
of precisely when the doctrine should be invoked. Th is debate 
and uncertainty, however, is largely irrelevant in a case such as 
the present one. Th ere is no exception to the requirement that 

government pays just compensation when property is taken.
To the extent that the ability to use private property 

is a fundamental right,62 the requirement that a landowner 
seeking to develop property give up land or money in order to 
subsidize housing for unrelated third parties is a problematic 
proposition.

B. Th e Greater Power Includes the Lesser Power Th eory
Sometimes, the doctrine of unconstitutional conditions is 

characterized as the right to exercise a “lesser power.”  Th at is, 
rather than denying a permit such as in Nollan, the government 
may instead grant the permit with conditions. Th us, Professor 
Sullivan describes the doctrine as:

It refl ects the triumph of the view that government may not 
do indirectly what it may not do directly over the view that 
the greater power to deny a benefi t includes the lesser power 
to impose a condition on its receipt. Consensus that the better 
view won, however, has not put an end to confusion about its 
application.63

But as Sullivan notes, not all jurists and scholars have accepted 
this rather facile view of the doctrine.64 Professor Epstein, for 
example, suggests that a law and economics approach reveals 
that this “greater power/lesser power” distinction in fact “gives 
political actors a greater opportunity to extract economic 
rents.”65

More importantly, this justification for imposing 
conditions must disappear when there is no “greater power” 
in the fi rst place. Here, the government has no right to force 
an ordinary citizen to subsidize the housing of unrelated third 
parties and has no right to arbitrarily deny a building permit that 
will not cause external harms—such as decreasing the supply 
of aff ordable housing. A fortiori, the lesser power—here the 
power of conditioning the receipt of a building permit on the 
condition that third parties receive housing subsidies—cannot 
be justifi ed under the doctrine. 

C. Coercion Th eory
Another justifi cation for the unconstitutional conditions 

doctrine is that it reduces certain forms of “coercion” by the 
government. In other words, government cannot “coerce” 
people into agreeing to conditions to which it is not otherwise 
entitled. Th e theory suggests that people would rather not enter 
into a particular bargain with the government, but they feel 
compelled to do so in order to gain a benefi t. Some believe, 
for example, that this theory explains the “out-and-out plan 
of extortion” rhetoric of the Court in Nollan.66 But Professor 
Sullivan is less than satisfi ed with this explanation:

Neither the Court nor the commentary, however, has developed  
satisfying theory of what is coercive about unconstitutional 
conditions. Conclusory labels often take the place of analysis—for 
example, conditioned benefi ts are frequently deemed ‘penalties’ 
when struck down and ‘nonsubsidies’ when upheld.67

Sullivan explicates at length why the coercion justifi cation for 
the doctrine is inconsistent with both case law and theory, 
concluding:

While unconstitutional conditions doctrine thus is hardly unique 
in deeming some off ers of benefi t coercive, the concept of coercion 
will depend just as inescapably on independent conceptions of 
utility, autonomy, fairness, or desert in the unconstitutional 
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conditions context as in other contexts. Coercion is a judgment, 
not a state of being.68

Professor Epstein articulates this problem in the coercion theory 
by saying, “the greatest diffi  culty with the coercion question is 
to identify the appropriate baseline against which the possibly 
coercive eff ects of government action must be evaluated.”69

D. Maximization of Social Utility
Professor Epstein posits that a theory wherein only 

government conditions that maximize social utility can be 
justifi ed under the doctrine70.  Under this theory, a government 
bargain must be analyzed to determine whether it generates a 
net social utility. For example, when government condemns 
property for a highway and pays just compensation, there is net 
social utility:  the government and the public gain a highway 
and its increased social and economic value, the landowner 
receives compensation and enjoys the social utility provided by 
the highway. However, in an unconstitutional conditions case, 
the government may try to put the receiver of a benefi t in a 
worse position than before—which may result in a net social 
loss. In Nollan, for example, Epstein suggests that the Court’s 
requirement of a nexus between the alleged public harm (the 
impact on the view) and the condition (the lateral easement), 
forces government to put some value on the two separate aspects 
of the bargain in order to prevent a net social loss71. In other 
words, if the value of the development is disproportionate to 
the value of the lateral easement, then the doctrine forces the 
government to make choices based on net social utility. It might 
not, therefore, require the lateral easement if that means the 
loss of the ability of development of beachfront lots. As will be 
shown later in this outline, there is serious doubt over whether 
inclusionary zoning mandates achieve any social utility—rather 
than providing more aff ordable housing they may be responsible 
for limiting the supply of such housing.

 E. Government Overreaching and Other Th eories
 Other justifi cations for the doctrine of unconstitutional 

conditions abound. Professor Sullivan raises and, in turn, 
rejects theories of “germaneness,”72 “corruption,”73 and 
“commodifi cation” (dealing with the supposed inalienability 
of certain rights)74 before settling upon her own theory that 
concludes, “the doctrine guards against a characteristic form 
of government overreaching and thus serves a state-checking 
function.”75  And, more recently,  Professor Berman raises and 
rejects all of these theories because none has garnered widespread 
academic support, and proceeds to posit his own theory that 
combines elements of each.76 Notwithstanding his valiant 
attempt, this lack of settled understanding appears to be as true 
after Berman’s attempt at a theory than it was before.

A hallmark of all of these academic treatments is that after 
positing a particular theory, they proceed to pick and choose 
amongst United States Supreme Court precedents, arguing that 
this case got it right, whereas that case got it wrong, or that this 
justice often gets it right and that justice rarely does, but most 
likely these justices are inconsistent. In other words, the utility of 
any of these grand unifi ed theories is not particularly apparent 
in predicting real world outcomes.

Th us, the central diffi  culty with all of these recent attempts 

at a grand unifi ed theory for the doctrine of unconstitutional 
conditions is that the Court has refused to play along. 
Academic uncertainty aside, it is clear that the Court in Lingle 
is untroubled by the assertion of the doctrine in the context of 
the Just Compensation and Takings Clauses. Moreover, while 
the government certainly had some discretion in Dolan to 
grant or deny the subject permits—depending on the degree 
and nature of the externalities caused by the development in 
those cases—that sort of discretion is lacking when it comes 
to questions of aff ordable housing and the development of 
new homes. Th at is because it is highly doubtful that a local 
government can ever prove that the externalities of new home 
construction include the exacerbation of a shortage of aff ordable 
housing.

III. Economic Analysis and Data Show that Regulatory 
Barriers are the Primary Cause of Shortages in 
Affordable Housing and That New Home Construction 

Reduces the Overall Price of Housing

To the extent that municipalities are required to justify 
the imposition of aff ordable housing mandates on the builders 
of market rate housing, then those municipalities ought to be 
able to demonstrate that the construction of market rate homes 
creates a need for more aff ordable housing. In many cases, 
local governments do little or nothing to justify the imposition 
of inclusionary zoning dictates. But where justifi cations are 
provided, they usually fall into two categories: (1) that the 
construction of market rate homes removes land from the 
inventory of land that might otherwise be used for aff ordable 
housing; and (2) the people who move into market rate homes 
often utilize the services of low-wage workers, such as gardeners, 
service-sector employees, and the like. If Dolan stands for the 
proposition that the government justifi cations for exactions are 
subject to heightened scrutiny, then in instances where local 
governments do provide one or both of these justifi cations, 
courts ought to consider what might be highly signifi cant 
considerations.

Th us, where there is an alleged shortage of land inventory, 
a relevant consideration may be what caused the land shortage 
in the fi rst place. It may be that the region is nearly all built-
out. But it may also be that the government itself may be 
responsible for the shortage due to an aggressive campaign 
of exclusionary zoning, such as urban limit lines, large lot and 
setback requirements. Likewise, a court should consider whether 
the choice of developers to build market rate homes is in part 
due to government policies that force developers to build 
homes with higher prices. Th is could include the imposition of 
development fees and other exactions (paradoxically including 
workforce housing fees) that often add tens of thousands of 
dollars to the cost of housing. (In some parts of California, 
these fees exceed six fi gures).77

In situations where a municipality attempts to justify 
inclusionary zoning mandates with the explanation that 
purchasers of these homes employ lower wage workers, a court 
employing a heightened scrutiny analysis would be advised to 
consider whether the local government has examined whether 
these workers already exist in the community and, whether 
they are currently fully employed. By discouraging new families 
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from moving into an area and providing more employment 
opportunities, these lower-income workers would compete for 
fewer jobs and thus make it easier for employers to off er lower 
wages. In other words, rather than bringing more lower-income 
workers into a community, new growth might better employ 
those already in a community, making it easier for the employed 
to purchase or rent unsubsidized housing.

A court would also be well advised to consider where the 
families who move into the market rate housing otherwise live. 
In other words, it may well be that the construction of market 
rate housing does not itself create the families who move into 
these new homes; they might otherwise be competing with 
middle and lower income workers for the existing limited supply 
of housing, driving up costs even further.

Th e bottom line is that the law of supply and demand 
predicts that the greater supply of all housing, the lower will 
be the costs. Indeed, this is the near universal conclusion 
of economists who have studied the problem. For example, 
Edward L. Glaeser and Joseph Gyourko, in a comprehensive 
review of the zoning and housing aff ordability, lay the blame 
for higher home prices on zoning constraints.78 Similar results 
were found in California in a study commissioned by the 
Reason Institute.79

Th e last major federal investigation into the causes of 
barriers to aff ordable housing concluded that 

government action is also a major contributing factor in denying 
housing opportunities, raising costs, and restricting supply. 
Exclusionary, discriminatory, and unnecessary regulations at 
all levels substantially restrict the ability of the private housing 
market to meet the demand for aff ordable housing, and also 
limit the effi  cacy of government housing assistance and subsidy 
programs.80

Th e Commission continued that large fees “have a regressive 
eff ect. Fees are generally fi xed regardless of the cost of a new 
home. Th us, households that can only aff ord less expensive 
houses end up paying a higher proportion of the sales price to 
cover the cost of fees.”81 In examining the impacts of restrictive 
and exclusionary zoning in the suburbs the Commission found 
“[w]hen used in an exclusionary manner they have a notable 
impact on residential land costs, especially in preferred suburban 
locations.82

Another comprehensive collections of analyses was 
commissioned by the Pacific Institute for Public Policy 
Research.83 In that study, Dr. Bernard Frieden, concluded:

Freeing some land from development makes the remaining sites 
more expensive. Growth controls further increase the cost of 
land for each new home when they mandate large minimum-
lot sizes.84

Reviewing the relationship between housing costs and 
growth controls in the Santa Barbara area, Lloyd J. Mercer 
and W. Douglas Morgan, authors of another report in the 
Pacifi c Institute study,85 conclude: “To the extent that the 
‘housing crisis’ on the South Coast is a lack of ‘aff ordable 
housing’—that is, house prices have risen too much—that 
crisis has been exacerbated to a signifi cant extent by exiting 
growth controls.”86 

Th ere is an abundance of studies that demonstrate a causal 

connection between growth controls and a lack of aff ordable 
housing. For example, the Center for Urban and Regional 
Studies, of the University of North Carolina, concludes:  

As the cost of regulation drives up housing prices, demand falls 
and the bottom end of the housing market drops out, leaving 
mostly high-end houses in the building pipeline. Th us, lower- and 
middle-income households bear the burden, not simply through 
higher home ownership costs, but through the unavailability of 
homes in their price range.”87

Th e lack of relationship between market rate housing 
and a shortage of aff ordable housing was described well in 
one study: 

[W]hile the development of market rate housing may generate a 
local need for new highway lanes or school rooms, it clearly does 
not create a need for more subsidized housing.88

Likewise, the contention that the construction of new 
homes creates a shortage of aff ordable housing has been said to 
contradict other economic studies that demonstrate that new 
home construction increases the supply of housing for lower-
income persons through the “move-up” eff ect.89 Th at is, when 
new housing is built and occupied by higher-income workers, 
there is a ripple eff ect whereby somewhat less well-off  families 
move into the homes vacated by the higher-income workers, and 
the homes once occupied by the somewhat less well-off  families 
are occupied by even less well-off  families, and so on.

CONCLUSION
Because the economic theory and empirical economic 

data refute the connection between a shortage of aff ordable 
housing and the development of new market rate housing, 
communities wishing to impose inclusionary zoning mandates 
ought to have a high burden of persuasion when they try to 
justify such mandates with economic suppositions. Not only 
ought such a requirement be mandated by basic economic 
theory, but if the standards of Nollan and Dolan are to have 
any meaning, local governments must justify the imposition of 
inclusionary zoning mandates on developers with something 
more than mere pretense.
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