
104  Engage: Volume 11, Issue 3

One neglected issue in the controversy over the 
revelation that there are at least nine (or ten, if 
you count Attorney General Eric Holder) Justice 

Department lawyers who represented, or filed briefs in 
support of, Guantanamo detainees is whether those lawyers 
are complying with applicable ethics rules—and whether those 
rules are being applied evenly.

Th e two basic ethics rules are (a) the “inward” revolving 
door ban found in President Obama’s executive order imposing 
ethics obligations on his administration’s appointees and (b) the 
confl ict of interest rules found in codes of professional conduct 
defi ning lawyers’ duties to clients.

President Obama’s Ethics Order. Th is bans an appointee 
from participating for two years in any “specifi c party particular 
matter” (includes litigation, investigations and rulemaking) in 
which the appointee’s former client or former fi rm is a party 
or represents a party. Th e Justice Department, in a letter to 
Republican senators on the Judiciary Committee, takes the 
position that the ban does not apply to the DOJ lawyers as long 
as the appointee is not dealing with the same detainee that he 
represented or his former employer represents.

If this is a correct reading of the “inward” revolving door 
restriction, then it is substantially less strict than the “outward” 
revolving door ban found in the federal government’s and the 
Bar’s ethics rules. Th ey would ban a former government offi  cial 
who had, while in government service, participated in the 
disposition of Guantanamo Detainee A from turning around 
and in private practice representing Guantanamo Detainee B 
where the facts overlapped. On the other hand, according to 
DOJ’s interpretation, a political appointee who represented 
Detainee A when in the private sector could participate in 
the disposition of Detainee B, even if they were alleged co-
conspirators.

We believe that the interpretations of “specifi c party 
particular matter” by the government’s Offi  ce of Government 
Ethics and the D.C. Court of Appeals of their respective 
“outward” revolving door rules (some of which we happen to 
disagree with) compel the conclusion that the implementation 
of President Obama’s January 2009 executive order (entitled 
“Review and Disposition of Individuals Detained at 
Guantanamo Bay Naval Base and Closure of Detention 
Facilities”) involves the same specifi c party particular matter 
as the representation of any of the Guantanamo detainees. 

Thus, any Obama appointee who represented, or whose 
former employer represents, a detainee (including in an amicus 
capacity) would be banned from being involved in the review 
or disposition of any Guantanamo detainee.

Th is conclusion would be consistent with the purpose 
of President Obama’s ethics order—to keep appointees from 
acting in a way that benefi ts their former clients. After all, 
one would be horrifi ed to fi nd a lawyer who had represented 
Exxon in a DOJ antitrust conspiracy investigation joining the 
antitrust division and formulating policies or litigation strategy 
concerning another colluding oil company.

Th e Bar’s Client Loyalty Rules. Th ese ban a lawyer who 
has represented a client in a matter from representing another 
person in the same or a substantially related matter in which 
that person’s interests are materially adverse to the former 
client’s interests, unless the former client gives an “informed 
consent.” Where a lawyer’s former fi rm represents or represented 
a client in a matter and the lawyer acquired material confi dential 
information, the lawyer cannot represent another person with 
adverse interests in the same or a substantially related matter 
without the former client’s “informed consent.”

Again, we believe that a government lawyer who had 
represented a Guantanamo detainee or who had acquired 
material confidential information about his former firm’s 
detainee client would have serious problems in participating in 
the implementation of the Obama executive order mandating 
the review and disposition of the Guantanamo detainees.

Th e purpose of the Bar rules is to protect a former client 
from the use by a former lawyer of privileged or protected 
information in a manner that would adversely aff ect the former 
client. Given the clamor raised by the human rights lobby over 
the treatment of the Guantanamo detainees, we are stuck by the 
total absence of any expressions of concern whether the rules 
designed to protect the detainees are being followed.

Consistent Application of Ethics Rules. When Reagan-Bush 
State Department legal adviser Abraham Sofaer took on the 
representation of the Libyan Government in 1993 in an eff ort 
to settle the PanAm 103 bombing case, a high profi le debate 
erupted over whether he was violating the “outward” revolving 
door rules. Senator Carl Levin asked the Offi  ce of Government 
Ethics for its opinion as to whether Sofaer was in violation of 
the federal revolving door ban. In response to an op-ed by 
Washington Post columnist Jim Hoagland suggesting that Sofaer 
would have undue infl uence on the Clinton administration’s 
handling of the PanAm 103 bombing (!), the D.C. Bar Counsel 
initiated an action against Sofaer alleging violation of its 
revolving door ban.

Although he withdrew immediately from his Libyan 
representation, Sofaer eventually was issued an informal 
admonition by the D.C. Bar Counsel, the lightest form of ethics 
punishment, but it did constitute a fi nding that he had violated 
the ethics rules. Th e D.C. Court of Appeals, in upholding 
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Sofaer’s sanction, essentially adopted a safe harbor rule, in eff ect 
requiring a lawyer facing a close or diffi  cult ethics issue to obtain 
the view of her employer’s or her Bar’s ethics expert.

Th e questions we are addressing are complicated, and 
the determination of whether these rules are being complied 
with depends very much on the facts of individual cases. At a 
minimum, therefore, we believe that the Justice Department 
should release their internal opinions as to why they believe that 
the president’s ethics rules and the Bar rules have been complied 
with. Senate Judiciary Committee members should ask for the 
views of the director of the Offi  ce Government Ethics and the 
D.C. Bar Counsel or the D.C. Bar Ethics Committee.

Under existing federal ethics rules, the standard for 
deciding whether an executive branch offi  cial may participate 
in a particular matter is whether “a reasonable person with 
knowledge of the relevant facts would question his impartiality 
in the matter.” Given the ferocity with which the detainees’ 
lawyers criticized the government’s detention policies, it is a 
fair question whether those who are now government offi  cials 
meet this impartiality standard.

President Obama claims to have established high ethical 
standards for his appointees. His words should be implemented 
into action. Th e placing of former detainee lawyers in detainee-
sensitive positions raises separate serious questions as to the 
attorney general’s judgment.

Epilogue

We have not done any additional research since the 
original publication of this article. We do note, however, the 
nearly disastrous outcome of DOJ’s decision to try detainee 
Ahmed Khalfan Ghailani in a civilian court and wonder if the 
poor judgment refl ected in that decision and the conduct of his 
trial refl ects the infl uence of the ex-detainee lawyers. If it does, 
it adds more heat to the controversy as to whether those lawyers 
should have been banned from participating in the disposition 
of the Guantanamo detainees.


