CrRIMINAL LLAwW AND PROCEDURE

THE UNBORN VicTiMS OF VIOLENCE ACT AND STATE LEGISLATIVE REFORM

By Jack WAapE NowLIN*

In April of 2004, President George W. Bush signed into
law a significant piece of federal legislation regarding the
legal status of unborn children, the Unborn Victims of Vio-
lence Act of 2004 (“Laci and Conner’s Law”).! This legisla-
tion extends the basic protections of the federal criminal law
to unborn children, criminalizing acts of fetal homicide and
fetal battery which would be federal crimes if committed
against newborn infants or other persons. The Unborn Vic-
tims of Violence Act may come to serve as a model for state
legislative reform efforts.

A majority of states do not extend the basic protec-
tions of the criminal law equally to unborn children even in
those areas where such protections can be provided consis-
tent with the Supreme Court’s abortion jurisprudence. In fact,
the Court’s abortion decisions? do not place any serious
constitutional obstacle in the path of jurisdictions wishing to
criminalize third-party assaults on pregnant women and their
unborn children. Laws of this kind do not interfere with judi-
cially-created reproductive rights such as the right to abor-
tion. Quite the contrary, they actually reinforce reproductive
rights by providing additional bases of liability for criminals
who attack pregnant women and thereby deny them free
“choice” in the area of reproduction. Nor does the Court’s
refusal in the abortion context to recognize unborn children
as constitutional persons for purposes of the Fourteenth
Amendment® preclude states from recognizing unborn chil-
dren as persons for purposes of the application of their state
criminal or civil laws. The legal distinction between federal
constitutional personhood and state legal personhood should
be very clear, as should be the principle that states may ex-
tend legal protections beyond the federal constitutional mini-
mum. Finally, the Court’s balancing of interests in decisions
such as Roe and Casey, which led the Court to rule in favor of
a broad right to abortion, carries no necessary implication
that fetal rights are of less than a very high order of impor-
tance. Quite the contrary, Roe and Casey plainly accorded
great weight to the decisional autonomy of pregnant women,
which suggests that the state interest in fetal life may have
been viewed as of a very high order of magnitude, though
still outweighed by the even higher order interest in the
mother’s reproductive autonomy.

As many as twenty states still provide unborn children
with no individual legal protection from homicidal acts com-
mitted by persons who attack them and their mothers. More
than a dozen other states deny unborn children, as individu-
als, the legal protections of the criminal law until the child
reaches some particular stage of development, such as vi-
ability or “quickening.” Significantly, of the remaining eigh-
teen or so states that provide fuller protection for unborn
children, a substantial number classify fetal homicide as “man-
slaughter” even when the homicide is intentional or felony-
related and would have been classified as murder if the victim
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had been a newborn baby, child, or adult. Other states pro-
vide no clear protection to unborn children for assault or
battery not causing death but perhaps causing serious and
irreparable injuries to the fetus. In sum, only a handful of
states provide unborn children with anything like the full
extent of the protection of the criminal laws. Since the vast
majority of criminal acts causing harm to unborn children fall
outside the jurisdiction of the federal government and thus
outside the reach of the Unborn Victims of Violence Act,
state legal reform reflecting the equal worth and dignity of
the unborn is of the utmost importance.

Six aspects of the Unborn Victims of Violence Act may
be considered by state legislatures and state courts. First,
the Unborn Victims of Violence Act recognizes the unborn
child as a potential victim of crime rather than as a mere
“reproductive interest” of the mother who is, of course, also
a potential victim of crime. An unborn child, as an individual
member of the human species, possesses his or her own
individual moral right to equal concern and respect.* It is a
biological mistake to view an unborn child as a mere exten-
sion of the mother’s body, and it is a concomitant moral mis-
take to view an unborn child as a mere object in which the
mother has an interest. This is, of course, not to deny that
mothers have an interest in the life and health of their chil-
dren, born and unborn; rather it is to recognize that the crimi-
nal law protects our interests in the health and safety of
persons, such as our family members, by extending to those
persons their own legal rights as individuals to the protec-
tions of the criminal law. Thus we do not treat the mother as
the principal or sole legal victim of the murder of her newborn
child, and we should not treat the mother as the principal or
sole legal victim of the murder of her unborn child. Not sur-
prisingly, many grieving mothers of unborn murder victims
share this view and believe the law should recognize their
children, as well as themselves, as victims.’

Second, the Unborn Victims of Violence Act does not
discriminate against unborn children based on their age or
their stage of physical and mental development. Instead, the
Act extends the protections of the federal criminal law to the
“child in utero” and defines that term as a “member of the
species homo sapiens, at any stage of development, who is
carried in the womb.”® The Act thus identifies the posses-
sion of natural rights to life, liberty, and the pursuit of happi-
ness as an intrinsic attribute of human existence and thus as
worthy of protection through the criminal law from the mo-
ment a new person comes into being. In short, the Act recog-
nizes that @/l human beings have human rights worthy of
legal protections, not merely a sub-set of human beings who
possess certain advanced physical or mental capabilities.
The Act therefore avoids the pitfall of an arbitrary denial of
the protection of the criminal laws to unborn children merely
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because they are at earlier stages of fetal development. In-
deed, by this latter line of reasoning, it is unclear why new-
born infants are entitled to the protections of the criminal
law.’

Third, the Unborn Victims of Violence Act extends the
protections of the criminal law to prohibit conduct that causes
“bodily injury” to the unborn child as well as “death.”® Thus,
unlike a number of state fetal protection laws, the Act does
not limit its scope of protection to homicide, but also pro-
tects the unborn child from potentially grievous bodily harm
falling short of death, reflecting the view that the right to
protection from bodily injury as well as from death is an es-
sential part of the protections of the criminal law and thus an
essential part of respect for the equal dignity and worth of
unborn children.

Fourth, the Unborn Victims of Violence Act requires no
special or arbitrary mental state with respect to the presence
of the child in utero, but rather follows in the path of well-
settled principles of criminal law in providing for the “trans-
fer” of the criminal mental state of the attacker from the mother
to the unborn child. The Act thus states that if the attacker is
not intentionally attempting to kill the unborn child, then the
punishment for harming the child is “the same as the punish-
ment provided under federal law for that conduct had that
injury or death occurred to the unborn child’s mother.” For
example, if an individual attacks a pregnant woman without
knowing that she is pregnant, the attacker’s criminal mental
state with respect to the woman (such as an “intent to kill”) is
“transferred” to the fetus as well. Such a transference or
replication of mental state is not uncommon in the criminal
law and ensures that a criminal who intends to kill A but who
instead kills B is open to both a murder charge (of B) and a
potential attempted murder charge (of A)."° The Act, by fol-
lowing a version of the doctrine of “transferred” intent, makes
certain that a criminal defendant can receive punishment com-
mensurate with his or her actual culpability in terms of both
the defendant’s mens rea and actus reus.

Fifth, the Unborn Victims of Violence Act expressly
exempts from its reach both abortion!! and acts of an unborn
child’s mother causing harm to the unborn child.” Quite ob-
viously, any fetal homicide law placing restrictions on abor-
tion would trigger the heightened scrutiny associated with
the Supreme Court’s abortion jurisprudence. The likely result
would be invalidation of the fetal homicide law. Additionally,
laws that criminalize actions by the mother which harm the
fetus raise legal issues concerning state interference with the
bodily integrity and reproductive autonomy of the mother.
Invalidation by the courts is a possibility here as well. Plainly,
then, the questions of abortion and of harm to an unborn
child inflicted by his or her own mother raise legal and moral
concerns quite distinct from those involved in the case of
third-party attacks on mothers and their unborn children.
These former issues are thus best dealt with by laws specifi-
cally addressing their particular concerns rather than by gen-
eral fetal battery and homicide legislation. The Unborn Vic-
tims of Violence Act is written with clarity to ensure that
these issues do indeed remain distinct from the general pro-
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hibition of fetal battery and homicide.

And, sixth, the Unborn Victims of Violence Act avoids
the imposition of capital punishment for fetal homicide, stat-
ing that “[n]otwithstanding any other provision of law, the
death penalty shall not be imposed for an offense under this
section.”’® On prudential grounds, states with capital pun-
ishment should avoid extending the death penalty to cases
of fetal homicide, settling instead for the substantial equality
of the imposition of life imprisonment in cases of feticide that
would warrant the death penalty under state law if the victim
were a newborn child. While this does deny the unborn child
perfect equality of treatment under the law, prudence dic-
tates this course of action for two principal reasons. Initially,
as a political matter, the invocation of the death penalty in the
context of fetal homicide may split the “culture of life” coali-
tion, given that many pro-life advocates are opposed to the
death penalty, and thus may potentially cause the defeat of
legislation designed to protect unborn children from assault-
ive crimes. Furthermore, the imposition of the death penalty
in fetal homicide cases will provoke the much more rigorous
application of “proportionality” analysis accorded to capital
punishment under the Eighth Amendment as opposed to the
more permissive application used by the courts in the con-
text of non-capital sentencing.'* Obviously, the stricter ap-
plication of the Eighth Amendment standard would make it
much easier for reviewing courts to invalidate fetal homicide
laws, perhaps holding, mistakenly, that the intentional de-
struction of an unborn child in his or her earlier stages of
development is insufficiently serious as a criminal offense to
justify imposition of the death penalty. In sum, avoiding the
imposition of capital punishment maximizes the chances that
fetal protections laws will be passed by legislatures and up-
held by courts.

Significantly, a number of states in recent years have
expanded the reach of their criminal laws to provide greater
protection for the unborn. Now the federal Unborn Victims of
Violence Act serves as a roadmap for action expanding the
protection of federal criminal law to unburn children, to the
extent allowed by the decisions of the U.S. Supreme Court.

* Jack Wade Nowlin is Jessie D. Puckett, Jr., Lecturer in Law
and Assistant Professor of Law at The University of Missis-
sippi School of Law.
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