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In late 2009 rumors emerged that the Obama Administration 
is contemplating a fresh round of national monument 
designations under the Antiquities Act of 1906.1 Th e 

Interior Department has confi rmed that it has compiled a list 
of some fourteen “Treasured Landscapes,” totaling 13.1 million 
acres of federal land, that are under consideration for potential 
designation, but otherwise has declined congressional inquiries 
into the details of the rumors.2

Th e venerable and controversial Antiquities Act, enacted 
in the presidency of Th eodore Roosevelt, allows the President to 
proclaim areas of federal lands he determines contain “historic 
landmarks, historic and prehistoric structures, and other objects 
of historic or scientifi c interest” as a national monument, and to 
“reserve” parcels of land within the monument.3 Presidents have 
used the Antiquities Act to create national monuments more 
than 120 times over the past century. In a single day President 
Jimmy Carter established fi fteen new national monuments in 
Alaska and expanded two more, containing fi fty-six million 
acres of federal land.4 In response Congress enacted the Alaska 
National Interest Lands Conservation Act,5 overturning most 
of the designations, altering the status of some and confi rming 
a few, and included a congressional veto on future land 
withdrawals in the state.6

President Clinton proclaimed nineteen new national 
monuments and expanded three more, reserving 5.9 million 
acres of land.7 All but one of these proclamations came in the 
last year of his presidency, and eleven occurred in the twilight 
period between the 2000 election and the end of the term.8 Th e 
Clinton designations led to a series of lawsuits unsuccessfully 
challenging the decisions.9

It is easy to understand why President Obama might 
contemplate a national monument designation for an area of 
federal land:

a. There is intense daily pressure from dozens of 
environmental advocacy organizations throughout the country, 
many of whose members worked hard for President Obama’s 
election, urging the federal government to accord special 
protection to literally hundreds of particular outdoor areas 
characterized as biologically or ecologically signifi cant. Th e 
principal goal of the requested designations is usually to ban 
economically productive resource uses such as grazing, mining, 

oil and gas production, timber removal, and geothermal energy 
production in the aff ected area; sometimes limits on active 
recreation and off -road vehicle use are also demanded. Th eir 
focus is almost invariably on lands managed by the Bureau of 
Land Management (BLM) and the U.S. Forest Service, which 
between them manage more than 450 million acres of federal 
land—the majority of the 653 million acres of federal land 
located throughout the country (concentrated in 12 western 
states), and, most importantly, virtually all of the federal lands 
where resource use and development occur.10

b. Under the complex web of federal land management 
laws and associated environmental statutes, altering the 
management status of an area of federal land generally takes no 
less than fi ve years and sometimes much longer. Th e procedural 
and substantive requirements of these laws command 
federal management agencies to conduct lengthy periods of 
environmental review, public comment, consideration and 
response to public comment, and careful consideration of 
the complex set of management objectives Congress has by 
statute prescribed for the BLM in the Federal Land Policy and 
Management Act (FLPMA),11 for the Forest Service in the 
National Forest Management Act (NMFA),12 and for federal 
agencies generally in the National Environmental Policy Act 
(NEPA),13 the Endangered Species Act (ESA),14 the Wilderness 
Act,15 the Wild and Scenic Rivers Act,16 and the Clean Water 
Act (CWA),17 among others. 

c. Th e principal attraction of the Antiquities Act as it 
has been used since the emergence of federal environmental 
legislation is that not a single one of the federal environmental 
statutes has applied to the President’s exercise of his proclamation 
authority for national monuments. With the literal stroke of 
a pen on a Presidential proclamation, Presidents Carter and 
Clinton created a series of enormous national monuments 
throughout the West and Alaska, some exceeding one million 
acres in size,18 and simultaneously reserved that land from any 
consumptive or extractive resource use.19

No one can claim that bypassing every known 
environmental law is a sound method for making a national 
monument designation; if it were there would be no need for 
environmental laws. Th e anti-environmental eff ects of the 
Antiquities Act arise, for better or worse, from the language of 
the 1906 statute itself.

d. Even more alluring to a President, the Antiquities Act 
provides no mechanism for a current or future President to 
repeal a monument designation.20 President Clinton knew when 
he proclaimed over one million acres of national monuments 
on January 17, 2001 that his action could never be undone 
by a future President—a heady power indeed, especially for a 
departing executive.
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This article will examine the arguments presented 
(unsuccessfully) in recent challenges to Clinton proclamations, 
and will consider whether other, yet-untested legal theories may 
exist that could lead to a successful challenge in the future.

Language and History of the Antiquities Act

As always, it is useful to begin with the text of the statutory 
provision in question. Th e relevant section of the Antiquities 
Act states:

Th e President of the United States is hereby authorized, in 
his discretion, to declare by public proclamation historic 
landmarks, historic and prehistoric structures, and other 
objects of historic or scientifi c interest that are situated 
upon the lands owned or controlled by the Government 
of the United States to be national monuments, and may 
reserve as a part thereof parcels of land, the limits of which 
in all cases shall be confi ned to the smallest area compatible 
with proper care and management of the objects to be 
protected.21

Proclamations under this statute were relatively common 
in the fi rst half of the 20th century, up to President Roosevelt’s 
controversial Jackson Hole proclamation in 1943 and Congress’ 
legislative response.22 Th e courts faced only two cases in that 
era involving national monument proclamations. In Cameron 
v. United States,23 the court held that the 1908 proclamation 
of the Grand Canyon national monument (before it became 
a national park) was valid under the Antiquities Act, although 
the “objects” intended to be protected were natural rather than 
man-made.24 In Wyoming v. Franke,25 a district court upheld 
the controversial Jackson Hole proclamation by deferring to the 
President’s discretion under the Antiquities Act.26

After Jackson Hole, Presidents used the Antiquities Act 
just twice27 until President Carter’s sweeping set of Alaska 
proclamations in 1978.28 Th e State of Alaska challenged the 
adequacy of the NEPA compliance on the proclamations 
(the fi rst since enactment of NEPA in 1969), and the court 
rejected the challenge on the ground NEPA only applies to 
“federal agencies” and therefore does not require compliance 
by the President.29 Th e Antiquities Act then lay dormant until 
President Clinton’s 1996 proclamation of the Grand Staircase-
Escalate National Monument, which reserved 1,870,800 acres 
of federal land in Utah,30 followed by his burst of late-term 
designations noted above.

Th us, when the fi rst Clinton proclamation occurred, 
there was very little direct legal authority on the interpretation, 
application and judicial review under the Antiquities Act other 
than the determination that the statute was lawful.

Recent Judicial Challenges to National Monument 
Designations

Th e three cases challenging the Clinton proclamations 
presented a much wider range of claims than earlier cases, and 
drew more detailed opinions from the courts, but ultimately all 
failed, keeping intact the historical verity that no legal challenge 
to a national monument proclamation has ever succeeded. Th is 
record might tempt proclamation opponents to forgo judicial 
outlet of their grievances. Yet review of the courts’ handling of 

the cases, along with re-examination of earlier litigation and the 
statute itself, suggests that some potential means of overturning 
an Antiquities Act proclamation may be available.

1. In Mountain States Legal Foundation v. Bush,31 the 
plaintiff  alleged that six Clinton proclamations violated the 
Property Clause of the Constitution32 and the Antiquities Act 
itself. Th e district court had dismissed the case, ruling that 
the constitutional claim was not valid and that review of the 
proclamations under the Antiquities Act was limited to a “facial” 
determination whether the proclamations properly invoked the 
criteria in the law.33

Th e appellate court took a broader view of permissible 
judicial review of the proclamations, endorsing judicial review 
of discretionary presidential decisions “where the authorizing 
statute or another statute places discernible limits on the 
President’s discretion.”34 In that circumstance, “[c]ourts remain 
obligated to determine whether statutory restrictions have 
been violated.”35 Th e Court found this doctrine applicable to 
claims challenging Antiquities Act proclamations: “In reviewing 
challenges under the Antiquities Act, the Supreme Court has 
indicated generally that review is available to ensure that the 
Proclamations are consistent with constitutional principles and 
that the President has not exceeded his statutory authority.”36 
Th us, the court’s language approves judicial review of claims 
alleging that an Antiquities Act proclamation is unconstitutional 
or that the proclamation violated the Antiquities Act or any 
other applicable federal statute.

However, the court declined to consider any statutory 
claim in the case before it, fi nding that the plaintiff  had failed 
to allege facts suffi  cient to support a constitutional or statutory 
claim.37 Stating that “the court is necessarily sensitive to pleading 
requirements where, as here, it is asked to review the President’s 
actions under a statute that confers very broad discretion on the 
President and separation of powers concerns are presented,”38 
the court determined that “[t]o warrant further review of the 
President’s actions, Mountain States would have to allege facts to 
support the claim that the President acted beyond his authority 
under the Antiquities Act,”39 and that it had failed to do so.

2. Th e same court issued its decision the same day in 
a companion case challenging the Grand Sequoia National 
Monument proclamation in 2000, Tulare County v. Bush.40 Th e 
plaintiff s in that case asserted four violations of the Antiquities 
Act, one constitutional violation, and violations of three other 
federal statutes and a settlement agreement. Applying the review 
standards discussed in Mountain States, the court addressed the 
merits of the Antiquities Act claims and the constitutional claim, 
but rejected all of them.41 Th e court rejected one claim under the 
NFMA on the merits, but refused to decide the other NFMA 
claim or the NEPA claim on the ground that neither statute 
contains a private right of action, the APA only authorizes 
review of “agency action,” the President is not considered 
to be an “agency,” and the allegations of unlawful action by 
subordinates were too vague.42 Finally, the court rejected the 
settlement agreement claim as a matter of law based in part on 
insuffi  cient factual allegations.43

3. In 2004 the district court issued its decision in Utah 
Ass’n of Counties v. Bush,44 where the plaintiff s challenged the 
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1996 Grand Staircase-Escalante proclamation. Th e plaintiff s 
presented two constitutional challenges to the Antiquities Act: 
delegation in violation of Congress’ duty to dispose of public 
lands under the Property Clause,45 (a two-part claim); and 
violation of the Spending Clause.46 Th ey also asserted that the 
Grand Staircase-Escalante proclamation violated four statutes 
(the Wilderness Act; NEPA; FLPMA; and the Federal Advisory 
Committee Act (FACA)47) and one executive order (Executive 
Order 10355,), as well as the Antiquities Act itself.

Th e district court determined that it had authority to rule 
on the constitutional claims, and rejected both claims on the 
merits.48 For the NEPA, FLPMA and FACA claims, the court 
determined, as in Tulare County, that no judicial review of the 
claims was permissible because the statutes contain no private 
right of action, the APA only authorizes review of “agency 
action” and the President is not considered to be an “agency.”49 
For the Wilderness Act claim, the court did not choose to 
dispose of it on the reviewability ground, but instead ruled 
that the Wilderness Act does not apply to the President but 
only to federal “agencies.”50 As to the violation of the executive 
order, the court examined the merits of the claim and seemingly 
rejected it before determining that the court had no authority 
to enforce an executive order.51

Th e court also rejected the claim of violation of the 
Antiquities Act, adopting a review standard narrower than 
that articulated by the D.C. Circuit in Mountain States. Th e 
court held that it could review an exercise of discretion by 
the President but could do no more than “ascertain[] that the 
President in fact invoked his powers under the Antiquities 
Act.”52 Th is amounted to a simple determination that the 
President had claimed he was acting under the Antiquities Act.53 
Th e court said it could go no farther to consider the wisdom of 
the President’s action under the statute.54

Strategic Conclusions and Recommendations for Future 
National Monument Litigation

Several strategic conclusions and recommendations 
emerge from these decisions:

1. Constitutional claims should not be pursued. One 
compelling conclusion is that constitutional challenges to the 
Antiquities Act have little chance of succeeding, and may act as 
dead weight to sink more meritorious statutory claims. It clearly 
seems far too late to argue successfully that Congress cannot 
enact a statute delegating its authority to the President where, as 
the D.C. Circuit found in Mountain States, the statute “includes 
intelligible principles to guide the President’s actions.”55

2.  Th e APA does not permit judicial review of actions 
taken by the President.  “Th e actions of the President . . . are 
not reviewable under the APA. . . .”56 Since the Antiquities Act 
expressly assigns national monument decisions to the President, 
the APA is simply not available as a source of judicial review.

3. Asserting an APA claim against an inferior offi  cer is 
unlikely to serve as a stand-in for a claim against the President. 
One technique for skirting the APA’s omission of judicial 
review against the President is to assert the legal challenges to 
the monument designation against some inferior offi  cer at an 
agency that is subject to APA review. Th e Tulare County court 

did not reject the potential for such a claim to be asserted, but 
in that case turned back an eff ort to sue low level foresters under 
the APA because “the complaint does not identify these foresters’ 
acts with suffi  cient specifi city to state a claim.”57 In Utah 
Ass’n of Counties, the court rejected the attempt to challenge 
agency recommendations to the President prior to a national 
monument proclamation on the ground that a recommendation 
is not judicially reviewable fi nal agency action.58

In neither case did the plaintiff s challenge any specifi c 
agency action implementing the proclamation. Yet it is not 
clear that such an approach would succeed. In Department 
of Transportation v. Public Citizen,59 the Supreme Court 
determined that an agency implementing a presidential 
directive was not required to study the environmental eff ects 
of the directive because the agency was powerless to reverse the 
directive regardless of its environmental eff ects. Th e same logic 
could preclude judicial review of an agency’s implementation of 
a presidential order, such as a national monument proclamation, 
that it is powerless to reverse.

Even if a court were to fi nd that an implementing agency 
offi  cial had violated NEPA, NMFA, FLPMA, or some other 
federal statute after the proclamation, it seems doubtful that 
the court would be empowered to set aside the presidential 
proclamation itself, although an injunction might bar some 
implementation of the proclamation. Th e proclamation would 
remain in eff ect permanently, which is a far less satisfactory 
outcome than an order setting the proclamation aside.60 

4.  Non-statutory review of Antiquities Act violations 
is available. While the APA is not available, non-statutory 
review of claims based on a violation of the Antiquities Act 
appears viable. In fact, embracing the existence of “intelligible 
principles” within the authority delegated by Congress may 
strengthen the reviewability of statutory claims because, as the 
D.C. Circuit held in Mountain States, non-statutory (or “ultra 
vires”) judicial review of presidential action is permitted “where 
the authorizing statute or another statute places discernible 
limits on the President’s discretion.”61 It could be argued that the 
“intelligible principles” needed for a constitutional delegation 
of congressional authority necessarily constitute the “discernible 
limits on the President’s discretion” that permit judicial review 
of presidential action.

Th e language in the Antiquities Act strengthens the 
argument for “discernible limits on the President’s discretion.” 
Th e statutory direction in 16 U.S.C. §431 has two separate 
components: the fi rst is the power of the President to “designate 
. . . objects . . . to be national monuments.” While the President 
is expressly allowed to exercise this power “in his discretion,” his 
power is limited to “historic landmarks, historic and prehistoric 
structures, and other objects of historic or scientifi c interest 
that are situated upon the lands owned or controlled by the 
Government of the United States,” which certainly appears to 
be a “discernible limit” on his discretion.

Th e second power delegated to the President is that the 
President “may reserve as a part thereof parcels of land, the 
limits of which in all cases shall be confi ned to the smallest area 
compatible with proper care and management of the objects to 
be protected.” Even with the word “may,” this language is even 
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more clearly a “discernable limit” on the President’s authority 
because this delegation does not contain permission for the 
President to act “in his discretion.” Th e structure of the sentence 
clearly shows that “in his discretion” applies to the designation 
authority but not the reservation authority.

Th e omission of the modifying phrase “in his discretion” 
for the reservation authority, immediately following the use 
of that phrase for the designation authority, implies under 
standard rules of statutory interpretation that Congress did not 
intend the President to exercise his reservation authority “in his 
discretion” but rather in accordance with the statutory limit of 
a reservation to “the smallest area compatible with proper care 
and management of the objects to be protected.”62

It would follow then that judicial review of the less 
discretionary reservation decision should be more exacting 
than review of the more discretionary action of designating a 
monument. In line with this reasoning, in Tulare County the 
court rejected a challenge to a reserve designation not because 
the decision was unreviewable but because “the complaint fails 
to identify the improperly designated lands with suffi  cient 
particularity to state a claim.”63 “Insofar as Tulare County 
alleges that the Monument includes too much land, i.e., that 
the President abused his discretion by designating more land 
than is necessary to protect the specifi c objects of interest, 
Tulare County does not make the factual allegations suffi  cient 
to support its claims.”64

Th is reasoning is benefi cial to proclamation opponents 
because the principal impact of a national monument 
proclamation is likely to result from the reservation of land 
within the monument rather than the designation itself; 
if the designation resulted in no change in on-the-ground 
management, there would be little controversy over these 
decisions.65

A court determining the presence or absence of “discernible 
limits” in the Antiquities Act could draw upon a well-trodden 
body of law distinguishing legislative standards to a federal 
agency that translate into reviewable action from those that 
are “committed to agency discretion” under the APA, U.S.C. 
§701(a)(2), and therefore unreviewable. Th ere the controlling 
principle is that “review is not to be had if the statute is drawn 
so that a court would have no meaningful standard against 
which to judge the agency’s exercise of discretion.”66 Courts have 
found reviewable action in statutes far less constraining than 
the words of the Antiquities Act.67 Th e APA cases are consistent 
with allowing non-statutory review of the President’s exercise of 
his Antiquities Act powers even though the reservation power 
uses the word “may.”68

5. Th ere is a heightened pleading requirement for non-
statutory review of the President’s decision to create a national 
monument. Th e pleading requirement announced by the D.C. 
Circuit in Mountain States and Tulare County is much more 
demanding that the normal pleading requirements under the 
Federal Rules of Civil Procedure, which even under recent 
Supreme Court decisions requires nothing more than “enough 
facts to state a claim to relief that is plausible on its face.”69

A viable Antiquities Act claim against an overly broad 
designation or reserve will have to allege precisely where and why 

particular reserved areas do not qualify under the Antiquities 
Act.  Th e complaint must “identify the improperly designated 
lands,”70 must describe in detail which areas that were included 
in the reservation should not have been included, and where 
a claim is that areas within the designation “lack scientifi c or 
historical value,”71 must support that claim with specifi c factual 
allegations. Notice pleading is not legally suffi  cient under the 
Antiquities Act, at least according to the D.C. Circuit.

6.  Non-statutory review is narrower than APA review—
but still potent. Th e absence of APA review of Presidential 
actions may or may not significantly limit non-statutory 
judicial scrutiny of those actions under the ultra vires doctrine. 
In Mountain States,72 the D.C. Circuit described ultra vires 
judicial review as encompassing three categories of claims: 
constitutional claims; claims of violation of the statute under 
which the challenged action was taken; and claims of violation 
of other statutes.73 Th ose three categories in fact constitute a fair 
proportion of all APA claims, although omitting the “arbitrary 
and capricious” review74 and the suite of “failure to explain 
adequately” arguments permitted under Motor Vehicle Mfrs. 
Ass’n of U.S. v. State Farm Mut. Auto. Ins. Co.75 While there is 
no requirement for the agency to produce an administrative 
record for non-statutory review, and the legal standard to be 
applied by the court is not clear, these factors do not clearly 
favor either side.

7. A second alternative to APA review may be available. 
Another way to overcome an APA bar to a claim against the 
President is for a proclamation opponent to violate the terms of 
a proclamation, force the government to fi le criminal charges, 
and invoke the illegality of the proclamation decision as a 
defense to the criminal charges. In fact, this is precisely the 
way that two of the reported Antiquities Act cases—Cameron v. 
United States76 and Cappaert v. United States77—reached court. 
Challenging the validity of a statute or act underlying a criminal 
charge is a permissible defense for a criminal defendant.78 No 
congressional authorization is required to challenge the validity 
of a statute or act in this manner.

8. Non-reviewability is not the same as legality. Even 
where the absence of APA review (or non-statutory review) 
may bar a claim, that bar should not be confused with a 
fi nding that the challenged action is lawful. From a judge’s 
standpoint, a jurisdictional dismissal resolves a claim as well 
as a merits decision, but from the public’s standpoint, there 
is (or should be) a fundamental diff erence between a court 
ruling that it cannot decide a claim and a court ruling that the 
claim has no legal merit. A jurisdictional dismissal may simply 
allow unlawful action to continue because the courts have no 
power to stop it.

9.  A claim that an Antiquities Act proclamation violates 
another federal statute requires a determination of what the 
President’s duties are under that statute, an area of law that 
remains largely unexplored. Perhaps the most profound and still 
unresolved question raised by Antiquities Act litigation is the 
relationship between presidential power and statutory authority 
that Congress assigned to an executive branch agency or offi  cer. 
Does a statutory directive to “the Secretary” to perform or avoid 
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an act (a common statutory phrase) apply to the President? If 
the President cannot perform an act assigned to “the Secretary,” 
or compel the Secretary to perform that act in a particular 
manner, how can the President perform his constitutionally-
mandated duty in Art. II, Sec. 3, Cl. 4 to “take care that the 
laws be faithfully executed,” and who is responsible for seeing 
that the Secretary faithfully executes the laws? Conversely, if 
the Secretary’s duties automatically apply to the President, can 
the President order the Secretary to violate one federal statute 
in order to implement another federal statute (or for any other 
reason)?

The D.C. Circuit offered a partial answer in a case 
considered seminal in the development of law under the 
Freedom of Information Act (FOIA)79: Soucie v. David.80 Th e 
court addressed the situation where the President, who by 
statute is not subject to FOIA, had directed an inferior offi  cial, 
who was subject to the law, not to release a Report that FOIA 
required to be released. 

[C]ourts have power to compel subordinate executive 
officials to disobey illegal Presidential commands. If 
nondisclosure of the . . . Report is not supported by a 
statutory exemption or a constitutional executive privilege, 
the Freedom of Information Act requires issuance of 
an injunction to compel the [Office of Science and 
Technology (OST)] to release the Report, whether the 
refusal to disclose is attributable to the OST or to the 
President.81

Under this rule, the President cannot order an agency offi  cial 
to violate a statute. Th e President is not above the law, even if 
the President is exempt from the law.

Th ese questions relate specifi cally to the interplay of the 
Antiquities Act, enacted in 1906, and the various environmental 
laws (e.g., NEPA, FLPMA, NFMA, the Wilderness Act, Clean 
Water Act) that have been the source of a statutory violation 
claim in an Antiquities Act case. A later-enacted statute can 
impliedly amend an earlier statute, but only if the two laws 
“are in ‘irreconcilable confl ict,’” and Congress’ intention to 
do so is “clear and manifest.”82 Absent such a clear confl ict, 
the later-enacted statute should be construed to operate in 
harmony with the earlier law.83 Without implied repeal, a later-
enacted law cannot alter an existing statutory mandate to take 
an action if specifi ed criteria are met. Yet a later-enacted law 
can permissibly add additional requirements to a statute that 
merely specifi es minimum criteria for the action,84 so that both 
statutes have eff ect.85

In this case, the Antiquities Act sets two minimum criteria 
(presence of certain “objects” and reserves established as small 
as possible) for the designation of a national monument, but 
does not require the President to create a monument if the 
two statutory criteria are met. Nothing prohibits the President 
from conducting an environmental review before making his 
decision. Th us, the President could comply, for example, with 
both NEPA and the Antiquities Act simply by preparing a 
legally adequate environmental impact statement before making 
a monument proclamation. Th e President could also comply 
with NFMA, FLPMA, and the Wilderness Act by following 
the procedural and substantive direction of those laws before 
exercising Antiquities Act authority.

It is true, as noted above, that NEPA compliance is not 
required before an agency complies with an order from the 
President because the agency has no discretion to disregard 
the Presidential order and the environmental review has no 
purpose.86 But that doctrine does not excuse the President 
from complying with procedural or substantive environmental 
laws before making a decision or issuing an order to an agency. 
Where a statute imposes such a duty on the President, and 
performing that duty is not inconsistent with an earlier statute 
authorizing the decision or order, the President must comply 
with both laws.

So the issue becomes one of discerning what burdens 
a particular statute imposes on the President, and how those 
burdens interact with the President’s Antiquities Act powers. 
An initial consideration of these questions for the relevant 
statutes yields some tentative observations:

1. NEPA. Title 42 U.S.C. §4332(1) states: “Th e Congress 
authorizes and directs that, to the fullest extent possible: (1) 
the policies, regulations, and public laws of the United States 
shall be interpreted and administered in accordance with the 
policies set forth in this chapter . . . .” Th is direction, which 
applies to the Antiquities Act as one of the “public laws of the 
United States,” extends to the President. In contrast, 42 U.S.C. 
§4332(2) imposes specifi c environmental review duties on “all 
agencies of the Federal Government”—a formulation that has 
been interpreted to exclude the President. Th us, NEPA could 
reasonably be construed not to impose specifi c EIS-writing 
obligations on the President, but to require the President to 
interpret and administer the Antiquities Act in accordance 
with NEPA’s policies.87

2. Wilderness Act. Th e Wilderness Act contains three 
categories of direction: to the world at large;88 to the agencies 
responsible for managing the designated areas;89 and to the 
President.90 Further, the statute specifi cally directs that it 
“shall in no manner lower the standards evolved for the use 
and preservation of such park, monument, or other unit of the 
national park system” in accordance with a set of enumerated 
statutes including the Antiquities Act.91

Plainly the Wilderness Act applies to national monuments, 
and just as plainly the Wilderness Act is not permitted to 
“lower the standards” developed at the national monuments 
under the Antiquities Act. Th at duty applies to the President, 
which requires the President to determine and understand 
what the existing “standards” are at each national monument 
so as to assure no “lowering” of those standards. By expressly 
forbidding “lowering the standards” set under the Antiquities 
Act, the statute impliedly allows the Wilderness Act to modify 
any other duty under the Antiquities Act (i.e., allowing a 
power project that is not currently permitted if the President 
determines the power project will not “lower the standards” at 
the monument). So to some extent the President is required 
to follow both the Antiquities Act and the Wilderness Act, 
and to that extent the Wilderness Act impliedly amends the 
Antiquities Act. Th is could create a situation where a national 
monument is proclaimed with use conditions that confl ict 
with the Wilderness Act, either by allowing activities barred 
by that Act or by barring activities allowed by that Act (e.g., a 
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power project previously approved by the President himself ). 
A non-statutory claim against the President should be available 
to remedy a Wilderness Act violation resulting from a national 
monument designation.92

3.  NFMA. Th e NFMA imposes its duties on the Secretary 
of Agriculture. However, 16 U.S.C. §1606 (a) imposes on the 
President the duty to submit an annual “Statement of Policy” 
for Forest Services lands  to Congress along with its annual 
budget request, and thereafter to “carry out programs” under 
the Statement of Policy.

4. FLPMA. FLPMA imposes its duties principally on 
the Secretary of Interior but in some cases on the Secretary of 
Agriculture. Th e President’s only duty is to submit wilderness 
recommendations to Congress.93

Th ese two statutes can be considered together, as they 
have similar structures and purposes. In NFMA and FLPMA 
Congress has given the Secretaries of Interior and Agriculture 
statutory authority to implement land management programs. 
Th e relationship between a cabinet secretary and the President 
is not generally spelled out in any statute; rather, it seems to 
derive inferentially from Art. II, Sec. 1, Cl. 1’s statement that: 
“Th e Executive Power shall be vested in a President of the United 
States of America,” and from the President’s duty in Art. II, 
Sec. 3, Cl. 4 to “take care that the laws be faithfully executed.” 
Secretaries work for the President, who can give them orders and 
fi re them if they fail to follow those orders, and reassign their 
duties to another department or offi  cial if he decides to do so.94 
Th e President can delegate his authority to the Secretaries, but 
remains responsible for their conduct.95 It would seem natural 
that the President can tell the Secretaries how to perform the 
duties assigned to them by Congress (executive power is vested 
in the President, not any subordinate), or perform a duty himself 
if he deems it necessary. Yet to perform certain statutory duties 
the Secretaries must comply with procedural and substantive 
requirements under NFMA or FLPMA. If the President is not 
required to comply with those same requirements before acting, 
then the President could allow his Secretaries to evade the land 
management and environmental laws simply by taking decision-
making authority from the Secretaries and making the decisions 
himself. Under the Antiquities Act, one court has held that 
the President’s authority to include management restrictions 
in a monument proclamation arises from FLPMA, necessarily 
implying that FLPMA grants power to the President, although 
it purports to grant authority to “the Secretary.”96

The President-is-not-covered concept appears to be 
an interpretation of this complex of statutes which should 
be avoided if possible.97 Th e President should not be able 
to perform an act in a procedural or substantive manner 
proscribed for the subordinate who is assigned the statutory 
duty to perform the act. Another interpretation of these laws 
seems necessary to avoid this problem. Th e logical alternative 
interpretation is that when NMFA, FLPMA, the Wilderness 
Act and other statutes assign duties to a “Secretary,” those duties 
also apply to the President to the extent the President involves 
himself  (either by direction or “recommendation” enforced 
by threat of job loss) in decisions with consequences relevant 
to those statutes.

5. ESA. Unlike the statutes named above, the ESA 
contains its own authorization for citizen suits to enforce aspects 
of the statute,98 and reliance on the APA for judicial review is 
unnecessary. Th e ESA imposes some duties on agencies, e.g., 
the consultation requirements in 16 U.S.C. §1536(a)(2), and 
other duties on “any person,” e.g., the prohibition on taking 
an endangered species in 16 U.S.C. §1538. Th e President is 
undoubtedly a person under the latter provision, and a citizen 
suit is available to enjoin the President from unlawfully taking 
an endangered species.99 Th us, should a national monument 
designation threaten to take an endangered species, any citizen 
could sue the President to enjoin the designation on that 
ground.100

6. Clean Water Act. Th e Clean Water Act has a citizen suit 
provision similar to that in the ESA, permitting any citizen to 
sue “any person” who is violating any standard or order issued 
under that law.101 Suit against the President appears to be 
permitted under this statute if a national monument designation 
were to cause such a violation.

Conclusion

Th e President is not immune from judicial review of a 
national monument proclamation. A court can determine if 
the proclamation violates the Constitution, the Antiquities 
Act, or another federal statute that applies directly or indirectly 
to the President in a manner that limits his authority under 
the Antiquities Act. Recent judicial decisions upholding 
Antiquities Act proclamations can be viewed as providing a 
road-map to successful prosecution of such claims, although 
highlighting the narrowness of the path to judicial success. 
Proclamation opponents should not be unduly discouraged 
by the results of these cases, but should instead focus on the 
courts’ consistent acknowledgement that valid claims against a 
national monument proclamation can be asserted.
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