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Criminal justice reform is having a moment. The protests 
after the death of George Floyd, in police custody in Minneapolis, 
focused mostly on aggressive policing but also highlighted how 
policing tactics contribute to mass incarceration. The First Step 
Act, signed into law in December 2018, revised mandatory 
minimum sentences, provided avenues for early release for some 
drug offenders, and required the federal Bureau of Prisons to 
undertake reforms designed to decrease recidivism. In states—
which incarcerate the vast majority of America’s 2.3 million 
prisoners—sentencing and prison reform efforts have moved 
forward, albeit in fits and starts. In general, there is a growing 
consensus that America incarcerates too many people for too 
long, which has resulted in growing efforts to reform sentencing 
and reduce prison terms. 

Many legislators looking to reduce the ranks of the 
incarcerated turn their attention to community supervision, where 
offenders serve all or part of their sentence in the community, 
subject to monitoring and other conditions. Though the number 
of supervisees has fallen in recent years, this population still 
dwarfs the number of persons in prisons and jails. Yet community 
supervision has attracted relatively little attention from criminal 
justice reformers and policy makers, compared to sentencing and 
policing reforms.

As former federal prosecutors, we believe that the systems 
of community supervision in the United States need reform just 
as much as other aspects of the criminal justice system. In fact, 
considering the massive number of people involved in these 
systems, the need for reform may be even greater. The goal of 
community supervision is to reduce recidivism and reintegrate 
those who have been convicted back into society, helping them to 
break cycles of addiction, access employment, and develop pro-
social habits and mindsets. Yet community supervision as currently 
practiced in the United States fails quite spectacularly at these 
goals. Originally conceived as a flexible and low-cost alternative to 
incarceration, community supervision has become an extension of 
the carceral state, with far too many low-risk offenders subjected 
to overly harsh conditions of supervision for far longer than is 
necessary. As a result, too many supervisees end up back in jails 
and prisons for violations of supervision that present little or no 
risk to public safety. Meanwhile, supervision officers have less 
time and capacity to deal with higher-risk supervisees, who need 
more intensive monitoring and attention. Recidivism among 
supervisees is high, and the costs of these failures continues to 
climb, both directly (in the costs of re-incarceration) and indirectly 
(in terms of wasted human potential). The results of this broken 
system—re-incarceration and increased crime rates—end up 
back on the plates of prosecutors, who nonetheless have shown 
little appetite for reforming supervision. We think they should 
be more open to smart, evidence-based reforms that can reduce 
recidivism and make our supervision system work more efficiently 
and effectively.
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I. The Systems

“Community supervision” is a generic term for probation 
and parole. But these are different systems, and it is critical to 
note their differences. 

Probation is a form of community supervision that offenders 
often serve in lieu of or in addition to a prison or jail sentence, 
often for low-level offenses. At the court’s discretion, and on 
the basis of a showing that incarceration is not warranted, 
probationers are permitted to serve out some or all of their 
sentences in the community. They are supervised and monitored 
by probation officers, who ensure their compliance with 
conditions of supervision. 

Most states impose “standard” conditions on probationers 
that apply across the board—usually including attending school 
regularly or maintaining employment, avoiding criminal activity 
or association with felons, testing for drugs and alcohol, checking 
in periodically with the probation office, and remaining in the 
state or district. Other “special” conditions, which are imposed 
by the court in particular cases, generally relate to the offense and 
are meant to preserve public safety. Common special conditions 
include drug, alcohol, or psychological treatment; no-contact 
orders with victims; restrictions on internet or electronic media 
use; prohibitions on certain forms of work or employment; home 
arrest; or electronic monitoring. If a person violates a standard 
or special condition, a court may revoke that person’s probation 
and impose a community sanction, jail time, or even a term of 
incarceration.

Parole is granted after a defendant has already served part of 
their sentence and the delegated body—usually a parole board—
agrees that rehabilitative and public safety factors support early 
release into the community. Like those on probation, individuals 
on parole will likely meet regularly with supervision officers and 
be subject to standard and special conditions. Parole usually lasts 
for the remainder of an offender’s unserved sentence. In recent 
decades, the federal prison system and some states—notably 
Florida—have abolished parole in favor of early release after a 
fixed percentage of a sentence (usually 85 percent) has been served 
with no infractions.

II. The Failures of Community Supervision

The Supreme Court has said the purpose of community 
supervision is to “help individuals reintegrate into society as 
constructive individuals as soon as they are able.”1 But our current 
system, which supervises too many low-risk people too strictly 
and for too long, is at cross-purposes with that goal. Community 
supervision has grown dramatically in recent decades as part of 
a deliberate state strategy to reduce prison crowding and save 
money. But there is little evidence that supervision as currently 
practiced actually works to improve criminal justice outcomes by 
reducing recidivism and promoting reintegration into society of 
those who have been convicted of crimes. And increasingly, the 
failures of the supervision system are putting financial pressure 
on states as supervisees cycle back into prison for “technical” 
violations that have little impact on public safety.

1  Morrissey v. Brewer, 408 U.S. 471 (1972).

Each year, millions of Americans are put on community 
supervision as probationers or parolees. Currently, about 4.5 
million adults—2 percent of the adult population—are under 
supervision.2 But the failure rate of this system is astounding. 
About a third of supervisees end up back in prison at some 
point.3 Nationwide, about 45 percent of prison admissions are 
the result of supervision failures; in 20 states, more than half 
are.4 These supervision failures are costing taxpayers more than 
$9 billion annually.5 

What’s more, well more than half of these prison admissions 
from supervision are for “technical” violations of supervision 
conditions—conduct that does not constitute a new criminal 
offense—such as failing to report in, adhere to a curfew, or remain 
in the jurisdiction.6 The cost of sending supervisees back to prison 
for missing an appointment, staying out past a curfew, failing a 
drug test, or committing another technical violation adds up to 
more than $6.5 billion annually.7 That’s about 5 percent of the 
amount that all states spend in total on law enforcement—all 
salaries, benefits, equipment, and capital outlays combined.8

A leading meta-analysis found that, as currently practiced, 
supervision systems have essentially no impact on reducing 
recidivism.9 And we have no data at all on whether supervision 
helps people reintegrate into society, such as by helping them to 
access substance abuse treatment or find meaningful long-term 
employment. As currently practiced, supervision is largely a box-
checking exercise where one box—did the supervisee go back to 
prison?—is left unchecked one third of the time or more.

Why is community supervision as currently practiced so 
often a failure? The surprising answer is that supervision is at once 
both over- and under-inclusive, catching too many low-risk people 
in its net for too long under too-harsh conditions, while failing 
to engage in the kind of intensive supervision that higher-risk 
supervisees need to become successful. In almost all jurisdictions, 
the current supervision model features long supervision sentences, 
long lists of standard conditions, and frequent testing and 

2  Danielle Kaeble, Probation and Parole in the United States 2016, Bureau of 
Justice Statistics, U.S. Dep’t of Justice (April 2018), https://www.bjs.gov/
content/pub/pdf/ppus16.pdf. The number of supervisees reached its peak 
in 2007 at about 5.1 million.

3  Pew Charitable Trusts, Probation and Parole Systems Marked by High Stakes, 
Missed Opportunity (Sept. 2018), https://www.pewtrusts.org/en/research-
and-analysis/issue-briefs/2018/09/probation-and-parole-systems-marked-
by-high-stakes-missed-opportunities.

4  Confined and Costly: How Supervision Violations Are Filling Prisons and 
Burdening Budgets, Justice Ctr., Council of State Gov’ts (Oct. 2019), 
https://csgjusticecenter.org/publications/confined-costly/.

5  Id.

6  Id.

7  Id. This figure does not include the likely substantial costs of jailing people 
for supervision violations, as opposed to sending them to prison. Id.

8  Police and Corrections Expenditures, Urban Inst. (2019), https://www.
urban.org/policy-centers/cross-center-initiatives/state-and-local-
finance-initiative/state-and-local-backgrounders/police-and-corrections-
expenditures.

9  James Bonta, Tanya Rugge, & Guy Bourgon, Exploring the Black Box of 
Community Supervision, 47 J. of Offender Rehab. 248 (2010).
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reporting for almost all supervisees. Low-risk supervisees are 
over-monitored and subject to overly harsh conditions that 
impede their reintegration back into society. At the same time, 
the massive number of cases means that parole and probation 
officers are spread too thin to be effective in supervising higher-risk 
individuals. Reforming the system to divert low-level offenders 
and move people out from under supervision more quickly would 
free time for officials to focus on high-risk supervisees and repeat 
violators, which would improve public safety.

The inefficiencies in our current supervision systems come in 
three flavors. First, the current model of supervision often treats 
supervisees as though they are all alike or divides them into overly 
broad categories. Many jurisdictions have imposed a blanket 
“tough on crime” approach, in the mistaken belief that stringent 
supervision conditions and intensive supervision for compliance 
will yield better outcomes. In fact, rather than preventing criminal 
behavior, research strongly suggests that overly harsh supervision 
can actually prompt it by limiting a person’s ability to find housing, 
obtain employment, and rebuild community connections.10 The 
office that administers federal probation programs notes in its 
program manual that “excessive correctional intervention for 
low-risk defendants may increase the probability of recidivism by 
disrupting prosocial activities and exposing defendants to anti-
social associates.”11 Meanwhile, reducing the number of probation 
officer contacts for low-risk offenders has been shown to have no 
effect at all on recidivism, re-arrest rates, or public safety.12 

By contrast, we know that repeat offenders and supervisees 
with lower educational levels, lower levels of familial support, and 
fewer social ties to the community will fail supervision at much 
higher rates than people with jobs, education, and deep ties to 
their community. Intensive supervision of these high-risk persons 
can reduce recidivism by up to a third.13 Calibrating supervision 
to address a supervisee’s “criminogenic needs,” or the social and 
lifestyle factors that need to be addressed to reduce the chance of 
recidivism (such as housing, employment, anti-social attitudes, or 
addiction or mental health treatment), is a critical task, one that 
often goes overlooked in the rush to impose blanket supervision 
conditions. 

Second, supervision terms are far too long across the board, 
which strains resources and unnecessarily sets supervisees up 
for failure. Probation and parole terms are often five years or 
longer. In Georgia (which has the highest supervision rate in 
the country, at 1 in every 18 adults), nearly three-quarters of all 

10  Francis Cullen & Cheryl Johnson, Rehabilitation and Treatment 
Programs, in Crime and Public Policy 293–344 (James Q. Wilson & 
Joan Petersilia eds. 2011).

11  Overview of Probation and Supervised Release Conditions, Prob. & Pretrial 
Servs. Office, Admin. Office of the U.S. Courts (Nov. 2016), https://
www.uscourts.gov/sites/default/files/overview_of_probation_and_
supervised_release_conditions_0.pdf.

12  Thomas H. Cohen et al., The Supervision of Low-Risk Federal Offenders: 
How the Low-Risk Policy Has Changed Federal Supervision Practices 
Without Compromising Community Safety, 80 Fed. Prob. 3 (2016).

13  Sarah Kuck Jalbert et al., Testing Probation Outcomes in an Evidence-
Based Practice Setting: Reduced Caseload Size and Intensive Supervision 
Effectiveness, 49 J. of Offender Rehab. 233 (2010).

felony probationers have sentences that are longer than five years, 
and 37 percent have sentences that exceed 10 years.14 Yet the vast 
majority of supervision failures occur during the supervisee’s first 
or second year, and there is no evidence that extending supervision 
terms much beyond that period reduces recidivism.15 In fact, after 
two years, re-arrest rates plummet.16 Continued supervision after 
this period not only has less potential to depress criminality, it 
deprives people of their full liberty unnecessarily while straining 
corrections resources—all for no benefit.

Third, the explosive growth of supervision in the United 
States means that probation and parole officers simply cannot 
do their jobs effectively. Caseloads regularly reach 100, 200, or 
even more persons per officer.17 The American Probation and 
Parole Association recommends that caseloads per officer not 
exceed about 20 high-risk, 50 moderate-risk, or 200 low-risk 
supervisees.18 But in Georgia, parole and probation officers who 
manage low-risk offenders have an average caseload of 290 people, 
while officers monitoring a mix of standard and high-risk cases 
typically supervise an average of 130 people, nearly double the 
recommended amount.19 In Louisiana, officers supervise about 
123 cases at a time;20 in Maryland, that number exceeds 200.21 
What’s more, statewide averages can mask vast disparities among 
local departments. For example, in the populous Delaware County 
in suburban Philadelphia, caseloads have reached 318 per officer.22

The problem of overextended caseloads is more than just 
a numbers game. Research strongly suggests that “intensive” 
compliance monitoring that is not accompanied by assistance to 
help supervisees access education, employment, and treatment is 

14  Ga. Dep’t of Supervision, 2017 Annual Report, https://dcs.georgia.gov/
sites/dcs.georgia.gov/files/related_files/document/2017%20DCS%20
Annual%20Report%20-%20Final%20%281%29.pdf.

15  James Austin, Reducing America’s Correctional Populations: A Strategic 
Plan, 12 Justice Research Pol’y 9 (2010); see also Minn. Sentencing 
Guidelines, Probation Revocations 2 (Nov. 2016) (finding that most 
probation revocations occur within the first two years); Scott Belshaw, 
Are All Probation Revocations Treated Equal? An Examination of Felony 
Probation Revocations in a Large Texas County, 7 Int’l J. of Punishment 
& Sentencing 67 (2011) (noting that in Texas, average time to 
revocation was 2.5 years into the sentence).

16  Austin, supra note 15.

17  Sarah Kuck Jalbert & William Rhodes, Reduced Caseloads Improve 
Probation Outcomes, 35 J. of Crime & Justice 221 (2012). 

18  Caseload Standards for Probation and Parole, American Probation and 
Parole Association (Sept. 2006), https://www.appa-net.org/eweb/docs/
APPA/stances/ip_CSPP.pdf.

19  Jalbert & Rhodes, supra note 17.

20  Louisiana’s Justice Reinvestment Reforms 2019 Annual Performance Report, 
La. Dep’t of Corrections (June 2019), http://gov.louisiana.gov/assets/
docs/CJR/2019-JRI-Performance-Annual-Report-Final.pdf.

21  The Release Valve: Parole in Maryland, Justice Policy Inst. (Feb. 2009), 
http://www.justicepolicy.org/uploads/justicepolicy/documents/
maryland_parole.pdf.

22  County Adult Probation and Parole Annual Statistical Report 2017, Pa. 
Bd. of Probation & Parole (Mar. 2018), https://www.pbpp.pa.gov/
Information/Documents/CAPP%20Reports/2017%20County%20
Adult%20Probation%20and%20Parole.pdf.
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counterproductive, actually driving up re-arrest rates.23 Reducing 
the use of supervision for misdemeanors, shortening supervision 
terms, and discharging those who have demonstrated that they 
can remain compliant allows officers to focus on problem cases 
and direct supervisees to services that can help them put their lives 
in order, which yields dividends in terms of both public safety 
and improved outcomes.

III. Reforming Supervision

Four broad reforms to supervision systems will reduce 
recidivism, help to reintegrate offenders, and increase public safety.

A. Adopt Supervision Techniques That Work

Effective community supervision uses techniques that have 
been shown to work to nudge supervisees toward complying with 
conditions and avoiding recidivism. Indeed, a federally funded 
study found that reliance on evidence-based approaches such as 
risk assessment, specialized case management for different kinds of 
offenders, and cognitive and behavioral therapy, as well as reduced 
caseloads “led to significant reductions in the risk of recidivism 
for medium and high-risk probationers” in two localities.24

One area where evidence should guide supervision is 
in using positive incentives for compliance, such as gradually 
relaxing supervision conditions or earning credit towards early 
termination of supervision. Studies show that providing positive 
incentives—rather than solely threatening punishment—increases 
the likelihood that community supervision will be successful.25 
A study of intensively supervised persons in Wyoming, almost 
all of whom committed some kind of technical violation of their 
probation (but few new offenses), found that individuals were far 
more likely to successfully complete probation if their supervision 
featured regular rewards for good behavior—in most cases rewards 
as simple as verbal praise, though also permission to attend special 
events or level down the intensity of supervision—in addition 
to punishments for non-compliant behavior.26 Incentives are 
especially important to low-risk supervisees, who identify the 

23  Steve Aos, Mama Miller, & Elizabeth Drake, Evidence-Based Adult 
Corrections Programs: What Works and What Does Not, Wash. St. Inst. 
for Public Policy (2006), http://www.wsipp.wa.gov/ReportFile/924/
Wsipp_Evidence-Based-Adult-Corrections-Programs-What-Works-and-
What-Does-Not_Preliminary-Report.pdf.

24  Sarah Jalbert et al., A Multi-Site Evaluation of Reduced Probation 
Caseload Size in an Evidence-Based Practice Setting, Nat’l Criminal 
Justice Reference Serv. (2011), https://www.ncjrs.gov/pdffiles1/nij/
grants/234596.pdf.

25  Jake Horowitz, To Safely Cut Incarceration, States Rethink Responses to 
Supervision Violations, Pew Charitable Trusts (2019), https://www.
pewtrusts.org/en/research-and-analysis/issue-briefs/2019/07/to-safely-
cut-incarceration-states-rethink-responses-to-supervision-violations (see 
notes 14-20 and accompanying text).

26  Eric Wodahl et al., Utilizing Behavioral Interventions to Improve Supervision 
Outcomes in Community-Based Corrections (2011) (unpublished 
dissertation, University of Wyoming), https://pdfs.semanticscholar.
org/2f7a/e30134d831fd445bf8d6b38313410276a821.pdf.

opportunity for early termination of their supervision as a major 
incentive for compliance.27

The federal probation system has used another evidence-
based technique to shift probation officers away from serving solely 
as compliance officers and toward applying a case management 
approach. The case management approach focuses on addressing 
“criminogenic” factors—such as housing instability, lack of 
education, negative mental processes, and poor interpersonal 
relations—that can prompt recidivism. To identify these factors, 
federal probation officers use a tool called the Post Conviction 
Risk Assessment to tailor supervision techniques to the specifics 
of a case and the responsiveness of the person under supervision. 
Over the past decade, the federal courts have provided probation 
offices with grant money to use this tool, driving the re-arrest rate 
among federal probationers down by more than 20 percent.28

Indeed, comprehensive risk and needs assessments are 
foundational to any smart supervision approach. Courts and 
supervision officers can use these assessments to craft effective 
packages of supervision conditions tailored to supervisees’ risk 
levels and needs. For example, in Iowa, supervisees are classified 
by risk levels that are reassessed every six months.29 These 
classifications drive the level of contact supervisees have with 
probation officers, ranging from no contact to contact twice a 
month.30 This approach allows supervision officers to protect 
public safety without imposing overly-onerous conditions on 
supervisees. 

Some states and localities have made great strides in 
using risk and needs assessment effectively. But even where risk 
assessment is practiced, supervision officers often fail to bridge 
the gap between the assessment and case management. One large 
study that tape-recorded and coded interactions between officers 
and their charges found that officers spent little time addressing 
the results of risk and needs assessments and instead focused on 
enforcing supervision conditions. In many communities, the 
authors found, “[a]ssessments are completed according to policy 
but much of the information from the assessment fails to make 
it into the Intervention Plan and even less is dealt with in the 
sessions” with supervisees.31 In many instances, another author 
found, states and localities that claim to use risk assessments 
“fail to use them to adjust supervision commensurate with risk,” 
seeing supervisees at the same rate every month and “generally 
concentrat[ing] on monitoring compliance with conditions of 
supervision, rather than on targeted, proactive efforts to reduce 

27  Joan Petersilia, Employ Behavioral Contracting for “Earned Discharge” 
Parole, 6 Criminology & Pub. Pol’y 807 (2007).

28  Using Evidence-Based Strategies to Protect Communities, Prob. & Pretrial 
Servs. Office, Admin. Office of the U.S. Courts (Aug. 2018), https://
www.uscourts.gov/news/2018/08/02/using-evidence-based-strategies-
protect-communities.

29  Iowa Fifth Judicial District Department of Correctional Services, 
Contact Standards, http://fifthdcs.com/FifthPolicy/index.
cfm?policy=ContactStandards.

30  Id.

31  Bonta et al., supra note 9.
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risk.”32 It also turns out that half of states fail to validate their risk 
assessment models by comparing the predictions to actual rates 
of recidivism and supervision failure.33 Risk assessment that isn’t 
calibrated to real-world outcomes isn’t evidence-based. 

One benefit of employing evidence-based approaches 
to supervision is that the savings generated by reducing re-
incarceration can be reinvested into hiring officers to reduce 
caseloads and expanding approaches that prove to be effective, 
creating a “virtuous cycle” where the best approaches can scale up 
across jurisdictions. California tried this in 2010 by enacting SB 
678. Under that law, counties that reduced probation revocations 
received 40 to 45 percent of the money saved, which they could 
reinvest in expanding evidence-based supervision programs. 
Probation revocations declined by 23 percent within the first year, 
saving the state $179 million, during a period of time in which 
state crime rates continued to fall across the board.34 Likewise, 
after North Carolina modernized its supervision practices and 
reduced caseloads, it was able to hire 175 new supervision officers 
with the money it saved.35 Instead of serving as a conveyor belt 
to prison, effective and efficient supervision can free up money 
to support rehabilitation and crime prevention.

B. Limit Revocations for Technical Violations 

As noted above, one out of every two times a person 
under supervision gets sent back to prison, it’s for a technical 
violation—a failure to comply with supervision conditions that 
is not itself a new crime. Common technical violations include 
missing appointments with supervision officers, missing curfew, 
leaving the state or district, or failing a drug or alcohol test. Many 
states leave the decision whether to revoke supervision and order 
a person’s arrest for a technical violation to the discretion of 
supervision officers. In New York, a parole officer can order an 
arrest on the spot without affording the supervisee the chance to 
respond to charges.36 Revocations of this kind cost states more 
than $6.5 billion per year. And there is little evidence that they 
reduce recidivism. Randomized studies of intensively supervised 
parolees, for example, find that jailing supervisees does not 
increase the likelihood that they will successfully complete 
supervision or reduce the time until their next violation.37

32  Melissa Alexander & Bradley Whitley, Driving Evidence-Based Supervision 
to the Next Level: Utilizing PCRA, “Drivers,” and Effective Supervision 
Techniques, 78 Fed. Prob. 2 (2014).

33  Getting it Right: The Importance of Implementing Risk Assessment Successfully, 
Council of State Gov’ts (2018), https://csgjusticecenter.org/wp-content/
uploads/2019/01/CSG-Justice-Ctr-Risk-Assessment-Infographic-
Updated-States.pdf.

34  The Impact of California’s Probation Performance Incentive Funding Program, 
Pew Ctr. on the States (Feb. 2012), https://www.pewtrusts.org/en/
research-and-analysis/reports/2012/02/22/the-impact-of-californias-
probation-performance-incentive-funding-program.

35  David Guice, Justice Reinvestment Performance Measures, N.C. Dep’t of 
Public Safety (Mar. 2019), https://www.ncdps.gov/document/justice-
reinvestment-performance-measures.

36  Radley Balko, New York’s crushing parole system snags an activist, deacon and 
mentor, Wash. Post, May 23, 2019.

37  E.J. Wodahl et al., Responding to Probation and Parole Violations: Are Jail 
Sanctions More Effective Than Community-based Graduated Sanctions?, 43 

Some scholars and commentators argue that revocations and 
imprisonment for violating supervision rules are far less common 
than is supposed and are an important tool: failure to follow the 
rules speaks to a supervisee’s attitude and willingness to conform 
his behavior to societal expectations.38 And there is some evidence 
that revocations, even for technical violations, often occur when 
a supervisee has violated more than one supervision condition.39  
But the prevalence of what might be called “multi-factor” 
revocations surely has something to do with the multiplication of 
standard supervision conditions, which has made it increasingly 
difficult for even well-intentioned supervisees to comply. Some 
standard conditions, such as prohibitions on drinking alcohol, 
are imposed regardless of whether the condition is indicated by 
the supervisee’s crime or history. Others, such as prohibitions on 
“associating with felons,” are worded vaguely enough to bring 
innocuous or even pro-social behavior within their ambit, such 
as a son living with a parent who has a criminal record. 

A better approach to technical violations would be 
to develop a graduated system of sanctions that increase in 

J. Criminal Justice 242 (2015), available at https://daneshyari.com/
article/preview/882661.pdf.

38  See, e.g., Leonard Sipes, Is Probation Set Up To Fail?, Law Enforcement 
Today (Feb. 16, 2018), available at https://www.lawenforcementtoday.
com/probation-set-fail/ (arguing that “many (if not most) probationers 
have scores of technical violations, don’t make full restitution, don’t 
complete community service, fail drug or mental health treatment, 
don’t meet family obligations, continue to use drugs, violate stay away 
orders and abuse women, yet ‘successfully’ complete probation”). A 
more substantive critique is found in John F. Pfaff, The War on Drugs 
and Prison Growth: Limited Importance, and Limited Legislative Options, 
52 Harv. J. Legis. 173 (2015), available at https://ir.lawnet.fordham.
edu/cgi/viewcontent.cgi?article=1650&context=faculty_scholarship. 
Analyzing data from the Bureau of Justice Statistics’ 2004 surveys of 
federal and state inmates, Pfaff argues that supervision revocations are 
a result of the burgeoning prison population, not a substantial cause of 
it. Further, he argues that “drug-related technical violations—failing a 
drug test, failing to take a drug test, or failing to report to treatment—
play minimal roles in overall [prison] admissions, and even fairly minor 
roles within the pool of parole revocations.” He also argues that the 
data indicates that persons whose supervision is revoked on “technical” 
grounds have often committed a more serious violent or property 
offense. We have little doubt that supervision officers sometimes, 
maybe even often, revoke supervision on technical grounds in lieu of 
trying to prove up a more serious offense. But the data Pfaff relies on 
have, he acknowledges, “irregularities” that make drawing definitive 
conclusions difficult. One serious issue with this data is that states and 
even individual supervision offices have differing definitions of what 
constitutes a “technical” violation, an issue that in the past decade 
has become even more complicated as marijuana decriminalization 
has changed the legal landscape in many states. This is the reason that 
the Council of State Governments report on supervision revocations 
cited in this article attempted to use a standard definition of “technical 
violation” in order to draw apples-to-apples comparisons across states. 
In addition, the data Pfaff relies on is based on a survey of inmates. This 
raises a question about the reliability of self-reported data concerning a 
somewhat complicated question (the distinction between a “technical” 
and “substantive” supervision violation).

39 See, e.g., Janette Sheil et al., Federal Supervised Release for Drug Use: The 
Rest of the Story (Dec. 2018), https://www.uscourts.gov/sites/default/
files/83_1_3_0.pdf. This study reviews data from a set of federal 
supervision revocations and finds that “nearly a third of the cases (28.66) 
reviewed had 5 factors present . . . 80 percent had at least 4 combinations 
of factors [while] very few cases (9) with only one or two of the factors.”
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severity, leading up to revocation. Maryland, for example, has 
an extensive sanctions matrix that delineates a detailed list of 
violations as minor, intermediate, or technical, with an escalating 
set of sanctions for each depending on an offender’s risk level.40 
Sanctions range from “[p]ositive reinforcement for compliance 
with other conditions” to more drastic punishments, such as 
electronic monitoring, home arrest, and restrictions on travel. In 
California, which has a similar system, supervision officers even 
have the option to seek “flash incarceration” for willful, repeat 
violators, jailing them for up to 10 days to focus their attention 
on compliance.41

Limiting supervision revocations to serious or repeated 
violations that endanger public safety lays the foundation for 
constructive community supervision reform. It keeps offenders in 
the program, simplifies the rules supervisees need to understand 
to comply with supervision, and preserves state resources 
for evidence-based, rehabilitative programming. Restricting 
revocations to public safety-related violations provides the most 
direct link between the act committed and the punishment 
doled out.

C. Shorten Supervision Terms and Expand Good-Time Credit for 
Compliance 

Finally, supervision terms should be no longer than 
necessary to rehabilitate and reintegrate people into society. Any 
longer simply wastes time, money, and human potential.

At the beginning of supervision, courts should impose 
the shortest appropriate sentence—generally three years or less. 
Many judges and prosecutors impose long supervision sentences, 
believing that the length of the sentence will give the criminal 
justice system leverage over supervisees, ensuring their continued 
good behavior. But as noted above, there is no evidence that long 
supervision sentences have a significant effect on recidivism: 
According to the U.S. Bureau of Justice Statistics, more than 
half of recidivist arrests occur within a year of release, and nearly 
72 percent within two years. Arrest rates for released persons 
plummet to less than three percent in years four and five after 
release.42 Data from Minnesota,43 Wisconsin,44 Iowa,45 and the 

40  Graduated Intervention and Sanctions Matrix, Md. Dep’t of Pub. Safety 
& Corr. Servs., https://www.dpscs.state.md.us/parole_and_probation/
Graduated_Interventions_and%20_Sanctions_Matrix.pdf.

41  Heather Mackay, The California Prison and Parole Law Handbook, Prison 
Law Office, at 384, https://prisonlaw.com/wp-content/uploads/2019/01/
Handbook-Chapter-11.pdf.

42  Matthew R. Durose et al., Recidivism of Prisoners Released in 30 States in 
2005: Patterns from 2005 to 2010 (April 2014), https://www.bjs.gov/
content/pub/pdf/rprts05p0510.pdf.

43  Probation Revocations: Offenders Sentenced from 2001-2012 and Revoked to 
Prison, Minnesota Sentencing Guidelines Commission (January 2015), 
http://sentencing.umn.edu/sites/sentencing.umn.edu/files/mn_2001-
2012_probation_revocations.pdf.

44  Pamela Oliver, Crimeless Revocations, Part 2 (Dec. 24, 2016), https://www.
ssc.wisc.edu/soc/racepoliticsjustice/2016/12/24/crimeless-revocations-
part-2/.

45  Recidivism Among Iowa Probationers, Iowa Division of Criminal and 
Juvenile Justice Planning (July 2005), https://humanrights.iowa.gov/

federal supervision system46 replicate this pattern: significant 
supervision failure rates in years one and two, with steep drops 
in the years after those. What the data suggest is that people who 
are going to fail, fail quickly; continuing to subject people who 
have shown they can comply and are at little risk of recidivism 
is costly and intrusive, and may actually be counterproductive, 
especially for lower-level offenders. Supervision periods should 
have a relatively short maximum term limit, with the opportunity 
to terminate short of that cap when people under supervision have 
achieved the specific goals mapped out in their individualized 
case plans. This latter milestone ought to be marked by a special 
ceremony to highlight the event’s significance. In short, reduced 
terms of supervision can focus resources where they make a 
difference—the first year of the supervision term and in cases of 
repeated, willful violators of supervisory conditions.

At the end of supervision, states should set up systems to 
allow for earned time for early discharge. Not surprisingly, no 
incentive is as compelling to supervisees as the opportunity to 
earn time toward completing supervision by complying with 
conditions. A 2007 study of parolees found that the chance to 
get off supervision early was “one of the strongest motivators” 
for compliance.47 

Some states are trying earned-time programs, with notable 
success. For example, in 2012, Missouri established an “earned 
compliance credits” policy that allows supervisees to shorten their 
time on probation or parole by 30 days for every full calendar 
month that they comply with the supervision conditions, with the 
possibility of losing the earned time they have accrued towards a 
shortened sentence if they violate supervision conditions or are 
arrested. As a result, 36,000 probationers and parolees reduced 
their supervision terms by an average of 14 months, driving 
down the state’s supervision rate by 18 percent and reducing 
caseloads without increases in recidivism or general crime rates.48 
The Missouri earned-credit law was limited to low-level offenses 
and only available to those who had already spent two years on 
supervision, but the program could be expanded to a broader 
range of low-risk offenders and implemented earlier—since, as 
the research shows, people who have successfully completed two 
years of probation are very unlikely to re-offend.49 In 2019, a 
group of New York state senators introduced a bill, S1343, that 

sites/default/files/media/CJJP_Recidivism_Among_Iowa_Probationers.
pdf.

46  James L. Johnson, Federal Post-Conviction Supervision Outcomes: Arrests 
and Revocations (June 2014), https://www.uscourts.gov/sites/default/
files/78_1_1_0.pdf.

47  50 State Report on Public Safety, Council of State Gov’ts (2018), 
https://50statespublicsafety.us/part-2/strategy-3/action-item-2.

48  Missouri Policy Shortens Probation and Parole Terms, Protects Public Safety, 
Pew Charitable Trusts (Aug. 2016), https://www.pewtrusts.org/-/media/
assets/2016/08/missouri_policy_shortens_probation_and_parole_terms_
protects_public_safety.pdf.

49  Supra notes 42-46.
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would create a similar earned-time credit system for probationers 
in that state.50

IV. The Prosecutor’s Case for Reform

As former federal prosecutors, we can say that it’s no secret 
that prosecutors have been largely hostile to a host of criminal 
justice reforms.51 But calls for reform to supervision have 
mostly gone unremarked by this influential group. Based on 
our experience, most prosecutors likely see supervision and the 
attendant questions of effectiveness, recidivism, and reintegration 
as the work of supervision officers and courts. 

This seems short-sighted, if for reasons of efficiency alone. 
Though day-to-day supervision is handled by probation and 
parole officers, prosecutors are often called upon to participate 
in sanction and revocation hearings when violations occur. In 
2017 alone, there were more than 137,000 re-incarcerations for 
supervision violations (not counting federal probation), almost 
all of which required some form of court hearing.52 This figure 
suggests that prosecutors are spending substantial amounts of 
time on issues related to supervision failure. If this figure can be 
reduced without compromising public safety, the result would be 
better outcomes for supervisees and more time for prosecutors to 
focus on their primary job.

But the case for prosecutorial support for supervision 
reform runs deeper than simply avoiding work. Reintegrating 
defendants back into society and putting them on the road to 
sobriety, stable housing, and meaningful employment lowers the 
crime rate and increases public safety. These imperatives lie at the 
heart of the prosecutorial calling. Efficient, effective supervision 
systems can help millions achieve these goals. Everyone has a 
stake in improving the outcomes of probation and parole, and 
prosecutors most of all.

50  S1343-B, N.Y. State Legislative Service (2019), https://legislation.
nysenate.gov/pdf/bills/2019/S1343B.

51  See, e.g., Shon Hopwood, The Misplaced Trust in the DOJ’s Criminal Justice 
Policy Expertise, 118 Mich. L. Rev. 1181 (2020) (describing the efforts 
of the professional group that represents federal prosecutors to block 
reforms such as the First Step Act).

52  Justice Ctr., supra note 4.
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