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Letter from the Editor...
Engage, the journal of  the Federalist Society for Law

and Public Policy Studies, is a collaborative effort involving
each of  the Society’s fifteen Practice Groups.  The Federalist
Society’s Practice Groups spark a level of  debate and discus-
sion on important topics that is all too often lacking in
today’s legal community.  Through their programs, confer-
ences and publications, the Practice Groups contribute to
the marketplace of ideas in a way that is collegial, measured,
and open to all.

Volume 5, Issue 2, following the trend of  our recent
issues, is dedicated almost exclusively to original articles
produced by Society members and friends.  Some of  the
many complex legal questions raised as the United States
wages a war on international terrorism are discussed, from
the role of legal counsel in military tribunals to the emerging
Iraqi sovereignty displayed in the Iraqi Special Tribunal.
This issue features a piece on changes in campaign finance
in the new landscape of  BCRA and “527s.”  Activity in the
courts is also well documented, with Crawford v. Washington,
Hiibel v. Sixth Judicial Dist. Court of Nevada, and an exhaus-
tive analysis of recent property rights cases representing
some of  the jurisprudence discussed in the pages that follow.
In addition, we are pleased to reproduce a groundbreaking
Federalist Society study that documents the continued
growth of federal crime legislation.

Also notable in this issue are several reviews of
fantastic books.  Included among these is Mark A. Behrens
and Andrew W. Crouse’s review of  Robert Levy’s very recent
book, Shakedown: How Corporations, Government and Trial
Lawyers Abuse the Judicial Process.

Upcoming issues of Engage will feature other original
articles, essays, book reviews, practice updates and tran-
scripts of  programs that are of  interest to Federalist Society
members.  We hope you find this and future issues thought-
provoking and informative.

Volume 5, Issue 2

E n g a g e
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ADMINISTRATIVE LAW AND REGULATION

CONSTITUTIONAL RESTORATION BY EXECUTIVE ORDER

BY JOHN O. MCGINNIS*

Introduction

  I offer here a fresh normative defense of the
president’s exercise of regulatory review authority and
his role in enforcing federalism— responsibilities em-
bodied in executive orders issued by President Ronald
Reagan and continued in large measure by President
William Jefferson Clinton.1  These executive orders
move in some measure toward the restoration of two
central principles of the original Constitution—
tricameralism (i.e., the combination of bicameralism
and the presidential veto) and federalism.  While the
previous orders advance this constitutional restora-
tion, further revisions would make the orders even
more effective instruments of reviving the original
constitution.

  The federalism executive order2  and the regu-
latory review executive order3  revive the key consti-
tutional principles of federalism and tricameralism and
strengthen their objectives for the modern era.
Through the federalism order, the president, within
the discretion provided by regulatory statutes, can use
his authority to revive sensible limitations on the na-
tional government by reserving to the states the au-
thority to address regulatory problems within their ju-
risdictions and the authority to provide distinctive pub-
lic goods appropriate to their citizens’ preferences.
Perhaps most importantly, the order may help revive
the decentralized structure that the Framers believed
essential to quicken the spirit of self-government within
citizens of a continental republic.

  For similar reasons, the president has incen-
tives to revive the restraints on lawmaking that the
original Constitution imposed through bicameralism and
the presidential veto (tricameralism) and that have been
eroded by the modern administrative state. Regulatory
review by the Office of Information and Regulatory
Affairs (OIRA), under presidential direction, compen-
sates in some measure for the decline of tricameralism
in the last sixty years.  By allowing the president to
monitor regulation by the executive branch, the regu-
latory review order also compensates for the loss of
the veto power over government regulation that has
resulted from broad delegation. Finally, the substance
of the cost-benefit analysis mandated by the regula-

tory review order4  helps screen public interest regula-
tions from those sought by special interests—a core
object of the constitutionalism.

  Given this view of the federalism order and the
regulatory review order as means toward constitutional
restoration, this Essay presents suggestions for
strengthening both these orders to better reflect their
potential to restore the original constitutional struc-
ture. For instance, the federalism order should be re-
vised to make more explicit the virtues of regulatory
competition and to direct that, within the discretion
provided by law the federal government should regu-
late only when state regulation would be inadequate to
address the problem.

  Turning to the regulatory review order, I sug-
gest that just as bicameralism and the presidential veto
apply to all bills, the regulatory review order should
apply to all regulations to screen more comprehen-
sively special interest regulations from public interest
regulations.  The regulatory review order should be
extended to independent agencies. Furthermore, the
regulatory review order should not impose restrictions
on the delays that OIRA could impose in the course of
its review unless the regulatory law at issue can be
fairly read to require the implementation of a regula-
tion by a specific date.

  On the substance of cost-benefit analysis, this
Essay recommends that the order be revised to take
account of the dynamic costs of regulations.  Just as
the effects of tax revisions should take account of the
resulting changes in taxpayer’s behavior, so should
the costs of regulations take account of changes in
interest groups’ behavior. If regulations make rent seek-
ing more attractive, as they frequently do, such in-
creased rent seeking decreases the productivity of
society and must be reflected in any cost-benefit analy-
sis.

I.  The Background of the Current Executive
Orders

  Elected on a platform of restoring the authority
of the states, President Ronald Reagan promulgated a
federalism executive order, Executive Order 12,612.5
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The order reasserts the doctrine of enumerated pow-
ers6  and mandates that executive branch agencies rec-
ognize the distinction between what is best regulated
nationally and what is best regulated locally.7   In addi-
tion, the federalism order permits federal agencies to
preempt state law only when a statute contains lan-
guage clearly showing that Congress intended to pre-
empt state law.8

  President Clinton’s final federalism order, Ex-
ecutive Order 13,132,9  does not differ substantially
from President Reagan’s.  It too reiterates the impor-
tance of federalism and although not setting forth a
test as to what constitutes a national or local problem,
Clinton’s federalism order directs agencies to “con-
sult with appropriate State and local officials to deter-
mine whether Federal objectives can be attained by
other means.”10  It also requires clear evidence of
Congress’s intention to preempt before permitting pre-
emption, although the standard is slightly less emphatic
than that in President Reagan’s order.11   Clinton’s fed-
eralism order added the additional requirement that
agencies provide, to the extent permitted by law, a
waiver process to allow states that are accomplishing
the same objectives with their own laws to be exempted
from those aspects of a federal regulatory  regime. 12

  President Reagan issued the regulatory review
order, Executive Order 12,291,13  shortly after he took
office. The order required the agencies whose heads
served at his pleasure to submit their major regulatory
proposals to the Office of Information and Regulatory
Affairs (OIRA), a unit of the Office of Management
and Budget (OMB), together with a “regulatory im-
pact analysis.”14  Only after OIRA signed off on their
orders were the agencies permitted to issue the regu-
lations; there were no time limits to the period OIRA
could demand for completion of its review.15   The
order also established cost-benefit analysis as the
overarching principle that would govern regulation,
insofar as that principle was consistent with the
agency’s statutory framework.16

  These orders continued in force during the
presidency of George Bush, President Reagan’s suc-
cessor. In 1994 President Clinton issued Executive
Order 12,866,17  which maintained the principal ob-
jectives and structures of the Reagan executive or-
ders while making some important changes. First,
President Clinton modified the cost-benefit provisions,
making it clear that government would take into ac-
count soft as well as hard costs and consider the “eq-
uity” and “distributive” consequences of regulation.18

In response to critics of the secrecy of the regulatory

review process, the new regulatory review order also
required very substantial disclosure.  In response to
criticisms of the undue delays that OIRA imposed,
Clinton’s order imposed strict limits on the time OIRA
could spend evaluating an agency’s regulations.19

II. Constitutional Restoration Through Presiden-
tial Review

A. Reviving Constitutional Federalism
The president is the political actor most likely to

revive the virtues of the Framers’ federalism. To be
sure, federal legislators are closer to their individual
states than the president. But they are interested in the
welfare of people in their individual states, not the
welfare of the nation as a whole. Indeed, unlike the
contribution that federalism makes to economic growth
through jurisdictional competition, the geographic na-
ture of representation at the federal level detracts from
economic growth. For instance, each legislator has an
incentive to bring back pork barrel legislation for his
state despite the economic losses this causes the na-
tion. In the case of spending, the representational na-
ture of federalism can cause a geographic tragedy of
the commons in which each representative has an in-
centive to overgraze the federal budget at the expense
of the nation’s economic prosperity. Exactly the same
incentives work to the disadvantage of the nation at
the regulatory level: each individual representative
wants to obtain a regulatory framework that benefits
his state even if it hurts the nation as a whole.

  In contrast to their interest in bringing back
pork, federal legislators do not have as strong an in-
terest in strengthening state autonomy. Protecting au-
tonomy has benefits that are much less visible to vot-
ers and thus do not advance the career prospects of
politicians. Additionally, more powerful states mean
more powerful state officials, and these officials rep-
resent an important source of competition for federal
legislators for reelection (or, in the case of members
of the House of Representatives, for both reelection
and promotion to the Senate). Moreover, even if indi-
vidual members of the legislature want to strengthen
state autonomy, they cannot achieve this goal as eas-
ily as they can succeed in bringing back pork. Pork
barrel legislation creates no free-rider problems among
legislators: all legislators are rewarded with pork for
their own districts if they support similar legislation
for others. State autonomy brings no such individual-
ized payoffs because the autonomy of all states is in-
creased by the action of an individual senator protect-
ing state autonomy. Given this free-rider problem, it
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will be difficult to mobilize the critical mass of legisla-
tive support needed to achieve a restoration of state
authority through federal legislation.

  The pathologies that flow from this system
have become so palpable that they set the stage for
new ways of reconstituting a federalism that preserves
liberty and generates wealth. Here the president is the
leading actor on the set. First, the electoral fortunes
of the president and his successor are more depen-
dent on economic growth than those of national legis-
lators. Moreover, unlike national legislators, the presi-
dent has no free-rider problems in enforcing a system
of competitive federalism. The president also should
be less reluctant than national legislators to cede power
to state officials because even more substantially em-
powered state officials are not going to overshadow
the president. Finally, the federalist structure of the
electoral college also gives the president an interest in
appeasing state officials, particularly state governors,
because governors and state party committees play an
important role in presidential elections.

  Of course, the president is not going to be a
perfect enforcer of federalism. He also has factions
that he wants to satisfy at the expense of long-term
growth. But he is likely to prove better at preserving
federalism because he has a strong countervailing in-
terest in continuing economic growth for the foresee-
able future. Moreover, the federalism executive order
(and the regulatory review order as well) can act as a
precommitment device. It thus enables the president
to make it more difficult for himself to heed the pleas
of these factions at the expense of this overriding in-
terest. More to the point, perhaps, the federalism ex-
ecutive order may redirect these factions to other
sources of rents or status that are unlikely to interfere
with competitive federalism.

  Although President Reagan issued the federal-
ism executive order, President Clinton continued the
order, thus showing that the movement toward presi-
dential enforcement of federalism may be beyond par-
tisan politics.  It is true that President Clinton’s first
version of the executive order was criticized particu-
larly by state officials as cutting back on the strong
federalism of the Reagan executive order. That order
was suspended and the final version was very similar
to Reagan’s executive order.  Although neither order
is explicit about restoring constitutional federalism per
se, both resurrect key concepts in distinguishing be-
tween what is best regulated locally and what is best
regulated nationally and directing agencies to focus
only on national problems.20

  Ideally, the federalism executive order should
allow the president and his advisers the flexibility to
make economically sound judgments about what is best
regulated locally and what is best regulated nationally,
taking into account both the advantages of jurisdic-
tional competition and the advantages of national har-
monization.  In short, the president is not limited by
formalism and could help implement a more effective
system of competitive federalism.

  Much of government regulation concerns mat-
ters that, although important, do not stir great political
passions. As to these matters, the presidential order
can be an effective counterweight to federal bureau-
cracies’ natural tendency to impose federal solutions.
Thus, even if the federalism executive order does not
restore federalism to its former glory, it may be the
most substantial revival possible in the current polity.

B. Reviving Tricameralism
The process of regulatory review can best be

understood as an attempt to compensate for the de-
cline of bicameralism and the presidential veto occa-
sioned by delegation. As discussed in connection with
the federalism executive order, the president is now
the logical candidate for reviving normative structures
that restrain special interests or factions.  The OIRA
review process envisioned in the regulatory review
order facilitates this restoration.

  1. Restoring Bicameralism Through OIRA. The re-
quirement that a regulation receive the approval of
OIRA as well as agency approval introduces, like the
addition of another legislative chamber to a previously
unicameral legislature, an additional barrier to restricting
citizens’ freedom. Furthermore, like an additional leg-
islative chamber elected from different jurisdictions,
OIRA impedes interest group legislation to some ex-
tent. Even assuming that the same interest groups were
as capable of influencing OIRA as administrative agen-
cies, the additional layer of review makes it harder for
these interest groups to gain rents through regulation
just as bicameralism makes it harder for interest groups
to gain rent through legislation.

  2. Restoring the Presidential Veto Through OIRA.
Another effect of the regulatory review process is to
compensate for the loss of the president’s veto power.
The review process reduces his transaction costs in
monitoring agencies and thus helps him keep agency
heads within the margin of autonomy that their inde-
pendent authority (even in the important but limited
sense that they often must be fired to stop their exer-
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cise of authority contrary to the president’s will) per-
mits. It thus strengthens the president’s autonomy and
makes his regulatory review power similar to his power
to veto bills.

  3. Advancing the Objectives of Tricameralism
Through Cost-Benefit Analysis. The final aspect of the
regulatory review order that attempts constitutional
restoration is the substantive requirement of cost-ben-
efit analysis. The original constitutional filters of bi-
cameralism and presentment offered the promise of
distinguishing public goods from special interest leg-
islation overall. The cost-benefit analysis accomplishes
much the same objective, at least if the baseline for
regulation is the absence of government intervention,
because cost-benefit analysis should authorize gov-
ernment intervention only if its net benefits are greater
than those provided by the market or nonmarket forms
of spontaneous order like the family. Such interven-
tion produces public goods—services that the market
or the family either cannot provide or cannot provide
as efficiently.

  Even if no single aspect of the president’s ex-
ecutive order on regulatory review compensates for
the loss of tricameralism occasioned by delegation,
both the procedural and substantive aspects of the regu-
latory review order move us back toward the Fram-
ers’ system designed to filter public good provisions
from special interest impositions.

III. Recommended Revisions of the Federalism
and Regulatory Review Executive Orders

A. Revising the Federalism Executive Order
The  analysis sketched above leads to the fol-

lowing recommendations for revising the federalism
executive order:

  1. Strengthening Competitive Federalism. The origi-
nal Constitution recognized that there were costs to
centralized regulation and circumscribed the
government’s regulatory powers. The federalism or-
der should be amended to strengthen competitive fed-
eralism. It should specifically allude to the original
design and suggest that federal regulation is warranted,
unless otherwise required by law, only when the pres-
ence of interstate externalities or spillovers suggests
that federal regulation is necessary.  Even when there
needs to be some federal involvement, the order should
direct OIRA to consider whether there remains a role
for state regulatory competition within an overall fed-
eral framework.

  2. Applying Federalism Principles to Agency Rec-
ommendations About Legislation. One important limi-
tation on the degree of constitutional restoration that
the federalism order affords is that its application is
limited to the executive branch. Congress can pass
statutes that do not comply with the federalism prin-
ciples that limit the role of the federal government to
solving social problems with substantial externalities.
One partial response to this difficulty is to direct agen-
cies to follow the principles of the federalism order in
their recommendations as to whether the president
should sign such legislation.

  3. Revising the Preemption Section of the Federal-
ism Order. Executive Order 13,132 imposes a Clear
Statement Rule on Agencies in Preemption Matters.
Section 4 of the order essentially directs the agency to
interpret a statute as requiring preemption only when
Congress expressly or clearly intends to preempt state
laws and to interpret it as permitting preemption only
when that delegation is clearly expressed or intended.21

The breadth of the clear statement rule should be
slightly narrowed to those areas in which preemption
would undercut jurisdictional competition, because
such a scope would better comport with a view of the
federalism order as constitutional restoration and be-
cause it would be easier to defend as a matter of law.

Recall that this Essay contends that the federal-
ism order is necessary to restore the jurisdictional com-
petition that has been eroded by Congress’s use of
plenary powers. Accordingly, at least when Congress
is not addressing some interjurisdictional spillover or
strengthening the conditions for interjurisdictional com-
petition (such as permitting free movement of people
and capital), there are policy reasons for the executive
to employ its administrative discretion against inter-
preting a statute to require preemption or to delegate
authority for preemption to the agency. It would fol-
low from this rationale that in those few instances
when Congress is addressing spillovers or protecting
the free flow of capital among the states, the presump-
tion against preemption should not apply because the
model of jurisdictional competition assigns these re-
sponsibilities to the federal government. As with other
issues in federalism, the executive has an advantage
over the judiciary in creating a pragmatic doctrine of
preemption that actually advances the general values
of efficient constitutional design.

4. Judicial Review of Executive Orders. An issue com-
mon to both the regulatory review and federalism ex-
ecutive orders is whether judicial review should be
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available to litigate compliance with the orders. Cur-
rently both orders flatly bar judicial review.22  But if
the orders are seen as a means of constitutional resto-
ration, it is not clear that judicial review should be
barred, at least for procedural matters.  Permitting ju-
dicial review will make it more likely that agencies
will scrupulously comply with the procedures set out
in these orders.

Strong countervailing considerations, however,
suggest that the substantive provisions of the orders,
such as cost-benefit analysis and the review of whether
sufficient spillovers exist to justify national regulation,
should not be subject to judicial review. These provi-
sions involve policy determinations and the weighing
of economic costs and benefits—areas in which the
executive has a comparative advantage over the judi-
ciary.

B. Revising the Regulatory Review Order
From this normative analysis emerge some rec-

ommendations to strengthen the regulatory review ex-
ecutive order as well:

1. Expanding the Scope. A revised regulatory review
order should reject the decision to restrict the full ap-
plication of the order to only major rules.23  Just as
bicameralism and presentment apply to all proposed
laws, so should the OIRA process apply to all regula-
tions.  The filtering process afforded by the regula-
tory review order should improve regulations overall,
not only the set of regulations with very substantial
regulatory costs. Moreover, without careful review, it
is difficult to know whether even a minor regulation
will create a dynamic that generates further regulation
in the future.

  2. Including Independent Agencies in the Regulatory
Review Order. The regulatory review order does not
include independent agencies—agencies whose heads
do not serve at the pleasure of the president—within
its full review process.24  Independent agencies’ exer-
cise of quasi-legislative authority undermines
tricameralism to an even greater extent than the exer-
cise of such discretion by nonindependent agencies
because such independence diminishes the president’s
formal authority to direct agency heads in the exer-
cise of their discretion and makes that authority even
less comparable to his veto power.  If presidential re-
view is seen as constitutional restoration, the case for
including independent agencies under all aspects of
the presidential regulatory review order is even stron-
ger than including nonindependent agencies.  The

Clinton regulatory review order already has moved in
this direction by applying the regulatory planning pro-
cess of OMB to independent agencies in a way that
allowed the vice president and other participants in
the interagency process to request further consider-
ation of rules that conflicted with the president’s pro-
gram. 25

  3. Deleting Time Limits. The decision in President
Clinton’s regulatory review order to put limits on the
time OIRA can review a prospective regulation is a
mistake.26   The regulatory review process should not
be terminated on an arbitrary date, because the advan-
tages of filtering will be decreased by the agencies’
ability to wait out the regulatory review process.  To
be sure, Congress can set a deadline for regulation
that the administration must respect. In that event,
however, Congress has managed to get a specific tim-
ing directive approved through bicameralism and pre-
sentment and the deadline will have survived the
tricameral procedure established by the Constitution.
Consequently, there is less need for a regulatory pro-
cess to substitute for the absence of tricameralism.

  4. Revising Cost-Benefit Analysis. The regulatory re-
view process should be more explicit about cost-ben-
efit analysis.  Compared to President Reagan’s order,
President Clinton’s regulatory review order is not quite
as clear that the cost-benefit analysis should be its
sole focus.27   To be effectively balanced even soft
costs should be given as accurate an approximation as
possible. An agency must make choices and must tote
up benefits and costs as best it can, and a single scale
would facilitate this process.

  A revised order also should make clear that regu-
lation should consider the costs that regulations them-
selves bring about. Cost-benefit analysis should em-
ploy a dynamic scoring of costs that takes account of
the more substantial opportunities for rent seeking that
result from centralized regulation. These public choice
problems should be highlighted by the new regulatory
review order because they represent some of the costs
that the high hurdles of tricameralism in the original
Constitution avoided.

  5. Revising Disclosure Requirements. The revised
order should retain the requirements (initiated in Presi-
dent Clinton’s regulatory review order) that OIRA dis-
close contacts from parties outside the administration
about the regulation.28  This disclosure rule helps re-
strain special interests, thus making the order a more
effective substitute for other constitutional structures
that have been dissolved.
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  In contrast, the requirements for internal ex-
ecutive branch disclosure introduced by the Clinton
order should be deleted.29  These requirements do not
constrain special interests by bringing their activity to
the light of day.  In attempting to avoid this danger,
OIRA may pull its punches and reduce the searching
nature of its analysis of agency regulations.

Conclusion

  I do not claim that even revised executive or-
ders can wholly compensate for the decline of the origi-
nal Constitution.  These executive orders address only
the regulatory side of the modern administrative state
and do not seek to dissolve the welfare state that also
has transformed the polity that the Framers bequeathed
to us.  The federalism and regulatory review execu-
tive orders, even revised according to these sugges-
tions, will not and should not end the debate about the
proper scope of government regulation.

Unlike some other commentators, I do not see
the presidential review process simply as a techno-
cratic one designed to create better coordination within
the executive branch30  or to advance the undoubted
virtue of government accountability.31  Instead, the
federalism and regulatory review orders replace New
Deal norms concerning the appropriate government
structure with norms that are closer to those of the
Framers and that more effectively restrain the special
interests that seek to live off the modern administra-
tive state.

  There are broader lessons from this analysis of
the regulatory review and federalism executive orders.
If these orders essentially compensate for the decline
of certain aspects of the original Constitution, it shows
that our constitutional norms can reassert themselves
other than through the judicial or amendment process.
Moreover, the analysis offered here also suggests that
there are routes to the restoration of legal norms that
do not simply revive the original Constitution. If we
are to restore the Framers’ principles of government
in a world that they could not have imagined and in
which their governmental framework has been dis-
torted substantially, it may not be possible or effective
to revive the exact replica of the Framers’ design. New
ways must be sought to reconstitute a limited inter-
locking structure of state and federal government that
efficiently produces necessary public goods. The fed-
eralism and regulatory review executive orders can be
an important part of this process of reconstituting the
polity and reclaiming the system of government from

the special interests that have been empowered by con-
stitutional decline in the twentieth century.

*John O. McGinnis is the Class of 1940 Research Pro-
fessor at Northwestern University Law School.  A
longer discussion of this subject may be found in John
O. McGinnis, Presidential Review as Constitutional
Restoration, 51 DUKE L.J. 901 (2001).
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CIVIL RIGHTS

THE CONSERVATIVE CASE AGAINST THE FEDERAL MARRIAGE AMENDMENT

BY ANNTIM J. VULCHEV AND JOHN YOO*

Introduction
Can you blame conservatives for proposing the

Federal Marriage Amendment  (FMA)1 ?  Having been
deprived of their voice on social issues by the Su-
preme Court on several occasions, conservatives now
fear that continued judicial activism will soon also fore-
close democratic decision making on marriage policy.
No one should be surprised that opponents of same-
sex marriage have taken a big step toward ensuring
that laws about marriage are made in legislatures and
not in courtrooms.  However, the same principles that
reject the judicial imposition of uniform social policies
should also lead to a rejection of the FMA.  By nation-
alizing marriage policy, the FMA undermines the ben-
efits of federalism, such as decisionmaking by local
governments closer to the people and competition
among jurisdictions offering a diversity of policies.

This essay focuses on the right of states to with-
hold recognition of out-of-state same-sex marriages,
and whether the FMA is necessary to achieve that end.
Part I of this article describes current constitutional
doctrine regarding the interstate recognition of same-
sex marriages.  Part II lays out the conservative case
against the FMA, based on such antecedents as Prohi-
bition and the nationalization of abortion policy.  Part
III proposes a better approach.  If an amendment is
necessary, its purpose should be to restore the status
quo ante that existed before judges upended the social
order in Massachusetts.2  An amendment in keeping
with our federal system would be one that preserved
the definition of marriage to each state to decide for
itself, just as our constitutional system permitted for
the first two centuries of its existence.

Part I   Current Law and the Definition of Mar-
riage

 The possibility that one state’s recognition of
same-sex marriages can redefine the definition of mar-
riage for other states depends on how courts would
answer several questions.  Specifically, would the
Privileges and Immunities Clause of Article IV3  or the
Privileges or Immunities Clause of the Fourteenth
Amendment4  force states to recognize out-of-state
same-sex marriages? Would the Full Faith and Credit
Clause5  require the same result? Lastly, what effect,
if any, would the federal Defense of Marriage Act
(DoMA)6  have?

The answers to these questions will also inevita-
bly be shaped by the U.S. Supreme Court’s decision
in Lawrence v. Texas.7  An in depth analysis of Lawrence
and the preceding case, Romer v. Evans,8  is outside
the scope of this paper.  Nonetheless, it seems clear
from these decisions that the Court is likely to con-
sider laws that regulate homosexuality as the product
of “animus”9  that further “no legitimate state inter-
est.”10   In neither Lawrence nor Romer did the Court
accept the state’s reasons as sufficient to overcome
even rational basis review.  It is also unclear from the
decisions what legitimate state interest would justify
the differential regulation of homosexuals, and what
type of record the state would need to assemble to
show that its interest is not the mere product of ani-
mus.

A state can obviously permit same-sex marriage
through its own mechanisms of government, as hap-
pened in Massachusetts.  However, this does not rise
to the level of a national question.  The people of Mas-
sachusetts through their legislature have the opportu-
nity to overrule their high court and amend their con-
stitution, and the more important concern is not whether
same-sex marriages are performed anywhere, but
whether they can be forced upon unwilling states from
without.

Returning to the question of the interstate ef-
fects of one state’s recognition of same-sex marriage,
it is clear that the Privileges and Immunities Clauses
of the Constitution would not require interstate recog-
nition of same-sex marriages.  Yet, the opposite argu-
ment has been made,11  and so for that reason the
Clauses should be examined briefly.

First, Article IV’s Privileges and Immunities
Clause is not implicated when a state that prohibits
same-sex marriages within its own borders also re-
fuses to recognize the validity of an out-of-state same-
sex marriage.  The out-of-state visitors are not denied
anything that in-state residents already enjoy.  Accord-
ing to Professor Tribe, there has “been little debate,”
12  about the approach exemplified by the Supreme
Court’s pronouncement in Toomer v. Witsell13 that the
Privileges and Immunities Clause “was designed to
insure [sic] to a citizen of State A who ventures into
State B the same privileges which the citizens of State
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B enjoy.”14  Art. IV, § 2 protects the rights of out-of-
state visitors, but only if those rights are “fundamen-
tal”15 and already enjoyed by citizens of the state.

Similarly, the Fourteenth Amendment’s Privileges
or Immunities Clause,16  embraced by the Supreme
Court after 130 years of neglect,17  also does not pro-
vide a basis for requiring interstate recognition of
same-sex marriages.  In Saenz v. Roe,18  the Court held
that because the right to travel is fundamental, the
Privileges or Immunities Clause also guaranteed that a
state’s new residents will be treated the same as more
established residents.19   The Saenz Court was not con-
cerned merely with a deterrence to travel, but rather
“a citizen’s right to be treated equally in her new State
of residence.”20   But the equality in question was in
regards to benefits that existed entirely within a state’s
borders.  If the Privileges or Immunities Clause re-
quires a state that does not allow same-sex marriages
to recognize the same-sex marriage of transplants
from, say, Massachusetts, it would mean that the
Clause has created a certain minimum floor of rights
in the family law area.  But the Clause has not yet been
read to do that. It protects the rights of citizens qua
national citizens, and so far that has not been read to
extend to family law issues.

An analysis of the Full Faith and Credit Clause
vis-à-vis interstate recognition of same-sex marriages
is more complicated.   The Supreme Court has held
that the Clause “does not require a State to apply an-
other State’s law in violation of its own legitimate pub-
lic policy.”21   In the context of marriage, Professor
Lea Brilmayer has argued that the Clause has never
“been read to require one state to recognize another
state’s marriages,”22  and further, that the Clause and
its attending judicial interpretation adequately safeguard
a state’s liberty to not recognize same-sex marriages.23

Notwithstanding Professor Brilmayer’s argument, a
state court has relied on the Full Faith and Credit Clause
to recognize certain marital rights for a same-sex
couple in New York based on their Vermont civil
union. 24

Professor Brilmayer’s analysis, however, also
does not adequately deal with Lawrence and Romer.
States generally recognize marriages granted in other
states, subject to a few narrow exceptions.  Suppose
a state continues to recognize out-of-state marriages,
except for those between members of the same sex.
This would trigger review under Romer and Lawrence
to determine whether the state prohibition is anything
more than the product of animus.   The “public policy
exemption,” after all, is not absolute,25  and must sur-

vive the requirements of other parts of the Constitu-
tion.  If, for example, a state recognized all out-of-
state marriages except for those between members of
different races, there seems to be little doubt that such
a law would undergo – and fail – strict scrutiny under
the Equal Protection Clause.

After Romer and Lawrence, it is likely that states
may be forced to accept the legality of out-of-state
same-sex marriages due to the Full Faith and Credit
Clause.  States could not take advantage of the public
policy exemption to the Clause because a law discrimi-
nating against out-of-state same-sex marriages would
not survive rational basis review as applied in the two
decisions.  It is difficult to see how a Court interested
in being consistent could find that Texas’ criminal pro-
hibition of sodomy did not further a legitimate state
interest, but that a bar on out-of-state gay marriage
did.  Nor is it clear whether states could satisfy any
minimal standard of evidence to show that such a pro-
hibition was not the product of animus.

Anticipating the possibility that Full Faith and
Credit would require interstate recognition of same-
sex marriages, Congress passed DoMA. The first part
of the act limits federal benefits of marriage to oppo-
site sex couples.26   More importantly, the second part,
pursuant to Congress’s powers under Art. IV, § 1 to
enact laws regarding “the manner in which [the] acts,
records and proceedings [of other states] shall be
proved and the effect thereof,”27  confirms state power
to refuse recognition of out-of-state same-sex mar-
riages.28   The law has been criticized as an inappro-
priate use of the Full Faith and Credit Clause,29  but
there is no obvious reason to believe it would be struck
down on these grounds.

DoMA’s viability, however, is entirely dependent
on how, once again, the reasoning of Romer and
Lawrence is applied.  Congress has used its power to
regulate the recognition of out-of-state acts, records
and proceedings to select one type of state action –
the granting of marriages to same-sex couples – for
prohibition.  It seems this would be subject to Romer
and Lawrence type scrutiny, assuming that the Court
reads the Due Process Clause of the Fifth Amendment
as it has read the Fourteenth Amendment’s Due Pro-
cess Clause.30   To use the race example again, imag-
ine if Congress had passed a law allowing states to
refuse to recognize interracial marriages.  It seems
clear that such a law would be subject to equal pro-
tection-style analysis under the Fifth Amendment, and
that it would fail constitutional scrutiny.  To be sure,
Lawrence and Romer call for a lower level of scrutiny
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– rational basis review – than the strict scrutiny ap-
plied in racial discrimination cases.  Nonetheless, it is
again difficult to see the justification that Congress
could provide for DoMA that would surpass that pro-
vided by Texas in Lawrence.  It is probable that DoMA
would be struck down as a violation of the Fifth Amend-
ment Due Process Clause.

Part II  The Conservative Case against the FMA.
While this article is about the wisdom of the FMA

and not about the wisdom of same-sex marriage, each
inquiry informs the other.  More specifically: a) the
starting observation that the nation’s significant oppo-
sition to same-sex marriage rights31  is a manifestation
of what is best termed “philosophical conservatism,”
leads to b) the conclusion that the very principles which
animate opposition to same-sex marriage should also
lead to strong doubts about the FMA.32   Describing
the tradition of Edmund Burke, the influential histo-
rian J.G.A. Pocock identified “philosophical conser-
vatism” as “the claim that human beings acting in poli-
tics always start from within a historically determined
context, and that it is morally as well as practically
important to remember that they are not absolutely
free to wipe away this context and reconstruct human
society as they wish.”33   This is the essence of prin-
cipled disapproval of the rush towards same-sex-mar-
riage, and it is this historical sensibility that should
give marriage traditionalists pause in their current at-
tempts to amend the Constitution.

Consider the history of constitutional amendments
in general.  The Framers designed the founding docu-
ment to be difficult to amend, likely to be done only in
response to strict necessity. Article V requires that two-
thirds of the House and Senate propose the text, which
must then receive the approval of three-quarters of
the state legislatures. (Another process, never used,
allows for two-thirds of the state legislatures to call a
constitutional convention). As James Madison ex-
plained in the Federalist No. 43, this process allows
for the correction of errors in the Constitution with-
out allowing it to become as flexible as an ordinary
piece of legislation. “It guards equally against that ex-
treme facility, which would render the Constitution
too mutable; and that extreme difficulty, which might
perpetuate its discovered faults.”34  In addition, wrote
Madison, the amendment process worked a valuable
role in maintaining the balance of powers between the
federal and state governments. It “equally enables the
general and the State governments to originate the
amendment of errors, as they may be pointed out by
the experience on one side, or on the other.”35

It should not be surprising that this hurdle has
led to relatively few amendments. Since 1791, when
the Bill of Rights added the first 10 amendments to the
Constitution, the nation has approved only 17 more
over the course of the following 213 years. Many of
these changes have focused on modernizing the work-
ings of our democracy, such as expanding the elec-
torate to include African-Americans, women and 18-
year-olds, providing for the direct election of sena-
tors, limiting presidents to two terms, and specifying
the order of presidential selection and succession. Al-
most all of the amendments have the purpose of either
organizing or limiting the powers of the federal or state
governments, such as the Equal Protection and Due
Process Clauses requirement of equal and fair treat-
ment by the government. The most notable effort to
regulate purely private conduct—the 18th Amendment’s
establishment of Prohibition—failed miserably and led
to the rise of organized crime.

Our Republic is a consequence of the Founders
pursuit of liberty.  According to Tocqueville, the dis-
tinguishing characteristics of the original republic were
“decentralized order” (federalism) and “mediating in-
stitutions,”36  and the latter were reinforced by the
former.37   Thus, in turn, federalism was the great guar-
antor of liberty. 38   The hard choice that opponents of
same sex marriage have to face is that “federalism’s
survival… may depend on the willingness of citizens
to defend the autonomy of their states even when con-
fronted by national policies that would otherwise be
attractive.”39

Here the analogy with Prohibition is instructive.
Much like the current movement behind the FMA, in
large part a response to decades of imposition by fed-
eral judges on a multitude of social issues, the “drys”
behind Prohibition were in significant measure moti-
vated to pursue their goals nationally after the Supreme
Court on occasion stymied their ability to regulate al-
cohol at the state level.40   Liquor merchants defeated
state regulations by relying upon the Commerce
Clause.41   Prohibitionists eventually prevailed in 1913
with the passage of the Webb-Kenyon Act,42  which
prohibited the importation of liquor into any state with
laws against its use.  In 1917, the Supreme Court up-
held the act in Clark Distilling Co. v. Western Mary-
land Railway.43   But not satisfied by their victory with
the Webb-Kenyon Act, prohibitionists succeeded with
their demand that social policy be woven into the Con-
stitution itself.
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The irony was that a movement shaped by frus-
tration with nationally imposed limits on state policy
ended up greatly enhancing the power of the federal
government.  In addition to burgeoning federal agen-
cies, the Supreme Court, for example, upheld broad
powers for Congress under the Eighteenth
Amendment’s enabling clause, a consequence that
would outlive Prohibition by influencing future con-
stitutional litigation.44   Enforcement of Prohibition was
uneven and brutal,45  but also ineffectual.46

A blanket prohibition on same sex marriages
would similarly lead to a multitude of unforeseen cir-
cumstances.  Many Americans passionately believe in
gay marriage, and their numbers over the long run
might increase.  One salient question is: what will be
the outlet of those citizens’ passion on the subject?
How will the nation cope with inevitable civil disobe-
dience? Surely we shouldn’t lightly approve of the vio-
lation of the Constitution.  But then, it is worth asking
whether a constitutional ban on gay marriage will pro-
mote the goals its advocates seek, rather than produc-
ing disregard for the law.

The example of Roe v. Wade47  also sheds light
on the harms of nationalization.  There is a vast dif-
ference in legitimacy between a binding decision on a
contentious social issue by a handful of justices, and a
majoritarian preference sealed by a two-thirds major-
ity in both chambers of Congress and approved by the
legislatures of three-fourths of the states.  However,
many of the effects of the FMA would be the same as
those begotten by Roe.  Justice Scalia’s dissent in
Planned Parenthood v. Casey could be read as an elo-
quent warning about the dangers of injuring federal-
ism by nationalizing any social policy:

Not only did Roe not …resolve the deeply
divisive issue of abortion; it did more than
anything else to nourish it, by elevating it
to the national level where it is infinitely
more difficult to resolve. National politics
were not plagued by abortion protests, na-
tional abortion lobbying, or abortion
marches on Congress before Roe v. Wade
was decided. Profound disagreement ex-
isted among our citizens over the issue —
as it does over other issues, such as the
death penalty — but that disagreement was
being worked out at the state level. As with
many other issues, the division of sentiment
within each State was not as closely bal-
anced as it was among the population of
the Nation as a whole, meaning not only

that more people would be satisfied with
the results of state-by-state resolution, but
also that those results would be more stable.
Pre-Roe, moreover, political compromise
was possible.48

The mere effort to nationalize marriage could pro-
duce the same long-term negative effects, in which
candidates of both parties must make pledges on gay
marriage and the issue dominates our appointments to
the federal courts.  Allowing gay marriage to be de-
cided state-by-state could avoid the political divisive-
ness produced by Roe v. Wade and, in fact, lead to a
more enduring settlement of the issue.

Part III   An Amendment that Protects a Demo-
cratic Consensus on Marriage and Preserves
Federalism

If courts applied the reasoning of Lawrence and
Romer to strike down DoMA and state DoMAs, the
solution would be a constitutional amendment that
would merely restore power to the states.  Such an
amendment might be similar to the second part of
DoMA,49  its purpose being to ensure each state’s right
to not recognize out-of-state same-sex marriages.  It
would thus preserve the benefits of federalism by al-
lowing states to compete for residents and businesses
by offering different mixes of economic and social
policies. As in a market, citizens can satisfy their pref-
erences by deciding to live in states that provide the
tax, education, welfare or family policies with which
they agree. Some states, such as Massachusetts, might
choose to permit gay marriage, while others such as
California might choose to define marriage as between
a man and woman, and Americans could choose to
live in either state depending on what policy they sup-
port.

A pro-federalism amendment also makes sense
as a matter of public policy. Advocates on both sides
of this emotional debate are floating a variety of argu-
ments about the effects of gay marriage. Supporters
claim that it leads to the stability of relationships and
extends the positive benefits of marriage to homosexual
couples. Opponents argue that it undermines the insti-
tution of marriage and could lead to higher divorce
and lower marriage rates.

All sides should admit that the sample size for
making these judgments is far too small—there sim-
ply are not enough jurisdictions that have permitted
gay marriage. Allowing each of the fifty states to
choose a different policy on gay marriage would pro-
vide that diversity of experience that would allow us
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to see whether gay marriage indeed causes negative
effects on society or the opposite.

This would truly take advantage of Justice
Brandeis’ famous description of the states as “labora-
tories of democracy.”50  As he observed, “It is one of
the happy incidents of the federal system that a single
courageous state may, if its citizens choose, serve as
a laboratory; and try novel social and economic ex-
periments without risk to the rest of the country.”51

Conclusion
The Federal Marriage Amendment in the 108th

Congress is dead,52  and some of its supporters
couldn’t be happier.53   In politics, tactical defeats are
the constituency-motivating precursors of strategic
victories, and traditionalists who oppose gay marriage
may in fact be heading toward a future victory with
the FMA (or at least collateral victories).54   But nei-
ther the fight nor the prize is worth it.  A better ap-
proach should seek to enhance federalism.  Conserva-
tives who have criticized the Supreme Court’s nation-
alization of abortion in Roe v. Wade should support a
more modest amendment that would prevent one state,
such as Massachusetts, from deciding the policy on
same-sex marriage for all other states.

*Anntim J. Vulchev is a graduate of the University of
California at Berkeley School of Law (Boalt Hall).  John
Yoo is a Professor of Law, University of California at
Berkeley School of Law (Boalt Hall), and a visiting
scholar at the American Enterprise Institute.
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SUPREME COURT PREVIEW: DISPARATE IMPACT CLAIMS UNDER THE ADEA

BY MICHAEL A. CARVIN AND LOUIS K. FISHER*

Later this year the Supreme Court will hear ar-
guments in Smith v. City of Jackson,1  which presents
the question whether so-called “disparate impact”
claims are available under the Age Discrimination in
Employment Act of 1967.2   Under “disparate impact”
theory, an action is unlawful if it has disproportionate
adverse effects on members of a protected class and
lacks sufficient justification, even if the action is not
taken with a purpose to discriminate on the basis of
the protected characteristic.  The Court’s decision,
which should hold that ADEA disparate impact claims
are not cognizable, will be extremely important to public
and private employers.

The Supreme Court has allowed disparate im-
pact claims under Title VII of the Civil Rights Act of
1964,3  but it has held that several other civil rights
statutes (including Title VI of the same Act) as well as
the Fourteenth and Fifteenth Amendments authorize
only “disparate treatment” claims – i.e., claims of in-
tentional discrimination.4   Until 1993, the courts of
appeals reflexively assumed that disparate impact
claims allowed under Title VII were also permissible
under the ADEA.5   In Hazen Paper Co. v. Biggins,6

however, the unanimous opinion of the Court empha-
sized that “we have never decided whether a disparate
impact theory of liability is available under the ADEA,”7

and a concurring opinion for three Justices stated that
“there are substantial arguments that it is improper to
carry over disparate impact analysis from Title VII to
the ADEA.”8   Since Hazen Paper, five courts of ap-
peals have held that ADEA disparate impact claims are
not available,9  and three courts of appeals have ad-
hered to their pre-Hazen Paper holdings that such
claims are allowed.10

City of Jackson is the second case in which the
Supreme Court granted certiorari on this issue.  In
2002, the Court heard arguments in Adams v. Florida
Power Corp., but then dismissed the case on the
ground that certiorari  had been improvidently
granted.11   During the hearing, some Justices ex-
pressed concern about the fact that the plaintiffs chal-
lenged the employer’s reduction-in-force itself, with-
out identifying any specific selection practices through
which the RIF fell more heavily on older employees.12

In City of Jackson, a group of police officers are chal-
lenging a pay plan that raised the salaries of all offic-
ers but, according to the plaintiffs, generally gave
higher increases to officers under age forty.13   Al-

though this claim does not suffer from the same type
of flaw as the claim in the Florida Power case, its
validity would be dubious even if disparate impact
claims were generally cognizable.  Even under Title
VII, the Court has held that disparate impact doctrine
is not applicable to a discriminatory compensation
claim.14   In addition, the plaintiffs focus on salary in-
creases rather than on the salaries themselves, and the
City’s experts reported – without contradiction – that
older officers statistically were paid more overall than
younger officers, even after the allegedly discrimina-
tory pay increases.  As discussed below, moreover,
the facts of the City of Jackson case highlight the par-
ticular problems with applying disparate impact theory
in the age context.

As argued by the City in its brief to the Supreme
Court, the text and legislative history of the ADEA,
bolstered by pragmatic considerations, convincingly
demonstrate that disparate impact claims are not avail-
able under the statute.  The ADEA’s prohibitory sec-
tions make it unlawful for an employer to take certain
actions “because of [an] individual’s age.”15   This lan-
guage is a conventional reference to discriminatory
intent.  Indeed, the classic description of the differ-
ence between disparate treatment and disparate im-
pact is that, under the former, “the decisionmaker . . .
selected or reaffirmed a particular course of action at
least in part ‘because of,’ not merely ‘in spite of,’ its
adverse effects upon an identifiable group.”16   The
City of Jackson plaintiffs argue that the “because of”
language merely establishes a causation requirement
and that, for example, an older worker who fails a
physical strength test does so “because of” age.  On
the contrary, even if physical strength is negatively
correlated with age, the two factors are analytically
distinct, making it incorrect to say that an action taken
because of physical weakness is an action taken be-
cause of age.  The effort to equate decreased physical
strength with old age is precisely the sort of general-
ized stereotype that the ADEA was designed to pro-
hibit.

Other ADEA provisions confirm that the prohibi-
tory section covers only disparate treatment.  In par-
ticular, the ADEA affirmatively provides that an action
is lawful where “based on reasonable factors other
than age.”17   This “RFOA” provision further demon-
strates that the legality of an employment practice de-
pends on the employer’s motives, which would be ir-
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relevant to a disparate impact prohibition.  According
to the City of Jackson plaintiffs, the RFOA provision
would be unnecessary if the ADEA otherwise applied
only to intentional discrimination.  No court of ap-
peals, however, has concluded that the RFOA provi-
sion supports disparate impact liability.  To the con-
trary, the courts of appeals uniformly have applied the
RFOA provision to disparate treatment claims.  Under
these decisions, the provision confirms that an action
is lawful where the employer’s explanation is not a
“pretext” for intentional discrimination,18  and also that
an action is lawful in a “mixed-motive” case where
age was a factor but the same decision would have
been made based solely on other factors.19   Nor is
there merit to the contention that the word “reason-
able” signals a prohibition of decisions based on un-
reasonable factors other than age.  The term “reason-
able” in the RFOA provision is best understood simply
to restate the traditional requirement of antidiscrimi-
nation law that there be a rational basis for a purport-
edly nondiscriminatory action.  Thus, it is sometimes
said in disparate treatment cases that a prima facie
showing by the plaintiff establishes liability unless there
was a “reasonable” or “valid” or “legitimate” basis for
the employer’s action.20   These modifiers add nothing
beyond the basic requirement of nondiscriminatory
intent.

Still other ADEA provisions, together with the
statute’s legislative history, confirm that the statute
was not intended to address adverse effects on older
workers by prohibiting age-neutral practices.  The re-
port of the Secretary of Labor (who was charged by
Congress with making a report and recommendations
on age discrimination) and the ADEA’s statement of
findings and purposes reflect that the statute prohibits
only “arbitrary age discrimination.”21   In turn, the re-
port clearly defines “arbitrary age discrimination” as
the type of discrimination that occurs through “em-
ployer policies of not hiring people over a certain age,
without consideration of a particular applicant’s indi-
vidual qualifications.”22   The City of Jackson plain-
tiffs erroneously focus on the Secretary’s and
Congress’s recognition that, due to the “force of cer-
tain circumstances,” many practices inevitably will “af-
fect older workers more strongly, as a group, than
they do younger workers.”23   The report and the stat-
ute show that these adverse effects were to be ad-
dressed not through prohibitions but through a broad
range of non-coercive measures, which are in fact
found in Section 3 of the ADEA.24   Furthermore, the
legislative history – like Sherlock Holmes’ “dog that
didn’t bark” – contains neither any mention of dispar-
ate impact liability nor any discussion of the many

subsidiary issues that would have arisen if such liabil-
ity had been contemplated.25

Although the text and legislative history are
wholly dispositive, there are also important pragmatic
reasons for not recognizing ADEA disparate impact
claims.  The difficulties of resolving the complex and/
or amorphous questions inherent in disparate impact
theory – e.g., whether the disparity is substantial,
whether the selection practice is justifiable, and
whether an effective alternative exists – would be
greatly exacerbated in the context of the ADEA, which
provides a right to a jury trial on all issues of fact.26

In addition, because age (unlike other protected char-
acteristics such as race or sex) is a continuum, there
is no non-arbitrary way to divide people into two age
groups for the purpose of assessing disparate impact.
Most importantly, for reasons that are neither avoid-
able nor lamentable, older workers are different from
younger workers in myriad ways.  As a result, it is to
be expected that many sound and efficacious work,
selection, and compensation practices will have a dis-
proportionate impact on older workers.  In fact, some
neutral practices adversely affect older workers be-
cause those workers started off in a better position
than their younger counterparts.  This is illustrated by
the facts of the City of Jackson case:  The City has
asserted, and the plaintiffs have not disputed, that
younger officers generally received higher raises be-
cause they are employed in the lowest paid ranks,
where the new minimum salaries resulted in greater
increases over prior pay.  Because an adverse effect
on older workers is neither unusual nor suspect, it is
inappropriate to second-guess every employment prac-
tice correlated with age, as would occur under a dis-
parate impact regime.

In an attempt to deflect these points, the plain-
tiffs in City of Jackson are taking a different tack.
They contend that, even if the best reading of the ADEA
does not authorize disparate impact claims, those claims
should be allowed because (1) disparate impact claims
are available under Title VII, which has language similar
to the ADEA, and (2) the Equal Employment Opportu-
nity Commission allegedly has a longstanding regula-
tion authorizing ADEA disparate impact claims.  Nei-
ther of these arguments withstands scrutiny.

Any reliance on the Supreme Court’s decision in
Griggs, which interpreted Title VII to authorize dis-
parate impact claims, is mistaken because “Griggs
perverted both the language and the legislative history
of the act.”27   Regardless of whether an erroneous
holding would be followed under the doctrine of stare
decisis, it should under no circumstances be trans-
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planted into a different statute.  Speaking realistically,
however, it is questionable whether even one or two
Justices would reach out to repudiate the reasoning of
Griggs.  And even if Griggs was decided correctly,
there would be no basis to carry its interpretation of
Title VII over to the ADEA.  Griggs was not decided
until four years after the enactment of the ADEA, so
Congress cannot be deemed to have known of, much
less accepted, Griggs’ holding.  Furthermore, the pro-
hibitory provisions of the two statutes, though simi-
lar, are materially different.  The common understand-
ing of discrimination “because of . . . age” is nar-
rower than the common understanding of discrimina-
tion “because of . . . race [or] sex”; for example, the
Supreme Court held just last Term that Title VII pro-
hibits discrimination against employees of any race or
sex, whereas the ADEA prohibits only discrimination
against older employees.28   Most importantly, the Court
repeatedly has held that an interpretation of one stat-
ute based on purpose rather than text cannot be trans-
ported to another statute with similar text but a differ-
ent purpose.29 Griggs unquestionably rests not on the
text of Title VII but on its perceived “purpose” of
counteracting deep-seated animus and the lingering
effects of past discrimination.30   Because neither of
these factors affects employment opportunities for
older people, however, no such purpose underlies the
ADEA.

The City of Jackson plaintiffs’ argument for def-
erence to the EEOC fails for a much simpler reason:
The agency has not in fact adopted a regulation pro-
viding that practices with disparate impact are prohib-
ited by the ADEA.  The plaintiffs point to a regulation
that purports to flesh out the ADEA’s description of
lawful practices,31  but, at most, this regulation merely
assumes that the statute’s prohibitory section encom-
passes disparate impact.  Such assumptions, even if
agency lawyers later seek to justify them, do not rep-
resent the type of considered agency action that is
arguably entitled to deference.32   Moreover, the
EEOC’s assumption conflicts with the original inter-
pretations of the Department of Labor,33  and it ap-
pears to be based on nothing more than an erroneous
belief that Griggs applies with as much force to the
ADEA as to Title VII.34   In all events, the EEOC’s
position on disparate impact is contrary to the ADEA’s
plain meaning, discussed above.  Notably, no court of
appeals has relied on that position, and the Solicitor
General has not appeared in the City of Jackson case
to defend it.

In conclusion, the Supreme Court’s decision in
Smith v. City of Jackson will be one of the most sig-

nificant of October Term 2004.  The Court should
read the ADEA to prohibit only disparate treatment,
and it should allow neither Griggs nor the view of the
EEOC to unsettle that interpretation.

*  Michael Carvin is a partner, and Louis Fisher is an
associate, at Jones Day in Washington, D.C.  Jones
Day represents the respondents in Smith v. City of
Jackson, and the authors participated in the drafting
of the respondents’ brief.  The views expressed herein
are solely those of the authors.
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AFFIRMATIVE ACTION FOR IMMIGRANTS?  BY EDWARD BLUM AND ROGER CLEGG*

President Bush has proposed that there be a new
“temporary worker program to match foreign work-
ers with willing U.S. employers when no Americans
can be found to fill the jobs” (we quote from the White
House website).  Senator Kerry attacked this plan as
“exploitative.”  Conservatives can find things to like
and things not to like in this proposal; the Wall Street
Journal’s editorial page recently discussed how simple
immigrant-bashing may not be as politically popular
as some Republicans think.

But there ought to be one thing all conservatives—
and, perhaps, many liberals as well—can agree on:
Affirmative action should not be a part of this pro-
gram, meaning that no temporary worker—nor, in-
deed, any recent immigrant—ought to be given a pref-
erence on the basis of his or her skin color or country
of national origin.

That ought to be an uncontroversial proviso for
anyone, not just conservatives.  Someone who has
just entered the country can hardly claim a right to
favored treatment to make up for past discrimination
against him by American employers or the govern-
ment. Yet, amazingly, many recent immigrants are ben-
efiting from our bizarre system of racial and ethnic
preferences.

What’s more, the premise of the President’s pro-
posal, as quoted above, is that these temporary work-
ers aren’t supposed to be in competition with workers
already here anyhow, so denying them a preference
shouldn’t affect their opportunities. 

This last point might be turned around, and some
might argue that it makes the antipreference proviso
unnecessary.  But this is not so clear.   

For starters, the temporary worker might decide
to do some moonlighting as a contractor, where fre-
quently bidding preferences are awarded on the basis
of ethnicity.  Or he might take a second job in which
he is competing with American workers.  Or he might
become eligible for a promotion after being here awhile,
and the new job may be one that American workers
want, too.  Or he—or his children or spouse—might
decide to enroll at a university, where ethnic prefer-
ences are also frequently awarded.

The profusion of such preferences is no far-

fetched fear.  The bean-counters for employers and
universities use racial and ethnic preferences all the
time, and make no effort to distinguish between new
arrivals and not-so-new arrivals in this nation of im-
migrants.  If anything, indeed, universities are prob-
ably more likely to lower admission standards for the
former than the latter.  Student applicants with Cuban
ancestry, for instance, were treated as whites by the
University of Michigan law school in the case recently
before the Supreme Court, while those of Mexican
ancestry were treated as blacks. 

The use of contracting set-asides is troubling
here, too.  Data are hard to come by, but there is abun-
dant anecdotal evidence that a very high percentage
of the companies that cash in on their “minority” sta-
tus—in, for example, the automobile parts industry—
are owned by recent immigrants.

No legal or illegal immigrant, including any of
the newly proposed “temporary workers,” their fami-
lies, and their children, should be eligible for any form
of racial or ethnic preference, a.k.a. affirmative ac-
tion.  Unless this ban is a part of the proposal that the
President submits to Congress, if and when it passes
millions more people will qualify for preferences in
education, contracting, and employment simply be-
cause of their national origin.

It is not too much to expect any new immigrant
to our country to compete for jobs, schooling, and
contracts on his own qualifications and efforts, rather
than his skin color or ethnic heritage. Any immigra-
tion bill considered by Congress should include this
proviso.

All this helps illuminate another critical omission
in the President’s proposal to date, a part of a more
general failure in our current immigration and natural-
ization policy, namely the woeful neglect of attention
given to assimilating the immigrants once they arrive.
Reasonable conservatives can differ about appropri-
ate immigration levels, but whether those levels are
relatively high or relatively low, we ought to demand
that those who make their homes in America become
Americans.

How to do that is a subject for another day, but
here are ten requirements for new arrivals—and old
arrivals as well, no matter their color or ethnicity, and
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no matter whether they crossed the Rio Grande or
came over on the Mayflower or a leaky boat in the
South China Sea: 

-Don’t disparage anyone else’s race or ethnicity;
-Respect women;
-Learn to speak English;
-Be polite;
-Don’t break the law;
-Don’t have children out of wedlock;
-Don’t demand anything because of your race,
ethnicity, or sex;
-Don’t view working and studying hard as “acting
white;”
-Don’t hold historical grudges; and
-Be proud of being an American.  

So we needn’t single out immigrants. The vast
majority of Americans (upwards of 90 percent, ac-
cording to many polls) don’t like preferences for any
racial or ethnic group.  As immigration levels increase,
and America becomes an increasingly multiracial and
multiethnic nation, the division of Americans into fa-
vored and unfavored groups becomes increasingly
untenable.  There needs to be less focus on the super-
ficial characteristics of skin color and ancestry that
we don’t have in common, and more on the qualities
of character that we should.

*Edward Blum is senior fellow at the Center for Equal
Opportunity in Sterling, Virginia.  Roger Clegg is gen-
eral counsel there, and is chairman of the Federalist
Society’s Civil Rights Practice Group.



E n g a g e  Volume 5, Issue 2 23

CORPORATIONS

MEASURING THE EXPLOSIVE GROWTH OF FEDERAL CRIME LEGISLATION

BY JOHN S. BAKER, JR.*

EXECUTIVE SUMMARY

The Federalist Society commissioned a study to
ascertain the current number of crimes in the United
States Code, and to compare that figure against the
number of federal criminal provisions in years past.
The purpose of the study was to ascertain, as best as
possible, the rate of growth in the enactment of fed-
eral crimes. We analyzed legislation enacted after 1996
and combined that data with the compilations of fed-
eral crimes assembled in several previous studies.  The
study reaches several significant conclusions, all con-
firming the conventional assumption that the federal
criminalization of legal disputes is on the rise:

* There are over 4,000 offenses that carry criminal
penalties in the United States Code. This is a record
number, and reflects a one-third increase since 1980.

* Previous studies conducted in 1989, 1996 and 1998
all reported “explosive” growth in the number of of-
fenses created by Congress in the years since 1970.
The rate of enactment has continued unabated since
1970.

* A review of Congressional enactments from the past
seven years reveals that a very substantial number ad-
dresses environmental issues.

* The report does not attempt to document changes in
the facial mens rea requirements for federal crimes.
However, as documented elsewhere, there is uncer-
tainty as to what state of mind various standards of
intent actually require. Unclear mens rea requirements,
combined with the “explosive” growth in the number
of federal crimes enacted since 1970, combine to cre-
ate an environment of uncertainty and unpredictability
over exactly what acts are criminal.

On December 28, 2003, the Associated Press
syndicated an article by Jeff Donn entitled “Expanded
fed role against common crime called ‘out of con-
trol.’”1  The title and the article quoted this author.
The article estimated the number of federal crimes to
be about 3,500.  Mr. Donn based that number on sev-
eral sources, including this author.  At the time, we
were collecting data for the present Report.  Based on
the rate of increases in the number of federal crimes,
there had to be at least 3,500 federal crimes.  With the

completion of our research for this Report, it has be-
come evident that there are many more than 3,500
federal crimes.  For reasons discussed below, this
author concludes that there are over 4,000 offenses
carrying criminal penalties.

This Report cannot provide a complete count of
federal crimes.  That would require much more time
and resources than were available.  More importantly,
even if those resources were available, rendering a
complete and accurate account encounters serious
obstacles.  In the course of attempting to understand
and explain these obstacles, it became clear that the
inability to make an accurate count is the failure of
federal law to identify clearly what is a crime as dis-
tinguished from a regulatory violation.  The purpose
of this Report regarding the number of crimes is two-
fold: to determine 1) whether Congress continues to
pass federal criminal laws at the same pace found by
the ABA Report, as well as to offer some estimate of
the total number of federal crimes; and 2) whether the
statutes reflect that Congress more often than in the
past dispenses with the mens rea requirement.

I.  COUNTING FEDERAL CRIMES

Counting the number of federal crimes might
seem to be a rather straightforward matter.  Simply
count all the statutes that are designated as crimes.
Unlike state law, federal law has never had a common
law of crimes. Locating purely common-law crimes
requires consulting judicial opinions; even then deter-
mining what is and is not a common-law crime is prob-
lematic.2  Given that federal courts lack common-law
jurisdiction over crimes, all federal crimes must be
statutory.  United States v. Hudson & Goodwin, 11
U.S.(7 Cranch) 32 (1812).  So it would seem that
counting statutes should be an easy task.

A.  Obstacles to a Complete Count
Unfortunately, getting an accurate count is not

as simple as counting the number of criminal statutes.
As the American Bar Association’s Task Force on the
Federalization of Crime  stated :  “So large is the present
body of federal criminal law that there is no conve-
niently accessible, complete list of federal crimes.”3

Not only are the number of statutes large, the statutes
are scattered and complex.4  The situation presents a
two-fold challenge: 1) determining what statutes count
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as crimes and 2) differentiating  whether, as to the
different acts listed within a section or subsection,
there is more than a single crime and, if so, how many.

The first difficulty is that federal law contains
no general definition of the term “crime.”  Title 18 of
the U.S. Code is designated “Crimes and Criminal Pro-
cedure,” but it is not a comprehensive criminal code.
Title 18 is simply a collection of statutes.  It does not
provide a definition of crime.  Until repealed in 1984,
however, Section 1 of Title 18 began by classifying
offenses into felonies and misdemeanors, with a sub-
class of misdemeanors denominated “petty offenses.”
Later amendments re-introduced classifications else-
where in Title 18.5  As discussed further below, how-
ever, the repeal and later amendments were tied to the
creation of the United States Sentencing Commission.
Its creation represented a new focus on sentencing.
Unfortunately, as discussed below, the focus on sen-
tencing has done nothing to solve, and probably has
exacerbated, the problem of determining just what
should be counted as “crimes.”  That issue is particu-
larly pertinent for offenses not listed in Title 18, which
are more often regulatory or tort-like.6  Title 18 does
contain many, but not all, of the federal crimes.7  Other
crimes are distributed throughout the other forty-nine
titles of the U.S. Code.8

The second problem is that, whether contained
in Title 18 or some other title, one statute does not
necessarily equal one crime.  Often, a single statute
contains several crimes.  Determining the number of
crimes contained within a single statute involves a
matter of judgment.  Different people may make dif-
ferent judgments about the number of crimes con-
tained in each statute, depending on the criteria used.9

In the absence of a definition of crime, it is incumbent
on the compiler to explain the criteria employed to
determine the count.  Not intending to reinvent the
criteria, we have looked to previous attempts to count
the number of federal crimes.

The most comprehensive effort to count the
number of federal crimes was conducted by the Of-
fice of Legal Policy (“OLP”) in the U.S. Department
of Justice during the early 1980s, in connection with
the effort to pass a comprehensive federal criminal
code.  A person who oversaw the effort, Mr. Ronald
Gainer, later published an article entitled, “Report to
the Attorney General on Federal Criminal Code Re-
form,” 1 Crim. L. Forum 99 (1989).  That article cited
the figure “approximately 3,000 federal crimes,”id. at
110, a number that has been much cited since. In a

later article, “Federal Criminal Code Reform: Past and
Future,” 2 Buff. Crim. L. Rev. 46 (1998), Mr. Gainer
cited the figure of “approximately 3,300 separate pro-
visions that carry criminal sanctions for their viola-
tion.” Id. at 55, n.8.  The latter number was based on
a count done by the Buffalo Criminal Law Center, “em-
ploying somewhat different measures.” Id.

In 1998, a Task Force of the American Bar
Association, on which this author served, issued a re-
port, referred to above, entitled The Federalization of
Criminal Law (Hereafter “ABA Report”). This report
was concerned with the growth in federal criminal
law and thus had to identify the number of federal
crimes enacted over periods of time.  The Task Force
decided, however, not to “undertake a section by sec-
tion review of every printed federal statutory section,”
which was too “massive” for its “limited purpose.”
Id. at 92.  As previously noted, that would have meant
reviewing 27,000 pages of statutes.10  At the same time,
the ABA Report noted that the 3,000 number was
“surely outdated by the large number of new federal
crimes enacted in the 16 or so years since its estima-
tion.” Id. at 94. As described below, the count in the
ABA Report was less comprehensive than the OLP
count, but it was more up-to-date in terms of the cri-
teria employed.

Lacking even the limited time and resources
available to the ABA Task Force, this Report could not
conduct a comprehensive count on the scale of the
OLP count, nor even update the OLP count since it
was done in the early 1980s.  This Report, therefore,
begins with the section and subsection counts through
1996 used in the ABA Report as a base and, using the
same methodology, updates that count for the years
1997 through 2003.  Based on these findings, the Re-
port provides an updated estimate of the OLP count.
As discussed below, the ABA count is far from com-
prehensive.  Even the OLP count, the most complete
count for the period covered, is still something of an
estimate; it employs certain judgments about how many
crimes are contained in a particular statute.  To dem-
onstrate the problem, the Appendix counts the crimes
contained in the statutes enacted since 1996.  The count
in the Appendix lays out the criteria upon which judg-
ments were made.

B. Ways of Counting Federal Crimes
The period of time considered (7 years) by itself

was too short to make the kind of dramatic statements
in the ABA Report, which observed:
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The Task Force’s research reveals a star-
tling fact about the explosive growth of fed-
eral criminal law: More than 40% of the fed-
eral provisions enacted since the Civil War
have been enacted since 1970.11

As reflected in a chart in the ABA Report,12 the
number of new criminal sections added per year var-
ied significantly from one year to the next.  If the
numbers for the three years 1997 through 1999 are
added to those in the ABA Report for 1990 through
1996, however, the total would be virtually the same
for the last decade of the century as for the prior two
decades.13

As explained below, following the ABA method-
ology greatly undercounts the actual number of fed-
eral crimes.  Even though the data are therefore un-
avoidably incomplete, a year-by-year look at the num-
bers confirms one fact which is hardly surprising:
Congress passed many more completely new criminal
sections in all the three election years (‘98, ‘00, and
‘02) than it did in any of the non-election years.

1) The Methodology Employed in Various Counts

Coverage: The count in the 1998 ABA Report
runs through 1996.  The present Report covers stat-
utes enacted from 1997 through 2003.  Like the ABA
Report, this Report considers only statutes, not regu-
lations.  As the ABA Report noted, if regulations are
included, that would have added, as of the end of 1996,
possibly 10,000 more crimes.14  According to another
estimate from the early 1990s, however, “there are
over 300,000 federal regulations that may be enforced
criminally.”15

OLP did a complete hand count of federal crimes,
which meant reading through the many thousands of
pages in the U.S. Code.  Without doing that, obtaining
a complete count of the crimes in the Code – regard-
less of other obstacles – is practically impossible.  The
ABA Report, for its more limited purposes, instead
conducted a Westlaw search of the statutes “us[ing]
the key words ‘fine’ and ‘imprison’ (including any
variations of those words, such as ‘imprisonment.’).”16

For continuity purposes, our Report also did a Westlaw
search using the same terms.

In order to understand the limits of the search
terms employed by the ABA Report, however, the re-
searcher for this Report, Ms. Ellerbe, ran a search
employing more terms (fine! or imprison! or crim! or

illegal! or culp!).  The search for just one year pro-
duced hundreds of documents.  The search was too
broad to be efficient; that is to say, if one were to do
that extensive a search, it would be just as well and
more accurate to do a complete hand-count.  Never-
theless, a partial search of the documents from the
one year produced a number of crimes not yielded by
the search using only “fine” and “imprison” (includ-
ing the variations on those words).  It confirmed that
the ABA had good reason not to attempt a broad com-
puter search of all the titles in the U.S. Code.

The Unit of Measure: This is the hard part.  The
ABA Report focuses on statutory sections and (some-
times) subsections. So in its two charts, the ABA Re-
port refers to 1,020 “statutory sections.”  That num-
ber excludes the 414 sections added in 1948 as part of
the Title 18 recodification.  The ABA Report acknowl-
edges that it had thereby excluded some sections from
existing law.17  Including the recodification would have
distorted the picture18 presented by the charts which
graph the growth of federal crimes from year to year
(ABA Chart 1) and from decade to decade (ABA Chart
2). Thus, the statements in the ABA Report about the
growth of crime from 1970 through 1996 chart the
year-to-year numbers, and the decade-to-decade per-
centages are based on this number of 1,020.

The ABA Report also includes a grid in its Ap-
pendix C, which lists and describes 1,582 statute sec-
tion numbers.  That number is more than 50% higher
than the number 1,020.  It separately counts some
subsections which are not broken out in the number
1,020.  “The grid ... contains all the statute section
numbers representing federal crime provisions on the
Sentencing Commission’s selective list at the time the
list was obtained, complimented by the non-duplica-
tive sections located through the computer search, with
the exception of those statutes which have been re-
pealed.”19  Thus, this list includes 184 entries which
represent a different subsection of a statute identified
in a listing.  Eliminating those 184 duplicates reduces
the sections in Appendix C to 1,398.

Whether it is 1,020, 1,398, or 1,582, the num-
bers in the ABA Report are a long way from the 3,000
in the OLP count from the early 1980s.  Yet, as previ-
ously noted, the ABA Report stated that the 3,000 num-
ber was “surely outdated” and that the present num-
ber was “unquestionably higher.”20  The ABA Report
generally avoided making the more detailed analysis
and debatable judgments of how many crimes were
really contained in individual sections and subsections.
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But it did not avoid the judgments altogether.  Although
in its charts it only considered statutory sections, the
inclusion of 158 separate entries for additional sub-
sections in Appendix C reflected the judgment that the
subsections included discrete crimes.

 In doing its count, OLP made more judgments
about how many crimes were included within a single
statute.  As explained to this author by Mr. Ronald
Gainer,21 who was responsible for the OLP count, stat-
utes containing more than one act corresponding to a
common-law crime were determined to have as many
crimes as there were common law crimes.  On the
other hand, OLP counted a statute as having only one
crime, even though it contained multiple acts, if those
acts did not constitute common law crimes.

Our Count for 1997 through 2003: The Appendix
to this Report lists all the federal statutes located us-
ing the same search terms as those used by the ABA
Report.  Our search identified 164 new and amended
statutes.  The ABA Report, however, does not include
amended statutes.22  Eliminating the amendments leaves
79 new sections and subsections.   That number re-
flects the same criteria for the number 1,582 in Ap-
pendix C of the ABA Report.  Eliminating “duplicates”
leaves 67, which number reflects the same criteria used
for the number 1,020.

The number 67 breaks down by year as follows:
1 for ‘97; 18 for ‘98; 3 for ‘99; 18 for ‘00; 6 for ‘01;
18 for ‘02; 6 for ‘03.  As mentioned above, the num-
bers for the election years significantly surpass the
numbers for non-election years.  Of course, this may
be attributable to the two-year cycle in Congress and
the time it takes to pass a bill.  On the other hand,
work done on legislation in a previous Congress need
not be completely duplicated when proposals are re-
introduced in a new Congress.

The total for the years 1997 through 1999 is 22
(1, 18, and 3).  From Chart 2 of the ABA Report,23

12% of the 1,020 sections or roughly 122 sections
were adopted during the period of 1990 through 1996.
Adding the 122 and the 22 in order to complete the
decade equals 144.  By comparison, the decade of
1970-1979 produced 14% of the 1020 sections or ap-
proximately 143 and the decade of 1980-1989 pro-
duced 15% of the 1020 or approximately 153. Thus,
the decade of the 1990s, according to the search terms
used, reflected that Congress was enacting new fed-
eral criminal legislation at virtually the same pace it
had been doing for the previous two decades which,

as the ABA Report noted, reflects “explosive growth”24

since 1970.

2)  Evaluation and Estimation of the Number of Federal
Crimes

Conservatively speaking, the U.S. Code contains
at least 3,500 offenses which carry criminal penal-
ties.  More realistically, the number exceeds 4,000.
Any number put forward admittedly rests on a series
of judgments.  The estimate of over 4,000 rests on an
evaluation of the information already covered about
the counts conducted by OLP, the University of Buf-
falo, the ABA, and the Appendix to this Report.

None of the counts considers it sufficient sim-
ply to tally the number of sections in the U.S. Code
which contain at least one criminal offense and to count
each of these sections as only one crime.  The ABA
Report used such an approach to measure growth rates
only.  It recognized, however, that the actual number
of crimes was much higher than the 1,020 sections.25

Moreover, its Appendix C counted subsections sepa-
rately for a number of sections in the Code.

When going beyond counting sections and/or
subsections, the compiler necessarily makes judgments
about the different acts listed in the statute.  Unfortu-
nately, the criteria employed in the OLP and the Uni-
versity of Buffalo studies were not published.  In fact,
the counts themselves were not published; these to-
tals were referenced in more general articles about a
possible federal criminal code.26  Mr. Gainer, however,
has graciously provided the author with information
about the criteria used in the OLP count.  Mr. Gainer
cannot speak with the same authority about the Uni-
versity of Buffalo count.

The University of Buffalo counted, as of early
1998, approximately 3,300 criminal offenses in the U.S.
Code.  Although more than 3,000, that number was
produced approximately 16 years after the OLP count.
During that sixteen-year period, there was significant
growth – regardless of how that is measured – in the
number of federal crimes.  Apparently, the criteria used
by the University of Buffalo were somewhat more con-
servative than the OLP count.  Still, six years have
elapsed since the University of Buffalo count.  During
that period, the number of federal crimes, as mea-
sured by sections, has increased at least 6.6%.27  Add-
ing 6.6%28 of 3,300 to that number for a total of 3,517
produced the conservative estimate of at least 3,500
crimes.
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The better number to update, however, is the
3,000 count given by OLP in the early 1980s. Since
the OLP count in the early 1980s, the number of fed-
eral crimes has increased by over one-third.  That is to
say, per the ABA Report, during a sixteen-year period
from 1980 through 1996, Congress enacted more than
25% of all the sections in the U.S. Code.  A figure that
is 25% of a total represents a 33% or one-third in-
crease over the number that represents 75% of the
total.

It is not clear exactly when the OLP count was
completed in the early 1980s.  Nevertheless, the ABA
Report states29 and shows in a chart30 that, as of the
end of 1996, over one-quarter of all federal crimes
enacted since the Civil War were passed in the six-
teen-year period from 1980 - 1996.  As shown above,
the rate of new crimes during the entire decade of the
1990s was essentially the same as for the 1980s.  So
at whatever point the OLP count was completed in the
early 1980s, (presumably prior to 1984), the number
would have increased by one-third over roughly the
next sixteen years.  Thus, by 2000, the 33% increase
of the 3,000 crimes would have produced a number
of 4,000 crimes.

Since 2000, Congress has not stopped enacting
new federal crimes.  So the current number, using the
OLP criteria, would be beyond 4,000.  Just how much
greater cannot be confidently estimated with the in-
formation available.

To further flesh out the elusive total for federal
crimes, the researcher, Ms. Ellerbe, did her own count
of crimes within the statutes.  The criteria for that
count, also stated in the Appendix, were the follow-
ing:

•Each traditional or common-law crime
(e.g., theft, burglary, fraud, etc.) is counted
separately as one crime.  Thus, multiple
crimes may be listed in a single statute.

•Multiple forms of non-traditional crimes
or elaborations on traditional crimes (e.g.,
theft by fraud, misrepresentation, forgery)
are counted as one crime only, if listed to-
gether in one section or subsection.

•If the same or similar non-traditional
crimes are listed in separate sections or sub-
sections, each section or subsection is
counted as a separate crime.

•An explanation is provided for each sec-
tion or subsection.

•A few of the sections or subsections

have a “?” indicating uncertainty as to num-
ber of crimes or the mental elements.

•The number of crimes listed for each
section or subsection indicates the number
added that year by a statute or amendment,
not necessarily the total number of crimes
in the section or subsection.

Of the 164 statutes identified in the search, 36
include no new crimes.  That leaves 128 sections and
subsections.  According to the criteria used, these 128
provisions contain over 600 crimes.  The actual count
is put at 600.  Three sections, however, have a “?” for
the number of crimes because it seemed debatable
whether two of the sections did or did not include any
new crimes and just how to count the numerous po-
tential crimes in a third section.  Whatever the exact
number over 600, the count in the Appendix produces
approximately 4.69 crimes per section or subsection
(600+ ÷ 128).  This represents a much higher per
section/subsection count than would be reflected in
the OLP count.  The point is not necessarily that ev-
eryone would agree with the criteria used in the Ap-
pendix, or that in using the criteria everyone would
reach exactly the same count.  Rather, the count of
600+ crimes in the seven-year period from 1997 dem-
onstrates the estimate of over 4,000 crimes today, which
is a projection from the OLP study, is fairly conserva-
tive.

This study, however, did little in the way of ana-
lyzing the number of offenses created in various dis-
crete areas of substantive law.  Earlier studies did not
undertake that task, and consequently, there is no
benchmark for comparison.  But one fairly glaring trend
did emerge which deserves mention.  During the seven-
year period of this Report from 1997, 24 of the 67
sections and subsections were created in the environ-
mental area.  That is over 35% of the total number of
sections and subsections created by Congress during
that period.31

As practitioners in the field know well, the num-
ber of criminal statutes does not tell the whole story.
Measuring the rate of growth certainly confirms that
Congress continues to enact criminal statutes at a brisk
pace.  But no matter how many crimes Congress en-
acts, it remains for federal prosecutors to decide which
statutes to invoke when seeking an indictment.

Federal prosecutors have certain favorites, no-
tably mail and wire fraud statutes,32 which they use
even when other statutes might be more applicable.
That, of course, does not mean that the addition of
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little-used crimes is unimportant.  The federal govern-
ment is supposedly a government of limited powers
and, therefore, limited jurisdiction.  Every new crime
expands the jurisdiction of federal law enforcement
and federal courts.  Regardless of whether a statute is
used to indict, it is available to establish the legal basis
upon which to show probable cause that a crime has
been committed and, therefore, to authorize a search
and seizure.  The availability of more crimes also af-
fords the prosecutor more discretion and, therefore,
greater leverage against defendants.  Increasing the
number and variety of charges tends to dissuade de-
fendants from fighting the charges, because (s)he usu-
ally can be “clipped” for something.

Moreover, the expansion of federal criminal law
continues to occur even without new legislation.  Fed-
eral prosecutors regularly stretch their theories of ex-
isting statutes.  Thus, in the Martha Stewart case the
prosecutors developed a “novel,” indeed ludicrous,
theory that Ms. Stewart committed fraud by proclaim-
ing her innocence of the charges.  Ultimately, the trial
judge rightly threw out the fraud charge.  Often,
though, federal courts cooperate with prosecutors and
happily make new law retroactively.  What (then) Pro-
fessor and (later federal Judge) John Noonan wrote in
1984 about bribery and public corruption continues to
be generally true, namely that federal prosecutors and
federal judges have been effectively creating a com-
mon law of crimes through expansive interpretations.33

Ultimately, the reason the ABA Report and this
Report do a count is to provide some measure of the
extent to which federal criminal law and its enforce-
ment are over-reaching constitutional limits.  The Su-
preme Court has admonished Congress twice within
the last decade when it declared federal statutes un-
constitutional, stating that it lacks a “plenary police
power.”34  The counts in this and the ABA Report indi-
cate that those cases have not dissuaded Congress from
continuing to pass criminal laws at the same pace.

II.  JUDICIAL INTERPRETATION OF MENS REA

As part of this Report, the Appendix identified
the mens rea or the lack thereof for each section or
subsection.  The purpose was to determine whether
Congress was more prone today to enact crimes with-
out a mens rea than it was a few decades ago.  A quick
scan of the initial listing of the sections and subsec-
tions, with the mens rea indicated, demonstrated that
the great majority of sections or subsections appeared
to have a mens rea.35 But simply counting the number
of offenses that appear to have a mens rea does not
adequately capture the situation, again due to judi-

cial interpretation.  Regardless of what a statute says,
1) a crime that appears not to have a mens rea may be
interpreted by courts to have one; 2) a crime that ap-
pears to have a mens rea may have the mens rea di-
luted as applied in prosecution and as interpreted by
courts.  The problem of mens rea in federal criminal
law is well summarized by a leading casebook, as fol-
lows:

Federal statutes, for example, provide for
more than 100 types of mens rea.  Even
those terms most frequently used in fed-
eral legislation–“knowing” and “willful”– do
not have one invariable meaning.  Particu-
larly with respect to judicial interpretation
of the term “willful,” the precise require-
ments of these terms depend to some ex-
tent on the statutory context in which they
are employed.  Another layer of difficulty
is attributable to the fact that Congress may
impose one mens rea requirement upon cer-
tain elements of the offense and a different
level of mens rea, or no mens rea at all, with
respect to other elements.36

Moreover, whether an offense has a mens rea
may depend on the judgment about the number of
crimes contained in a particular section or subsec-
tion.  Consider for example 18 U.S.C. § 1960, prohib-
iting “unlicensed money transmitting businesses,”
which was amended in the wake of 9/11.  The statute
has several subsections.  The 2001 amendments add a
new subsection under (b)(1), which expands the defi-
nition of “unlicensed money transmitting business.”37

The added section has a knowledge requirement.  But
with regard to an existing section, (b)(1)(A), the
amendments dropped a mens rea.38  If 18 U.S.C. §
1960 is counted as one crime only or if only the newly
added subsection is considered, the elimination of “in-
tentionally” may escape notice.39 Once again, what
counts as a crime dictates conclusions about what Con-
gress has done in passing a statute, i.e., whether it
has or has not eliminated a mens rea.

The linkage between the mens rea issue and what
qualifies as a crime goes to the heart of the moral
foundation of criminal law.  The current confusion on
this point has been well described, in an important
article by Columbia University Professor John Cof-
fee, published in 1991:

My thesis is simple and can be reduced to
four assertions.  First, the dominant devel-
opment in substantive federal criminal law
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over the last decade has been the disappear-
ance of any clearly definable line between
civil and criminal law.  Second, this blur-
ring of the border between tort and crime
predictably will result in injustice, and ulti-
mately will weaken the efficacy of the crimi-
nal law as an instrument of social control.
Third, to define the proper sphere of the
criminal law, one must explain how its pur-
poses and methods differ from those of tort
law.  Although it is easy to identify distin-
guishing characteristics of the criminal law
– e.g., the greater role of intent in the crimi-
nal law, the relative unimportance of actual
harm to the victim, the special character of
incarceration as a sanction, and the crimi-
nal law’s greater reliance on public enforce-
ment – none of these is ultimately decisive.
Rather the factor that most distinguishes
the criminal law is its operation as a sys-
tem of moral education and socialization.
The criminal law is obeyed not simply be-
cause there is a legal threat underlying it,
but because the public perceives it norms
to be legitimate and deserving of compli-
ance.   Far more than tort law, the criminal
law is a system for public communication
of values.  As a result, the criminal law of-
ten and necessarily displays a deliberate dis-
dain for the utility of the criminalized con-
duct to the defendant. Thus, while tort law
seeks to balance private benefits and public
costs, criminal law does not (or does so
only by way of special affirmative de-
fenses), possibly because balancing would
undercut the moral rhetoric of the criminal
law.  Characteristically, tort law prices,
while criminal law prohibits.40

Professor Coffee despaired at the possibility of
Congress or the Supreme Court drawing any mean-
ingful distinction between tort and crime and hoped
the Sentencing Commission would do so.41  The Sen-
tencing Commission has not done so.  Its sentencing
guidelines for organizations have only made matters
worse.42

Consider offenses labeled “petty offenses.”  They
are not truly crimes.  “Petty offenses” have for some
time been understood in terms of length of possible
sentence, namely six months’ imprisonment or less.43

At an earlier stage, however, the Supreme Court main-
tained the common-law basis for the distinction be-
tween these offenses and true crimes.  Generally, the

issue has arisen in the context of whether the Sixth
Amendment Right to Jury Trial applies to “petty of-
fenses.”  In Schick v. United States, 195 U.S. 65
(1904), the Supreme Court recognized that crimes in-
volve “moral delinquency.”

It will be noticed that the section charac-
terizes the act prohibited as an offense, and
subjects the party to a penalty of fifty dol-
lars.  So small a penalty for violating a rev-
enue statute indicates only a petty offense.
It is not one necessarily involving any moral
delinquency.  The violation may have been
the result of ignorance or thoughtlessness,
and must be classed with such illegal acts
as acting as an auctioneer or peddler with-
out a license, or making a deed without af-
fixing the proper stamp.  That by other sec-
tions of this statute more serious offenses
are described and more grave punishments
provided does not lift this one to the dig-
nity of a crime.44

This has implications for counting crimes.  As
the Court went on to say, the same statute might in-
clude both a crime and a petty offense:

Not infrequently a single statute in its sev-
eral sections provides for offenses of dif-
ferent grades, subject to different punish-
ments, and to prosecution in different ways.
In some States in the same act are gathered
all the various offenses against the person,
ranging from simple assault to murder, and
imposing punishments from a mere fine to
death.  This very statute furnishes an illus-
tration. By one clause the knowingly sell-
ing of adulterated butter in any other than
the prescribed form subjects the party con-
victed thereof to a fine of not more than
one thousand dollars and imprisonment for
not more than two years. An officer of cus-
toms violating certain provisions of the act
is declared guilty of a misdemeanor and
subject to a fine of not less than one thou-
sand dollars nor more than five thousand
dollars, and imprisonment for not less than
six months nor more than three years.
Obviously these violations of certain pro-
visions of the statute must be classed
among serious criminal offenses and can
be prosecuted only by indictment, while the
violations of the statute in the cases before
us were prosecuted by information.  The
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truth is, the nature of the offense and the
amount of punishment prescribed rather
than its place in the statutes determine
whether it is to be classed among serious or
petty offenses, whether among crimes or
misdemeanors.  Clearly both indicate that
this particular violation of the statute is only
a petty offense.45

The italicized part of this last quote seems to
equate petty offenses and misdemeanors.  A petty of-
fense is a misdemeanor, but misdemeanors with po-
tential penalties of more than six months are not today
considered petty offenses.  Whereas the Court in
Schick spoke of both the nature of the offense and the
length of the punishment, the trend for some time in
criminal law has been to consider only the length of
the possible punishment.  Unfortunately, potential sen-
tences continue to rise without much, if any, consid-
eration of moral culpability.  Without that distinction,
physical and financial harms – which are the focus of
tort law – are too easily labeled “crimes.”  Ronald
Gainer, who held several senior positions in the Jus-
tice Department, puts the situation this way:

This amalgamation of the criminal law and
the non-criminal law has contributed to the
development of the popular misconception
that if a person has violated “The Law,” he
deserves to be imprisoned and that any
lesser consequence demonstrates the legal
system is unjust.46

CONCLUSION

As is repeated throughout this Report, one’s opin-
ion about what counts as a federal crime drives the
count of federal crimes.  Traditionally, crime requires
a mens rea.47  Common law crimes are presumed to
have a mens rea.48  Under the common law, an of-
fense without a mens rea would not be labeled a “crime.”
When crimes and regulatory offenses are combined
and confused as in federal law, however, the issue
changes to whether the crime includes a mens rea.
Simply focusing on the penalty may not be sufficient
because one penalty often applies to several acts.  While
federal law classifies crimes by penalties, federal law
unfortunately does not provide a clear definition of
crime that would allow distinctions among separate
criminal acts.  That makes any count arguable.  At the
very least, however, this Report can justifiably con-
clude the following: based on the growth of federal
crime legislation since the count in the early 1980s by
the Office of Legal Policy in the Department of Jus-

tice, the United States Code today includes over 4,000
offenses which carry a criminal penalty

*  John S. Baker, Jr. is the Dale E. Bennett Professor
of Law and the Louisiana State University Law Cen-
ter.  Ms. Arianne Ellerbe researched the federal stat-
utes and organized the data for the Appendix to this
Report.
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CRIMINAL LAW AND PROCEDURE

MAXIMUM CONFUSION: A PROSECUTOR’S VIEW OF CRAWFORD V. WASHINGTON

BY DONALD LAROCHE*

In Crawford v. Washington,1  the Supreme Court
decided that the Confrontation Clause of the Sixth
Amendment bars admission of the testimonial state-
ments of an unavailable witness absent an opportunity
for cross-examination.  The Court’s decision left
judges and prosecutors, on the federal and state lev-
els, in the dark as to the definition of “testimonial evi-
dence.”  The admissibility of statements made to the
police by a witness during or immediately following a
startling event is particularly unclear.  This article will
discuss Crawford and how the decision has been
treated with regards to “police interrogations” in the
short time since its issuance.  As will be seen, the
Supreme Court has yet again left prosecutors, defense
counsel and judges with an unclear decision that in-
sures maximum confusion and numerous appeals.

Crawford involved a defendant who was con-
victed in a Washington state court for assaulting a man
who allegedly tried to rape his wife.2   During his trial,
the prosecution played for the jury the defendant’s
wife’s tape-recorded statement to the police describ-
ing the assault and completely refuting the defendant’s
claim of self-defense.3   The defendant did not have an
opportunity to cross-examine his wife because she
never testified, having invoked the state marital privi-
lege.4   Because the state marital privilege does not
extend to a spouse’s out-of-court statements, the state
invoked the hearsay exception for statements against
penal interest.5

The defendant argued that admitting the state-
ments would violate his federal constitutional right to
be “confronted with the witnesses against him.”6   The
judge admitted the statements on the grounds that they
bore “particularized guarantees of trustworthiness.”7

The jury subsequently convicted the defendant of as-
sault.8   The Washington Court of Appeals reversed
the conviction finding that the statements did not meet
a nine-factor test designed to determine whether they
“bore particularized guarantees of trustworthiness.”9

This standard was taken from the Supreme Court’s
decision in Ohio v. Roberts, where the Court held that
an unavailable witness’s statement is admissible if it
bears “adequate indicia of reliability.”10

A unanimous Washington Supreme Court rein-
stated the conviction.11   That court held that, although

the wife’s statement “did not fall under a firmly rooted
hearsay exception, it bore guarantees of trustworthi-
ness.”12   The court opined that, even though her state-
ments were contradictory, further inspection found
that they appeared to overlap with the defendant’s state-
ments.13

Justice Scalia, writing for the Supreme Court,
reversed.14   Justice Scalia concluded that the main
problem at which the Confrontation Clause was di-
rected was the use of ex parte examinations as evi-
dence against the accused in a criminal proceeding.15

This was a common practice in the countries that uti-
lized the civil-law mode.16   Sixteenth and Seventeenth
Century English justices of the peace were notorious
for using ex parte examinations of witnesses in felony
cases as evidence against the accused in place of live
testimony.17

The Court rejected the view that the Confronta-
tion Clause applies only to in-court testimony and that
its application to out-of-court statements introduced
at trial depends upon the current law of evidence.18

Such a view would render the Confrontation Clause
powerless to prevent even the most flagrant inquisito-
rial practices.19   Justice Scalia wrote that the Con-
frontation Clause applies to “witnesses” against the
accused; those who “bear testimony.”20   “The consti-
tutional text, like the history underlying the common-
law right of confrontation, thus reflects an especially
acute concern with a specific type of out-of-court
statement.”21

The Court listed various formulations of this core
class of “testimonial” statements: “ex parte in-court
testimony or its functional equivalent, such as affida-
vits, custodial examinations, prior testimony that the
defendant was unable to cross-examine or similar pre-
trial statements that declarants would reasonably ex-
pect to be used prosecutorially.”22   Justice Scalia also
added that statements taken by police officers in the
course of interrogations are testimonial under even a
narrow standard.23   He opined that police interroga-
tions bear a striking resemblance to examinations by
justices of the peace in England.24

“The involvement of government officers in the
production of testimonial evidence presents the same



34 E n g a g e Volume 5, Issue 2

risk, whether the officers are police or justices of the
peace.”25   For the Court, testimonial hearsay is a pri-
mary object of the Sixth Amendment, and interroga-
tions by law enforcement officers fall within the class
of statements the Sixth Amendment was designed to
regulate.26

The Court also found that the historical record
supports a proposition that the Framers would not have
allowed the admission of testimonial statements of a
witness who did not appear at trial unless he was un-
available to testify and the defendant had a prior op-
portunity for cross-examination.27   The right to be
confronted with witnesses against the accused was
read as a reference to the right of confrontation at
common law, admitting only those exceptions estab-
lished at the time of the Founding.28

The Court reasoned that the requirement of prior
opportunity to cross-examine as a condition for ad-
missibility of testimonial statements was dispositive
and not merely one of several ways to establish reli-
ability.29   Justice Scalia acknowledged that “there were
always exceptions to the general rule of exclusion” of
hearsay evidence.30

The Court also questioned the continuing viabil-
ity of White v. Illinois.31 White involved the state-
ments of a child victim to an investigating police of-
ficer admitted as spontaneous declarations.32   The
Crawford Court doubted that testimonial statements
would have been admissible on that ground in 1791
(the year the Sixth Amendment was adopted).33   In
White, however, the only question presented was
whether the Confrontation Clause imposed an unavail-
ability requirement on the types of hearsay at issue.34

The Court there took it as given that the testimony
properly fell within the relevant exception to the Con-
frontation Clause.35

The Court in Crawford did not explicitly over-
rule the holding in White that the Confrontation Clause
allows the prosecution to admit statements under the
“spontaneous declaration” and “medical examination”
exceptions to the hearsay rule.  The Court similarly
did not spell out a comprehensive definition of “testi-
monial.”  It held that whatever else the term covered it
applied at a minimum to prior testimony at a prelimi-
nary hearing, before a grand jury, or at a former trial,
and to police interrogations.36   With regards to police
interrogations, the Court would not enunciate a pre-
cise definition.  It left to the imagination the various
definitions of “interrogations.”37

By not precisely defining “testimonial” or “inter-
rogation,” the Court left prosecutors, defense coun-
sel, and judges in the criminal justice system the ardu-
ous task of figuring out what evidence will be testi-
monial and what will not.  Of note are the domestic
violence cases that produce statements from frantic
callers to a 911 operator or the statements of a hys-
terical victim to a first responder to an emergency
situation. Crawford provides precious little guidance
as to whether these statements are admissible or not.

Chief Justice Rehnquist in his concurrence criti-
cized the majority for just this.  He noted that the ma-
jority “grandly” declared that it “‘leave[s] for another
day any effort to spell out a comprehensive definition
of “testimonial.”’”38   He implored the majority to give
“the thousands of federal prosecutors and the tens of
thousands of state prosecutors” an answer as to what
beyond the specific kinds of “testimony” the Court
lists is covered by the new rule.39   The Chief Justice
wrote, “They need them now, not months or years
from now.  Rules of evidence are applied every day in
courts throughout the country, and parties should not
be left in the dark in this manner.”40   The Chief Jus-
tice would have eschewed the Court’s grand pro-
nouncement and reversed the conviction because the
statement at question did not meet the Ohio v Roberts
test.41

Several lower courts have begun to tackle the
problem that the Court unceremoniously dumped on
them.  In People v. Moscat,42  one of the first cases to
interpret Crawford, a New York trial court had to de-
termine whether a 911 call made by the victim was
testimonial.  The court criticized the Crawford deci-
sion for failing to give “urgently needed guidance as
to how to apply the Sixth Amendment right now, in
the 21st Century.”43   The court opined, “It thus falls
to trial courts to work out the concrete meaning of
Crawford, at least in the short term.”44   Furthermore,
this “issue is of special importance to courts -- like
this one -- dedicated to trying cases of alleged domes-
tic violence.”45

The court noted that, because complainants in
domestic violence cases often do not appear for trial,
prosecutors have in recent years increasingly tried to
fashion “victimless” prosecutions.46   Prosecutors are
left with proving their cases by offering certain out-
of-court statements made by the victim.  “Perhaps the
most common form of such evidence is a call for help
made by a woman to 911.”47   The court wrote, “Prior
to Crawford, such a call for help to 911 would ordi-
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narily be admitted into evidence as an ‘excited utter-
ance’ .  .  .  [and] would not violate the Sixth
Amendment’s Confrontation Clause.”48

The court held a 911 call for help is essentially
different in nature than the “testimonial” materials listed
in Crawford.49   The court opined:

A 911 call is typically initiated not by the
police, but by the victim of a crime.  It is
generated not by the desire of the prosecu-
tion or the police to seek evidence against a
particular suspect; rather, the 911 call has
its genesis in the urgent desire of a citizen
to be rescued from immediate peril.  Thus
a pretrial examination is clearly “testimo-
nial” in nature in part because it is under-
taken by the government in contemplation
of pursuing criminal charges against a par-
ticular person.  But a 911 call is fundamen-
tally different; it is undertaken by a caller
who wants protection from immediate dan-
ger.  A testimonial statement is produced
when the government summons a citizen
to be a witness; in a 911 call, it is the citi-
zen who summons the government to her
aid.50

In Moscat, the court opined that the nature of
the 911 calls is simply not equivalent to a formal pre-
trial examination by a justice of the peace in Reforma-
tion England.51   “If anything, it is the electronically
augmented equivalent of a loud cry for help.”52   For
these reasons, the court found that a 911 call for help
was not “testimonial” in nature, as that term was used
in Crawford.53

Another case criticizing Crawford is Hammon v.
State,54  a domestic violence case where a trial judge
admitted a defendant’s wife’s statements to a police
officer that the defendant had physically attacked her
by throwing her down into the glass from a shattered
heater and that he punched her twice in the chest.55

The Indiana Court of Appeals held that, “when the
police arrive at the scene of an incident in response to
a request for assistance and begin informally ques-
tioning those nearby immediately thereafter in order
to determine what has happened, statements given in
response thereto are not ‘testimonial.’”56

In Hammon, the court criticized the Crawford
decision for not defining the “crucial words” “testi-
monial” and “police interrogations.”57   It opined, “It

appears as though the common denominator underly-
ing the Supreme Court’s discussion of what consti-
tutes a ‘testimonial’ statement is the official and for-
mal quality of such a statement.”58   Using a dictionary
definition of “police interrogation,” the court concluded
that it does not apply to investigatory questions asked
at the scene of a crime shortly after it has occurred.59

The court wrote, “Such interaction with witnesses on
the scene does not fit within a lay conception of po-
lice ‘interrogations’ bolstered by television, as encom-
passing an ‘interview’ in a room at the stationhouse.”60

The court went on, “it does not bear the hallmarks of
an improper ‘inquisitorial practice.’”61   The statements
to the police officer in Hammon were deemed not “tes-
timonial” and its admissibility was not affected by the
new rule announced in Crawford.62

These are just two of the many courts trying to
resolve the confusion left by the Crawford opinion.
Justice Scalia had no doubt that the lower courts in
Crawford were acting in “utmost good faith when they
found reliability.”63   Justice Scalia opined, “The Fram-
ers, however, would not have been content to indulge
this assumption.”64 :

They knew that judges, like other govern-
ment officers, could not always be trusted
to safeguard the rights of the people; the
likes of the dread Lord Jeffreys were not
yet too distant a memory.  They were loath
to leave too much discretion in judicial
hands.  By replacing categorical constitu-
tional guarantees with open-ended balanc-
ing tests, we do violence to their design.
Vague standards are manipulable.65

The irony is that, by not explicitly providing a
comprehensive definition of “testimonial” and leaving
it for another day, the Court took the very posture
against which the Framers wanted to guard.  The
Court’s indefinite decision in Crawford assures that
either the rights of countless victims of domestic vio-
lence will be violated by an overly expansive interpre-
tation of Justice Scalia’s words, or the rights of count-
less defendants will be violated by an overly narrow
interpretation.  The opinion failed to provide an
articulable standard that the judges, defense counsel,
and prosecutors could rely on to properly serve jus-
tice, an alarming trend of this past Term.

For example, in Blakely v. Washington,66  the
Court struck down Washington’s sentencing guide-
lines and held that every defendant has the right to
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insist that the prosecutor prove to a jury all facts le-
gally essential to the punishment.67   The Court, how-
ever, pointedly refused to opine on whether the fed-
eral sentencing guidelines survived its opinion, thus
throwing the federal justice system into chaos.68   In
dissent, Justice Breyer bemoaned the fact that the Court
left federal and state prosecutors without guidance on
what to do next, “how to handle tomorrow’s case.”69 :

[T]his case affects tens of thousands of
criminal prosecutions, including federal
prosecutions.  Federal prosecutors will pro-
ceed with those prosecutions subject to the
risk that all defendants in those cases will
have to be sentenced, perhaps tried, anew.
Given this consequence and the need for
certainty, I would not proceed further piece-
meal; rather, I would call for further argu-
ment on the ramifications of the concerns
I have raised.  But that is not the Court’s
view.70

For Justice Scalia, refusal to articulate a com-
prehensive definition of “testimonial” in the Crawford
opinion “can hardly be any worse than the status
quo.”71   At best this could be true in the sense that
being shot in the arm can hardly be any worse than
being shot in the head; and provides no explanation
why the Court did not take the effort to provide guid-
ance to the courts.  But it is not true even in that lim-
ited sense.  Since Crawford, state courts have been
very busy attempting to draw an exact line separating
testimonial and non-testimonial.72   At least following
Roberts and its progeny provided “an evenhanded, pre-
dictable, and consistent development of legal principles,
fostering reliance on judicial decisions, and contribut-
ing to the actual and perceived integrity of the judicial
process.”73   The majority in Crawford has taken the
criminal justice system into the realm of the unknown
without any directives as to how to proceed, or even
an apology.

* Donald LaRoche is an Assistant District Attorney
with the Suffolk County District Attorney’s Office in
Boston, Massachusetts.  The views expressed in this
article are his and are not necessarily those of the
Suffolk County District Attorney’s Office.
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SILENT NO MORE: HIIBEL AND ITS IMPLICATIONS

BY M. CHRISTINE KLEIN*

Introduction
In Hiibel v. Sixth Judicial Dist. Court of Ne-

vada,1  the Supreme Court held that a person, as to
whom there is otherwise no probable cause for ar-
rest, can be sent to jail merely for declining to iden-
tify himself to a police officer.  This marked a water-
shed moment in Fourth2  and Fifth3  Amendment ju-
risprudence, although absent an understanding of the
relevant Constitutional context, it may at first blush
be difficult to see why.  Perplexity arises even at the
highest levels: during oral argument, one Justice
wondered why any “responsible citizen” would refuse
to give his name.4

But this is not the right question.  The proper
Constitutional focus is not on whether a citizen who
wishes to remain anonymous is cantankerous, ec-
centric, or unreasonable, but on whether he has a
right to be as cantankerous, eccentric, or unreason-
able as he wishes, particularly when there is no prob-
able cause to believe he has committed any crime.
Justice Kennedy and the four other members of the
Hiibel majority, concluding that Dudley Hiibel “re-
fused to identify himself only because he thought his
name was none of the officer’s business,”5  decided
he does not.  This article takes the position that the
Court got it wrong.

Hiibel’s Encounter With Deputy Dove
On a spring day in 2000, Dudley Hiibel was

standing by the passenger side of his pick-up truck
when he was approached by Deputy Dove of the
Humboldt County’s Sheriff’s Office.6   A witness had
claimed that a man was assaulting a woman in a truck
that looked like Hiibel’s.  Deputy Dove asked Hiibel if
he “had any identification on him,” and repeated his
demand for identification no fewer than eleven times.
After about two-and-a-half minutes, during which
Hiibel refused to provide identification while attempt-
ing to ascertain the basis for the request, Deputy Dove
arrested him.

Nevada, along with many other states,7  has what
is called a “stop-and-identify” statute, a codification
of the Supreme Court’s opinion in Terry v. Ohio.8

The Nevada statute allows a police officer to “detain
any person whom [he] encounters under circum-
stances which reasonably indicate that the person has
committed, is committing or is about to commit a
crime.”9   The officer may detain the person “only to

ascertain his identity and the suspicious circumstances
surrounding his presence abroad.”10   The detainee “shall
identify himself, but may not be compelled to answer
any other inquiry.”11

No consequences for a detainee’s failure to iden-
tify himself are set forth in the “stop-and-identify” stat-
ute itself.  However, Deputy Dove arrested Hiibel pur-
suant to another statute which makes it a misdemeanor
to delay a police officer in “discharging . . . any legal
duty of his office.”12   A Humboldt County justice of
the peace held that Hiibel’s “failure to provide identifi-
cation obstructed and delayed Dove as a public officer,”
and fined him $250.  It was this conviction that even-
tually led Hiibel to the Supreme Court.13

Basis and Scope of a “Terry Stop”
For over 175 years, probable cause was an “ab-

solute” condition precedent to a constitutionally valid
seizure under the Fourth Amendment.14   But in Terry v.
Ohio,15  the Court held that a police officer may briefly
detain a person when he has “reasonable suspicion” that
criminal activity “may be afoot.”16   This was a seismic
development in Constitutional law; as the Court subse-
quently acknowledged, “[h]ostility to seizures based on
mere suspicion was a prime motivation for the adop-
tion of the Fourth Amendment.”17   Because Terry is an
exception to the long-standing general rule of probable
cause, the Court has been “careful to maintain” its “nar-
row scope.”18

The Court also authorized police officers to con-
duct limited pat-down frisks for weapons during some
“Terry stops.”  This “narrowly drawn authority” comes
into play only when the officer has “reason to believe
that he is dealing with an armed and dangerous indi-
vidual” who might pose an immediate threat to the
physical safety of the officer.19   Thus, there is no au-
thority to conduct a “general exploratory search” for
anything other than “guns, knives, clubs, or other hid-
den instruments for the assault of the police officer.”20

The framework of a “Terry frisk” is imminent danger.

In his concurring opinion in Terry, Justice White
addressed the “matter of interrogation during an inves-
tigative stop” that the majority had put aside.21   He ex-
plained:

There is nothing in the Constitution which
prevents a policeman from addressing ques-
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tions to anyone on the streets.  Absent spe-
cial circumstances, the person approached
may not be detained or frisked but may
refuse to cooperate and go on his way.
However, given the proper circumstances,
such as those in this case, it seems to me
the person may be briefly detained against
his will while pertinent questions are directed
to him. Of course, the person stopped is
not obliged to answer, answers may not be
compelled, and refusal to answer furnishes
no basis for an arrest, although it may alert
the officer to the need for continued obser-
vation.22

For over thirty-five years, while avoiding a di-
rect ruling on the matter, the Court seemed to accept
Justice White’s limitations on “Terry stop” interroga-
tions.23   In fact, the only other federal court to review
the Nevada “stop-and-identify” statute concluded that
a Terry detainee’s right not to identify himself was
“clearly established.”24   Most recently, in Berkemer v.
McCarty,25  the Court compared a traffic stop to a
“Terry stop” and observed that

...an officer may ask the detainee a moder-
ate number of questions to determine his
identity and to try to obtain information con-
firming or dispelling the officer’s suspi-
cions. But the detainee is not obliged to
respond.  And, unless the detainee’s answers
provide the officer with probable cause to
arrest him, he must then be released.26

Various individual justices, in concurrences and
dissents, have also assumed that a detainee is allowed
to remain silent under the Fourth Amendment.27   The
dissent in Hiibel made reference to this “lengthy his-
tory” and concluded:

The majority presents no evidence that the
rule enunciated by Justice White and then
by the Berkemer Court, which for nearly a
generation has set forth a settled Terry stop
condition, has significantly interfered with
law enforcement.  Nor has the majority pre-
sented any other convincing justification for
change.  I would not begin to erode a clear
rule with special exceptions.28

The Right to Remain Silent
The “right to remain silent” is entrenched in

American law and culture, and is a rule that is easily
understood by police and citizens alike.  Indeed, the

Supreme Court recently observed that the possibility
that a person under investigation might be unaware of
his right to remain silent is “implausible.”29   When
Dudley Hiibel was arrested, he was informed of his
right to remain silent – even though he had just been
arrested for exercising that very right.

The privilege against self-incrimination is based
on an “unwillingness to subject those suspected of
crime to the cruel trilemma of self-accusation, per-
jury or contempt,” as well as “respect for the inviola-
bility of the human personality and of the right of each
individual ‘to a private enclave where he may lead a
private life.’”30   It applies to communications that are
“testimonial,” as the Court has recognized nearly all
verbal communications to be.31   A privileged commu-
nication must also be “incriminating,” meaning that it
will itself “support a conviction” or “furnish a link in
the chain of evidence needed to prosecute.”32   In Cali-
fornia v. Byers, five of nine Justices concluded that
stating one’s name can be incriminatory.33

The Hiibel Opinion and Its Implications
The Hiibel majority weakened Fourth and Fifth

Amendment protections by holding that a Terry de-
tainee can not only be frisked for weapons that might
pose an immediate physical threat, but can also be
forced to disclose his name under penalty of arrest.
There is a tendency to shrug one’s shoulders, as a
majority of the Nevada Supreme Court did, and rea-
son that a mandatory identification requirement is “far
less intrusive than conducting a pat down search of
one’s physical person.”34   And anyway, “we reveal
our names in a variety of situations every day without
much consideration.”35   As Justice Kennedy wrote,
one’s identity is “by definition, unique; yet it is, in
another sense, a universal characteristic.  Answering
a request to disclose a name is likely to be . . . insig-
nificant in the scheme of things . . . .”36   And cer-
tainly, after September 11, 2001, “the dangers we face
as a nation are unparalleled.”37   So surely, those un-
concerned with the Hiibel ruling might think, sending
to jail those citizens who refuse to identify themselves
when there is reason to think they are engaged in
wrongdoing will promote legitimate government in-
terests with only a minimal intrusion on individual
rights.

There are, however, flaws in this reasoning, both
in general and, specifically, as a result of problematic
aspects of the Hiibel opinion itself.  The remainder of
this article will address some of the more obvious con-
cerns.
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The Flawed “Terry Frisk” Analogy
It may at first seem evident that being physically

handled during a weapons pat-down is more invasive
than simply being asked, and forced to provide, one’s
name.  But the apples-to-oranges comparison between
a “Terry frisk” and compelled identification does not
stand up to closer inspection.

As an initial matter, not every person subjected
to a “Terry stop” will also, automatically, be subjected
to a “Terry frisk.”  A weapons pat-down is permissible
if and only if, along with suspecting the detainee gen-
erally of wrongdoing, the officer also has reason to
believe that he is armed and presents an imminent dan-
ger to the officer’s physical safety.  On the other hand,
under “stop-and-identify” statutes like Nevada’s, ev-
ery person subjected to a Terry stop will be compelled
under threat of arrest to identify himself.  The officer
need not have any “reason to believe that he is dealing
with [a] . . . dangerous individual.”38   But just as a
weapons frisk must be justified by “more than the gov-
ernmental interest in investigating a crime,”39  so must
compelled identification.  A “Terry frisk” will instantly
reveal the presence of life-threatening weapons.  Com-
pelled identification will result in the need to spend
several minutes running a database search to find in-
formation about the detainee’s criminal history.  The
exigencies that justify the first scenario simply do not
arise to justify the second.  Moreover, “it is the ob-
servable conduct, not the identity, of a person, upon
which an officer must legally rely when investigating
crimes and enforcing the law.”40

In addition, although a weapons pat-down is a
physical intrusion, it is limited in scope.  A demand for
identification is far more extensive in scope, for at
least two reasons.  First, a “Terry frisk” is limited to a
search for weapons; an officer “may not detect a wallet
and remove it for search.”41   But when identification
is compelled, “the officer can now, figuratively, reach
in, grab the wallet and pull out the detainee’s identifi-
cation.”42   Either the detainee must himself furnish
identification or, if he refuses to do so, he must sub-
mit to an arrest pursuant to which the police will con-
duct a search and acquire his identification.  That is,
the “stop-and-identify” statute provides probable cause
for an arrest where it would not otherwise exist.  This
is not an insignificant expansion of police authority
during “Terry stops.”

Second, unlike a frisk, which ends quickly and
tells the officer only whether the detainee is armed,
obtaining a person’s identity is only the tip of the ice-
berg in terms of what information an officer can dis-

cover.  In this age of multiple, cross-linked databases,
disclosure of one’s name is certain to unleash a tor-
rent of additional information.43   Justice Stevens made
this very point in his Hiibel dissent, observing that a
name “can provide the key to a broad array of infor-
mation about the person, particularly in the hands of a
police officer with access to a range of law enforce-
ment databases.  And that information, in turn, can be
tremendously useful in a criminal prosecution.”44

The “Reasonableness” of Anonymity
We provide our names to strangers all the time.

No one lives his life in perfect anonymity.  But we
decide to whom, and under what conditions, we dis-
close our identities.  There are consequences to ano-
nymity, to be sure – the man who conceals his name
at the airport will not be allowed to fly; the woman
who conceals her name from the bank will not be per-
mitted to open an account.  But we decide which con-
sequences are acceptable to us and which are not.  In
none of these voluntary, day-to-day transactions do
we face arrest and a criminal record if we choose to
stay anonymous.

The Nevada Supreme Court began its opinion by
recognizing:

Fundamental to a democratic society is the
ability to wander freely and anonymously,
if we so choose, without being compelled
to divulge information to the government
about who we are or what we are doing.
This “right to be let alone” – to simply live
in privacy – is a right protected by the
Fourth Amendment and undoubtedly sacred
to us all.45

But the court quickly jettisoned that observation
by adding that “[r]easonable people do not expect their
identities – their names – to be withheld from offic-
ers.”46   Here is the problem: the Fourth Amendment
“does not impose obligations on the citizen but instead
provides rights against the government.”47   Reason-
ableness is a burden imposed upon the State, not its
citizens.48   This is just as true for other Constitutional
protections; for example, the content of a man’s
speech may prove him an unreasonable fool, but the
State is precluded from infringing upon it.  Similarly,
a citizen, who has done nothing giving rise to prob-
able cause for arrest, has every right to maintain his
anonymity, whether or not his neighbor thinks it is
unreasonable for him to do so.

In addition, this reasoning does not apply only to
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“Terry stop” situations.  If the only question is  whether
a “reasonable” or “responsible” citizen would provide
his name, then any citizen — not only one as to whom
there is reason to suspect wrongdoing — can be jailed
for retaining his anonymity.

Speaking is Now the Default Rule
The Hiibel opinion will, as a practical matter,

affect every citizen, not just those who are suspected
of wrongdoing.  This is why:

The Hiibel majority expanded upon the Terry
Court’s break with nearly two centuries of Fourth
Amendment jurisprudence by authorizing a State to
arrest any citizen who does not provide his name to
an officer whose “reasonable suspicion” has been
aroused.  At least this appears at first glance to be the
Court’s ruling, and it would at least have the advan-
tage of being bright-line and easy to understand.  But
matters are a bit more complicated than that, because
“an officer may not arrest a suspect for failure to iden-
tify himself if the request for identification is not rea-
sonably related to the circumstances justifying the
stop.”49   Muddying the waters further, the Court sug-
gested two entirely different standards for determin-
ing whether a demand for identification is “reasonably
related to the circumstances justifying the stop.”  The
first standard, based on dicta from Hayes v. Florida,50

is whether there is a “reasonable basis for believing”
that disclosure of the name “will establish or negate
the suspect’s connection with [the] crime.”51   This
standard seems to favor the detainee.  (It also raises
obvious Fifth Amendment concerns.)  The second stan-
dard is whether the officer’s request is a
“commonsense inquiry.”52   Since it is difficult to imag-
ine any circumstance in which it would not be com-
mon sense for an officer to ask a detainee his name,
this standard strongly favors the State.

The Hiibel majority adds to the confusion in
its Fifth Amendment analysis.  First, the majority left
for another day the question whether stating one’s name
is “testimonial,” limiting its holding to its determina-
tion that in Hiibel’s case, his name was not “incrimi-
nating.”53   Additionally, the majority suggested that
even in a case where there is a substantial allegation
that furnishing one’s identity would prove incriminat-
ing, the Fifth Amendment’s privilege still might not
apply.54   The majority also reasoned that a name is
incriminating only in “unusual circumstances”55  –
which begs the question what interest the State has in
it under the Fourth Amendment.

Before Hiibel, both police and citizens could ad-
here to a very simple, easy-to-understand rule: police
could ask, but citizens did not have to answer.  Now,
although both citizens and police must conduct a com-
plicated calculus, it is the citizen who bears the greater
burden.  Anyone approached by a police officer must
decide whether remaining silent and preserving his
anonymity – as under all but the most limited circum-
stances he is still permitted to do – is a constitution-
ally protected right or a crime.

He must first decide if he is the subject of a le-
gitimate “Terry stop”: if so, silence is a crime, if not, it
is a right.  He must then decide whether the officer’s
request for identification is “reasonably related” to his
suspicion: if so, silence is a crime, if not, it is a right.
But until the Court speaks again, a detainee must guess
whether to use the strict Hayes “establish or negate”
standard, or the more lenient “commonsense inquiry”
standard.  He must further decide if revealing his identity
would lead to a substantial risk of self-incrimination,
and if so, then silence might be a crime, but on the
other hand it might be a right.  Again, there is no way
to be sure until the Court speaks again.

A citizen who chooses not to identify himself –
even if he is correct that he need not do so — must
hope that the police officer has sifted through the vari-
ous factors and come up with the same answer.  If
the officer sees things differently, the citizen can vin-
dicate himself only by submitting to an arrest record
and incurring the expense of defending himself in court.
Most Terry detainees are never arrested, and most citi-
zens will not want to run the substantial risk that si-
lence now presents.  The de facto result is that the
police can approach anyone, for any reason or no rea-
son at all, and breach the cloak of anonymity.

As the Court has recognized in the past, “the
protections intended by the Framers could all too eas-
ily disappear in the consideration and balancing of the
multifarious circumstances presented by different
cases,” and so a “single, familiar standard is essential
to guide police officers.”56   In Hiibel, the Court has
strayed far from this sensible observation.

Information Beyond a Name
At oral argument in Hiibel, counsel for the United

States, arguing as amicus curiae on behalf of Nevada,
was asked: “[W]hy do you stop at the name?” and
responded: “I’m not sure that there’s a limitation re-
lated to answers to questions.”57   The Hiibel dissent
recognized this concern:
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Can a State, in addition to requiring a
stopped individual to answer “What’s your
name?” also require an answer to “What’s
your license number?” or “Where do you
live?”  Can a police officer, who must know
how to make a Terry stop, keep track of
the constitutional answers?58

These are not idle concerns.  The “stop-and-iden-
tify” statutes of many others states authorize police to
demand information including a detainee’s address, des-
tination, and an explanation of his conduct.  All these
inquiries might be “common sense,” the information
gleaned might “establish or negate” the detainee’s con-
nection to a crime, and answers may or may not be
incriminating.  It could even be argued that the more
information an officer has, the better able he is to as-
sess his safety.  The reasoning of the Hiibel majority
provides no clear understanding of limitations to in-
terrogations during “Terry stops,” now that silence is
no longer the rule.

Conclusion
We do live in difficult times, and the threat of

terrorism is a real one.  Civil liberties can impede ef-
fective police work.  Police could be even more ef-
fective if they were allowed to approach whomever
they wished and find out whatever they wanted to
know.  But the Constitution is not properly viewed as
a mere impediment to arrest.  As the Court recognized
in another stop-and-identify case:

Appellants stress the need for strengthened
law enforcement tools to combat the epi-
demic of crime that plagues our Nation.  The
concern of  our citizens with curbing crimi-
nal activity is certainly a matter requiring
the attention of all branches of government.
As weighty as this concern is, however, it
cannot justify legislation that would other-
wise fail to meet constitutional standards .
. . .59

As written, the Hiibel opinion has abandoned
clarity and replaced it with a complicated formula that
no police officer can realistically be expected to apply
consistently during a “Terry stop.”  Nor is it possible
for citizens to understand the distinctions between pro-
tected silence and criminalized silence. Hiibel has
opened the floodgates to piecemeal litigation as to the
constitutionality of arresting citizens for not disclos-
ing a wide variety of information beyond mere iden-
tity.  One can only hope that, in the line of cases that
will inevitably follow Hiibel, the Court declines to fur-

ther erode Constitutional first principles.

*M. Christine Klein is a litigation and appellate attor-
ney in the Richmond, Virginia office of Hunton & Wil-
liams LLP and was co-author of the Cato Institute’s
amicus curiae brief on behalf of Dudley Hiibel.  The
views expressed herein are solely those of Ms. Klein
and do not necessarily represent the views of Hunton
& Williams LLP.
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BUILDING A BETTER TERRY STOP:  THE CASE FOR HIIBEL

BY CHARLES HOBSON*

Hiibel v. Sixth Judicial District Court,1  decided
by the Supreme Court in June, is an easy case to mis-
understand.  Too often, public perceptions about this
case frame the debate as a choice between civil liber-
ties and an authoritarian state ordering individuals to
present their papers or risk imprisonment.2   The Hiibel
decision does not go that far.  While important, the
Supreme Court decision only grants a limited author-
ity to police officers in states with appropriately nar-
row stop and identify laws.  People are at no greater
risk of arbitrary arrest than they were before the deci-
sion.  What has happened is that the “stop and frisk”
sanctioned by Terry v. Ohio,3  has become an even
more effective public safety tool at little additional cost
to civil liberty.

Hiibel affirmed the constitutionality of a Nevada
stop and identify statute.  If an officer stopped a per-
son under a reasonable suspicion that the person had
committed or was about to commit a crime, then the
stopped individual is required to comply with a re-
quest for identification from the officer.  Failure to
comply is a misdemeanor.4   These laws are found in
many states.5

The Supreme Court properly rejected the Fourth
and Fifth Amendment attacks on the Nevada law.  The
Fourth Amendment is not an absolute guarantee of
privacy from searches and seizures, but instead pro-
hibits only “unreasonable searches and seizures . . . .”6

Therefore, the Fourth Amendment only protects ex-
pectations of privacy that society deems reasonable.7

The Fourth Amendment attack on stop and identify
laws fails because of the minimal privacy interest in
one’s identity.  We constantly identify ourselves to the
government and each other.  Proof of identity is nec-
essary to work, to drive, to have a bank account, and
for other modern necessities.8   Since many govern-
ment agencies already know our identities, there is
little, if any, loss of privacy in complying with a stop
and identify law. 9   Given the needs of modern soci-
ety, there is no reasonable expectation of privacy in
one’s identity in the context of a Terry stop.

Fourth Amendment challenges to searches or sei-
zures are resolved by balancing the reasonable expec-
tation of privacy against the legitimate government in-
terests served by the intrusion.10   The Hiibel Court
correctly recognized that identifying the suspect at a
Terry stop serves important and legitimate interests.

Prompt identification allows the officer to determine
highly relevant information, such as if the suspect is
wanted for a crime or has a record of violence or
mental disorder.11   Also, identification can help quicken
the release of an innocent suspect in some circum-
stances.12   Since identity is a public matter for almost
everybody, the balance of interests strongly favors al-
lowing the state to require identification at Terry stops.

Critics of stop and identify statutes also claim
that these laws allow police to circumvent the prob-
able cause requirement for arrest.  The claim is that
stop and identify laws allow police to arrest people for
merely being suspicious, and this encourages arbitrary
police action.13   The Supreme Court properly rejected
this argument.  Stop and identify laws only apply if
the person is validly stopped under Terry’s reasonable
suspicion standard.  Supreme Court precedent pre-
vents police from stopping people without suspicion
and demanding identification,14  and the Hiibel deci-
sion does not change this rule.15

Hiibel was not arrested because the officer had
reasonable suspicion to make a Terry stop, but be-
cause the officer had probable cause to believe that
Hiibel did not comply with Nevada’s stop and identify
law.16   This demonstrates that fears of a repressive
stop and identify regime are overblown.  Any valid
stop and identify law, like Nevada’s, contains an im-
portant limit on officer discretion and the authority of
the state.  The Nevada law only required the detained
person to answer the officer’s request for a name.17

A more stringent identification requirement would raise
substantial constitutional questions.  For example,
California’s  stop and identify law, which required the
detainee to provide “credible and reliable” identifica-
tion, was struck down for being unconstitutionally
vague in Kolender v. Lawson.18   Just as vague, diffi-
cult to satisfy identification requirements give too much
discretion to the officer,19  the narrower, more easily
satisfied requirement upheld in Hiibel effectively lim-
its the discretion of the officer in the field.  Since the
detainee can avoid arrest by merely stating his or her
name, Hiibel does not give officers the authority to
make arbitrary arrests.  While it is possible that a more
stringent identification requirement would survive ju-
dicial review, the specter of Kolender counsels a more
cautious approach.
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It is true that an officer could overcome this limit
by lying about the suspect’s response, but this is a
constitutional strawman.  No constitutional standard
can consistently defeat a sufficiently corrupt officer.
Manufactured consent to a search can overcome the
warrant requirement for searches, and planted evidence
can overcome probable cause or even proof beyond a
reasonable doubt.  The overwhelming majority of po-
lice officers are honest and conscientious.  Defense
counsel, citizen oversight, and a vigilant press are much
more effective at dealing with those few who are will-
ing to perjure themselves to harass individuals than a
punitively stringent constitutional criminal procedure.
Fourth Amendment doctrine is predicated on the as-
sumption that most officers are honest, and Hiibel is
no different.

Fifth Amendment attacks on stop and identify
laws are similarly unpersuasive.  As the Supreme Court
properly held, producing one’s name to an officer car-
ries “no reasonable danger of incrimination.”20   While
providing one’s identity may lead to arrest if there is
an outstanding warrant, the mere fact of identity will
not be used to convict the person at trial.  While iden-
tity is unique, to each of us it is also a universal char-
acteristic.21   An arrestee must provide his or her iden-
tity, as does a witness who is about to invoke the self-
incrimination privilege.22   Also, if the state can readily
establish a fact without compelling it from the indi-
vidual, then testimony regarding that fact’s existence
is much less likely to be incriminating.23   Every April
we provide the federal government with our identities
in our tax returns, yet this does not raise any genuine
Fifth Amendment problem.24   Barring highly unusual
circumstances, identity is not incriminating, and stop
and identify statutes do not violate the Fifth Amend-
ment.25

Hiibel represents the triumph of common sense
over hyperbole.  Police can now make Terry stops
even more effective tools for public safety than they
were before.  The decision allows states to fashion
laws which will entitle police to non-incriminating but
highly useful information that we give out to the pub-
lic every day.  There will be no random stops with
demands for one’s papers after Hiibel.  However, there
will be less crime and more apprehended criminals.

*Charles Hobson is an attorney with the Criminal Justice
Legal Foundation, Sacramento, California.  He filed an
amicus curiae brief supporting the state in the Hiibel case.
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ENVIRONMENTAL LAW AND PROPERTY RIGHTS

DRAMATIC STATE CASES LARGELY SUPPORT PROPERTY RIGHTS

BY STEVEN J. EAGLE*

The state courts have continued to issue envi-

ronmental law and property rights cases. Some sup-

port private property rights. Others defer to command-

and-control regulation. However, the trend seems to

favor property rights, with the most dramatic case

being the Michigan Supreme Court’s repudiation of its

Poletown Doctrine in County of Wayne v. Hathcock,

684 N.W.2d 765 (Mich. 2004).

As this issue went to press, the U.S. Supreme

Court granted certiorari in Kelo v. City of New Lon-

don ,  843 A.2d 500 (Conn. 2004),  cert.

granted,__S.Ct.__, 2004 WL 2069452 (Sept. 28, 2004)

(No. 04-108).  In Kelo, discussed in Section I.B., the

Connecticut Supreme Court upheld the condemnation

of the unblighted homes of long time New London

residents for resale to a private redeveloper as part of

an economic revitalization effort.  This might well be

the most important property rights case of the Court’s

2004 term.

I. BATTLE OVER EMINENT DOMAIN FOR PRIVATE

REDEVELOPMENT INTENSIFIES.

Probably the most interesting and important re-

cent state cases have concerned the battle over the

power of state and local governments to take private

property for reconveyance to new private owners,

ostensibly for “redevelopment” purposes.

Background: The Fifth Amendment says that

“… nor shall private property be taken for public use

without just compensation.” The Supreme Court de-

clared in 1798 that “a law that takes property from A

and gives it to B … cannot be considered a rightful

exercise of legislative authority.” Calder v. Bull, 3

U.S. (3 Dall.) 386, 388 (1798) (opinion of Chase, J.).

In recent times, however, the Court has held that

“[o]nce the object is within the authority of Congress,

the means by which it will be attained is also for Con-

gress to determine.” Berman v. Parker, 348 U.S. 26,

33 (1954). Furthermore, the Public Use Clause is “co-

terminous” with the police power. Hawaii Housing

Authority v. Midkiff , 467 U.S. 229, 240 (1984).

Midkiff involved condemnation of freehold interests

for transfer to the respective ground lessees. More gen-

erally, Berman approved condemnation of even non-

blighted parcels in blighted neighborhoods for recon-

veyance to private redevelopers, so long as private

gains were incidental to public purposes.

However, judicial skepticism of condemnation for

private redevelopment is increasing. The increasingly

aggressive use of eminent domain by localities came

to public awareness largely as a result of a 1998 ar-

ticle in the Wall Street Journal. “Local and state gov-

ernments are now using their awesome powers of

condemnation, or eminent domain, in a kind of corpo-

rate triage: grabbing property from one private busi-

ness to give to another. A device used for centuries to

smooth the way for public works such as roads, and

later to ease urban blight, has become a marketing tool

for governments seeking to lure bigger business.”
1

 A

more comprehensive report from the Institute for Jus-

tice has documented this practice.
2

Recent cases such as Manufactured Housing Com-

munities of Washington v. State of Washington, 13 P.3d

183 (Wash. 2000), Southwestern Illinois Development

Authority v. National City Environmental, L.L.C., 768

N.E.2d 1 (Ill. 2002) (SWIDA), and 99 Cents Only

Stores v. Lancaster Redevelopment Agency, 237 F. Supp.

2d 1123 (C.D. Cal. 2001) mark a revival of meaning-

ful judicial scrutiny of landowners’ claims that the

exercise of eminent domain, supposedly for public

benefit, should be invalidated as primarily for private

benefit.

A.  The Michigan Supreme Court Overturns Poletown

Doctrine in County of Wayne v. Hathcock 684 N.W.2d

765 (Mich. 2004).

Background: In Poletown Neighborhood Coun-

cil v. City of Detroit, 304 N.W.2d 455 (Mich. 1981),

the Michigan Supreme Court upheld the condemna-

tion of an entire vibrant and close-knit ethnic neigh-

borhood, replete with 1600 homes, shops and churches,

so that the land could be transferred to General Mo-

tors Corporation for construction of a Cadillac assem-

bly plant. GM had threatened to build the plant outside

the city at a time of high unemployment, which the

court said made the public the primary beneficiary of

the condemnation. Poletown has been the emblematic

case permitting condemnation of non-blighted areas

for private redevelopment.

Probably the most important recent state prop-

erty rights decision was handed down by the Michi-

gan Supreme Court on July 30, 2004. In County of
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Wayne v. Hathcock, 684 N.W.2d 765 (Mich. 2004),
the county sought to condemn land for its planned
1,300-acre “Pinnacle Aeropark Project,” to be located
south of Detroit Metropolitan Airport. The project had
its roots in the expansion of the airport and concerns
about aircraft noise. The Federal Aviation Administra-
tion contributed some $21 million for the purchase of
nearby parcels, with the provision that the land be put
to an economically productive use. The county con-
ceived of constructing a “large business and technol-
ogy park with a conference center, hotel accommo-
dations, and a recreational facility.” The county claimed
that this “cutting-edge development will attract national
and international businesses, leading to accelerated
economic growth and revenue enhancement.” Its ex-
pert testimony “anticipated that the Pinnacle Project
will create thirty thousand jobs and add $350 million
in tax revenue for the county.” Id. at 770-71.

The court concluded that the condemnation would
be legal under applicable state law, and went on to
review its constitutionality.

1. Poletown Abrogated as Unconstitutional
The constitutional analysis in Hathcock was based

on the understanding of “public use” as a legal term of
art at the time of ratification of the 1963 Michigan
Constitution. From this starting point, the court ana-
lyzed in some detail what it deemed the flaws in its
earlier Poletown opinion. Poletown had incorrectly
applied a minimal standard of judicial review in emi-
nent domain cases, supported by no authority except
a plurality opinion. “Before Poletown, we had never
held that a private entity’s pursuit of profit was a ‘pub-
lic use’ for constitutional takings purposes simply be-
cause one entity’s profit maximization contributed to
the health of the general economy.” Id. at 786. The
court quoted the eminent Michigan jurist Thomas M.
Cooley, who opined that a statute permitting condem-
nation for private power mills, with no subsequent
constraint on the owner, “will in some manner ad-
vance the public interest. But incidentally every lawful
business does this.” Id. (quoting Ryerson v. Brown,
35 Mich. 333, 339 (1877).

Because Poletown’s conception of a public
use – that of ‘alleviating unemployment and
revitalizing the economic base of the com-
munity’ – has no support in the Court’s emi-
nent domain jurisprudence before the
Constitution’s ratification, its interpretation
of “public use” in art. 10, §  2 cannot re-
flect the common understanding of that
phrase among those sophisticated in the law

at ratification.  Consequently, the Poletown
analysis provides no legitimate support for
the condemnations proposed in this case
and, for the reasons stated above, is over-
ruled. Id.  at 787 (quoting Poletown, 304
N.W.2d at 459).

The Michigan Supreme Court concluded that,

“because Poletown itself was such a radi-
cal departure from fundamental constitu-
tional principles and over a century of this
Court’s eminent domain jurisprudence lead-
ing up to the 1963 Constitution, we must
overrule Poletown in order to vindicate our
Constitution, protect the people’s property
rights, and preserve the legitimacy of the
judicial branch as the expositor—not cre-
ator—of fundamental law.” Id.

Given that Poletown was such a “radical depar-
ture” from the court’s constitutional jurisprudence, it
was to apply retroactively to all pending cases in which
a challenge to it had been made and preserved. Id. at
788.

2. Hathcock Established Three Permissible Bases
for Exercises of Eminent Domain to be Followed by
Reconveyance to Private Parties

The Court reviewed the history of the term “pub-
lic use” under the Michigan constitutions, and con-
cluded that “the transfer of condemned property is a
‘pubic use’ when it possesses one of the three char-
acteristics in our pre-1963 case law identified by Jus-
tice Ryan” in his Poletown dissent:

First, condemnations in which private land
was constitutionally transferred by the con-
demning authority to a private entity in-
volved “public necessity of the extreme sort
otherwise impracticable.”
* * *
Second, this Court has found that the trans-
fer of condemned property to a private en-
tity is consistent with the constitution’s
“public use” requirement when the private
entity remains accountable to the public in
its use of that property.
* * *
Finally, condemned land may be transferred
to a private entity when the selection of the
land to be condemned is itself based on pub-
lic concern. In Justice Ryan’s words, the
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property must be selected on the basis of
“facts of independent public significance,”
meaning that the underlying purposes for
resorting to condemnation, rather than the
subsequent use of condemned land, must
satisfy the Constitution’s public use require-
ment. Id. at 781-783 (quoting Poletown,
304 N.W.2d at 478-480 (Ryan, J. dissent-
ing).

Under the first test, the court found that the na-
tion was “flecked” with “shopping centers, office
parks, clusters of hotels, and centers of entertainment
and commerce.” Therefore, the Pinnacle Project was
“not an enterprise ‘whose very existence depends on
the use of land that can be assembled only by the co-
ordination central government alone is capable of
achieving.” Id. at 783 (quoting Poletown, 304 N.W.2d
at  478 (Ryan, J. dissenting).

This analysis seems unquestionably correct. The
“need” for the condemned parcels resulted only from
the county’s extensive purchases and commitments
to the redevelopment project, which were spurred on
by federal funds. The typical uses that border major
airports – small fabricating plants, freight consolida-
tion depots, and the like – are compatible with airport
noise. In other words, the Pinnacle Project was a boot-
straps operation.

Had the county attempted to acquire only those
legal rights that were necessary to proper operation of
the expanded airport, such as easements for noise, it
is likely that the “public necessity” test of Hathcock
would have been complied with.

The second Hathcock test requires that the trans-
feree of the condemned land remain “accountable to
the public in its use of that property.” In the case it-
self, there was no mechanism for accountability, since
none had been required under Poletown.

What if the private redevelopers of the Pinnacle
Project had entered into formal and recorded covenants
requiring them to “broaden[] the County’s tax base
[to include] service and technology,” or “enhance the
image of the County in the development community,”
or “aid[] in its transformation from a high industrial
area, to that of an arena ready to meet the needs of the
21st century,” or “attract national and international
businesses?” Id. at 770-771. Such aspirational and
gauzy promises might well be adjudicated as too vague
to be enforceable, thus not providing meaningful ac-
countability.

Localities might impose more specific require-
ments, but that would raise their costs. It seems likely
that accountability would be better secured through
the project’s governance structure than through per-
formance standards. Thus, one might expect post-
Hathcock redevelopment agreements to stress the col-
laborative nature of what would be articulated as a
public-private partnership. Under such a structure, the
redevelopment agency might have an institutionalized
voice in, or veto power over, modifications in the origi-
nal project. Also, the conveyance to the private rede-
veloper might be for a limited period rather than in
fee, in which case the public agency would gain le-
verage through the possibility of nonrenewal. The
agency and the private redeveloper would have to de-
vise language that would pass the judicial “account-
ability” standard. At the same time, however, the docu-
mentation would have to provide the redeveloper with
sufficiently certain rights so as not to discourage pro-
spective lenders or tenants.

The final Hathcock standard, the establishment
that condemnation is appropriate on account of the
present state of the parcel, as opposed to its future
possibilities, relates to the original goal of urban re-
newal, slum clearance. It is unlikely that condemna-
tion based on genuine urban blight would be contest-
able, although the distinction between genuine blight
and “pretextual” blight (as noted in 99 Cents Only
Stores, 237 F.Supp.2d at 1129) might not always be
easy to draw.

3. Conclusion
County of Wayne v. Hathcock  684 N.W.2d 765

(Mich. 2004),  marks what might be an important  turn-
ing point in American condemnation law. By abrogat-
ing the iconic Poletown decision, it both abets and
calls sharp attention to the trend towards a closer ex-
amination of condemnation to further economic de-
velopment. Also, its delineation of three permissible
bases for the use of eminent domain where the parcel
is to be reconveyed to another private party seems
susceptible of wide adoption.

Hathcock does not require government to curtail
urban renewal efforts. Nor, since it is based on the
Michigan constitution, does it invoke authority that
might be binding on another jurisdiction. However, the
case is persuasive authority for the proposition that
the diffused benefits thrown off by successful local
business should not be sufficient to justify the use of
eminent domain.
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B. “Economic Development” as “Public Use” With-
stands Facial Attack

 In a case of first impression, the Supreme Court
of Connecticut has held that economic development
constitutes a public use for eminent domain purposes
under the Federal and state constitution. Kelo v. City
of New London, 843 A.2d 500 (Conn. 2004). The case
involved the condemnation of homes adjacent to the
site of a major drug company’s new international re-
search facility for compatible corporate use and for
residential redevelopment that would link the site to an
existing state park. The court described the New Lon-
don project, for which residential parcels were con-
demned, as a “significant economic development plan
that is projected to create in excess of 1000 jobs, to
increase tax and other revenues, and to revitalize an
economically distressed city, including its downtown
and waterfront areas.” Id. at 507.

The Connecticut Supreme Court emphasized leg-
islative findings “that the economic welfare of the state
depends upon the continued growth of industry and
business within the state; that the acquisition and im-
provement of unified land and water areas and va-
cated commercial plants to meet the needs of industry
and business should be in accordance with local, re-
gional and state planning objectives; that such acqui-
sition and improvement often cannot be accomplished
through the ordinary operations of private enterprise
at competitive rates of progress and economies of cost;
that permitting and assisting municipalities to acquire
and improve unified land and water areas and to ac-
quire and improve or demolish vacated commercial
plants for industrial and business purposes ... are pub-
lic uses and purposes for which public moneys may be
expended.” Id. at 520 (emphasis by court).

The court subsequently concluded that the
project was primarily for public, as opposed to pri-
vate, benefit.  As this issue went to press, the U.S.
Supreme Court granted certiorari in Kelo.  2004 WL
2069452 (Sept. 28, 2004) (No. 04-108)

C.Some Courts Distinguish “Public Purpose” from
“Public Use” . . .

All legitimate government actions must be de-
signed to accomplish a “public purpose.” The criteria
for “public purpose” are distinct from those for “pub-
lic use” under the Takings Clause. The distinction is
important—since a valid exercise of eminent domain
must satisfy both requirements.

1. Town of Beloit v. County of Rock, 657
N.W.2d 344 (Wis. Mar. 4, 2003)

This is a “public purpose” case, not directly in-
volving “public use” with respect to eminent domain.
The town originally had acquired river-front land from
farmers and resold it to the Caterpillar Company for
industrial development. When that project did not work
out, the town reacquired the land and attempted to sell
it to other developers. After that proved unsuccessful,
the town itself undertook to develop the residential
Heron Bay Subdivision. The court found this exercise
of municipal industrial policy legitimate, since land
development by municipalities did not violate state law
and since it was predicated on the creation of jobs and
economic development. Quoting earlier holdings, the
Wisconsin Supreme Court declared: “Only if it is ‘clear
and palpable’ that there can be no benefit to the public
is it possible for a court to conclude that no public
purpose exists.” Id. 351 (citations omitted).

Town of Beloit is significant for our purposes
because the court very carefully quotes the landmark
Illinois SWIDA decision: “While the difference between
a public purpose and a public use may appear to be
purely semantic, and the line between the two terms
has blurred somewhat in recent years, a distinction
still exists and is essential to this case.... [The] flex-
ibility [in terminology] does not equate to unfettered
ability to exercise takings beyond constitutional bound-
aries.” 657 N.W.2d at 356 (quoting SWIDA, 768
N.E.2d at 8). In other words, the Supreme Court of
Wisconsin is serving notice that its liberal “public pur-
pose” doctrine regarding the expenditure of public
funds does not automatically translate into a liberal
“public use” doctrine justifying the exercise of emi-
nent domain.

2. Friends of Parks v. Chicago Park Dist., 786
N.E.2d 161 (Ill. Feb. 21, 2003)

This case draws the same distinction between
“public purpose” for spending and “public use” for
condemnation as did Town of Beloit. Here, the Illinois
Supreme Court approved the use of public funds in
financing the renovation of Soldier Field, largely for
the benefit of the Chicago Bears. The court added that
its landmark SWIDA decision was “inapposite,”  since
it involved eminent domain, and that its “holding is not
a retreat from [its SWIDA] analysis.” Id. at 167.

3.  Georgia D.O.T. v.  Jasper County, 586 S.E.2d
853 (S.C. Sept. 15, 2003)

A county attempted to condemn undeveloped land
owned by the Georgia Department of Transportation
(GDOT) on the South Carolina side of the Savannah
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River. Since GDOT had no extraterritorial power of
eminent domain, it was treated as a private landowner.
The county intended to lease part of the parcel after
condemnation to a private company that would de-
velop a large maritime terminal, which would operate
in conjunction with a business park the county would
itself develop on the rest of the condemned parcel.
The trial court found that eminent domain would be
for “public use,” since the evidence indicated that the
majority of the county’s population had low-paying
jobs in tourism and service industries and that 25%
lived below the poverty line. The proposed project
would add about 40% of the county’s current tax base
and would diversify its job base.

The South Carolina Supreme Court reversed,
holding that the cases cited below related to “public
purpose” under taxation and bond revenue laws. How-
ever, “‘public purpose’ discussed in these cases is not
the same as a ‘public use,’ a term that is narrowly
defined in the context of condemnation proceedings.”
586 S.E.2d at 638 (citing Edens v. City of Columbia,
91 S.E.2d 280, 283 (1956). The marine terminal would
be gated, accessible only to those doing business with
the lessee, and “public” only to the extent that differ-
ent steamship lines would use it. The court empha-
sized that:

The public use implies possession, occu-
pation, and enjoyment of the land by the
public at large or by public agencies; and
the due protection of the rights of private
property will preclude the government from
seizing it in the hands of the owner, and
turning it over to another on vague grounds
of public benefit to spring from a more
profitable use to which the latter will de-
vote it. 586 S.E.2d at 856-857 (quoting
Edens, 91 S.E.2d at 283).

The court also “emphasize[d],” however, that “it
is the lease arrangement in the context of a condem-
nation that defeats its validity.” It did not rule out ac-
complishment of the project in a different manner. Id.

4.  Bailey v. Myers, 76 P.3d 898 (Ariz. Ct. App.
Oct. 1, 2003)

The Bailey family had operated Bailey’s Brake
Service on the parcel for many years. At the behest of
the owner of a nearby Ace Hardware store who de-
sired to relocate to the parcel, it was included within
the Mesa Town Center Redevelopment Area. The court
ruled that the proposed taking was not for a public
use. It noted that “when a proposed taking for a rede-

velopment project will result in private commercial
ownership and operation, the Arizona constitution re-
quires that the anticipated public benefits must sub-
stantially outweigh the private character of the end
use so that it may truly be said that the taking is for a
use that is ‘really public.’” Id. at 904.

D.  . . . But Other Courts Cling to Deference.
1. City of Las Vegas Downtown Redevel.

Agency v. Pappas, 76 P.3d 1 (Nev. Sept. 8, 2003), cert.
denied, 124 S.Ct. 1603 (Mar. 8, 2004).

In order to alleviate what it determined to be the
blight of the core of downtown Las Vegas, the rede-
velopment agency planned a massive project:

Several components comprised the Fremont
Street Experience, including a sculpted steel
mesh canopy stretching across Fremont
Street from Main to Fourth Streets. The
canopy would allow light and air flow dur-
ing daylight hours but would provide shade
for tourists. At night, however, the Fremont
Street Experience would present a sound
and light show. In addition, the Fremont
Street Experience would create a pedestrian
plaza by closing Fremont Street to vehicu-
lar traffic from Main Street to Las Vegas
Boulevard. Finally, because of a lack of
adequate public parking, plans for the Fre-
mont Street Experience included a five-story
public parking structure with some retail
and office space.

Because the Agency lacked the financial re-
sources to construct the project alone, it
entered into an agreement with a consor-
tium of downtown casinos. The consor-
tium would finance and cover any operat-
ing losses of the feature attraction as well
as the construction of the parking garage.
The City would authorize the creation of
the pedestrian mall, and the Agency would
provide funds to acquire the land needed to
construct the garage. In return for the risk
taken by the consortium in absorbing all of
the construction costs, start- up losses, and
possible operating losses, the consortium
would control the operation and revenues
of the garage as well as the operation of
the feature attraction. Id. at 7.

The Nevada Supreme Court upheld the project
against a “public use” challenge, essentially deeming it
a straight application of Berman v. Parker, 348 U.S.
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26, 33 (1954). Of particular interest, the court at-
tempted to differentiate the case from 99 Cents Only
Stores and SWIDA:

In those cases, the courts found that emi-
nent domain proceedings were not instituted
to accomplish a public purpose, such as
the elimination of blight. Rather, the courts
indicated that the sole purpose for acquir-
ing the property through condemnation pro-
ceedings was to benefit another private en-
tity. Although, in these cases, the property
to be condemned in each case was located
in an area designated for redevelopment, the
individual projects did not further redevel-
opment goals. Instead, the projects were
simply expansions of existing business con-
cerns. … There was no evidence that the
areas in question suffered from high crime,
unemployment, vacant business or other
components of blight that would be ad-
dressed by the proposed projects. In con-
trast, when a project is intended to attack
blight, such as creating a significant in-
crease in jobs in an area suffering from high
unemployment, even the relocation of one
business through condemnation to make
way for a new business is still considered a
public purpose. Id. at 12 (citations omit-
ted).

2. Town of Corte Madera v. Yasin, 2002 WL
1723997 (Cal. App. 2002)

Although Yasin is a 2002 case, and neither offi-
cially published nor citeable in California courts, it
nicely illustrates that state’s approach to property
rights. The Yasins operated a delicatessen/liquor store
near a tired shopping center that the town desired to
spruce up. It condemned the Yasin parcel for shop-
ping center parking. The court distinguished SWIDA
on the grounds that the Illinois Supreme Court applied
the narrower “more than a mere benefit to the public
must flow from the contemplated improvement” stan-
dard. 2002 WL 1723997 at 5 (quoting SWIDA, 768
N.W.2d at 10). “In California, a mere benefit is enough.
The use need only promote the general interest in rela-
tion to any legitimate object of government. Id. (cit-
ing City of Oakland v. Oakland Raiders, 646 P.2d 835
(Cal. 1982)).

II.  ZONING

A.  Open Space Preservation by “Inverse Spot Zoning”
Background: In the children’s game of “musical

chairs,” the last child to scamper for a chair when the
music stops has no place to sit. The same principle
seems to animate state court holdings that the last prop-
erty owner in an area to seek to develop land won’t be
permitted to do so, for that would use up what blithely
is termed the community’s green space. The leading
example is Bonnie Briar Syndicate v.  Town of
Mamaroneck, 721 N.E.2d 971 (N.Y. 1999). The New
York Court of Appeals upheld the rezoning of a coun-
try club parcel from residential to solely for recre-
ational use. The surrounding area had been built up
and the community needed green space. The rezoning
was held to substantially advanced legitimate state in-
terests in furthering open space, recreational opportu-
nities, and flood control, and thus did not result in a
regulatory taking requiring just compensation.

1. In re Realen Valley Forge Greens Associates,
838 A.2d 718 (Pa. Dec. 18, 2003)

A candidate for the best state property rights de-
cision of the year is the Pennsylvania Supreme Court’s
Realen Valley Forge decision.

As was the case in Bonnie Briar, the parcel in
Realen was a private golf course, “located in the heart
of one of the most highly developed areas in the re-
gion, entirely surrounded by an urban landscape, and
immediately adjacent to what is currently the world’s
largest shopping complex at one discrete location...
We hold that this agricultural zoning, designed to pre-
vent development of the subject property and to
‘freeze’ its substantially undeveloped state for over
four decades in order to serve the public interest as
‘green space’, constitutes unlawful ‘reverse spot zon-
ing’ beyond the municipality’s proper powers.” Id. at
721. “While the size of the zoned tract is a relevant
factor in a spot zoning challenge, the most important
factor in an analysis of a spot zoning question is
whether the rezoned land is being treated unjustifiably
different from similar surrounding land.” Id. at 729.

2. Smith v. Town of Mendon, 771 N.Y.S.2d 781
(App. Div. Feb. 11, 2004)

Bonnie Briar remains alive and well. In Smith,
the New York intermediate appellate court cited it in
ruling that conditioning site plan approval on the place-
ment of a conservation restriction on the parcel did
not constitute a taking.
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III.  PENN CENTRAL - DIMINUTION IN VALUE

Background: Prior to Palazzolo v. Rhode Island,

533 U.S. 606 (2001), and Tahoe-Sierra Preservation

Council, Inc. v. Tahoe Regional Planning Agency, 535

U.S. 302 (2002), many lower courts erroneously as-

sumed that regulations resulting in less than complete

deprivations of value could not be considered com-

pensable takings. In Palazzolo and Tahoe-Sierra, the

Supreme Court reiterated that partial regulatory tak-

ings may be compensable under the multifactor test

outlined in Penn Central Transportation Co. v. City of

New York, 438 U.S. 104, 124 (1978).

A.  Friedenburg v. New York Dept. of Environmental

Conservation, 767 N.Y.S.2d 451 (A.D. Nov. 24, 2003).

In Friedenburg, the Appellate Division affirmed

a trial court ruling that the Department of Environ-

mental Conservation’s denial of a wetlands permit to

construct a single-family residence on a 2.5 acre prop-

erty, almost all of which consisted of tidal wetlands,

effected a taking. The court found no per se taking

under Lucas. In proceeding with a Penn Central analy-

sis, it held that a 95% reduction in value (the state

asserted 92.5%) worked a taking. The court empha-

sized that the plaintiff acquired the parcel prior to the

enactment of the Tidal Wetlands Act of 1973. Had the

plaintiff purchased subsequent to the imposition of

strict wetlands controls, he would have been subject

to the rule in Gazza v. New York State Dept. of Envi-

ronmental Conservation, 679 N.E.2d 1035 (N.Y. 1997)

“[T]he denial of the application of the property owner

in Gazza for setback variances was not tantamount to

a taking, because that property owner did not lose a

development right; it had already been restricted prior

to his purchase of the land.” 767 N.Y.S.2d at 460.

Significantly, the court cited Chase Manhattan

Bank, N.A. v. State, 479 N.Y.S.2d 983, 991-992 (App.

Div. 1984) for the proposition that the owner deprived

of 86 per cent of value would have a “reasonable prob-

ability of success in court” on a takings claim. 767

N.Y.S.2d at 460. The court did not address the state’s

parcel-as-a-whole and public trust doctrine arguments.

B.  Sheffield Development Co., Inc. v. City of Glenn

Heights, ___ S.W.3d ____, 2004 WL 422594 (Tex. Mar.

5, 2004).

If there were an award for the worst reasoned

property rights case of the year, the Texas Supreme

Court’s Sheffield decision would be a leading con-

tender.

Sheffield, an experienced developer, purchased

the nascent “Stone Creek” subdivision at an attractive

price from an anxious seller. Before closing on the

deal, he had extensive talks with various officials of

Glenn Heights, a small, but rapidly growing, suburb

of Dallas. Sheffield said that he planned to continue

development in accordance with the existing zoning,

which permitted a density of 5.5 dwell units per acre.

He specifically asked about possible zoning changes.

After hearing no objections or reservations, Sheffield

went through with the purchase. Under what was then

Texas law, he could have immediately filed a plat which

would have vested the plaintiff’s development rights.

According to the Texas Supreme Court ,  the

defendant’s ensuing 15-month moratorium and sub-

sequent downzoning “blindsided Sheffield, just as the

City intended.” 2004 WL 422594 at *12. The plaintiff

filed suit, alleging that both the moratorium and

downzoning constituted takings of its property.

The court discussed Mayhew v. Town of Sunny-

vale, 964 S.W.2d 922 (Tex. 1998), under which

Sheffield could establish a compensable regulatory tak-

ing if the moratorium or downzoning (1) did not sub-

stantially advance the City’s legitimate interests, (2)

deprived Sheffield of all economically viable use of its

property or (3) unreasonably interfered with Sheffield’s

use of the property as measured by the severity of the

economic impact on Sheffield and the extent to which

its investment-backed expectations had been defeated.

Since Sheffield conceded that the land still was worth

$600 per acre, the second  claim was precluded.

The court then analyzed first the rezoning and

subsequently the moratorium.

With respect to the rezoning, the court found

substantial advancement of the legitimate governmen-

tal purpose of preserving the city’s “smaller commu-

nity environment.” Turning to whether the city went

too far in restricting Sheffield’s land use, the court

began with the three Penn Central factors. It noted

that “the rezoning clearly had a severe economic im-

pact,” accepting the 50% diminution in value deter-

mined by the jury.

But diminution in value is not the only, or in

this case even the principal, element to be

considered. It is more important that, ac-

cording to the jury verdict, the property was

still worth four times what it cost, despite

the rezoning, because this makes the im-

pact of the rezoning very unlike a taking.

Sheffield argues that its business acumen



56 E n g a g e Volume 5, Issue 2

or good fortune in acquiring the property
cannot be considered in assessing the eco-
nomic impact of rezoning, but we think that
investment profits, like lost development
profits, must be included in the analysis.
2004 WL 422594 at 12.

With respect to investment-backed expectations,
the court took the “blindsiding” by the city as proof
that Sheffield’s expectations were reasonable.

Although no City employee ever promised
Sheffield that there would be no change in
zoning (nor would any such promise have
bound the City), it is fair to say that the
moratorium and rezoning blindsided
Sheffield, just as the City intended. Evi-
dence of Sheffield’s dealings with the City
is not, as the City argues, an improper ba-
sis to estop the City, but proof of the rea-
sonableness of Sheffield’s expectations.
However, it must also be said that the in-
vestment backing Sheffield’s expectations
at the time of rezoning—the $600/acre pur-
chase price and the expenses of exploring
development with the City—was minimal,
a small fraction of the investment that would
be required for full development. And as
with most development property, Sheffield’s
investment was also speculative, as evi-
denced by the fact that the property
Sheffield acquired had not been developed
in the ten years since it was first zoned PD
10. Id.

The third Penn Central factor, the character of
the regulation, was held to be that of a general rezon-
ing not exclusively directed at Sheffield.
The court continued:

Beyond the three Penn Central factors, we
are concerned, as we have already indicated,
about the City’s conduct. The evidence is
quite strong that the City attempted to take
unfair advantage of Sheffield, and quite
lacking in any indication of unfair action
on Sheffield’s part. The City, fearful that
we might consider the improvident state-
ments of individual officials and employ-
ees, argues that the actions and motives of
those individuals are not those of the City
itself. Of course, we agree. But it is ex-
actly the City’s conduct, not that of its of-
ficials and employees, that is so troubling.

The City did not rezone or impose a mora-
torium on development, or indicate that it
had the remotest intention of doing so, un-
til Sheffield closed on the purchase of the
property. The moratorium it imposed was
for the purpose of “study,” which was un-
questionably completed within a month. Yet
for a year the City Council delayed action
on the Planning and Zoning Commission’s
decision that PD 10 not be rezoned. Ac-
cording to the City’s own records, a rea-
son for the delay was to muster the votes
to reject the Commission’s decision. On the
other hand, the City Council continued to
consider the zoning of many other PDs
during the same time period, suggesting that
the delay was lethargic rather than ill-moti-
vated. And while the City’s conduct is trou-
bling, it must also be said that the benefits
the City legitimately sought to achieve from
rezoning were not thereby diminished.

Taking all of these factors into account, the
trial court concluded that the rezoning was
not unreasonable, and a divided court of
appeals disagreed. We agree with the court
of appeals that the downzoning in this case
is much different from the refusal to
upzone in Mayhew, thereby maintaining the
status quo and preventing the landowner
from proceeding with an enormous devel-
opment on land that had long been used
solely for agricultural purposes in a small,
uniquely rural environment. Nevertheless,
we do not agree that the rezoning in this
case went too far, approaching a taking.
Rather, we think that the City’s zoning de-
cisions, apart from the faulty way they were
reached, were not materially different from
zoning decisions made by cities every day.
On balance, we conclude that the rezoning
was not a taking. Id. at 13.

Turning to the 15-month moratorium, the court
noted that the landowner did not object to the first
month, during which a study was undertaken. Also,
the city argued, “candidly but remarkably, that using
delay to extract concessions from landowners is a le-
gitimate government function. We disagree, and were
we convinced that this was the sole reason for the
City’s delay, we would be required to consider whether
the moratorium constituted a compensable taking.” Id.
at 14.
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The court went on to find that the city’s resolu-
tion of other rezoning problems during the morato-
rium period evinced an orderly process. “One can wish
that the process had hurried along, but we cannot say
that the moratorium did not substantially advance a
legitimate governmental purpose.” Id. The court also
determined that Sheffield showed no evidence of eco-
nomic impact resulting from the moratorium, as dis-
tinguished from the rezoning, nor why the morato-
rium should not be within the ambit of reasonable in-
vestment-backed expectations. “We can easily imag-
ine circumstances in which delay was aimed more at
one person, or was more protracted with less justifi-
cation, and more indicative of a taking.  But the evi-
dence in this case does not approach that situation.”
Id.

One issue that was not decided by the courts
below was Sheffield’s contention that the plat that it
attempted during a short gap in the legislative morato-
rium (more accurately, moratoria) gave it vested rights.
The city “rejected the plat on the asserted ground that
the City Manager had continued the moratorium in
effect without Council action.” Id. at 2. The court
ruled remanded the claim for a declaration that its rights
were vested by the plat submission. Id. at 15.

C.  Diamond B-Y Ranches v. Tooele County, ___ P.3d
____, 2004 WL 905956 (Utah App. Apr. 29, 2004)

The Utah appellate court, reversing a trial court
ruling in the county’s favor, held that whether the land-
owner had a property interest in the granting of a con-
ditional use permit for sand and gravel extraction was
not dispositive. Rather, the trial court would have to
examine whether denial of the permit so reduced the
economic uses to which the land could be put as to
constitute a taking.

IV.  PENN CENTRAL - INVESTMENT-BACKED EXPECTA-
TIONS

A.  Avenal v. Louisiana, 858 So.2d 697 (La. App. Oct.
15, 2003)

A Louisiana appellate court affirmed a trial court
ruling that the change in water salinity levels resulting
from joint federal-state coastal restoration made the
plaintiffs’ underwater lease area unsuitable for oyster
propagation and thus required compensation under the
state takings clause. In a well-known earlier decision
involving the same situation and some of the same
plaintiffs, Judge Jay Plager of the U.S. Court of Ap-
peals for the Federal Circuit had ruled against the les-
sees, who he deemed were well aware that govern-
ment activities were modifying salinity levels. “It is

hard for them to claim surprise … that the pre-exist-
ing salinity conditions, created at least in part by ear-
lier government activity, were not left alone, but were
again tampered with to their (this time) disadvantage.”
Avenal v. United States, 100 F.3d 933, 937 (Fed. Cir.
1996).

V.  PENN CENTRAL - DEVELOPMENT MORATORIA AS TAK-
INGS.

Background: In Tahoe-Sierra Preservation Coun-
cil, Inc. v. Tahoe Regional Planning Agency, 535 U.S.
302 (2002), the Supreme Court held that whether de-
velopment freezes imposed by planning moratoria con-
stituted compensable takings would have to be deter-
mined by applying the Penn Central multi-factor cri-
teria.

A. Leon County v. Gluesenkamp, 873 So.2d 460 (Fl.
App. May 10, 2004)

In a decision reversing the trial court’s determi-
nation, the Florida Court of Appeals held that a devel-
opment moratorium extending for almost two years
did not constitute a taking under Penn Central. It
stressed that the land subsequently was sold for a profit
and that the planning efforts that gave rise to the mora-
torium had been in place when the landowner pur-
chased.

VI.  PENN CENTRAL – RELEVANT PARCEL

A. Zanghi v. Board of Appeals of Bedford, 807 N.E.2d
221 (Mass. App. May 3, 2004).

The intermediate Massachusetts court rejected a
taking claim based on a zoning order requiring that
buildable lots be one-half acre minimum in size, with
no portion located within a flood plain or a designated
wetland. The court asserted that the owner’s lots could
be combined for cluster housing and that there also
were viable agricultural uses of the land.

B.  Milton v. Williamsburg Township. Bd. of Zoning
Appeals, 2004 WL 549583 (Ohio App., Mar. 22,
2004) (not reported in N.E.2d)

The Ohio appellate court held that zoning amend-
ments that increased the minimum lot-size requirement
for residential development from approximately one-
half acre to 1.5 acres did not constitute a taking. Since
the plaintiffs could combine and build a house upon
three non-conforming lots, they had not been deprived
of economically beneficial use of their property
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VII.  COMPELLED SPEECH TRUMPS SHOPPING CENTER

OWNER’S RIGHT TO EXCLUDE

Background: In Lloyd Corp. v. Tanner, 407 U.S.
551 (1972), the Supreme Court ruled that members of
the public had no First Amendment right to expressive
conduct within privately owned shopping centers. In
PruneYard Shopping Center v. Robins, 447 U.S. 74
(1980), however, the Court subsequently held that
shopping center owners had no Fifth Amendment right
to prevent such expressive activity if it were protected
by state law. Since then, several states have decided
PruneYard cases, with split results.

A. Wood v. State, 2003 WL 1955433 (Fla. Cir. Ct.
Feb. 26, 2003) (not reported in So.2d.)

In Wood, a Florida appellate court has adopted
the PruneYard approach as a matter of first impres-
sion in that state. In overturning a trespass convic-
tion, it declared that the state constitution “prohibits a
private owner of a ‘quasi-public’ place from using state
trespass laws to exclude peaceful political activity.”
With no analysis of cases involving remotely similar
facts, it concluded: “This state has long recognized
that the exercise of the right to petition is a form of
democratic expression at its purest. . . . Citizens of
this state should be entitled to no less protection than
citizens of other states.” 2003 WL 1955433 at 2. Ap-
parently, “citizens,” in this context, do not include prop-
erty owners.

VIII. DOLAN - INDIVIDUAL DETERMINATION AND

PROPORTIONAL IMPACT

Background: In Dolan v. City of Tigard, 512 U.S.
374 (1994), the Supreme Court held that, in order to
condition issuance of a development permit on the
exaction of a property interest, the city had to show
that its administrative determination was based on an
individualized determination and roughly proportional
to the burden created by the proposed development.
Several recent cases help elucidate the requirements
of Dolan.

A.  City of Olympia v. Drebick, 83 P.3d 443 (Wash.
App., Jan. 22, 2004)

Invoking the Dolan decision, the Washington
Court of Appeals ruled that a state statute should be
interpreted as providing that a municipality could not
impose a traffic impact fee based on city-wide aver-
age figures. Instead, it had to base the assessment on
a property-specific calculation.

B.   Town of Flower Mound v. Stafford Estates Limited
Partnership, ___ S.W.3d ____, 2004 WL 1048331
(Tex., May 7, 2004)

The Texas Supreme Court held that the town
failed to carry its burden of demonstrating that the
conditioning of development approval for a 247-unit
residential project upon the owner rebuild a public road-
way abutting the development was roughly propor-
tional to the impact of the development. It therefore
found the requirement a taking under the state consti-
tution. The court also rejected the argument that ex-
actions covered by the Dolan test are limited to those
requiring an actual transfer of real property to the lo-
cality, i.e.,  “dedicatory” exactions.”

C.  Hallmark Inns & Resorts, Inc. v. City of Lake
Oswego, 88 P.3d 284 (Ore. App. Apr. 14, 2004)

The Oregon Court of Appeals affirmed the deci-
sion of the state Land Use Board of Appeals that the
city could require the developer of a major commer-
cial development to provide a pedestrian pathway
across the property, connecting a residential area on
one side to a shopping center on the other. The court
held that, for purposes of Dolan, the city’s attempts
to quantify the impact of the development on the city’s
traffic circulation pattern correctly took into account
not only the immediately projected uses of the prop-
erty, but also potential uses in the future that were
permitted under the city’s property development au-
thorization.

IX. STATE “RIPENESS” REQUIREMENTS

A.  Miller v. Town of Westport, 842 A.2d 558 (Conn.
Mar. 16, 2004)

The state trial court had ruled that the former
owner of a parcel could not prevail on a temporary
takings claim, because the validity of the zoning board
of appeal’s denial of a variance never had been de-
cided due to the withdrawal of the administrative ap-
peal. The state supreme court reversed. It ruled that
“the denial of a variance by a zoning board of appeals
is considered a final decision by an initial decision
maker, which is all that is required to establish finality
in order to bring a takings claim, and that once the
zoning board of appeals makes its decision, the regu-
latory activity is final for purposes of an inverse con-
demnation claim,” and that an administrative appeal is
not necessary in order to bring an inverse condemna-
tion action. Id. at 563-564 (citing Cumberland Farms,
Inc. v. Town of Groton, 719 A.2d 465 (1998)). More-
over, the doctrine of collateral estoppel did not pre-
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clude the landowner from litigating all relevant fac-
tual issues in an inverse condemnation claim, regard-
less of whether those issues had been decided by a
zoning board of appeals in ruling on the plaintiff’s
variance applications. Cumberland Farms, Inc. v. Town
of Groton, 808 A.2d 1107 (2002). “Simply put, our
decisions in Cumberland Farms I and Cumberland
Farms II clearly recognize that a plaintiff is not re-
quired to appeal a decision of the zoning board of
appeals denying a variance in order to bring an in-
verse condemnation claim, and also that the plaintiff
is entitled to de novo review of the factual issues un-
derlying its inverse condemnation claim regardless of
the prior determinations of those issues by the zoning
board of appeals.” Miller at 564.

X.  CALLING “ZONING” AND “EASEMENTS” BY THEIR

PROPER NAMES

Background: Confucius taught that if we don’t
call things by their proper names we can’t understand
them and, hence, cannot deal with them correctly. Of
course, it’s difficult to teach people something when
their livelihoods depend on their not understanding it.

A.  Greater Atlanta Homebuilders Association v.
DeKalb County, 588 S.E.2d 694 (Ga. Nov. 10, 2003)

A county ordinance conditioned the issuance of
all new building or land development permits in the
county upon the submission of a tree survey and tree
protection plan by the applicant and its approval by
the County Arborist. The Homebuilders Association
challenged the validity of the law, asserting that it was
not enacted in accordance with the state Zoning Pro-
cedures Act, which provided minimum due process
standards. The court noted that a zoning ordinance
“is one that establishes ‘procedures and zones or dis-
tricts ... which regulate the uses and development stan-
dards of property within such zones or districts.’” Id.
at 696 (citation omitted). The court upheld the ordi-
nance, asserting that “[t]he Tree Ordinance applies to
every building and development permit that allows land
disturbance, regardless of the zoning district. The Tree
Ordinance contains only three references to zones or
districts.” Id.

The ordinance contained extensive specifications
of the size, type, and number of trees required. The
dissent emphasized that “the primary substantive pro-
visions of the ordinance, which specify where trees
are to be saved and what densities are required upon
completion of a project, depend on several different
combinations of existing zoning classifications.” Id.
at 700.

B.  Dudek v. Umatilla County, 69 P.3d 751 (Or.App.
May 15, 2003)

Neighbors challenged a county decision to per-
mit the partitioning of land without requiring a recorded
road easement meeting county standards. The court
found that the county’s decision apparently was made
in part to avoid violating the requirements of Dolan v.
City of Tigard, 512 U.S. 374 (1994). The Oregon ap-
pellate court held that, despite the general nature of
the county ordinance, the decision as to whether to
require an easement in a given case involved consid-
erable administrative discretion, thus triggering Dolan’s
requirement of “rough proportionality” between bur-
dens placed on the community and corresponding gov-
ernmental exactions. The neighbors claimed that the
requirement here was not an exaction of “property,”
but rather an exaction of money, since the partitioning
landowner could be forced to purchase land for re-
conveyance to the county. The Oregon courts have
interpreted Dolan as not applicable to the payment of
a “fee.”

The court rejected this analysis. “An applicant
who is required to purchase and then dedicate prop-
erty is in a very similar position to an applicant who is
required to dedicate a possessory interest in property
that is owned at the time of the application. That con-
dition effectively is a requirement to dedicate a prop-
erty interest … and is therefore subject to heightened
scrutiny under Dolan. Id. at 758.

C.  Insist on a Factual Record (But Don’t Shout)
Background: “Whether a taking compensable un-

der the Fifth Amendment has occurred is a question
of law based on factual underpinnings.” Bass Enter-
prises Products Co. v. United States, 133 F.3d 893,
895 (Fed. Cir. 1998) (citing Penn Central Transporta-
tion Co. v. City of New York, 438 U.S. 104, 124 (1978).

1. B.A.M. v. Salt Lake County, 87 P.3d 710
(Utah App. Feb 20, 2004).

The county Planning and Zoning Commission had
given preliminary approval for a proposed subdivision,
conditioned upon the developer dedicating a wider strip
of land than it had agreed, based on the anticipated
future road widening. The developer said this would
require reconfiguration of building lots and would re-
sult in substantial loss. Without holding a hearing, the
Commission then denied the development application.
The developer appealed to the county Board of Com-
missioners, which upheld the PZC without conduct-
ing a hearing. The developer brought suit in district
court. Under state law, the district court  “shall ‘pre-
sume that land use decisions and regulations are valid;
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and ... determine only whether or not the decision is

arbitrary, capricious, or illegal’” Id. at 712 (empha-

sis supplied by appellate court). The trial court under-

took its own factual determination and concluded that

there had been an unconstitutional taking. The appel-

late court reversed on the grounds that state law did

not permit the trial court to develop its own record,

but, rather, that the trial court should have found the

lack of an evidentiary record to indicate that the

county’s initial determination was arbitrary and capri-

cious. The appellate court then remanded for a re-

hearing by the PZC. The dissent admonished the pre-

vailing attorney:

“To the extent BAM has successfully per-

suaded me of the fundamental soundness

of its position, that success should not be

attributed, in any degree, to its counsel’s

unrestrained and unnecessary use of the

bold, underline, and “all caps” functions of

word processing or his repeated use of ex-

clamation marks to emphasize points in his

briefs. Nor are the briefs he filed in this

case unique. Rather, BAM’s counsel has

regularly employed these devices in prior

appeals to this court. While I appreciate a zeal-

ous advocate as much as anyone, such tech-

niques, which really amount to a written form

of shouting, are simply inappropriate in an

appellate brief. It is counterproductive for

counsel to litter his brief with burdensome

material such as “WRONG! WRONG

ANALYSIS! WRONG RESULT! WRONG!

WRONG! WRONG!” It is also at odds with

[the state] Rules of Appellate Procedure.”

Id. at 734 n.30 (Orme, J., dissenting).

XI.  OTHER ISSUES

A.  Schoene Rides Again

Background: In Miller v. Schoene, 276 U.S. 272

(1928), the Supreme Court upheld the uncompensated

destruction by Virginia of cedar trees that might har-

bor the communicable plant disease “cedar rust.” While

not harmful to the cedars, the rust was destructive to

apple trees, which were much more commercially

important in the state.

1.  In re Property Located at 14255 53rd Avenue,

86 P.3d 222 (Wash.App. Mar. 22, 2004)

The Washington Court of Appeals held that the

state Department of Agriculture’s destruction of healthy

trees on private land within a one-eighth mile radius of

the site of the escape of citrus long-horned beetles did

not effect a taking. It noted that the insect was a “dan-

gerous pest.”

The court rejected the contention that entering upon

private land and destroying valuable trees constituted a

per se taking under Loretto v. Loretto v. Teleprompter

Manhattan CATV Corp., 458 U.S. 419 (1982). Rather,

the court invoked the “line of cases applying what is

known as the law of necessity or the conflagration doc-

trine.” Id. at 225. “When immediate action is necessary

in order to avert a great public calamity, private prop-

erty may be controlled, damaged or even destroyed with-

out compensation. . . . If the individual who thus enters and

destroys private property happens to be a public officer

whose duty it is to avert the impending calamity, the rights

of the owner of the property to compensation are no greater.”

Id. at 226 (quoting 1 Nichols on Eminent Domain, 2d Ed.

263 Sec. 96, quoted in Short v. Pierce Co., 78 P.2d 610, 615

(Wash. 1938).)

B.  Mineral Rights “Cover-Up” is a Taking

1.  Alabama Department of Transportation v. Land

Energy Limited, ___ So.2d ____, 2004 WL 226094 (Ala.

Feb. 6, 2004)

The Alabama Department of Transportation (ADOT)

purchased the surface rights over some 34 acres of a 120-

acre parcel for use as a highway right of way. ADOT then

denied Land Energy, which owned sub-surface mineral

rights in coal, the right to access them. The court found

that there was sufficient bases for the jury to determine

that there had been a regulatory taking and to award

$650,000 in compensation.

XII.  WETLANDS RIPENESS

A.  Commonwealth v. Blair, 805 N.E.2d 1011 (Mass. App.,

Apr. 2, 2004)

The Massachusetts Appeals Court upheld a trial

court determination that the owners of waterfront prop-

erty had violated the state Watershed Protection Act by

altering their beach and lawn without first obtaining a

state permit. The court rejected the landowner’s federal

and state takings challenges to this enforcement action

on ripeness grounds, since the owners had not sought a

variance, as provided by the Act.

XIII.  CONDEMNATION BLIGHT

A.  Merkur Steel Supply, Inc. v. City of Detroit, 680 N.W.2d

485 (Mich. App. Mar. 9, 2004)

The Michigan Court of Appeals affirmed a trial

court’s award of some $ 7 million based on a jury determi-
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nation of “condemnation blight.” The court declared:

[T]he city appears to minimize and
mischaracterize plaintiff’s claims …. This is
not simply a case where a company’s attempt
to expand its business interferes with the
city’s management of its airport. Instead, this
is essentially a case of blight by planning. In
this case, the city of Detroit wanted to expand
Detroit City Airport and it needed to condemn
the properties around the airport. However,
the city’s plans were not concrete and, for over
a decade, the city has failed to actually ex-
pand the airport. While the city has con-
demned some of the surrounding area and has
viewed it as practically uninhabited or vacant,
the city has failed to formally condemn
plaintiff’s property. However, although the city
has never formally condemned plaintiff’s prop-
erty, it has made it virtually impossible for
plaintiff to expand its own business. Essen-
tially, the city, in over ten years, has thrown
“roadblock” after barrier to discourage the
expansion of plaintiff’s business. Id. at 492.

* Steven J. Eagle is a Professor of Law at George Mason
University, Arlington, Virginia (seagle@gmu.edu). This
report is in part adopted from his article “The Public Use
Requirement and Doctrinal Renewal,” appearing in the
November 2004 issue of the Environmental Law Reporter.

Footnotes

1 Dean Starkman, Condemnation Is Used to Hand One Business Prop-
erty of Another, WALL ST. J., Dec. 2, 1998, at A1.

2 Dana Berliner, Public Power, Private Gain (Washington D.C.: Insti-
tute for Justice, 2003). The text may be downloaded from http://ij.org/
publications/castle/.
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FEDERALISM AND SEPARATION OF POWERS

THE FEDERALISM ASPECT OF THE ESTABLISHMENT CLAUSE

BY WILLIAM H. HURD & WILLIAM E. THRO*

Introduction
In the early 21st century, the generally accepted

understanding of the Establishment Clause is largely
defined by two characteristics.1  First, despite the fact
that it refers only to Congress, the Establishment
Clause is generally regarded as limiting the States as
well.2  Second, and more significantly, the Establish-
ment Clause is generally regarded as mandating “a free-
dom from laws instituting, supporting, or otherwise
establishing religion.”3  In this sense, the Establishment
Clause, as interpreted by the courts, has “tended to
prohibit contact between religious and civil institu-
tions.”4  This second characteristic of the general un-
derstanding constitutes the “Libertarian Aspect” of the
Establishment Clause.5

Yet, there is another aspect of the Establishment
Clause. This aspect, which we will here call the “Fed-
eralism Aspect,” prohibits the National Government
from interfering with the States’ exercise of their sov-
ereign authority to make religious policy in areas where
government action is not precluded by the National
Constitution. In other words, in the zone between what
the Establishment Clause prohibits and what the Free
Exercise Clause requires, the National Government
must allow the States to make their own policy choices.
The Federalism Aspect of the Establishment Clause
differs from the Libertarian Aspect in two distinct
ways. First, whereas the Libertarian Aspect limits both
the States and the National Government, the Federal-
ism Aspect limits only the National Government. Sec-
ond, whereas the Libertarian Aspect is designed to
preclude unwarranted government intrusion into the
sphere of religion, the Federalism Aspect focuses only
on the preservation of the States’ sovereign authority.

The purpose of this Article is to examine briefly
the Federalism Aspect of the Establishment Clause.
This purpose is accomplished in three distinct sec-
tions. The first section explores the Federalism As-
pect of the Establishment Clause at the Founding. The
second section explains how the application of the Es-
tablishment Clause to the States has changed the sweep
of its Libertarian Aspect, while leaving intact the Fed-
eralism Aspect. The third section details the continu-
ing practical impact of the Federalism Aspect of the
Establishment Clause.

I.  The Federalism Aspect at the Founding
The adoption of the Constitution in 1788 brought

about a transformation.6  Although the People could
have chosen to transfer all sovereignty from the States
to the new National Government, they did not do so.
Alternatively, the People could have chosen to retain
all sovereignty in the States and, thus, make the United
States nothing more than an inter-governmental com-
pact; however, they did not choose this course, ei-
ther. Instead, the People, for the first time in the his-
tory of government, divided sovereignty between two
separate sovereigns.7  As Justice Kennedy observed:

The Framers split the atom of sover-
eignty. It was the genius of their idea that
our citizens would have two political ca-
pacities, one state and one federal, each
protected from incursion by the other. The
resulting Constitution created a legal sys-
tem unprecedented in form and design, es-
tablishing two orders of government, each
with its own direct relationship, its own
privity, its own set of mutual rights and
obligations to the people who sustain it and
are governed by it.8

Justice Kennedy’s observation that power was
divided between dual sovereigns is an accurate state-
ment of original intent.9  James Madison, writing in
The Federalist, observed:

In the compound republic of America,
the power surrendered by the people, is first
divided between two distinct governments,
and then the portion allotted to each [is]
subdivided among distinct and separate de-
partments. Hence a double security arises
to the rights of the people. The different
governments will control each other; at the
same time that each will be controlled by
itself.10

In other words, as the Court observed in 1992,
“[T]he Constitution protects us from our own best
intentions: It  d iv ides power among
sovereigns . . . precisely so that we may resist the
temptation to concentrate power in one location as an
expedient solution to the crisis of the day.”11  Although
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the People transferred many sovereign powers from
the States to the new National Government, the States
retained “a residuary and inviolable sovereignty.”12 The
principle that the Constitution divides power between
dual sovere igns  is  reflected throughout the
Constitution’s text, particularly in the Constitution’s
conferral upon Congress of not all governmental pow-
ers, but only discrete, enumerated ones.13 Thus, “the
States retain substantial sovereign powers under our
constitutional scheme, powers with which Congress
does not readily interfere.”14

Among these sovereign powers retained by the
States at the Founding was the power to make reli-
gious policy and even to establish a religion if the State
so desired.15  As one of America’s leading constitu-
tional historians observed:

[A] widespread understanding existed in the
states during the ratification controversy
that the new central government would
have no power whatever to legislate on the
subject of religion. This by itself does not
mean that any person or state understood
an establishment of religion to mean gov-
ernment aid to any or all religions or
churches. It meant rather that religion as a
subject of legislation was reserved exclu-
sively to the states.16

Thus, when the Establishment Clause was
adopted in 1791, it was intended to serve two distinct
objectives. The first objective was to protect the People
of the United States by forbidding the Congress from
establishing a national religion, however “establish-
ment” might be defined. The second objective was to
protect the States—and their citizens—against any fed-
eral efforts to interfere with their own religious poli-
cies, whatever those policies might be.17  As Justice
Thomas recently noted, “[t]he text and history of the
Establishment Clause strongly suggest that it is a fed-
eralism provision intended to prevent Congress from
interfering with state establishments.”18  Moreover, in
his classic Commentaries on the Constitution of the
United States, Justice Story stated that the Religion
Clauses were intended “to exclude from the national
government all power to act upon the subject [of reli-
gion].”19  Indeed, “[t]he whole power over the subject
of religion is left exclusively to the state governments,
to be acted upon according to their own sense of jus-
tice, and the state constitutions.”20  Similarly, Profes-
sor Schrager has explained:

[T]he Religion Clauses emerged from the
Founding Congress as local-protecting; the
clauses were specifically meant to prevent
the national Congress from legislating reli-
gious affairs while leaving local regulations
of religion not only untouched by, but also
protected from, national encroachment.21

In other words, except as they might be limited
by their own constitutions, State governments were
free to adopt any religious policy they wished, free
from federal oversight or limitation.22

II.  The Federalism Aspect After Incorporation
With ratification of the Fourteenth Amendment

in 1868, federal law prohibited the States from de-
priving any person of “life, liberty, or property, with-
out due process of law.”23  Even so, for several de-
cades, this restriction was not regarded as having any
affect on state religious policy. Then, in 1940, the
Supreme Court decided Cantwell v. Connecticut, con-
struing the Fourteenth Amendment to make the Free
Exercise Clause applicable to the States.24  In 1947,
the Court decided Everson v. Board of Education,25

making the Establishment Clause applicable to the
States. As the result of these two decisions, the sov-
ereign authority of the States to make religious poli-
cies was severely curtailed.26  However, that authority
was not wholly eliminated.27  As the Supreme Court
has repeatedly recognized, there is “play in the joints”
between what the Establishment Clause prohibits and
what the Free Exercise Clause requires.28  It is here
where the States retain authority to adopt policies re-
garding religion.

A few examples illustrate the point:

Suppose that a professor at a state university re-
quires students to attend every lecture. A Jewish stu-
dent requests to be excused so that he may observe
Yom Kippur. Because the professor’s attendance policy
is generally applicable and is not intended to discrimi-
nate against religion, the Free Exercise Clause does
not require the professor to excuse the student.29  How-
ever, if the professor allows the Jewish student to be
excused on what the student regards as the holiest
day of the year, the Establishment Clause is not of-
fended. This is so even though the professor does not
excuse the absence of another student who wishes to
take off the day to attend another First Amendment
activity, a Bruce Springsteen concert.

Similarly, suppose that a police department re-
quires all officers to wear pants as part of their uni-
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form. A female officer, who is a Jehovah’s Witness,
has a religious scruple against wearing such histori-
cally male attire. She asks permission to wear a skirt
instead. Because the policy is applicable to everyone,
the department could refuse the request without vio-
lating the Free Exercise Clause.30  Yet, it need not be
so unbending. The department could also grant the
request and not offend the Establishment Clause. This
is so even though the department continued to enforce
the policy for female officers who simply found the
required attire to be objectionable for aesthetic rea-
sons.

Or, suppose that a public school cafeteria serves
ham for lunch every Friday. A Muslim student asks
for an alternative meal, noting that the consumption
of pork is prohibited by his faith. Because the policy
of serving ham is generally applicable and not intended
to single out a particular religious belief, the school
could probably refuse the Muslim’s request.31  At the
same time, the school could provide the Muslim a dif-
ferent meal and not offend the Establishment Clause.
This is so even though similar accommodations were
not made for students who object to pork based on its
taste.

Finally, suppose that a State wishes to implement
a college grant program to enable students to obtain
undergraduate degrees. The program could include
grants to students wishing to study for the ministry,
or it could exclude such a course of study from fund-
ing by the program. The Establishment Clause does
not prevent the former,32  but neither does the Free
Exercise Clause (or Free Speech Clause) preclude the
latter.33

In all four examples, the State is not required to
accommodate or support the religious interest, but it
may choose to do so. Even though the Free Exercise
Clause and the Establishment Clause apply to the States,
there remains a small but important zone in which States
retain discretion to make religious policy.

Within this zone of discretion, the Federalism As-
pect of the Establishment Clause still holds sway to
protect state authority from federal encroachment. The
incorporation of the Religion Clauses imposed addi-
tional restraints upon the States; however, it did not
expand the power of the National Government by au-
thorizing it to dictate the religious policies of the
States.34  To the extent that the States retain sovereign
authority to make religious policy, the National Gov-
ernment is still prohibited from interfering with the
exercise of that authority, just as it was when the Bill

of Rights was first adopted.35  In other words, in 1791,
when the Bill of Rights served only as a restraint against
the National Government, the Federalism Aspect of
the Establishment Clause prevented Congress from
telling the States whether to establish a religion or even
whether to accommodate religion. Today, the same
Federalism Aspect still precludes Congress from tell-
ing States whether to accommodate religion. So long
as a State’s decision whether to accommodate reli-
gion falls within the constitutionally permissible zone
of discretion, Congress may not interfere.

III.  The Practical Effects of the Federalism As-
pect

Although it is clear that the Framers intended for
the Establishment Clause to have a Federalism Aspect,
and although it is clear that incorporation did not wholly
abolish the States’ sovereign authority to make reli-
gious policy, the practical implications of the Federal-
ism Aspect may not be immediately clear. After all, the
National Government, which is already limited by the
Libertarian Aspect, rarely makes religious policy, much
less tries to make religious policy for the States. Thus,
one must wonder whether the Federalism Aspect of
the Establishment Clause is one of those rare consti-
tutional principles that, like the Republican Form of
Government Clause or the Equal Footing Doctrine, have
little practical impact on governmental decision-mak-
ing.

The answer to this question is two-fold. First,
while it is true that the National Government generally
has not interfered with the States’ sovereign authority
to make religious policy, it is easy to imagine circum-
stances in which the National Government might at-
tempt to do so. For example, Congress might declare
that if a State has a school choice program, it must
include—or must not include—religious schools. Simi-
larly, Congress might mandate that a State provide—
or not provide—financial assistance to college students
studying for the ministry. Congress might also seek to
ensure that the States provide—or withhold—certain
state tax benefits to members of the clergy. All of these
actions, Congress might seek to justify by its already-
expansive reading of the Spending Clause and Com-
merce Clause.

Second, Congress has recently passed a statute
that represents a clear attempt to interfere with the
States’ sovereign authority to set religious policy
within the zone of discretion between the two Reli-
gion Clauses. It is known as the Religious Land Use
and Institutionalized Persons Act (“RLUIPA”).36  Found
within RLUIPA is a set of “Prison Provisions,” which
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mandate that, if a State receives federal funds for cor-
rectional purposes, the State must implement the prison
religious accommodation policy favored by Congress—
a policy different from the policies that many States
have chosen to adopt on their own.37  Specifically, these
“Prison Provisions” of RLUIPA mandate that, when-
ever the State’s policies of general applicability im-
pose a “substantial burden” on religion, the State must
accommodate the religious exercise unless it can dem-
onstrate that its interests are compelling and that its
interests cannot be achieved through less intrusive
means.38  Thus, the Prison Provisions have the effect
of subjecting the denial of religious accommodation
to strict scrutiny, the most demanding standard known
to our constitutional jurisprudence. As a practical mat-
ter, this means, that, in the prison context, the State
can rarely, if ever, exercise its discretion to grant or
deny an accommodation of religion.

To illustrate, suppose that a prison has a policy
that inmates may not wear hats or other head cover-
ings because prisoners might use them to hide weap-
ons or other contraband. A Sikh prisoner says that his
religious beliefs require him to wear a turban. Because
the policy is one of general applicability, the Constitu-
tion does not compel the State to provide accommo-
dation.39  Yet, the Prison Provisions require the State
to accommodate the request unless the State can show
that the denial satisfies the burden imposed by strict
scrutiny.

Of course, policy makers might debate whether
a State should accommodate requests to wear a head
covering. Yet, it is the States’ prerogative to make those
policy choices. Within the zone of discretion, the Con-
stitution protects the authority of the States to ac-
commodate or not as they see fit. When the Federal
Government takes away that religious policy discre-
tion, as it has with the Prison Provisions, then the
Federal Government violates the Establishment Clause.

By enacting the Prison Provisions, Congress has
violated the Federalism Aspect of the Establishment
Clause because it has interfered with States’ discre-
tion to fill “the play in the joints” as they deem best.
Though the Prison Provisions favor the accommoda-
tion of religion, they interfere with State sovereignty
no less than if Congress had prohibited such accom-
modation. If Congress may constitutionally enact the
Prison Provisions, it is difficult to imagine how the
Constitution could protect the States against a future
Congress bent on using that same power for a con-
trary purpose.

Conclusion
As originally envisioned by the Framers, the Es-

tablishment Clause had both a Libertarian Aspect and
a Federalism Aspect. The Libertarian Aspect protected
the People from the National Government. The Feder-
alism Aspect ensured that the States would be able to
exercise their sovereign authority to make religious
policy subject only to the restriction imposed by their
own constitutions. Although the adoption of the Four-
teenth Amendment and resulting incorporation of the
Religion Clauses severely limited the sovereign author-
ity of the States to make religious policy, these devel-
opments did not wholly abolish the State’s authority.
Nor did they alter the Federalism Aspect of the Estab-
lishment Clause. As a result, the Establishment Clause
continues to limit the power of the National Govern-
ment to interfere with the States’ religious policy
choices within the zone of discretion between the two
Religion Clauses.
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37
 Specifically, the Prison Provisions state:

Protection of religious exercise of institutionalized
persons

(a) General rule

No government shall impose a substantial burden on
the religious exercise of a person residing in or confined
to an institution, as defined in section 1997 of this title,
even if the burden results from a rule of general applica-
bility, unless the government demonstrates that imposi-
tion of the burden on that person—

(1) is in furtherance of a compelling governmental
interest; and

(2) is the least restrictive means of furthering that
compelling governmental interest.

(b) Scope of application

This section applies in any case in which—

(1) the substantial burden is imposed in a program
or activity that receives Federal financial assistance; or

(2) the substantial burden affects, or removal of
that substantial burden would affect, commerce with for-
eign nations, among the several States, or with Indian
tribes

42U.S.C. § 2000cc-1. RLUIPA also has another part, which primarily
affects local governments, requiring that religious organizations be
given preferential treatment with respect to local planning and zoning
laws. See 42 U.S.C. § 2000cc (“Land Use Provisions”).
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violating the Constitution. See, e.g., Hines v. S.C. Dep’t of Correc-
tions, 148 F.3d 353, 357 (4th Cir. 1998) (declining to resolve which
standard governed prison grooming policy, but upholding policy under
either approach).
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THE NEVADA GAMBIT: IS REPUBLICAN GOVERNMENT STILL GUARANTEED?
BY JOHN C. EASTMAN*

In 1994 and again in 1996,1  Nevada voters over-
whelmingly approved an amendment to their state Con-
stitution, which prohibited the state Legislature from
imposing new or increased taxes without the concur-
rence of two-thirds of the Members of each house of
the Legislature.2  Tax measures that do not receive the
necessary two-thirds vote may still be adopted, but
they must be submitted to the voters for approval be-
fore they can take effect.3

At the outset of the 2003 legislative session, Ne-
vada Governor Kenny Guinn proposed to the Legisla-
ture a budget which included a $980 million tax in-
crease,4  by far the most massive tax increase in the
State’s history. Unable to garner the two-thirds vote
required to approve the Governor’s requested tax hike,
the Legislature adjourned its session on June 3, 2003,
having approved appropriations totaling more than $3.2
billion—without a dime for education, arguably the
only spending item actually mandated by the Nevada
Constitution.5  Governor Guinn then immediately called
the Legislature into special session to consider a tax
increase and a few education funding bills.

Because the Nevada Constitution mandates a bal-
anced budget,6  and because the previously-approved
spending bills had left only $700 million to cover a
proposed education budget of $1.6 billion, any appro-
priation for education approved during the special ses-
sion by the Legislature (assuming it was anywhere
near the amount proposed) was going to require a tax
increase of $800 to $900 million.7  The Legislature did
not have the option to consider reductions elsewhere
in the budget as an alternative to a tax increase—the
Governor’s special session proclamation did not give
the Legislature such authority. Moreover, the Gover-
nor ignored requests to expand the special session to
allow consideration of spending cuts or even reduc-
tions in the rate of spending increases already ap-
proved.8

During the course of two special sessions, the Ne-
vada Assembly was unable to muster a two-thirds vote
for any of the tax increases that reached the Assembly
floor, although it was widely believed that a smaller tax
increase would receive the necessary two-thirds vote.9

Within minutes of midnight on July 1, 2003, the first
day of the new fiscal year for the Nevada state govern-
ment, Governor Guinn brought suit against the Nevada
Legislature and every one of its Members. He petitioned

the Supreme Court of Nevada for a writ of mandamus,
seeking to compel the Legislature to take legislative ac-
tion on his tax increase. His apparent goal was to balance
the budget and fund education by the means he had pro-
posed, but for which he had been unable to obtain the
constitutionally-required level of support among state
legislators.

A group of legislators filed a counter-petition,
seeking an order directing the Governor to expand the
special session so that the Legislature could consider
reductions in the spending increases that had been
approved earlier in the year.10  Roughly fifty different
organizations and individuals filed nearly a dozen am-
icus curiae briefs either in support of or in opposition
to the Governor’s petition.

On July 10, 2003, the Nevada Supreme Court
issued a truly extraordinary Opinion and Writ of Man-
damus directing the Nevada Legislature to consider
tax-increase legislation by “simple majority rule” rather
than the two-thirds vote required by Article 4, § 18(2)
of the Nevada Constitution,11  unexpectedly granting a
remedy that had not been requested by Governor Guinn
or by any of the parties in the litigation.12  The court
acknowledged the constitutional validity of the two-
thirds vote provision of Article 4, § 18(2), but then
found, without evidentiary hearing, that the provision
was preventing the Legislature from raising the taxes
the court thought necessary to meet the education
funding provisions of Article 11. Despite the fact that
the two-thirds vote provision was much more recent
than the century-old education provisions, the court
found the structural limitation imposed by Nevada
voters on its Legislature to be a mere “procedural and
general constitutional requirement” that had to “give
way to the substantive and specific constitutional man-
date to fund public education.”13

Three days later, on Sunday, July 13, the Ne-
vada Assembly conducted a floor vote on Senate Bill 6
(“SB 6”), a bill that sought to increase taxes in the
State by $788 million. Although the bill failed to gar-
ner the two-thirds vote required by Article 4, § 18(2),
the Speaker of the Assembly gaveled the bill “passed.”
The next morning, several members of the Nevada
legislature (a number of Assemblymen and Senators
sufficient to defeat the tax increase under the two-
thirds vote requirement of the Nevada Constitution),
joined by individual citizens, taxpayers, trade groups
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and tax policy organizations, filed suit in the United
States District Court for the District of Nevada. Their
petition contended that the Assembly’s action amounted
to vote dilution and vote nullification in violation of
the Due Process and Equal Protection Clauses of the
Fourteenth Amendment14  and ignored the structural
commands of the Nevada Constitution in violation of
the Republican Guarantee Clause of Article IV, § 4 of
the United States Constitution.15  The District Court,
sitting en banc, granted plaintiffs request for a tempo-
rary restraining order that same day,16  but by week’s
end it had dismissed the action, holding that it was
without jurisdiction to consider the legislators’ claims
under the Rooker-Feldman doctrine.17  The District
Court suggested that the Rooker-Feldman doctrine also
barred the claims of the non-legislators, but dismissed
those claims under Rule 12(b)(6), without prejudice
to re-filing in state or federal court.

Late in the evening of the next day, a Saturday,
with the TRO lifted, the Nevada Assembly proceeded
to consider another bill raising taxes, Senate Bill 5 (“SB
5”). SB 5 also failed to garner a two-thirds vote, but
the Assembly Speaker nevertheless deemed the bill
“passed,” this time over a point of order objection that
— in violation of parliamentary procedure — he re-
fused to submit to a requested roll-call vote of the
body.18

The following Monday, July 21, 2003, the group
of legislators filed a Petition for Rehearing with the
Nevada Supreme Court requesting that the court re-
consider its ruling and recall its writ of mandamus.
Their petition argued that the Nevada Supreme Court’s
ruling had effectively authorized the Nevada Legisla-
ture to violate federal rights under the Due Process,
Equal Protection, and Republican Guarantee Clauses
of the U.S. Constitution.19  The group of legislators
also filed an application for an emergency stay,20  which
the court set over for additional briefing and did not
decide until summarily denying it nearly two months
later on September 17, 2003 (ironically, Constitution
Day).21  The citizens and taxpayers who had joined
them in the federal action filed a motion to intervene
on July 21, 2003, seeking to present their federal
claims to the Nevada Supreme Court as well. That
motion was denied less than an hour later, in an order
hurriedly signed by only four of the court’s seven Jus-
tices.22

Late that evening, by its own account because
of the changed dynamic in the Legislature produced
by the Nevada Supreme Court’s writ of mandamus,
the Nevada Legislature adopted tax legislation by a two-

thirds supermajority, in conformity with the Nevada
Constitution.23  The group of legislators who remained
opposed to the tax increase then filed a motion to va-
cate the Nevada Court’s original decision on the Ne-
vada equivalent of Munsingwear grounds,24  but the
Nevada Supreme Court refused the request. Instead,
it denied the petition for rehearing as moot and sum-
marily denied the motion to vacate on September 17,
2003.25  Justice Maupin, dissenting from the court’s
decision, noted that he would have granted the peti-
tion for rehearing, dissolved the mandamus, and va-
cated the prior majority opinion.26

The following March, the Supreme Court of the
United States denied a petition for certiorari from the
state court judgment.27  In May 2004, the Ninth Cir-
cuit Court of Appeals affirmed the District Court’s
dismissal of the federal court action. The court did
not rely upon the Rooker-Feldman ground as the Dis-
trict Court had, but instead held that the claims for
injunctive and declaratory relief had become moot. It
further held that the plaintiffs’ unlawful vote dilution
claims were not viable because the Assembly’s action
that deemed a tax bill “passed” without the necessary
two-thirds vote had not actually led to the imposition
of an unconstitutional tax.28  At the time of this writ-
ing, a petition for writ of certiorari to review the Ninth
Circuit’s decision remains pending. If the Supreme
Court denies the petition, a key, admittedly constitu-
tional structural provision of the Nevada Constitution,
recently enacted by overwhelming majorities of the
citizens of Nevada as a restriction on government it-
self, will have been rendered a dead letter.

Of course, as a general matter, a state supreme
court is the last word on matters of state law, includ-
ing state constitutional law. But there are times when
the state court’s “interpretation” of state law is so far
removed from existing precedent and canons of con-
struction that federal rights might be implicated, rights
under the Due Process Clause, for example, or even
the Republican Guarantee Clause.

Article IV, section 4 of the U.S. Constitution pro-
vides that “The United States shall guarantee to every
State in this Union a Republican Form of Govern-
ment.”29  Claims premised on the Republican Guaran-
tee Clause have long been viewed as nonjusticiable
political questions in most circumstances,30  but re-
cent court statements suggest that this view might be
open to discussion. Justice O’Connor noted in New
York v. United States “that perhaps not all claims un-
der the Guarantee Clause present nonjusticiable politi-
cal questions.”31  “Contemporary commentators,” she
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noted, “have likewise suggested that courts should
address the merits of such claims, at least in some
circumstances.”32  Since the Supreme Court’s deci-
sion in New York, several lower courts have acknowl-
edged that the Republican Guarantee Clause might
present justiciable questions in certain circumstances,
but thus far all have found that the Clause had not
been violated in the particular circumstances at issue
in the cases.33

The extraordinary actions taken by all three
branches of the Nevada government to nullify a con-
stitutional restriction imposed by the people of the State
should lead to a reconsideration of the nonjusticiability
of the federal guarantee of a republican form of gov-
ernment. Other states are already beginning to follow
Nevada’s lead, with great risk to the idea of self-gov-
ernment and the rule of law. In California, the Super-
intendent of Public Instruction threatened to file his
own “Nevada-type litigation” in response to a stand-
off in that state’s budget battle.34  In Kentucky, the
Governor has for the past two years taken it upon
himself to write budgets in order to end-run a legisla-
tive stalemate.35 In Arizona, an appropriations bill com-
prehensively covering all aspects of governmental op-
erations except education was introduced, apparently
in an attempt to set up a Nevada-style nullification of
the restrictions on taxation in that state’s constitution.
And in Massachusetts, the Legislature unconstitution-
ally refused to forward to the people a proposed con-
stitutional amendment confirming the historical, one-
man/one-woman status of marriage. Its abdication of
duty set the stage for the Massachusetts Supreme Ju-
dicial Court decision in Goodridge v. Department of
Public Health,36 which altered the definition of mar-
riage by judicial fiat, ignoring not only the long-stand-
ing existing law but also the people’s thwarted effort
to confirm that law. In each of these cases, state gov-
ernmental officials have altered the method by which
state government functions, making fundamental de-
cisions not only without the input of the people but
also in direct defiance of the people’s will.

The Tenth Circuit noted in 1995 that the essence
of the federal constitutional guarantee of a republican
form of government is the right of a State’s citizens to
“structure their own governments as they see fit.”37

Chief Judge J. Harvie Wilkinson, writing in Brzonkala
v. Virginia Polytechnic Institute and State University,
stated that the federal courts are supposed to protect
the structural preferences of a State’s citizens, serv-
ing as a sort of “structural referee[ ].”38  In New York
itself, the Supreme Court dismissed the Guarantee
Clause claim only because the statute in that case did

not “pose any realistic risk of altering the form or the
method of functioning of New York’s government.”39

In Nevada, the joint efforts of the Governor, Su-
preme Court, and Legislature permitted the imposition
of a tax despite a failure to comply with the structural
command of the Nevada Constitution. Their actions
altered “the method” by which the Legislature func-
tions when undertaking to impose new or increased
taxes. The constitutional “method” for approving bud-
gets in Kentucky is through the legislative process,
not by proclamation of the Governor. And in Massa-
chusetts, decisions about the nature of civil marriage
are, by constitutional design, limited to the Legislature
and the Governor, not the courts. In each of these
states, therefore, the method by which the people have
authorized their government to govern has been al-
tered or ignored.

If there is anything to the federal guarantee for
government by consent, these actions by state gov-
ernment officials, which have thwarted the will of the
people, invite a reinvigoration of that guarantee.
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FINANCIAL SERVICES AND E-COMMERCE

OCC PREEMPTION: ADVANCING REGULATOR COMPETITION

BY CHARLES M. MILLER*

As a rule, I dislike federal preemption.  I prefer the
republican capitalism of 50 states competing to create
the most attractive legal framework for individuals and
corporations to live and operate under.  This same ratio-
nale leads me to favor broad federal preemption for na-
tional banks.  In banking law, preemption leads to more
regulatory competition.1

Originally, states chartered banks.  A bank was only
authorized to transact business in the state where it was
chartered.  Bank notes issued in one state were not readily
useable in other states.  Our modern banking structure is
rooted in the National Bank Act of June 3, 1864.  What
makes our banking system unique is a bank’s ability to
elect to operate under a federal or state charter.   A bank
chartered under federal law is called a national bank.  A
national bank receives its powers from the federal gov-
ernment through 12 U.S.C. 24.  A state bank receives its
powers from the state where it is chartered.  The key
feature of the dual banking system is that national banks
are overseen by a federal regulator, the Treasury
Department’s Office of the Comptroller of the Currency
(“OCC”), while state banks are regulated by the individual
states.

Federal preemption of state banking law for national
banks came to the forefront on January 13, 2004 when
the OCC issued two sets of final rules.  The first clarified
interpretation of 12 U.S.C. 484 and addresses which en-
tities possess visitorial powers over national banks, and
defined the extent of those powers.2   The second enacts
new “predatory lending”3  regulations and expressly codi-
fies which areas of banking law are and are not pre-
empted.4   Combined, these regulations show the clear
intention of the OCC to assert itself as the exclusive regu-
latory authority for national banks.  During the rulemaking
process, state attorneys general, state banking regulators
and consumer advocates submitted comments opposing
the new rules.  Democrat Senators called for the OCC to
delay the rule making process until Congressional hear-
ings could occur.5   The OCC ignored the request and
finalized the rule on January 13, 2004.

Fifteen days later, the U.S. House Banking
Committee’s Subcommittee on Oversight and Investiga-
tions held a hearing on the new rules.  The Senate held its
own hearing on February 5, 2004.  Many members, mostly
Democrats, expressed outrage that the OCC enacted the

rules without express congressional approval.  Rep. Sue
Kelly (R-NY), chair of the House subcommittee, went so
far as to threaten to instill a “culture of change” into the
OCC.6   House Democrats chastised the OCC and ques-
tioned its resources to enforce the new rule in an amend-
ment to the Financial Services Committee’s Fiscal Year
2005 Budget Report.7   Resolutions were introduced in
both houses to disapprove the regulations, but were not
acted upon in a timely fashion.8   If history is any guide,
inaction will prevail and the regulations will remain in
force.9   The likelihood of inaction is bolstered by the
House Financial Services Committee chairman’s support
for OCC’s position.10  Absent a seismic shift at the polls
this November, there is little chance that Congress will
override of the new rules.

I.  Preemption Standards & Predatory Lending
The OCC’s new preemption and predatory lending

rules do two things.  First, they establish anti-predatory
lending regulations applicable to national banks.  Second,
the rules codify a standard for determining when state
law is preempted.  Most critics of the new rule focus
upon the preemption of state predatory lending laws.  If
the OCC had preempted state predatory lending laws with-
out establishing its own rule, a void would have been
created, for which legitimate complaints could be raised.
The OCC, however, promulgated its own predatory lend-
ing rules governing national banks.

A.   Preemption
The OCC’s preemption regulations codify case law

setting forth preemption rules.  The OCC promulgated
separate rules applicable to deposit taking,11  non-real es-
tate consumer lending,12  national banking operations,13

and consumer real estate lending.14   The four rules are
nearly identical.  Each expressly preempts “state laws
that obstruct, impair, or condition a national bank’s abil-
ity” to fully exercise its powers granted by 12 U.S.C. 24.
The rules expressly do not preempt state laws relating to
contracts, torts, criminal law, property law, zoning, taxa-
tion, and the right to collect debts.  These types of laws
do not regulate banking, but “establish the legal infra-
structure that makes practicable the conduct of that busi-
ness.”15   The “legal infrastructure” is the background of
laws that establish an orderly society and only inciden-
tally relate to banking.16   By listing these laws as not pre-
empted, and explicitly reserving any banking or banking
related law to the states, the OCC implicitly shows how



74 E n g a g e Volume 5, Issue 2

thoroughly it intends to occupy the field of regulating
national banks.

The states, in contrast, view the duel banking sys-
tem to be one where each bank “is subject to both federal
and state law”.17   They argue that state laws and state
enforcement merely compliment federal oversight.18

Never before has a banking statute or regulation provided
such an express statement of preemption.  The OCC pre-
emption rules, however, are not groundbreaking.  “Na-
tional banks have been national favorites.”19   The Court
and the OCC believe the “very core of the dual banking
system is the simultaneous existence of different regula-
tory options that are not alike in terms of statutory provi-
sions, regulatory implementation and administrative
policy.”20   The OCC justifies the preemption because “the
variety of state and local laws that have been enacted in
recent years—including laws regulating fees, disclosures,
conditions on lending, and licensing—have created higher
costs and increased operational challenges.”21  It concludes
the dual banking system “is under attack” by state at-
tempts to legislatively and administratively regulate na-
tional banks.22

The attorneys general admit that “under this dual
system, federal authorities have overseen the business
activities of national banks. . . .”23    The Court recog-
nized, “the ‘business of banking’ is not limited to the enu-
merated powers in [12 U.S.C.] § 24 Seventh and . . . the
Comptroller therefore has discretion to authorize activi-
ties beyond those specifically enumerated.”24   “So long
as he does not authorize activities that run afoul of fed-
eral laws governing the activities of the national banks,
therefore, the Comptroller has the power to preempt in-
consistent state laws.”25   The OCC decided to issue its
preemptive regulation because it determined the national
banks ability “to operate under uniform standards of op-
eration and supervision[, which] is fundamental to the
character of their national charter,” has eroded at the hands
of state legislators.26   The question is not whether the
OCC’s determination is correct.  The rule is reasonable.
The OCC has the discretion to promulgate it.

1.  The Standard:  Obstruct, Impair or Condition
Critics of the preemption rules focus the brunt of

their attack on the standard that preempts state laws that
“obstruct, impair, or condition” the exercise of national
banking powers.  They claim that the OCC regulation
preempts more laws than the most recent preemption
rule announced by U.S. Supreme Court in Barnett Bank
of Marion Cty., N.A. v. Nelson.  In Barnett, the Court
summarizes its own precedent on the topic, “[N]ormally
Congress would not want States to forbid, or to impair

significantly, the exercise of a power that Congress ex-
plicitly granted.  To say this is not to deprive States of the
power to regulate national banks, where * * * doing so
does not prevent or significantly interfere with the na-
tional bank’s exercise of its powers.”27   The operative
terms in Barnett were “forbid”, “impair significantly”,
“prevent” and “significantly interfere”.

The OCC cited six Supreme Court cases including
Barnett as authority for its “obstruct, impair, or condi-
tion” standard.  The OCC source for “obstruct” is Hines
v. Davidowitz, which stated, “Our primary function is to
determine whether [the state law at issue] stands as an
obstacle to the accomplishment and execution of the full
purpose and objectives of Congress.”28   Although “im-
pair significantly” was used in Barnett, the OCC cites the
more dated National Bank v. Commonwealth as its au-
thority for “impair”.29 National Bank held, “[T]he agen-
cies of the Federal government are only exempted from
State legislation, so far as that legislation may interfere
with, or impair their efficiency in performing the func-
tions by which they are designed to serve that govern-
ment.”30 Barnett itself cites Nat’l Bank v. Commonwealth
as the original precedent for the impair standard.31 Barnett
is cited as the OCC’s authority for “condition.”32   “[W]here
Congress has not expressly conditioned the grant of
‘power’ upon a grant of state permission, the Court has
ordinarily found that no such condition applies.”33

There is room to criticize the OCC’s sources for its
“obstruct, impair, or condition” standard.  Hines, the
source for “obstruct” was not a banking case.  Although
Hines addressed preemption in general, the controversy
centered upon a state statute governing aliens.34   To mir-
ror Supreme Court precedent, the OCC should have modi-
fied “impair” with “significantly” as done in Barnett.  The
“condition” discussed in Barnett was Congress’s deci-
sion whether or not state law would apply, not a condi-
tion imposed by a state.  Critics, thus, conclude that the
OCC standard permits broader ranging preemption than
the language used in Barnett.

The Supreme Court stated in Barnett that it consis-
tently “interpret[s] grants of both enumerated and inci-
dental ‘powers’ to national banks as grants of authority
not normally limited by, but rather ordinarily preempting,
contrary state law.”35   This pronouncement echoes
Franklin Nat’l. Bank of Franklin Square v. New York,
which noted that when Congress intends to subject an
aspect of national banking to state restriction, it does so
expressly.36   As recently as 2003, the Court stated that it
views federally chartered banks as part of “a banking
system that needed protection from ‘possible unfriendly
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State legislation.’”37  Few legal precedents walk as straight
a path as that blazed by national banking law.  These
holdings all stem from those famous words penned in
1819 that states “have no power, by taxation or other-
wise, to retard, impede, burden, or in any other manner
control, the operations” of national banks.38   While it has
not consistently used the same language, the Court has
consistently held the regulation of national banking to be
the sole providence of the federal government.  The “ob-
struct, impair, or condition” standard adopted by the OCC
fits safely within the Court’s long standing precedent.

The argument that the OCC’s “obstruct, impair, or
condition” standard is broader than Barnett neglects the
importance of the Chevron doctrine.  The Court defers to
an agency’s interpretation of a statute the agency is
charged with enforcing.39  The OCC has broad discretion
to interpret Federal banking law.40  An OCC regulation
has the same preemptive effect as a Congressional enact-
ment.41   Courts need not ask whether the new rules track
Barnett, but only whether the OCC has the authority to
enact the regulation and whether the OCC’s interpreta-
tion is reasonable. The OCC has the authority.42   The
OCC preemption rules is similar enough to Barnett that
the Court will uphold and hereafter apply the OCC rules
when deciding banking preemption issues.

I wish to note that the OCC expressly avoided imple-
menting a regulation preempting the entire field of federal
mortgage lending law.  Officially, the OCC “concluded
that the effect of such labeling is largely immaterial, and
thus we [the OCC] decline to attach a particular label to
the approach reflected in the Final Rule.”43   This is ad-
ministrative speak for “we know what we did, but we
don’t want to admit it.”  Its disclaimer of field preemp-
tion appears designed to blunt criticism and to placate
Congress.  In reality, the OCC would be quite pleased if
its rules were interpreted as field preemption. The effect
of the final rules is clear.  States may not regulate the
banking activity of a federal bank except in areas where
federal law specifically implicates state law.  The only
oversight a state may exercise is to enforce the general
legal framework of the state’s general laws, e.g., con-
tracts, torts, and zoning.  The regulation also allows for
state criminal law to apply, but not when the criminal law
is especially applicable to banking activities.44  Thus, de-
spite its reluctance to so admit, the OCC, as authorized
by Congress, has occupied the field of federal banking
law.

Critics contend that this effective field preemption
violates 12 U.S.C. 36(f)(3), enacted as part of the Riegle-
Neal Interstate Banking and Branching Efficiency Act of

1994.  It reads, “No provision of this subsection may be
construed as affecting the legal standards for preemption
of the application of State law to national banks.”45   Sub-
section (f) addresses when host state laws apply to intr-
astate branches of national banks.  The critics contend
that this provision prevents a broad interpretation of the
OCC’s ability to preempt state laws.  However, the stat-
ute does no such thing.  Section 36(f)(3) expressly states
that the subsection should have no affect upon preemp-
tion analysis.    When issuing the regulations, the OCC
followed 12 U.S.C. 43, the procedural requirements gov-
erning OCC preemption of state law.  If Congress in-
tended to limit the OCC’s ability to preempt state law, it
would have expressly done so in or near section 43.  The
Court has long supported the notion of banking field pre-
emption.46   The OCC’s preemptive authority will be up-
held by the Court.

B. Predatory Lending
As discussed above, the OCC preemption rules ex-

pressly preempt state predatory lending laws.  Consumer
advocates argue that the OCC created a void where con-
sumers are no longer protected from malicious lenders.
The OCC responds by quoting an admission by the Na-
tional Association of Attorneys General that “‘most com-
plaints and state enforcement actions involving mortgage
lending practices have not been directed at banks.’”47

The OCC also cites its enforcement action against
Providian National Bank48  and its advisory letters on preda-
tory lending49  as proof that it “will not tolerate” predatory
and abusive lending practices.50

The OCC promulgated two new predatory lending
rules—one, 12 C.F.R. 34.3(b), applies to consumer real
estate lending; the other, 12 C.F.R. 7.4008(b), to all other
forms of consumer lending.  The rules are nearly identi-
cal.  Each states that a national bank cannot make a con-
sumer loan “based predominantly on the bank’s realiza-
tion of the foreclosure or liquidation value of the
borrower’s collateral, without regard to the borrower’s
ability to repay the loan according to its terms.”  Each
rule also provides, “A bank may use any reasonable
method to determine a borrower’s ability to repay”.  These
regulations are designed to prevent equity stripping.  In
addition to the anti-equity stripping regulations, the OCC
will enforce federal law banning unfair and deceptive prac-
tices, 15 U.S.C. 45(a)(1).51

These regulations clearly prevail over contrary state
laws.  “[T]he entire legislative scheme [of federal bank-
ing law] is one that contemplates the operation of state
law only in the absence of federal law and where such
state law does not conflict with the policies of the Na-
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tional Banking Act.”52   “Where state and federal laws are
inconsistent, the state law is preempted even if it was
enacted by the state to protect its citizens or consum-
ers.”53   Even when the federal and state laws share the
same purpose, “[a] state law . . . is preempted if it inter-
feres with the methods by which the federal statute was
designed to reach th[at] goal.”54   Moreover, even prior to
the existence of the OCC’s anti-predatory lending rules,
the OCC determined that state predatory lending laws do
not apply to national banks.55

1. Federalism
Of course, the preemptive effect of the OCC rules

does not make the rules wise. State regulators, attorneys
general, and consumer advocates argue that predatory
lending is a local issue, best handled locally.  The OCC
counters that the financial markets are increasingly na-
tional (if not international).  Many national banks operate
regionally or nationwide.  The OCC concludes that na-
tional banks must be able to operate under the same stan-
dard nationwide.

Essentially, the states argue that local regulation is
more effective than national regulation.  This argument
highlights a rationale for federalism—effectiveness—dif-
ferent from the one discussed in the introduction of this
article—competition.  Often effectiveness and competi-
tion are both promoted by federalism.  In those cases,
not only do states compete to develop the best laws, the
states are also best positioned to implement the laws.  As
addressed in the introduction, regulatory competition is
increased by the dual banking system.  Therefore, bank-
ing law is one of the few areas where the desire to in-
crease regulatory competition does not favor federalism.
The states, then, ask us to choose between regulatory
effectiveness and regulatory competition.  When faced
with this choice, competition is always the better option.
Competition does not hinder effectiveness; it promotes
it.  If the states are better regulators of predatory lending,
consumers will notice and shun national banks.  The na-
tional banks and the OCC, in turn, facing the loss of cus-
tomers and the stigma of being labeled predatory, will be
forced to change to attract customers. Competition leads
to effectiveness.  Market participants demand as much.

The states’ argument assumes the states are the
best regulators.  What if they are not? The OCC rules
squarely address the form of predatory lending of most
concern to the OCC – equity stripping.  Perhaps the OCC’s
relatively simple rule will prove more effective than more
complicated predatory lending laws. Comptroller Hawke
put it, “We know that it’s possible to deal effectively with
predatory lending without putting impediments in the way

of those who provide access to legitimate subprime
credit…. We believe a far more effective approach would
be to focus on the abusive practitioners, bringing to bear
our formidable enforcement powers where we find abu-
sive practices.”56   If wrong, the OCC will amend its rules
to better address the problem.  But if the OCC’s rule
works, perhaps states with more intricate and costly regu-
lations will find it best to emulate the OCC.  Competition
works.  It deserves to be borne out here.

2. Sub-Prime Borrowers
Some suggest that the OCC rules are weighted in

favor of the banks, and against the consumer.  However,
overly broad predatory lending laws hurt consumers be-
cause the laws prevent sub-prime borrowers from ac-
cessing capital markets.  The OCC rules focus upon the
abusive lenders, not the terms of the loan.  The rules
allow a high credit risk borrower to receive a loan, albeit
at an above-market rate, that the borrower would other-
wise not be able to obtain.  The mantra of consumer
advocates is that sub-prime lenders charge higher inter-
est rates to the people who are least able to afford them.
This statement is true.  However, it does not mean that
the lenders are manipulating the sub-prime borrower.  The
sub-prime borrower is also the least likely to repay the
loan, even when the terms are favorable to the borrower.
As in all markets, greater risk warrants higher returns.  If
a bank loses the ability to demand higher returns from the
sub-prime borrower, the bank will justly abandon that
market.  This leads to the sub-prime borrower losing his
only loan source. To adopt the mantra of the consumer
advocate, the person in most need of money is denied
access to a loan.  The OCC rule best serves the sub-
prime borrower.  It allows him access to capital, while
protecting him from potential abuse.

3. Reverse Mortgages
The OCC predatory lending regulations appear to

prevent national banks from offering reverse mortgages.
Popular with the retired, a reverse mortgage is a loan,
secured by a home, in which no payment is made until
the borrower’s death.  At that time, the entire loan, with
interest, comes dues.  Both the bank and the borrower
anticipate that the property will be sold in order to repay
the loan.  The difference between a predatory loan and a
reverse mortgage is that in the reverse mortgage context
the borrower intends for the property to be liquidated to
pay off the loan. The new OCC rules are “intended to
prevent borrowers from being unwittingly placed in a
situation where repayment is unlikely without the lender
seizing the collateral.  Where the bargain agreed to by a
borrower and a lender involves an understanding by the
borrower that it is likely or expected that the collateral
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will be used to repay the debt, such as with a reverse
mortgage, it clearly is not objectionable that the collateral
will then be used in such a manner.”57   With these words,
the OCC clarifies that it views reverse mortgages to be
permitted under its predatory lending rules.  While it is
clear that reverse mortgages are permitted by the spirit of
the law, I believe that they violate the letter of the law.

Reverse mortgages are impermissible under a strict
reading of 12 C.F.R. 34.3(b).  The regulation states that a
mortgage “shall not” be issued “based predominantly on
the bank’s realization of the foreclosure or liquidation
value” of the home.  A reverse mortgage is precisely such
a loan.  The OCC is correct that because of the borrower’s
knowledge of the probability of liquidation, a reverse
mortgage lacks the objectionable aspects of a predatory
loan.  However, the regulations do not provide any ex-
ception.

The regulations go on to provide, “A bank may use
any reasonable method to determine a borrower’s ability
to repay, including, for example, the borrower’s current
and expected income, current and expected cash flows,
net worth, other relevant financial resources, current fi-
nancial obligations, employment status, credit history, or
other relevant factors.”58   While a lender may “use any
reasonable method” when assessing a borrower’s ability
to repay, consideration of the collateral’s liquidation value
is not permitted.  The only room that the rules offer to
permit a reverse mortgage is the “other relevant factors”
catchall.  The borrower’s intention to surrender the col-
lateral is certainly a relevant factor.  Nevertheless, this
“other factor” is not strong enough to outweigh the clear
statement that a “national bank shall not make a [mort-
gage] based predominantly on . . . the foreclosure or
liquidation value of the borrower’s collateral.”  While a
reverse mortgage does not violate the spirit of the preda-
tory lending rules, it does violate the letter.  The OCC
intends to interpret the rule as not prohibiting reverse
mortgages.  The courts will probably wag their rhetorical
finger at the OCC for poor draftsmanship, but affirm the
OCC’s interpretation of the rule as reasonable.  However,
there is the potential for a court to find that the OCC did
not provide itself any wiggle room in “shall not.”

II.   Visitorial Powers
On the same day the OCC promulgated the pre-

emption and predatory lending rules, it also modified its
visitorial powers regulation that implements 12 U.S.C.
484.59   It added as 12 C.F.R. 7.4000(a)(3), “Unless oth-
erwise provided by Federal law, the OCC has exclusive
visitorial authority with respect to the content and con-
duct of activities authorized for national banks under Fed-

eral law.”  The OCC also revised 12 C.F.R. 7.4000(b) to
clarify the OCC’s interpretation of the “vested in the
courts of justice” exception to the general rule that only
Congress or the OCC may exercise visitorial powers over
national banks.

The purpose of the modification to C.F.R. 7.4000
is to “clarify the appropriate agency for enforcing those
state laws that are applicable to national banks.”60  Ac-
cording to the OCC, that agency is the OCC exclusively.
The rule states that even where state banking law applies
to a national bank, the OCC possesses exclusive powers
to enforce the state law.  For support for its interpreta-
tion of 12 U.S.C. 484, the OCC looks to 12 U.S.C. 36(f),
which addresses when host state law “regarding com-
munity reinvestment, consumer protection, fair lending,
and establishment of intrastate branches” apply to na-
tional bank branches.  The statute states that any such
state law that applies “shall be enforced, with respect to
such branches, by the Comptroller of the Currency.”61

State courts only have authority to exercise power
over a national bank to the extent that they would have
power over any party before the court in the scope of
litigation.  The “vested in the courts of justice” exception
does not grant to states the authority to implement through
courts state laws enforceable only by the OCC.  A state
agency may file a declaratory judgment—in state or fed-
eral court— to ascertain whether a state law applies.  Once
a law is declared applicable, enforcement is exclusively
the purview of the OCC.62   This rule does not apply to a
private civil action, which does not amount to visitation,
and may be brought in a state court.63

The modification to the visitorial regulation creates
no new law.  Even prior to the change, the regulation
provided, “Only the OCC or an authorized representative
of the OCC may exercise visitorial powers with respect
to national banks . . . .” The modification does signify
that the OCC intends to assertively prevent states from
encroaching upon its territory.  State attorneys general
have actively pursued high profile enforcement actions in
recent years, e.g., actions against Microsoft and “Big
Tobacco.” The OCC apparently sensed the need to re-
mind the attorneys general where the enforcement bound-
aries lie for actions against national banks.

III.   Conclusion
In recent years, some lenders have adopted abusive

practices that can be ruinous to the unsuspecting cus-
tomer.  States, to their credit, have aggressively pursued
these lenders.  So too has the OCC.  At the same time, the
OCC has become concerned about how complying with
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multiple regulatory standards affect the competitiveness
of national banks. It determined the better course to be to
adopt one set of predatory lending standards applicable
to all national banks.

National banks are perennial national favorites.  So
too is the OCC a favorite of the Supreme Court.  National
banks are protected from state regulation through federal
statutes, administrative rules, and a long, unbroken line
of case law.  The Supreme Court recognizes that the
OCC is vested with remarkably broad regulatory author-
ity.  The Court yields a wide berth to the OCC when
interpreting national banking law.  It also ensures states
do the same.  Despite consumer advocates’ and state
officials’ arguments to the contrary, the authority of the
OCC to promulgate the preemption, predatory lending,
and visitorial rules is not in doubt.  Through these rules,
the OCC is furthering the very heart of the dual banking
system—competing regulators.

In the dual banking system, a bank not only has the
option of choosing the state in which to incorporate; once
it has chosen a location, the bank can choose a state or
federal regulator.  Just as one state can enact a regulatory
framework different from its neighbor, so too can the
OCC adopt a framework for national banks.  In criticiz-
ing the new OCC rules, Senator Sarbanes approvingly
quotes a state banking supervisor, “‘The OCC’s preemp-
tion rule seems to be more about protecting its remaining
multistate megabanks or attracting new ones to the fold
than about “clarifying” a 140 year old law....The OCC’s
standard for preemption has been built on a political plat-
form for the promotion of its charter.’”64   Precisely.  Pro-
moting federal charters and attracting new banks to the
federal system are legitimate goals of the OCC upheld by
the Supreme Court.65  The dual banking system’s regula-
tory capitalism will ensure a strong and competitive U.S.
banking system for decades to come.

*  Charles M. Miller currently serves as law clerk to Jus-
tice Maureen O’Connor of the Supreme Court of Ohio.
He can be contacted at millerc@sconet.state.oh.us.
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FREE SPEECH AND ELECTION LAW

THE RUN FOR THE ROSES MEETS THE FIRST AMENDMENT: AN OVERVIEW OF

DESORMEAUX V. KENTUCKY RACING COMMISSION

BY WILLIAM P. BARNETTE*

In addition to an upset winner and nationwide
sensation in Funny Cide,1  the 2003 Kentucky Derby
produced a great deal of controversy.  While the cheat-
ing allegations against, and subsequent exoneration of,
winning jockey Jose Santos are well known,2  less so
is another issue which may have significant ramifica-
tions for the future of horse racing.  During the run-
ning of the Derby, Santos and thirteen of his fellow
riders wore patches on their pants promoting the Jock-
eys’ Guild.3   The patches, which measured 3 by 5
inches, were determined by the Churchill Downs’
stewards to violate a regulation which prohibits jock-
eys from wearing during a race anything “‘not in keep-
ing with the traditions of the turf.’”4   The stewards
therefore fined each rider who wore the patch $500.5

Following an unsuccessful appeal to the Kentucky
Racing Commission (the “Commission”),6  the jock-
eys have filed suit in Kentucky state court seeking to
have the fines overturned.7   The suit raises a number
of interesting First Amendment issues, which will be
discussed below.

I.  Background
The wearing of advertising or other promotional

items by jockeys “has been a hot-button issue for years
in a number of racing jurisdictions throughout North
America.”8   Regulations on jockey attire vary from
state to state, but generally “racetracks and govern-
ment regulators have been able to control advertising
rights despite the collective protestations of jockeys.”9

Not entirely, however.  For example, in the 2003
Belmont Stakes, “some jockeys wore patches adver-
tising Wrangler and Budweiser,” reportedly angering
Visa, the sponsor of the Triple Crown.10

By its terms, the regulation under which the jock-
eys were fined, 810 KRA 1:009, § 14, prohibits com-
mercial speech, i.e., it bans any “advertising, promo-
tional, or cartoon symbols or wording” which is “not
in keeping with the traditions of the turf.”11   The Com-
mission determined that the jockeys’ purpose in wear-
ing the Guild patch was “to promote their organiza-
tion and gain more members.”12   The Commission,
however, deemed this purpose to be commercial, rather
than political, finding that the patch “is an advertising
and promotional symbol.”13   Further, because the tra-
ditional attire of a “jockey does not include advertising

or promotional symbols,” the Commission concluded
that wearing the patch violated the regulation.14   In
addition, the Commission reasoned that wearing the
patch “could be a distraction to the eye and effect the
concentration of the stewards in the performance of
their duties.”15   Whether the Commission found the
patch in fact to be a distraction is unclear, particularly
given its later statement that “allow[ing] the patch in
this case could lead down the slippery slope where
the jockeys would resemble NASCAR drivers and
therefore hinder the stewards in the performance of
their duties.”16

In contrast to the Commission’s characteriza-
tion, the Desormeaux plaintiffs explicitly disavow any
commercial intent in wearing the patch, and instead
allege that the emblem merely “identified the jockeys
as members of their labor union . . . .”17   Further, the
jockeys allege that the purpose of “wearing the patch
was to promote their labor union, to increase mem-
bership in the union and to bring to the attention of the
public the unconscionable plight of disabled jockeys.”18

Thus, the jockeys assert, inter alia, that being fined
for wearing the patch violated their First Amendment
rights.19

Under the Supreme Court’s interpretation of the
First Amendment, different standards govern differ-
ent types of speech.  Thus, the proper characteriza-
tion of the jockeys’ wearing the patch—i.e., whether
this amounts to commercial speech or so-called “pure
speech”—is of critical importance in determining the
validity of the regulation as applied by the Commis-
sion.20   Because a state “cannot foreclose the exercise
of constitutional rights by mere labels,”21  the
Commission’s terming the patch an “advertising or
promotional symbol,” that consequently is subject to
regulation, will likely not be dispositive.  Rather, as
will be discussed, there is a compelling argument that
wearing the patch constitutes “pure speech,” which is
entitled to full First Amendment protection.  On the
broader question, however, of whether true commer-
cial speech can be prohibited in these circumstances,
the Commission has good arguments in support of the
regulation.
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II.  Core First Amendment Speech:  Strict Scrutiny
While the First Amendment’s free speech guar-

antee is recognized as a fundamental right,22  it is equally
well recognized that this right is not “absolute at all
times and under all circumstances.”23   Thus, there are
“certain well-defined” classes of speech which may
be prohibited consistent with the First Amendment.24

On this low end of the constitutional spectrum are
things like “fighting words,” which have no protec-
tion under the First Amendment.25

Conversely, discussion of public issues—so-
called “political speech”—is afforded the broadest pro-
tection by the First Amendment.26   In Pickering v.
Board of Education, the Supreme Court character-
ized the “public interest in having free and unhindered
debate on matters of public importance” as the First
Amendment’s “core value.”27   Restrictions on such
speech are subject to the most stringent form of re-
view, strict scrutiny.28

Communications which attempt to persuade or
dissuade the joining of labor unions are considered
core speech protected by the First Amendment.29   To
illustrate, in Thomas v. Collins the defendant was cited
for contempt for violating a restraining order prohib-
iting him from soliciting members for certain unions
without first obtaining an organizer’s card.30   In re-
versing the conviction, the Supreme Court noted that
the right “to discuss, and inform people concerning,
the advantages and disadvantages of unions and join-
ing them is protected” free speech.31   Thus, the Court
concluded that the defendant’s First Amendment rights
had been violated.32

Similarly, in Thornhill v. Alabama the Supreme
Court recognized that “the dissemination of informa-
tion concerning the facts of a labor dispute must be
regarded as within that area of free discussion that is
guaranteed by the Constitution.”33   The Court further
termed “[f]ree discussion concerning the conditions
in industry and the causes of labor disputes” to be
“indispensable.”34   Accordingly, the Court found un-
constitutional a law which forbade publicizing the facts
of a labor dispute in the vicinity of the scene of the
dispute, and reversed the defendant’s conviction for
picketing outside a business involved in a strike.35

While the First Amendment explicitly refers to
“speech,” it is well established that expressive con-
duct is also protected.36   For example, in Tinker v.
Des Moines Independent Community School District a
group of high school students wore black arm bands
to school in protest of Vietnam.37   They were then

suspended from school.38   In reversing the dismissal
of the students’ subsequent suit against the school
officials, the Supreme Court reasoned that wearing
the armbands “was closely akin to ‘pure speech’
which, we have repeatedly held, is entitled to compre-
hensive protection under the First Amendment.”39

Recently, in Newsom v. Albemarle County School
Board, the Fourth Circuit, reviewing the denial of a
preliminary injunction, held there was a strong likeli-
hood of success on a First Amendment claim against
a school dress code which prohibited messages on
clothing related to weapons.40   Applying the Tinker
standard,41  the court concluded the dress code could
“be understood as reaching lawful, nonviolent, and
nonthreatening symbols of not only popular, but im-
portant organizations and ideals.”42   Because the code
excluded a “broad range and scope of symbols, im-
ages, and political messages that are entirely legiti-
mate and even laudatory,” the court held the injunc-
tion should have been granted.43

In Desormeaux, the plaintiffs allege they wore
the Guild patch to promote their union, increase its
membership, and bring attention to the issue of dis-
abled jockeys.44   This should be considered protected
speech under Thomas and Thornhill, in that the jock-
eys allegedly were promoting their union and raising
awareness of the dangerousness of their working con-
ditions.45   Further, under the reasoning of Tinker and
Newsom, wearing the patch can be considered a form
of expressive conduct protected by the First Amend-
ment.46

Indeed, in a similar case, In re Reynolds, the Cali-
fornia Supreme Court held that an inmate’s First
Amendment rights were violated when he was denied
permission to wear a prisoner’s union button while
incarcerated.47   Under this rationale, the Desormeaux
plaintiffs appear to have a valid “as applied” First
Amendment challenge to the regulation at issue.
Whether that regulation should be struck on over-
breadth grounds, however, is another issue, initially
requiring analysis of the commercial speech doctrine.

III.  Commercial Speech:  Intermediate Standard
Traditionally, the First Amendment has given life

to the “principle that each person should decide for
him or herself the ideas and beliefs deserving of ex-
pression, consideration, and adherence.”48   A regula-
tion that “stifles speech on account of its message”—
i.e., its content—“contravenes this essential right.”49

Such restrictions “pose the inherent risk that the Gov-
ernment seeks not to advance a legitimate regulatory
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goal, but to suppress unpopular ideas or information
or manipulate the public debate through coercion rather
than persuasion.”50   In other words, through content-
based restrictions the “‘Government may effectively
drive certain ideas or viewpoints from the market-
place.’”51   To prevent an outcome so obviously con-
trary to the First Amendment, the Supreme Court has
“consistently applied strict scrutiny to content-based
regulations of speech.”52

Determining whether a particular regulation is
content-based is “not always a simple task.”53  The
general rule, however, is that “laws that by their terms
distinguish favored speech from disfavored speech on
the basis of ideas or views expressed are content-
based.”54   Singling out commercial speech for prohi-
bition while leaving other forms of speech un-
touched—which the regulation at issue in Desormeaux
does—arguably amounts to a content-based restric-
tion, which ordinarily would be subject to strict scru-
tiny.55   Restrictions on commercial speech, however,
are not measured against strict scrutiny.56

On the contrary, commercial speech has a check-
ered history under Supreme Court precedents.  In an
early case, Valentine v. Chrestensen,  the Supreme
Court held that the First Amendment provided no “re-
straint on government as respects purely commercial
advertising.”57   Reversing course, in Virginia State
Board of Pharmacy v. Virginia Citizens Consumer
Council, Inc. the Court held that simply because an
advertiser’s “interest is a purely economic one . . .
hardly disqualifies him from protection under the First
Amendment.”58   Rather, recognizing that society has
a “strong interest in the free flow of commercial in-
formation,” the Court struck down regulations pro-
hibiting the advertising of prescription drug informa-
tion.59

Later, in Central Hudson Gas & Electric Corp.
v. Public Service Commission, the Supreme Court
settled on an intermediate standard for determining
whether commercial speech is protected by the First
Amendment.60   Under this standard, a court exam-
ines:  (1) whether the speech concerns lawful activity
and is not misleading; (2) whether the asserted gov-
ernmental interest is substantial; (3) whether the regu-
lation directly advances the governmental interest as-
serted; and (4) whether the regulation is not more ex-
tensive than necessary to serve that interest.61   In
Board of Trustees v. Fox, the Supreme Court clarified
that the last Central Hudson factor requires only a
“reasonable fit” between the regulation and the inter-
est, rather than the least restrictive means available.62

In upholding the Desormeaux plaintiffs’ fines, the
Commission identified two interests furthered by the
prohibition on jockey advertising:  (1) upholding the
“traditions of the turf,” and, relatedly; (2)  protecting
the ability of the stewards to perform their duties, i.e.,
ensuring the integrity and safety of the sport.  The
latter interest, in particular, would seem to be “sub-
stantial” within the meaning of Central Hudson.63

Whether the advertising ban “directly advances” that
interest, and whether there is a “reasonable fit” be-
tween the ban and the interest, are potential battle-
grounds.64

Specifically, on the issue of “reasonable fit,” there
is a question as to whether all advertising or promo-
tional symbols, regardless of size, have the ability to
interfere with the stewards’ performance.65   The Com-
mission, of course, concluded that even the 3 by 5
inch Guild patch, much less larger symbols, “could be
a distraction to the eye and effect the concentration of
the stewards in the performance of their duties.”66   The
reasonableness of this determination will be signifi-
cant in determining whether the ban satisfies the Cen-
tral Hudson standard.  But in any event, given the lesser
value placed on commercial speech and the substan-
tial state interest promoted by the advertising ban, the
Commission has at least a colorable argument that the
ban is constitutional.67

IV.  Public Employer Analysis
Another possible avenue of defense for the Com-

mission is to argue that it should be considered a pub-
lic employer for purposes of analyzing the regulation.
In Pickering, the Supreme Court recognized the need
to strike “a balance between the interests of the [em-
ployee], as a citizen, in commenting upon matters of
public concern and the interest of the State, as an
employer, in promoting the efficiency of the public
services it performs through its employees.”68   Under
the public employer doctrine, when an employee’s
“expression cannot be fairly considered as relating to
any matter of political, social, or other concern to the
community,” government regulation “should enjoy
wide latitude.”69   Moreover, even when an employee’s
speech arguably addresses matters of public concern,
the expression can still be regulated if it “threatens to
interfere with government operations.”70

In a recent case, Perez v. Hoblock, the court re-
lied on the public employer doctrine to uphold a state
racing board’s fine of a horse owner.71    The board
fined the owner $3,000 following his “profanity-laced
verbal and physical outburst” at a meeting he requested
with stewards for the Saratoga racetrack.72    The regu-
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lation under which the owner was fined permitted such
a penalty for “any action detrimental to the best inter-
ests of racing.”73   The owner filed suit challenging
this provision on First Amendment grounds; the court
found the public employer doctrine applicable because
the owner was “a licensee in an industry closely regu-
lated by defendants.”74

Rejecting his claim, the court looked to the first
Pickering factor and noted that the owner was fined
for disrupting the meeting with the stewards, not for
“commenting on a matter of public concern.”75   In
addition, the court recognized that the disruption of
the meeting prevented the stewards from performing
their duties—hearing and considering the owner’s al-
leged grievance.76    Thus, the court reasoned that
whatever value the owner’s speech possessed was
outweighed by its interference with efficient govern-
ment operations.77  Accordingly, the court concluded
his “disruptive and threatening behavior need not be”
protected by the First Amendment.78

Similarly, in Leroy v. Illinois Racing Board, the
Seventh Circuit rejected a horse owner’s First Amend-
ment challenge to sanctions levied by the state racing
board.79   As in Perez, the owner was fined for making
threats and using profanity, in violation of a regulation
which prohibited “improper language” or “improper
conduct” towards members of the board.80   In re-
sponse to the owner’s argument that the regulation
was vague and overbroad, the court conceded that
“addressed to the general public for the conduct of
daily affairs, [the rule] would be seriously deficient.”81

Addressed solely to licensees, however, and govern-
ing only their relations with the board, the court con-
sidered the regulatory scheme to have “much in com-
mon with civil service laws, which despite their many
vague terms were sustained” by the Supreme Court.82

The court therefore held the regulation did not violate
the First Amendment.83

The Desormeaux plaintiffs are licensees in the
same regulated industry as the owners in Perez and
Leroy.  Thus, the Commission may attempt to argue
that under the public employer doctrine the jockey
advertising ban is proper.  Key to such an argument
would be:  (1) showing that advertising worn by jock-
eys would not constitute “comment on a public mat-
ter;” or, more likely, (2) that the advertising would
interfere with the stewards in the performance of their
duties.84

On the first factor, it is worth noting that in Perez
and Leroy the owners were fined for profanity and

making threats, forms of speech which have little to
no First Amendment value.85   Conversely, advertising
is protected by the First Amendment, although not to
the same extent as “pure” or “political” speech.86   Given
the lesser value placed on commercial speech, it is not
clear whether jockey advertising would be considered
as relating to any matter of “social” or “other concern
to the community.”87   If not, then the advertising ban
could be upheld under the public employer doctrine.88

Assuming arguendo that jockey advertising would
be considered “comment on a public matter,” the analy-
sis then entails whether such communications would
interfere with government operations—i.e., the stew-
ards’ duties in officiating the races.  As noted, the
Commission determined that even the Guild patch could
distract the stewards from performing their duties.89

If this determination is reasonable, then the advertis-
ing ban could again be upheld under the public em-
ployer doctrine.90

V.  Non-Public Forum Analysis
Finally, the Commission may argue that the ad-

vertising ban is a valid restriction of speech in a non-
public forum.  Because the First Amendment is not
absolute, even in a public forum the government may
impose “reasonable restrictions on the time, place, or
manner of protected speech, provided the restrictions
‘are justified without reference to the content of the
regulated speech, that they are narrowly tailored to
serve a significant governmental interest, and that they
leave open ample alternative channels for communi-
cation of the information.’”91   In contrast, in a non-
public forum, a lesser standard applies:  the govern-
ment may prohibit all forms of communication, pro-
vided the ban is reasonable and content-neutral.92

The public forum determination is based on “how
the locale is used.  Streets, parks and sidewalks are
the paradigms of a public forum because they have
traditionally served as a place for free assembly and
communication by citizens.”93   Likewise, “municipal
theaters and auditoriums are designed for and dedi-
cated to expressive activities” and therefore are con-
sidered public forums.94

In International Society for Krishna Conscious-
ness, Inc. v. New Jersey Sports and Exposition Au-
thority, the Third Circuit affirmed an order denying a
religious society the right to distribute literature and
solicit funds at the Meadowlands Sports Complex,
which includes a football stadium and racetrack.95   In
so holding, the court concluded that the Meadowlands,
despite being a public place, was not a public forum.96
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On the contrary, according to the court, the Meadow-
lands did not fit any of the traditional definitions of a
“public forum,” but instead was a “commercial ven-
ture” aimed at “earn[ing] money by attracting and en-
tertaining spectators with athletic events and horse
races.”97

Because the Meadowlands was not a public fo-
rum, the court looked only to whether the solicitation
ban was reasonable.98   This, in turn, was determined
by whether the “proposed activity is basically incom-
patible with the normal character and function of the
place.”99   Concluding that the proposed solicitation
would “disrupt the normal activities of the [Meadow-
lands],” the court held the ban reasonable, and denied
the First Amendment challenge.100

Given the above, the Commission could argue
that Churchill Downs, where the Kentucky Derby is
run, is, like the Meadowlands, a non-public forum.
That is, it could be argued that the purpose of Churchill
Downs is to be a place where horse races are run, not
where messages are expressed.  The question then
would be the reasonableness of the jockey advertising
ban.101   The Commission’s determination that the Guild
patch could interfere with the stewards’ duties may
satisfy this burden.102   In addition, whether advertis-
ing is “basically incompatible with the normal charac-
ter and function of” the track could implicate the “tra-
ditions of the turf,” which the Commission has deter-
mined do not include commercial messages worn by
jockeys.103   Thus, the advertising ban could be upheld
as a reasonable restriction of speech in a non-public
forum.

VI.  Conclusion
The Desormeaux plaintiffs present a compelling

“as applied” challenge to the jockey advertising ban in
that they have been fined for essentially “pure speech,”
i.e., wearing union patches.  On the issue of over-
breadth, however, the Commission has good argu-
ments in support of the prohibition, particularly given
the lesser value accorded commercial speech and the
other theories under which the ban could be upheld.
Whatever the ultimate outcome, Desormeaux has the
potential to make significant First Amendment law, as
well as impact the future of the horse racing industry.
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16 Conclusion of Law No. 12 (emphasis added).

17 Petition, ¶ 47.

18 Id. ¶ 32.  As independent contractors, jockeys are “responsible for
their own expenses, including insurance premiums, which are astro-
nomical because of the risk inherent in the profession.”  Reed, supra
note 11.  The Jockeys’ Guild receives “an average of twenty-five
hundred injury notifications per year, with two deaths and two and a
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half cases of paralysis.”  LAURA HILLENBRAND, SEABISCUIT:  AN AMERI-
CAN LEGEND, p. 73 (Ballantine Books, 2001).  As of 2001, the Guild
was “supporting fifty riders who were permanently disabled on the
job.” Id.

19 Petition, ¶ 16; see U.S. Const. amend. I (“Congress shall make no
law . . . abridging the freedom of speech, or of the press . . . .”).  The
provisions of the First Amendment are incorporated against the states
by the Fourteenth Amendment.  Schneider v. State, 308 U.S. 147, 160
(1939).

20 The jockeys have challenged the regulation on overbreadth grounds.
Petition, ¶ 51.  The overbreadth doctrine is a “departure from tradi-
tional rules of standing,” Broadrick v. Oklahoma, 413 U.S. 601, 613
(1973), allowing an individual to “challenge a statute on its face ‘be-
cause it also threatens others not before the court—those who desire
to engage in legally protected expression but who may refrain from
doing so rather than risk prosecution . . . .’”  Board of Airport Comm’rs
v. Jews for Jesus, Inc., 482 U.S. 569, 574 (1987) (citation omitted).  A
law “should not be invalidated for overbreadth unless it reaches a
substantial number of impermissible applications.”  New York v. Ferber,
458 U.S. 747, 771 (1982).  If a law is overbroad, “any enforcement”
of it is “totally forbidden.”  Broadrick, 413 U.S. at 613.  Conversely,
if a law is found unconstitutional “as applied,” it may not be applied to
the challenger, but otherwise remains in effect.  City of Lakewood v.
Plain Dealer Publ’g Co., 486 U.S. 750, 758-59 (1988).

21 NAACP v. Button, 371 U.S. 415, 429 (1963).

22 Chaplinsky v. New Hampshire, 315 U.S. 568, 571 (1942).  In the
words of the Supreme Court, the First Amendment secures “the great,
the indispensable democratic freedoms.”  Thomas v. Collins, 323 U.S.
516, 530 (1945).  As is oft noted, the First Amendment’s purpose is
“to preserve an uninhibited marketplace of ideas in which the truth
will ultimately prevail . . . .”  Turner Broadcasting Sys., Inc. v. Fed.
Communications Comm’n, 507 U.S. 1301, 1304 (1993) (quotations
omitted).  Consequently, the First Amendment generally bars the gov-
ernment “from dictating what we see or read or speak or hear.”  Ashcroft
v. Free Speech Coalition, 535 U.S. 234, 245 (2002).

23 Chaplinsky, 315 U.S. at 571.  For example, in Schenck v. United
States, 249 U.S. 47, 52 (1919) (citation omitted), the Supreme Court
recognized that “the character of every act depends upon the circum-
stances in which it is done.  The most stringent protection of free
speech would not protect a man falsely shouting fire in a theatre and
causing a panic.”

24 Chaplinsky, 315 U.S. at 571.

25 Id.  In Chaplinsky, the Supreme Court affirmed the defendant’s
conviction for violating a statute that prohibited a person from ad-
dressing another with “offensive” words in public, reasoning that such
“fighting words” were not entitled to protection under the First Amend-
ment. Id. at 569, 571-72.

26 Roth v. United States, 354 U.S. 476, 484 (1957).

27 391 U.S. 563, 573 (1968).

28 McIntyre v. Ohio Elections Comm’n, 514 U.S. 334, 347 (1995)
(“When a law burdens core political speech, we apply ‘exacting scru-
tiny,’ and we uphold the restriction only if it is narrowly tailored to
serve an overriding state interest.”) (citations omitted).  In addition,
strict scrutiny requires there be no less restrictive alternative available.
United States v. Playboy Entertainment Group, Inc., 529 U.S. 803,
813 (2000).

29 National Labor Relations Bd. v. Virginia Elec. & Power Co., 314
U.S. 469, 477, 479 (1941).

30 323 U.S. 516, 518 (1945).  The defendant was the president of the
International U.A.W. and resided in Detroit.  Id. at 520.  He came to
Texas to give a speech to local union members and supporters.  Id.
Prior to his speech, a state court issued an order enjoining the defen-
dant from soliciting members for any union without first obtaining an
organizer’s card, as required by statute; the defendant violated this
order.  Id. at 521 & n.3.

31 Id. at 532.

32 Id. at 532, 543.

33 310 U.S. 88, 102 (1940).

34 Id. at 102, 103; see also Senn v. Tile Layers Protective Union, 301
U.S. 468, 478 (1937) (“Members of a union might, without special
statutory authorization by a State, make known the facts of a labor
dispute, for freedom of speech is guaranteed by the Federal Constitu-
tion.”).

35 Thornhill, 310 U.S. at 91-92, 101.

36 The Supreme Court has “long recognized” that the First
Amendment’s “protection does not end at the spoken or written
word.”  Texas v. Johnson, 491 U.S. 397, 404 (1989) (holding Texas
flag-burning statute unconstitutional); Spence v. Washington, 418 U.S.
405 (1974) (reversing conviction for improper exhibition of United
States flag where defendant displayed flag upside down with peace
symbol attached).

37 393 U.S. 503, 504 (1969).

38 Id.

39 Id. at 505-06.  The Court acknowledged the need for school offi-
cials, “consistent with fundamental constitutional safeguards, to pre-
scribe and control conduct in the schools.” Id. at 507.  But, given that
there was no evidence of conduct which would “‘interfere with the
requirements of appropriate discipline in the operation of the school,’”
the Court concluded the armbands prohibition violated the First Amend-
ment. Id.

40 354 F.3d 249, 251 (4th Cir. 2003).  In Newsom, a student sought a
preliminary injunction against the school dress code after being disci-
plined for wearing a tee-shirt which “depicted three black silhouettes

of men holding firearms superimposed on the letters ‘NRA’ positioned
above the phrase ‘SHOOTING SPORTS CAMP.’”  Id. at 252.

41 The court recognized there was no evidence that clothing with
messages related to weapons “disrupted school operations or inter-
fered with the rights of others.” Id. at 259.

42 Newsom, 354 F.3d at 259-60.  As an example, the court noted the
code would prohibit clothing depicting the state seal of Virginia, which
shows a woman holding a spear.  Id. at 260.  Likewise, the court
reasoned that the “quintessential political message” the school was
trying to promote—“‘Guns and School Don’t Mix’”—would be pro-
hibited by the code. Id. at 260.

43 Id.

44 Petition, ¶ 32.

45 See Thomas, 323 U.S at 532; Thornhill, 310 U.S at 102, 103.
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46 See Tinker, 393 U.S. at 505-06; Newsom, 354 F.3d at 260.  The
Commission, of course, could argue that the patch is “disruptive”
based on its finding that the stewards could be distracted by it. See
Finding of Fact No. 12; Tinker, 393 U.S. at 507.  Given, however, that
this finding was posited as a “slippery slope” consideration, such an
argument is not particularly persuasive, especially when balanced against
the high First Amendment value afforded union promotion speech.
See Conclusion of Law No. 12.

47 599 P.2d 86, 87 (Cal. 1979).  In so holding, the court noted there
was no evidence of “disruption” in the prison, either past or future,
caused by wearing the button.  Id. at 88; cf. Jones v. North Carolina
Prisoners’ Labor Union, Inc., 433 U.S. 119, 129 (1977) (finding ban
on inmate union meetings and solicitation reasonable where such ac-
tivities could pose “additional and unwarranted problems and frictions
in the operation of the State’s penal institutions”).

48 Turner Broadcasting Sys., Inc. v. Fed. Communications Comm’n,
512 U.S. 622, 641 (1994).

49 Id.

50 Id.

51 Id. (citation omitted).

52 Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 574 (2001) (Tho-
mas, J., concurring); Turner Broadcasting, 512 U.S. at 641-43.

53 Id. at 642.

54 Id. at 643.

55 See 810 KRA 1:009, § 14 (banning commercial, but not other
types, of speech).  In fact, the Desormeaux plaintiffs have alleged that
Pat Day, one of the other jockeys in the Derby, during the race wore a
tunic with the symbol of a Crucifix, but was not fined by the stewards.
Petition, ¶¶ 39, 41.

56 Central Hudson Gas & Elec. Corp. v. Public Serv. Comm’n, 447 U.S.
557, 564 n.6 (1980) (applying intermediate standard to commercial
speech and noting “[i]n most other contexts, the First Amendment
prohibits regulation based on the content of the message”); see also
Lorillard, 533 U.S. 525, 554 (applying intermediate review to con-
tent-based advertising restriction); id. at 574-75 (Thomas, J., concur-
ring).

57 316 U.S. 52, 54 (1942).

58 425 U.S. 748, 762 (1976); see also Bigelow v. Virginia, 421 U.S.
809, 826 (1975) (Advertising is not “stripped of all First Amendment
protection.  The relationship of speech to the marketplace of prod-
ucts or of services does not make it valueless in the marketplace of
ideas.”).

59 Virginia State Board, 425 U.S. at 764, 772.

60 447 U.S. 557 (1980).

61 Id. at 566.  Expounding on the interest necessary to sustain a
restriction on commercial speech, the Court has noted that a state
“must demonstrate that the harms it recites are real and that its
restriction will in fact alleviate them to a material degree.”  Edenfield
v. Fane, 507 U.S. 761, 770-71 (1993); see also Greater New Orleans
Broadcasting Ass’n, Inc. v. United States, 527 U.S. 173, 188 (1999)
(restrictions on commercial speech require more than “mere specula-
tion or conjecture”) .

62 492 U.S. 469, 480 (1989).  Subsequently, several members of the

Court “have expressed doubt about the Central Hudson analysis and
whether it should apply in particular cases.”  Lorillard, 533 U.S. at 554
(citations omitted).  The Court, however, has seen “no need to break
new ground.” Id. (quotations omitted).  Rather, Central Hudson re-
mains an “adequate basis for decision.” Id. at 555 (quotations omit-
ted).

63 447 U.S at 564, 568-69.

64 Id. at 566.

65 Id.

66 See supra notes 16 & 17.

67 Whether the “traditions of the turf,” standing alone, would be an
interest sufficient to justify the restriction is more problematic.

68 391 U.S. at 568.  This balance is similar to the consideration given,
when measuring First Amendment claims, to the need to maintain
discipline and order in public schools and prisons. Tinker, 393 U.S. at
507; Jones, 433 U.S. at 129.

69 Connick v. Myers, 461 U.S. 138, 146 (1983).

70 Lewis v. Cohen, 165 F.3d 154, 162 (2d Cir. 1999).

71 248 F. Supp. 2d 189 ( S.D. N.Y. 2003).

72 Id. at 190, 191.  The owner sought the meeting to raise his concerns
regarding the manner in which certain horses were selected to run in
certain races. Id. at 191.  When told by one official that his complaint
was “ridiculous,” the owner began his outburst. Id.

73 Id. at 192; see 9 NYCRR § 4022.13.

74 Id. at 192-93, 195.

75 Perez, 248 F. Supp. 2d at 197.

76 Id.

77 Id.

78 Id. at 195 (quotations omitted); see Heil v. Santoro, 147 F.3d 103,
109 (2d Cir. 1998) (“the government can prevail if it can show that it
reasonably believed that the speech would potentially interfere with or
disrupt the government’s activities, and can persuade the court that
the potential disruptiveness was sufficient to outweigh the First Amend-
ment value of that speech”).

79 39 F.3d 711, 715 (7th Cir. 1994), cert. denied, 515 U.S. 1131
(1995).  The Perez court cited Leroy in support of its decision.  248 F.
Supp. 2d at 196.

80 Leroy, 39 F.3d at 715.

81 Id.

82 Id.; see Broadrick, 413 U.S. at 607-15; CSC v. Letter Carriers, 413
U.S. 548, 568-81 (1973).

83 Leroy, 39 F.3d at 715.

84 See supra notes 69-71 and accompanying text.

85 See supra notes 73 & 81 and accompanying text.

86 See supra notes 61-63 and accompanying text.

87 Connick, 461 U.S. at 146.  This, of course, assumes that certain
communications  are either commercial speech or something else, for
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example, political speech.  In reality, commercial speech can be blended
with other, more protected forms of expression.  The question then
becomes what standard of review will be given to the blended commu-
nication—strict scrutiny or the intermediate Central Hudson test.  In
Nike, Inc. v. Kasky, 45 P.3d 243, 247 (Cal. 2002), the California
Supreme Court held that certain statements made by Nike during a
labor dispute amounted to commercial speech, despite the fact that
the statements also formed part of the “public dialogue” on  a matter
of public concern.  Because the speech was commercial, the court
reasoned that any false or misleading statements by Nike were not
protected by the First Amendment, again without regard to whether
they were related to a matter of public concern. Id. at 262.  The
United States Supreme Court initially granted certiorari to review this
decision, but then withdrew the writ as “improvidently granted.”  Nike,
Inc. v. Kasky, 123 S.Ct. 2554 (2003).

88 Connick, 461 U.S. at 146.

89 See supra notes 16 & 17.

90 See Perez, 248 F. Supp. 2d at 195.

91 Ward v. Rock Against Racism, 491 U.S. 781, 791 (1989) (citations
omitted).

92 United States Postal Serv. v. Council of Greenburgh Civic Ass’ns,
453 U.S. 114, 131 n.7 (1981).

93 International Society for Krishna Consciousness, Inc. v. New Jersey
Sports and Exposition Authority, 691 F.2d 155, 160 (3d Cir. 1982)
(citing Hague v. C.I.O., 307 U.S. 496, 515 (1939)).

94 Id. (citing Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546,
555 (1975)).

95 Id. at 158.  With the sole exception of concessionaires, no one was
permitted to solicit funds or distribute literature at the Meadowlands.
Id.

96 Id. at 159 (“Not all public places are public forums.”).

97 Id. at 161.

98 International Society for Krishna Consciousness, 691 F.2d at 161.

99 Id. (citations omitted).

100 Id.

101 Id.

102 Id.

103 See supra note 16 & accompanying text.
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SWIFT BOAT DEMOCRACY & THE NEW AMERICAN CAMPAIGN FINANCE REGIME

BY LEE E. GOODMAN*

The Bipartisan Campaign Reform Act of 2002

Commonly known as McCain-Feingold in the
Senate and Shays-Meehan in the House, the Bipartisan
Campaign Reform Act of 2002 (“BCRA”) amended the
Federal Election Campaign Act of 1971 (“FECA”) to
impose significant new restrictions on American poli-
ticians, political parties, interest groups and business
corporations interested in expressing an opinion on
public policy or presidential and congressional elec-
tions.  BCRA passed Congress after years of attempts.
Following the Enron and WorldCom scandals (which,
by the way, had nothing to do with election activity),
political conditions finally supported passage of sweep-
ing new restrictions on corporate political activity.  The
Bipartisan Campaign Reform Act was passed by Con-
gress and signed by the President in March 2002.1

The new law went into effect November 6, 2002, and
the Federal Election Commission (FEC) quickly imple-
mented dozens of new regulations to implement the
new law.  The key provisions of the new law are sum-
marized below.  What remains to be seen is what im-
pact they will have upon American elections and demo-
cratic speech.

Overriding Purpose of BCRA

The overriding purpose of the new reforms was
to eliminate unlimited expenditures by corporations,
unions and interest groups.  Reformers argued that
such expenditures “corrupted” politicians.  Such un-
limited expenditures had become known as “soft
money” – vast election-season expenditures by inter-
est groups and corporations and large, unlimited per-
sonal and corporate contributions to political parties.
The new law’s primary purpose was to eliminate “soft
money” from influencing federal elections.  The ex-
penditures influenced elections in two primary respects:
(1) large expenditures on “issue advocacy” on the eve
of elections, and (2) unlimited contributions to the
“non-federal” accounts of the political party commit-
tees.

“Issue advocacy,” as it became known, was po-
litical advertising that identified a federal candidate
by name but stopped short of expressly exhorting
people to vote for or against the candidate (known as
“express advocacy”).  The messages would say, “John
Smith voted twelve times to raise your taxes.  Call
John Smith and tell him you pay too much in taxes.”

Before enactment of BCRA, corporations and unions,
as well as interest groups funded by them, were free
to broadcast these messages under a bright line drawn
by the Supreme Court in Buckley v. Valeo.2   BRCA
imposed strict limitations upon such advocacy when
funded by corporations, labor unions and interest
groups funded by corporations or unions.

Before BCRA, individuals, corporations, unions
and interest groups also had been free to donate un-
limited funds to the national party committees’ “non-
federal” accounts.  The national party committees used
these funds for generic party-building activities, get-
out-the-vote drives, and state elections.  BCRA elimi-
nated “non-federal” accounts altogether on the theory
that the national party committees were a conduit be-
tween large corporate, union and individual financial
contributions and federal officeholders who would be
beholden to the big party donors.  BCRA also imposed
new restrictions on funding of state political parties
for their activities touching on federal elections.

Corporations, Unions and Interest Groups

At the heart of the new BCRA restrictions is its
restriction against any reference or depiction of a fed-
eral candidate on television or radio within 30 days of
the candidate’s primary election or 60 days of the gen-
eral election if the communication is funded by a cor-
poration, labor union or interest group that receives
funding from either.  The 30- and 60-day blackout
periods apply to any depiction, mention or “unambigu-
ous reference” to a candidate, called an “electioneer-
ing communication” by BCRA.  The blackout period
applies even if the reference is made in the context of
a legitimate issue message and even if the candidate is
an incumbent casting votes in Congress on the eve of
an election.  The blackout rules do not apply to print,
mail or Internet communications.

Prior to BCRA, corporate America understood
its political speech rights to be defined by the Supreme
Court’s decision in Buckley v. Valeo. Buckley held
that FECA restricts only speech that “expressly
advocates” the election or defeat of candidates.  That
is, FECA regulated only public messages and ad-
vertisements that contain language expressly exhort-
ing voters to “vote for Smith,” “vote against Smith,”
“support Jones” or “oppose Jones.”3   That meant cor-
porations could spend unlimited funds to discuss pub-
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lic policy while mentioning the name of public offi-
cials in the context of policy, so long as they stopped
short of saying “vote for” or “vote against” the public
official.  Such speech was believed to be protected by
the First Amendment and was not restricted or even
regulated under the FECA.4

Under Buckley, corporations had been free to fund
advertisements that say “Senator Jones supports tax
policies that will drive businesses and jobs to other
countries … Call Senator Jones and tell him to change
his position,” but completely prohibited from funding
advertisements that say “Senator Jones supports tax
policies that will drive businesses and jobs to other
countries … It’s time to oppose Senator Jones.”  The
first ad is an example of “issue advocacy” while the
latter is “express advocacy” under the Buckley regime.

The Buckley bright line between “express advo-
cacy” versus “issue advocacy” had defined the bound-
aries for permissible corporate political speech for 25
years.  The Supreme Court consistently had upheld
the Constitutional right of corporations to express a
position – and to spend corporate funds to do so – on
matters of public policy.5

However, with passage of BCRA, Congress took
steps to close this avenue of public discourse.  In the
1990s, those who believed stricter limits on political
activity were needed to “cleanse” an expensive sys-
tem of political campaigns became concerned that too
many corporations and other “special interest” groups
were exploiting the Buckley bright line as a “loophole”
with carefully worded advertisements broadcast in the
months leading up to elections.  They believed these
advertisements effectively moved public opinion and
thereby unfairly impacted the outcome of elections.
Therefore, in BCRA they banned “issue advertisements”
funded with corporate funds that mention the name of
any federal candidate within 30 days of any federal
primary election and 60 days of any federal general
election.

Political Parties

BCRA also closed another important avenue of
political activity by America’s corporations.  For de-
cades corporations, labor unions and individuals were
permitted to donate unlimited funds to the “non-fed-
eral” accounts of the national political parties for non-
express advocacy activities such as generic party-
building activities, administrative overhead and get-out-
the-vote activities.  These funds, though unlimited,
were still regulated in how they could be used and

publicly disclosed.  Critics labeled these funds “soft
money.”  BCRA completely prohibits the national po-
litical parties from receiving any corporate funds
and abolishes their “non-federal” accounts.

Likewise, state political parties are now restricted
from spending “soft money” on activities which have
the effect of aiding federal candidates.  The BCRA
imposed new restrictions on political parties engaged
in “federal election activity.”  Under BCRA, federal
election activity includes four categories of activities:
(1) voter registration activity during the 120 days be-
fore a federal election, (2) voter identification, get-
out-the-vote (GOTV) and generic campaign activity
conducted in connection with an election in which a
federal candidate is on the ballot, (3) a public commu-
nication that refers to a clearly identified candidate for
federal office and promotes, supports, attacks or op-
poses a candidate for that office and (4) the services
provided by certain political party committee employ-
ees.6   Limits on federal election activity were applied
in BCRA only to state and local political parties (and in
certain circumstances to officeholders soliciting funds
for non-party organizations).  The limits are not abso-
lute, however, and state parties may place contribu-
tions of no more than $10,000 from single donors into
“Levin accounts” (named for Senator Carl Levin who
proposed the limited exception) to spend on federal
election activities.

Political Action Committees

Federal political action committees have been
subject to strict contribution limits for nearly thirty
years.  In order to participate in federal elections, a
PAC may accept no more than $5,000 from an indi-
vidual and may contribute no more than $5,000 to a
federal candidate in each election.  BCRA did not alter
these hard money limits.  In fact, BCRA’s legislative
history is quite complimentary of PACs.

PACs also may pay for advertisements that ex-
pressly advocate the election or defeat of candidates
as well as electioneering communications which ref-
erence candidates without an explicit exhortation to
vote one way or the other.  Although hard money lim-
its restrict the amount of advocacy PACs can afford,
PACs remain the principal mechanism for political ac-
tion by business corporations, labor unions and inter-
est groups.

Individual Citizens

In keeping with BCRA’s goal of shifting more
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political expenditures from “soft money” to “hard
money” (funds subject to strict limits), BCRA increased
individual contribution limits from $1,000 per election
to $2,000 per election.  BCRA also increased annual
aggregate contribution limits for individuals from
$25,000 per year to $95,000 per two-year election
cycle.  These increases were intended to update
FECA’s contribution limits, first implemented in 1974,
for inflation and to encourage more “hard money”
expenditures.

One area of individual activity BCRA did not re-
strict was the right of individual citizens to make un-
limited “independent expenditures to advocate the elec-
tion or defeat of federal candidates.  “Independent ex-
penditures” means an individual’s expenditures of per-
sonal resources to express his or her own point of
view on a candidate or election, and which is not co-
ordinated in any way with a candidate, a political party
or their agents.  So long as an individual publicly dis-
closes such expenditures, he remains free to spend
his own money to communicate his opinions of fed-
eral candidates and elections.

Another activity BCRA appears to have left un-
restricted is the right of individual citizens to combine
their resources in a tax-exempt, unincorporated asso-
ciation to fund “electioneering communications”
throughout the election season.  Thus, a group of in-
dividuals may pool their funds to air all the television
and radio messages referring to candidates they can
afford.  Thus, individual citizens – and especially
wealthy citizens — remain free under BCRA to com-
municate their opinions about candidates and public
officials.  More discussion regarding tax-exempt as-
sociations of individuals follows below.

Constitutional Challenge:  McConnell v. FEC

BCRA’s new restrictions quickly became the sub-
ject of a constitutional challenge first in a consolidated
federal court, and then in the United States Supreme
Court in a case styled McConnell v. Federal Election
Commission.  In that case, a wide range of parties,
including the California Republican and Democratic
Parties, the AFL-CIO and the United States Chamber
of Commerce, as well as dozens of other organiza-
tions representing the entire ideological spectrum, chal-
lenged the new restrictions as too restrictive under
the First and Tenth Amendments of the Constitution.
Representing the rights of American business com-
munity, the United States Chamber of Commerce, the
Associated Builders & Contractors, and the National
Association of Manufacturers quickly challenged the

new restrictions on corporate political activity as un-
constitutional under Buckley and its progeny.  A simi-
lar lawsuit was filed by the AFL-CIO.  In all, over 75
plaintiffs have challenged the law in 11 cases consoli-
dated under the style McConnell v. Federal Election
Commission.  The lead plaintiff was U.S. Senator Mitch
McConnell of Kentucky.7

A federal three-judge panel struck certain provi-
sions and upheld others in May 2003, and then quickly
stayed its own 1,630 page opinion in deference to the
Supreme Court.  The Supreme Court, recognizing the
importance of settling the rules before presidential pri-
maries were to commence in January 2004, expedited
the appeal, hearing arguments shortly after Labor Day
2003.  A landmark 5 – 4 opinion defining the constitu-
tional rights of all American citizens, political parties,
unions and corporations to participate in the democ-
racy was handed down on December 10, 2003.8

The 5 – 4 majority (O’Connor, Stevens, Breyer,
Souter, Ginsberg) of the Supreme Court upheld the
constitutionality of substantially all provisions of the
Bipartisan Campaign Reform Act of 2002.  Of par-
ticular interest, the Court upheld the following provi-
sions:

1. 30/60-Day Blackout Periods on “Elec-
tioneering Communications”:
The Court upheld the new ban against cor-
porate-funded communications broadcast
over television, cable or radio that refer to
a federal candidate within 30 days of a pri-
mary election and 60 days of a general elec-
tion.  Previously it had been permissible for
trade associations and corporations (and
labor unions) to broadcast “issue ads” that
referred to but did not expressly advocate
the election or defeat of a federal candidate
at any time.

2. Prohibition Against National Party “Soft
Money”:
The Court upheld BCRA’s prohibition against
all corporate contributions to the national
political parties’ “non-federal” accounts.
Previously the national parties had been per-
mitted to receive unlimited corporate and
individual contributions for state-related and
party-building activities.

3. State Party “Levin Accounts”:
The Court upheld BCRA’s new restrictions
on the ability of state political parties to
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spend corporate contributions in those
states where corporate contributions are
permitted by state law, including the
$10,000 contribution limit for “Levin Ac-
counts.”  State parties may receive corpo-
rate contributions of up to $10,000, segre-
gate those funds in special “Levin Ac-
counts,” and use those funds for combined
state and federal election activity.  Previ-
ously, federal law only scarcely restricted
the activities of state political parties.

4. Coordination Without Agreement:
The Court upheld BCRA’s revised defini-
tion of what constitutes “coordination” be-
tween a corporation (or other organization)
and a federal candidate/campaign.  Previ-
ously the law required an agreement be-
tween an outside group and a candidate/
campaign before the outside group’s inde-
pendent political activities could be deemed
a contribution to the candidate because it
was “coordinated” with the candidate or his
staff.  Now a formal agreement is not re-
quired, and ordinary course meetings and
conversations between a corporation’s rep-
resentatives and a candidate could trigger
illegal contributions when corporations en-
gage in political activities, such as issue
advocacy, based upon information shared
in those meetings.

5. Additional Disclosure Burdens on Broad-
casters and Advertisers
The Court upheld the BCRA’s requirement
that broadcasters maintain certain publicly
available records of politically related
broadcasting requests.  These include “can-
didate requests,” “election message re-
quests” and “issue requests.”

The Supreme Court issued three separate major-
ity opinions to address the BCRA’s five challenged
“Titles.” Justices Stevens and O’Connor—joined by
Justices Souter, Ginsburg and Breyer—delivered the
opinion of the Court with respect to Titles I and II.
Chief Justice Rehnquist—joined by all members of the
Court to varying degrees—delivered the opinion of the
Court with respect to Titles III and IV. Justice Breyer—
joined by Justices Stevens, O’Connor, Souter and
Ginsburg—delivered the opinion of the Court with re-
spect to Title V. Separate dissents and opinions were
authored by Chief Justice Rehnquist and Justices
Stevens, Scalia, Thomas and Kennedy.

Swift Board Veterans for Truth and
MoveOn.org:  The 527 Phenomenon

As restrictive as the new BCRA was intended,
however, it did not foreclose all avenues of political
association and spending and public communications
discussing federal candidates.  A myriad of new tax-
exempt interest groups have sprung up in the wake of
campaign finance reform.  Many of these organiza-
tions, like Swift Boat Veterans for Truth and the
MoveOn.org Voter Fund, are what have become known
as “527 organizations” (or “527s” for short), a title
drawn from Section 527 of the Internal Revenue Code,
pursuant to which the organizations claim their tax-
exempt status.  The participation of these and other
tax-exempt organizations in the 2004 elections is the
first field test of campaign finance reform.

Political organizations that claim tax-exempt sta-
tus under Section 527 of the Internal Revenue Code
are referred to as “527 organizations” or “527s.”  These
organizations are formed and operated primarily to
receive and make contributions for the purpose of in-
fluencing the selection, nomination, election or appoint-
ment of any individual to federal, state or local public
office.  527 organizations are exempt from federal in-
come tax on contributions received.  These organiza-
tions do not need to file most of the reports required
by the Internal Revenue Service.

Some 527 organizations – federal political action
committees – must comply with the requirements of
the FEC.  A federal PAC is, by definition, a 527, but
not all 527s are federal PACs.  527s that are not sub-
ject to the FEC’s oversight are often called “shadow”
or “soft money” organizations because they can raise
unlimited funds from a variety of sources.  Although
527 organizations do not need to be incorporated or
have formal organizational documents, these organi-
zations must register with the IRS and must disclose
information about their contributions and expenditures.

Under the BCRA regime, different types of 527
organizations can engage in different kinds of political
activity and communications depending upon how they
are funded and constituted.  An incorporated 527 that
receives donations from corporations may not pay for
express advocacy or electioneering communications.
By comparison, an unincorporated 527 that receives
only donations from individuals (even wealthy indi-
viduals) may pay for electioneering communications,
but not express advocacy.  A federal political action
committee, another type of 527 organization, may pay
for both express advocacy and electioneering contri-



E n g a g e  Volume 5, Issue 2 93

butions because it abides by the FECA’s hard money
source and amount limits (that is, it receives contribu-
tions only from individuals in amounts of less than
$5,000 per year).

The most prominent 527 organizations that have
emerged during the Fall 2004 elections are those funded
solely by individuals.  These unincorporated associa-
tions of individual citizens have been left free to pool
their resources to advertise the relative virtues of fed-
eral candidates so long as they do not expressly advo-
cate the candidates’ election or defeat.  Thus, organi-
zations such as Swift Boat Veterans for Truth and
MoveOn.org Voter Fund have run television advertise-
ments throughout the Fall of 2004 discussing John
Kerry’s secret meeting with Communist North Viet-
namese officials in the early 1970s (Swift Boat Veter-
ans) and George W. Bush’s harmful economic poli-
cies (MoveOn.org).

Moreover, dozens of 527 and other tax-exempt
organizations (including 501(c)(4) and 501(c)(6) or-
ganizations) have coordinated their collective efforts
on the left and right ends of the political spectrum in a
strategic effort to maximize their political effect in
battleground states.  A prominent consortium of left-
leaning interest groups is Americans Coming Together
(“ACT”).

One political watchdog organization estimates that
the combined total of all expenditures by 527 organi-
zations in connection with the 2004 federal elections
exceeded $221 million as of September 2004, with
tens of millions more expected to be spent in the final
month of the 2004 campaigns.9   Total expenditures by
all politically motivated organizations, including tax-
exempt 501(c)(4) and 501(c)(6) organizations, on elec-
tion-season communications focusing on narrow policy
issues (not candidates) pushes the total even higher.
The upshot of this political activity is that a significant
amount of ”soft money” continues to influence elec-
tions in the United States following enactment of BCRA
in 2002.

FEC Attempts to Regulate 527s

The extent to which political activity by tax-ex-
empt associations or individuals could be restricted
even if Congress were to revisit campaign finance re-
form is the subject of continuing constitutional de-
bate.  The Supreme Court held in FEC v. Massachu-
setts Citizens for Life10  that the government could not
apply its prohibition on corporate expenditures to a
non-profit 501(c)(4) organization funded solely by in-

dividual citizens.  By extension, this constitutional pro-
tection may apply to 527 organizations funded by in-
dividuals.  Nevertheless, some additional restrictions
on 527 activity have been proposed as new regula-
tions at the Federal Election Commission (“FEC”), al-
though agreement on such restrictions has not been
achievable thus far.  The FEC has settled, for the time
being, on a new restriction on 527 fundraising solici-
tations.

In 2003 and 2004, the FEC considered a rule to
sweep 527s and their expenditures into regulated cat-
egories of “political committees” and “expenditures.”
Some FEC Commissioners argued that unregulated
political advocacy by non-party 527 organizations
might circumvent or undermine the goals of BCRA.11

Unable to reach the four votes necessary to adopt the
proposed rules, however, on August 19, 2004, the FEC
adopted a new rule restricting fundraising appeals by
527 organizations.  The rule, to take effect January 1,
2005, will count as “contributions” any funds pro-
vided “in response to any communication . . . if the
communication indicates that any portion of the funds
received will be used to support or oppose the elec-
tion of a clearly identified Federal candidate.”  As con-
tributions, such funds will be subject to hard money
limits.  According to discussions at the August 19,
2004 FEC meeting, it appears that this provision might
apply even if a small part of an issue advocacy letter
by a 527 organization states that the funds given to
the organization as a result of the letter would be used
to stop a federal candidate and implies that the stop-
ping would be at the polls.  The FEC’s General Coun-
sel stated that the rule would be textual and would
apply to solicitations that say the funds will be used in
connection with elections or the act of voting.

Conclusion

It has often been said that political expression in
a democracy (as well as the resources that fund it)
flows like a river – when one rock is put in place, it
flows in another direction.  Put another way, speech
will find an outlet.  The authors of BCRA may have
intended to build a dam in order to diminish the influ-
ence of large political expenditures to highly controlled
trickles, but it remains to be seen precisely how much
political spending and speech BCRA has effectively
blocked.

Increased “hard money” limits undoubtedly raised
the spending bar for the two presidential aspirants dur-
ing the primary season as well as many congressional
candidates.  But the most intriguing financial story of
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the 2004 elections, once it is finally written, is what
happened to “soft money.”  Quite possibly, the real
effect of the BCRA reforms may turn out not to be
elimination of “soft money” from federal elections,
but that the democracy experienced a fundamental shift
of “soft money” and political advocacy from the two
national political parties to dozens of highly effective
interest groups all with their own ideological agendas,
and many established for the principal purpose of in-
fluencing the outcome of the 2004 federal elections.
Assuming the 2004 elections actually give rise to such
a measurable shift, it remains to be determined whether
such a shift is a positive development for American
democracy.  Many observers argue that more speech
regarding public policy and candidates is good for de-
mocracy, pitting interest against interest in a great rhe-
torical and get-out-the-vote melee as the Founders en-
visioned.  BCRA advocates worry about what they call
the “corrupting” effects of the hundreds of millions
of dollars in expenditures to fund all that speech and
political action.  This fundamental disagreement ani-
mated the debate over campaign finance reform be-
fore enactment of the BCRA, and is likely to continue
being debated long after the 2004 elections are con-
cluded.

* Lee E. Goodman advises political and non-profit orga-
nizations, candidates and campaign committees, as well
as media entities and corporations, on compliance with
federal and state election laws.  He practices election law
in Washington, D.C. and can be reached at
LGoodman@wrf.com or (202) 719-7378.  Nothing in
this article should be construed as legal advice on any
issue.
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INTELLECTUAL PROPERTY

HIDDEN REEFS: POTENTIAL DANGERS TO INTELLECTUAL PROPERTY RIGHTS

UNDER THE LAW OF THE SEA TREATY

BY HOWARD J. KLEIN*

INTRODUCTION

Earlier this year, the United States Senate held
hearings on the Law of the Sea Treaty, after a hiatus
of more than twenty years.  While much of the atten-
tion of these hearings was focused on the military im-
plications of the Treaty, it is the author’s belief that
the commercial implications also merit serious atten-
tion, particularly the potential impact of the Treaty on
intellectual property rights.

When the United States first considered the rati-
fication of the Law of the Sea Treaty in the early
1980’s, the Reagan administration expressed grave
reservations about a number of the Treaty’s provi-
sions.   Consequently, despite intense international (and
considerable domestic) pressure, President Reagan
refused to sign it.

One of the principal reasons given by the Reagan
administration for its opposition to the Treaty was the
treatment afforded intellectual property rights.  As origi-
nally drafted, the Treaty included a complex and oner-
ous regime for the compulsory licensing of intellec-
tual property rights in the technology relating to ac-
tivities on or in the international seabed.  (Annex III,
Article 5)  As the domicile of a large number of com-
panies that had developed, or that had plans to de-
velop, the technology for extracting resources (par-
ticularly oil. gas, and metal ores) from the seabed, the
United States could not accept the exposure of the
rights to such technological innovations to the perils
and uncertainties of compulsory licensing.

The Treaty’s backers, realizing that, without the
U.S., the Treaty was all but meaningless, revised cer-
tain aspects of the Treaty in an attempt to assuage the
concerns of the United States.  Among the issues ad-
dressed during the revision process was the treatment
of intellectual property rights.  Most notably, as dis-
cussed below, the harsh provisions of Annex III, Ar-
ticle 5 were expressly abrogated, and replaced by what
appears to be a “voluntary” scheme for the sharing of
intellectual property rights.

It is the author’s belief that, while the Treaty’s
treatment of intellectual property rights is much im-
proved, there are still significant risks that it can (and

will) be interpreted in a way that is inimical to the
respect accorded these rights under U.S. law.

DEFINITIONS

The discussion below will use the following terms, as
defined in the Treaty:

1. The Area:  The portion of the seabed outside any
national jurisdiction (Article 1, section 1).

2.  The International Seabed Authority:  Referred to as
“the Authority.”  All member states are members of the
Authority (Article 156, section 2).

3.  The Enterprise: The “organ of the Authority which
shall carry out activities in the Area” (Article 170,
section 1).

APPLICABLE PROVISIONS

The provision of the Law of the Sea Treaty (here-
inafter the “Convention”) that deals explicitly with in-
tellectual property (IP) is Part XI, Article 144 (“Trans-
fer of Technology”).

Under section 1 of this article, the Authority is
required:

(a) “to acquire technology and scientific
knowledge” relating to activities in or on
the international seabed (“the Area”); and

(b) “to promote and encourage the trans-
fer to developing states of such technology
and scientific knowledge so that all States
Parties benefit therefrom.

Article 144, section 2 requires the Authority and
member States to “cooperate in promoting the trans-
fer of technology and scientific knowledge relating to
activities in the Area so that the Enterprise and all States
Parties may benefit therefrom.”

Specifically, the Authority and member states
“shall initiate and promote:

“(a) programmes for the transfer of tech-
nology to the Enterprise and to developing
States with regard to activities in the Area,
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including, inter alia, facilitating the access
of the Enterprise and of developing States
to the relevant technology, under fair and
reasonable terms and conditions;

“(b) measures directed towards the ad-
vancement of the technology of the Enter-
prise and the domestic technology of de-
veloping States, particularly by providing
opportunities to personnel from the Enter-
prise and from developing States for train-
ing in marine science and technology and
for their full participation in activities in the
Area.”

As originally drafted, Annex III, Article 5 of the
Convention set up an onerous and detailed regime for
the compulsory licensing of the technology that would
come within the ambit of Article 144, supra.  These
provisions were effectively abrogated, however, by
Section 5 (“Transfer of Technology”) of the Agree-
ment Relating to the Implementation of Article XI of
the Convention (the “Agreement”).  Paragraph 2 of
that section states: “The provisions of Annex III, ar-
ticle 5 of the Convention shall not apply.”

Paragraph 1 of Section 5 of the Agreement stipu-
lates:

“In addition to the provisions of article
144 of the Convention, transfer of Tech-
nology for the purposes of Part XI shall be
governed by the following principles:

“(a) The Enterprise, and developing
States wishing to obtain deep seabed min-
ing technology, shall seek to obtain such
technology on fair and reasonable commer-
cial terms and conditions on the open mar-
ket, or through joint-venture arrangements;

“(b) If the Enterprise or developing
States are unable to obtain deep seabed min-
ing technology, the Authority may
request…the contractors and their respec-
tive sponsoring State or States to cooper-
ate with it in facilitating the acquisition of
deep seabed mining technology by the En-
terprise or its joint venture, or by a devel-
oping State or States seeking to acquire
such technology on fair and reasonable
terms and conditions, consistent with the
effective protection of intellectual property
rights.  States Parties undertake to cooper-

ate fully and effectively with the Authority
for this purpose and to ensure that con-
tractors sponsored by them also cooperate
fully with the Authority.”

ANALYSIS

The operative provision of the Convention relat-
ing to IP rights is Part XI, Article 144 of the Conven-
tion, as amended (supplemented) by Section 5 of the
Agreement.  This article contains no express authori-
zation for compulsory licensing; in fact, it expressly
requires that the acquisition of technology be “consis-
tent with the effective protection of intellectual prop-
erty rights.”  A literal (and strict) interpretation of this
provision, therefore, would seem to require that all
acquisition of technology under this article should be
by means of voluntary, arms-length, commercial trans-
actions that do not vitiate any IP rights (particularly
patent rights).

Nevertheless, it is possible that Section 5 of the
Agreement could be interpreted to implicitly sanction
the use of compulsory licensing to achieve the broad
objectives of technology transfer that the Authority is
required to pursue under section 1 of Article 144.
Specifically, one could argue that a compulsory license
(which leaves a patent valid and enforceable against
any non-licensee) is “consistent with the effective pro-
tection of intellectual property rights.”  Moreover, the
Agreement does not alter the Authority’s mandate,
under Section 1 of Article 144, to acquire technology
and to facilitate its transfer to developing states.  In
other words, Section 5, paragraph (b) of the Agree-
ment would have to be interpreted in a manner that
allows the Authority to carry out its obligations under
Section 1 of Article 144.  Thus, if the desired technol-
ogy is not otherwise available to the Enterprise, the
Enterprise is empowered to “request” that contrac-
tors “cooperate with it in facilitating the acquisition”
of that technology.  This power could be exercised,
for example, by conditioning access to the Area by a
contractor on the transfer of the relevant technology,
albeit on “fair and reasonable commercial terms and
conditions.”

In summary, the Authority has a broad mandate
to acquire and facilitate the transfer of technology
under Section 1 of Article 144.  Under Section 5 of
the Agreement, the Enterprise (through which the Au-
thority would act under this article) would need to
look first to the open market to acquire such technol-
ogy [paragraph (a)], but, failing that, it could seek to
employ more or less coercive means to fulfill its man-
date, depending on the Enterprise’s interpretation of
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paragraph (b) of Section 5 of the Agreement.  Under
an expansive interpretation of these provisions, the
only limitation would be the right of the IP rights holder
to demand “fair and reasonable” compensation.  More-
over, if access to the Area is conditioned on a
contractor’s agreement to license (or otherwise share)
the technology, the contractor may be forced to ac-
cept whatever the Enterprise deems to be “fair and
reasonable commercial terms and conditions,” or else
forfeit such access.  In the case of deep sea mining
technology (which is the particular focus of Section 5
of the Agreement), all meaningful commercial use of
such technology would be in the Area.  Therefore,
failure of an IP rights holder to come to terms with
the Enterprise could render such technology worth-
less, or at least reduce its value to whatever the Enter-
prise is willing to pay for it.

CONCLUSIONS

The treatment of intellectual property rights un-
der the Law of the Sea Treaty deserves, at the very
least, much closer scrutiny than it seems to have been
given to date.  The questions of interpretation discussed
above should, at the very least, be clarified, and any
remaining ambiguities should be addressed in a way
that assures IP rights holders that their rights will be
given due respect and meaningful protection.

*Howard J. Klein is a partner in the Irvine, California IP
law firm of Klein, O’Neill & Singh, LLP.  He is a
member of the California and New York bars, and is a
registered patent attorney.
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INTERNATIONAL AND NATIONAL SECURITY LAW

THE IRAQI SPECIAL TRIBUNAL:  SECURING SOVEREIGNTY FROM THE GROUND UP

BY MICHAEL A. NEWTON*

Introduction

The exercise of punitive criminal accountability
pursuant to domestic laws is at the heart of our un-
derstanding of what it means to have a society built
on the rule of law, which in turn makes it the sine qua
non of true sovereignty.  It is so essential and so basic
that the pursuit of justice often becomes a focal point
of the mission for military forces deployed to a soci-
ety where the legislative and judicial systems have
become corrupted, replaced, or have simply collapsed
under the weight of tyranny or corruption.  Indeed,
the civilian population demands justice and an end to
repression even in the immediate aftermath of opera-
tions in areas where the citizens suffer from extreme
poverty and overwhelming material needs.1   The pri-
ority that the common people attach to the restoration
of true justice perhaps reflects an inchoate realization
that the freedom from oppression achieved by exter-
nal military intervention cannot be sustained without
the restoration of effective and fair mechanisms for
societal justice.  The elation that Iraqi citizens ex-
pressed as the statues of Saddam fell in Baghdad tes-
tified to their deep desire for a restoration of a society
built on the rule of law rather than one dominated by
the whims of a dictator supported by the machinery
of bureaucratic oppression.

To this end, the Governing Council in Iraq sought
to make the creation of an accountability mechanism
for punishing those responsible for the atrocities of
the Ba’athist regime one of its earliest priorities.2   Af-
ter months of debate, drafting, and consideration of
expert advice solicited from the Coalition Provisional
Authority, the Iraqi Governing Council issued the Stat-
ute of the Iraqi Special Tribunal (IST) on December
10, 2003.3   The announcement of the Statute culmi-
nated a developmental process that was under the aus-
pices of  the Legal Affairs subcommittee of the Iraqi
Governing Council led by Judge Dara.  By sheer coin-
cidence, the announcement of the Iraqi Special  Tri-
bunal preceded the capture of Saddam by only four
days.  The Iraqi people almost universally supported
the concept of prosecuting Saddam inside Iraq rather
than simply transferring him to an external judicial
forum.4

To coincide with the announcement of the Stat-

ute, The Iraqi Governing Council and Coalition Provi-
sional Authority (CPA) requested that the Defense In-
stitute of International Legal Studies (DIILS)5  present
a seminar on investigating and prosecuting international
crimes in an Iraqi domestic structure.  The diverse
group of 96 Iraqi judges, prosecutors, and lawyers
who gathered in Baghdad were among the first Iraqis
outside the Governing Council to review the Statute.
Members of this group repeatedly and enthusiastically
referred to Saddam’s regime as the “entombed regime.”
Truth-based trials that conform to the principles of
fundamental fairness will be a tangible demonstration
that Iraqi society is on the road to a future built on the
values of justice and personal liberty.

In that sense, the trial records generated from
the work of the Iraqi Special Tribunal can be best con-
ceived as the grave marker that will memorialize the
misdeeds of the senior Ba’athists who subverted the
rule of law in Iraq for nearly a quarter century.  This
article will briefly review the main structural aspects
of the Iraqi Special Tribunal, pause to postulate the
legality of its promulgation during the period of coali-
tion occupation in Iraq, and conclude with some ob-
servations regarding  the relationship between the IST
and Iraqi sovereignty.

The Structure of the Iraqi Special Tribunal

Organs of the Tribunal
The Iraqi jurists who gathered in Baghdad in De-

cember 2003 were anxious to learn about the best prac-
tices for ensuring a neutral and effective judicial sys-
tem free to function beyond the reach of political con-
trol.  The Statute echoes this concern by mandating in
its very first provision that the IST “shall be an inde-
pendent entity and not associated with any Iraqi gov-
ernment departments.”6   Because the Iraqi domestic
system is built on a civil law model,  the IST is the
most modern effort to meld common and civil law
principles into a consolidated system that comports
with accepted standards of justice.  The Tribunal is
structured similarly to the currently existing ad hoc
international tribunals in that it contains one or more
Trial Chambers,7  and an Appeals Chamber8  which is
chaired by the President of the Tribunal who is re-
sponsible for exercising oversight of the “administra-
tive and financial aspects of the Tribunal.”9
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Additionally, the Tribunal will contain a Prosecu-
tions Department of up to twenty prosecutors.10   Re-
flecting the concern of Iraqi jurists who watched the
Ba’athist machinery corrode the rule of law, the Stat-
ute makes clear that “[e]ach Prosecutor shall act in-
dependently.  He or she shall not seek or receive in-
structions from any Governmental Department or from
any other source, including the Governing Council or
the Successor Government.”11

Lastly, up to twenty Tribunal Investigative Judges
will be responsible for gathering evidence of crimes
within the jurisdiction of the IST “from whatever
source” considered “suitable.”12   As they investigate
individuals for the commission of crimes proscribed
under the Statute, the Investigative Judges will serve
for a term of three years under terms and conditions
as set out in the preexisting Iraqi Judicial Organization
Law.  Nevertheless, the Investigative Judges “shall act
independently as a separate organ of the Tribunal” and
“shall not seek or receive instructions from any Gov-
ernmental Department, or from any other source, in-
cluding the Governing Council or the Successor Gov-
ernment.”13

Jurisdictional Reach of the IST
The principle that states are obligated to use do-

mestic forums to punish violations of international law
has roots that run back to the ideas of Hugo Grotius.14

As early as 1842, Secretary of State Daniel Webster
articulated the idea that a nation’s sovereignty also
entails “the strict and faithful observance of all those
principles, laws, and usages which have obtained cur-
rency among civilized states, and which have for their
object the mitigation of the miseries of war.”15   Though
internationalized judicial mechanisms have permanently
altered the face of international law,16  the Iraqi Spe-
cial Tribunal is built on the truism that that sovereign
states retain primary responsibility for adjudicating
violations of international law.17

Grounded as it is in the right of a sovereign state
to punish its nationals for violations of international
norms, the temporal jurisdiction of the IST covers any
Iraqi national or resident of Iraq charged with crimes
listed in the Statute that were committed between July
17, 1968 and May 1, 2003 inclusive.  In addition, its
geographic jurisdiction extends to acts committed on
the sovereign soil of the Republic of Iraq, as well as
those committed in other nations, including crimes
committed in connection with Iraq’s wars against the
Islamic Republic of Iran and the State of Kuwait.

Articles 11-13 of the Statute establish the com-

petence of the Tribunal to prosecute genocide (Article
11), crimes against humanity (Article 12), and war
crimes committed during both international and non-
international armed conflicts (Article 13).   These sub-
stantive provisions are perhaps the most significant
aspect of the Statute because they accurately incor-
porate the most current norms under international hu-
manitarian law into the fabric of Iraqi domestic law
for the first time.  In addition, Article 14 conveys ju-
risdiction over a core group of crimes defined in the
Iraqi criminal code.  The Iraqi lawyers involved in
drafting the Statute demanded inclusion of a select list
of domestic crimes because the proscribed acts were
so corrosive to the rule of law inside Saddam’s Iraq.
Article 14 reads as follows:

The Tribunal shall have power to prosecute
persons who have committed the follow-
ing crimes under Iraqi law:
a)  For those outside the judiciary, the at-
tempt to manipulate the judiciary or involve-
ment in the functions of the judiciary, in
violation, inter alia, of the Iraqi interim con-
stitution of 1970, as amended;
b) The wastage of national resources and
the squandering of public assets and funds,
pursuant to, inter alia, Article 2(g) of Law
Number 7 of 1958, as amended; and
c) The abuse of position and the pursuit of
policies that may lead to the threat of war
or the use of the armed forces of Iraq
against an Arab country, in accordance with
Article 1 of Law Number 7 of 1958, as
amended.

For pundits or armchair lawyers tempted to dis-
miss the Tribunal as a bald assertion of coalition
power, Article 14 reveals the offenses deemed most
egregious by peace loving Iraqis seeking to rebuild an
Iraq based on freedom.  The officials who committed
the acts included in Article 14 in essence waged war
on the Iraqi people and society; the prosecution of
those acts was seen by the Iraqis as a prerequisite for
restoring the rule of law inside Iraq.  From the Iraqi
perspective, the crimes listed in Article 14 are of com-
parable severity to the grave violations of  interna-
tional norms found in Articles 11-13.  Therefore, the
Iraqis felt that prosecution of the domestic crimes de-
scribed in Article 14 was a vital necessity for the IST
if it is to achieve its higher goal of helping to heal the
wounds inflicted on Iraqi society by the Ba’athists.

Furthermore, Article 14(a) implicitly signifies the
urgent priority that the Iraqis attach to judicial inde-
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pendence.  While the Statute itself mandates the inde-
pendent functioning of both the Investigative Judges
and the Prosecution, there is no such correlative pro-
vision regarding the judges serving in either the Trial
or Appeals Chambers.  This gap led Human Rights
Watch to recommend that the judges be required in
writing to act independently and receive no instruc-
tions from any external source.18   The International
Covenant on Civil and Political Rights requires a “fair
and public hearing by a competent, independent, and
impartial tribunal established by law,” and the provi-
sion of fair trials in the IST will be an important as-
pect of its legitimacy.19   The jurists who gathered in
Baghdad in December 2003 expressed a great deal of
outrage at the manner in which the Hussein regime
imposed its will on the Iraqi people through the use of
Special or “Revolutionary” courts conducted by un-
trained minions.20    The very fact that the Iraqis de-
manded the inclusion of Article 14(a) warrants the con-
clusion that they will be keenly sensitive to any at-
tempts to exert political control over the conduct of
trials and fiercely resistant to external attempts to
manipulate the IST.

Procedural Rights for the Accused21

The Coalition Provisional Authority Order that
delegated authority to the Iraqi leaders to promulgate
the Statute required that the IST meet “international
standards of justice.”22     Under the terms of the Stat-
ute, the Trial Chambers must “ensure that a trial is
fair and expeditious and that proceedings are conducted
in accordance with this Statute and the rules of pro-
cedure and evidence, with full respect for the rights
of the accused and due regard for the protection of
victims and witnesses.”23   To illustrate the transfor-
mation of justice in a free Iraq, the Statute specifies
that “[n]o officer, prosecutor, investigative judge, judge
or other personnel of the Tribunal shall have been a
member of the Ba’ath Party.”24

Furthermore, the Statute incorporates a full range
of trial rights that, in the aggregate, are fully compat-
ible with applicable human rights norms.  Echoing the
fundamental guarantees of the International Covenant
on Civil and Political Rights, Article 20 of the Statute
reads as follows:

a) All persons shall be equal before the Tri-
bunal.
b) Everyone shall be presumed innocent
until proven guilty before the Tribunal in
accordance with the law.
c) In the determination of any charge, the
accused shall be entitled to a public hear-

ing, having regard to the provisions of the
Statute and the rules of procedure made
hereunder.
d) In the determination of any charge
against the accused pursuant to the present
Statute, the accused shall be entitled to a
fair hearing conducted impartially and to the
following minimum guarantees:

1. to be informed promptly and in de-
tail of the nature, cause and content
of the charge against him;
2. to have adequate time and facilities
for the preparation of his defense and
to communicate freely with counsel
of his own choosing in confidence. 
The accused is entitled to have non-
Iraqi legal representation, so long as
the principal lawyer of such accused
is Iraqi;
3. to be tried without undue delay;
4. to be tried in his presence, and to
defend himself in person or through
legal assistance of his own choosing;
to be informed, if he does not have
legal assistance, of this right; and to
have legal assistance assigned to him,
in any case where the interests of jus-
tice so require, and without payment
by him in any such case if he does
not have sufficient means to pay for
it;
5. to examine, or have examined, the
witnesses against him and to obtain
the attendance and examination of
witnesses on his behalf under the same
conditions as witnesses against him. 
The accused shall also be entitled to
raise defences and to present other evi-
dence admissible under this Statute
and Iraqi law; and
6. not to be compelled to testify
against himself or to confess guilt, and
to remain silent, without such silence
being a consideration in the determi-
nation of guilt or innocence.

The Promulgation of the Statute Under the Law of
Occupation

United Nations Security Council Resolution 1483
affirmed the need for an accountability mechanism for
the crimes and atrocities committed under Saddam’s
regime, and specifically called upon the Coalition Pro-
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visional Authority to “promote the welfare of the Iraqi
people through the effective administration of the ter-
ritory.”25   The law of belligerent occupation simulta-
neously imposed a highly developed system of rights
and duties on the Coalition Provisional Authority.26   The
baseline principle of occupation law is that the civilian
population should continue to live their lives as nor-
mally as possible.  As a result of this baseline, the
occupier has a range of duties towards the civilian
population, even while maintaining legal rights to con-
duct operations and provide for security of military
and civilian persons and property.

Pursuant to the baseline principle of normality,
the Hague Regulations prescribed the rule that the oc-
cupying power must respect “unless absolutely pre-
vented, the laws in force in the country.”27   Neverthe-
less, the international legal regime is not so inflexible
as to elevate the provisions of domestic law and the
structure of domestic institutions above the pursuit of
justice.  The promulgation of the IST based on the
Chapter VII mandate of Resolution 1483 conformed
to the law of occupation as it has been interpreted and
developed.

International law allows a reasonable latitude for
an occupying power to modify, suspend or replace
the existing penal structure in the interests of ensuring
justice and the restoration of the rule of law.  The
duty found in Article 43 of the Hague Regulations to
respect local laws unless “absolutely prevented” (in
French “empêchement absolu”) imposes a seemingly
categorical imperative.  However, rather than being
understood literally, empêchement absolu has been in-
terpreted as the equivalent of “nécessite.”28   In the
post World War II context, this meant that the Allies
could set the feet of the defeated Axis powers “on a
more wholesome path”29  rather than blindly enforc-
ing the institutional and legal constraints that were the
main bulwarks of tyranny.30

Article 64 of the 1949 Geneva Conventions ex-
plained the implications of Article 43 in more concrete
and precise terms.  In ascertaining the implications of
Article 64 with regard to the occupation in Iraq, it is
important to realize its drafters did not extend the “tra-
ditional scope of occupation legislation.”31   In the
Geneva Convention, the law developed to amplify the
concept of necessity understood to be embedded in
the old Hague Article 43.  Article 6432  reads as fol-
lows:

The penal laws of the occupied territory
shall remain in force, with the exception

that they may be repealed or suspended by
the Occupying Power in cases where they
constitute a threat to its security or an ob-
stacle to the application of the present Con-
vention. Subject to the latter consideration
and to the necessity for ensuring the effec-
tive administration of justice, the tribunals
of the occupied territory shall continue to
function in respect of all offences covered
by the said laws.

The Occupying Power may, however, sub-
ject the population of the occupied terri-
tory to provisions which are essential to
enable the Occupying Power to fulfill its
obligations under the present Convention,
to maintain the orderly government of the
territory, and to ensure the security of the
Occupying Power, of the members and
property of the occupying forces or admin-
istration, and likewise of the establishments
and lines of communication used by them.

The summation of these interlinked provisions is
that the concept of necessity under Article 64 was
broad enough to permit the CPA to delegate the au-
thority for promulgation of the IST to the Governing
Council.  At its core, Article 64 protects the rights of
citizens in the occupied territory to a fair and effec-
tive system of justice.  As a first step, and pursuant to
the obligation to ensure the “effective administration
of justice,” the CPA issued an order suspending the
imposition of capital punishment in the criminal courts
of Iraq and prohibiting torture as well as  cruel, inhu-
mane, and degrading treatment in occupied Iraq.33   The
subsequent promulgation of CPA Policy Memorandum
# 3 on June 18, 2003 was also based on the treaty
obligation to eliminate obstacles to the application of
the Geneva Conventions because it amended key pro-
visions of the Iraqi Criminal Code in order to protect
the rights of the civilians in Iraq as required in the
Geneva Conventions. 34   Though Policy Memorandum
# 3 effectively aligned Iraqi domestic procedure and
law with the requirements of international law, it was
at best a stopgap measure that was neither designed
nor intended to bear the full weight of prosecuting the
range of crimes committed by the regime.  Indeed,
Section 1 of the original June 18, 2003 Policy Memo-
randum #3 expressly focused on the “need to transi-
tion” to an effective administration of domestic jus-
tice weaned from a “dependency on military support.”35

The Second paragraph of Article 64 is the key to
understanding the promulgation of the IST.  Juxta-
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posed against the text of Article 64, Article 47 of the
IVth Convention implicitly concedes power to the oc-
cupying force to “change the institutions or govern-
ment” of the occupied territory, so long as those
changes do not deprive the population of the benefits
of the IVth Convention.  The Commentary to the IVth

Geneva Convention makes clear that the occupying
power may modify domestic institutions (which would
include the judicial system and the laws applicable
thereto) when the existing institutions or government
of the occupied territory operate to deprive human
beings of “the rights and safeguards provided for them”
under the IVth Geneva Convention.36   Arguably, direct
CPA promulgation of the Statute and the accompany-
ing reforms to the existing Iraqi court system could
have been justified based on any of the three permis-
sible purposes (i.e. fulfilling its treaty obligation to
protect civilians, maintaining orderly government over
a restless population demanding accountability for the
crimes suffered under Saddam, or enhancing the se-
curity of coalition forces).

In other words, the CPA would not have been
barred by Article 47 and could have found affirmative
authority in Article 64 to impose a structure on the
Iraqis for the prosecution of the gravest crimes of the
Ba’athist regime.  Given the state of occupation law,
the delegation of authority to the Governing Council
to establish the IST meant that it was grounded in the
soil of sovereignty rather than simply being viewed as
a vehicle for foreign domination.  The delegation of
authority to the Governing Council to develop and
implement the IST in turn increases the legitimacy and
long range utility of the IST as a vehicle for restoring
respect for the rule of law inside the citizenry of Iraq.
In light of the demands of the local population for a
system of fair justice, the imposition of individual
criminal responsibility on regime elites is far more ben-
eficial to the ultimate restoration of respect for the
rule of law when its genesis and execution are the
responsibility of Iraqi officials whose interests are di-
rectly linked to the long term welfare of the Iraqi people.

The Validity of the IST as a Domestic Mechanism

The IST was created by the Iraqi authorities with
the support of international experts in a context that
does not warrant the creation of an internationalized
accountability mechanism.  The best justice is that
closest to the people, both from the standpoint of ef-
ficiency and utility.  Why?  Because crimes are being
handled in a timely fashion in the country where people
see justice being done.  That’s where the physical evi-
dence is located and where the victims live.  That’s

where justice can be achieved in the most expeditious
manner which also does the most to restore long term
societal stability.

 United States policy is rightly focused on en-
couraging states to exercise their sovereign rights to
pursue accountability for war crimes and other egre-
gious violations of international and domestic law rather
than simply abdicating to an internationalized process.
There has never been an internationalized process cre-
ated simply based on the nature of the underlying of-
fenses as international norms.  The United States Am-
bassador-at-Large for War Crimes has explained this
as follows:37

the international practice should be to sup-
port sovereign states seeking justice domes-
tically when it is feasible and would be
credible . . . . International tribunals are not
and should not be the courts of first re-
dress, but of last resort. When domestic
justice is not possible for egregious war
crimes due to a failed state or a dysfunc-
tional judicial system, the international com-
munity may through the Security Council
or by consent step in on an ad hoc basis as
in Rwanda and Yugoslavia.

Even in the context of the Nuremberg Tribunal,
it is important to note that the Moscow Declaration
specifically favored punishment through the national
courts in the countries where the crimes were com-
mitted.38   The military commissions established in the
Far East similarly incorporated the principle that the
international forum did not supplant domestic mecha-
nisms.39

The current ad hoc tribunals were both created
in contexts where justice would not be achieved or
even pursued in domestic forums.  The International
Criminal Tribunal for the Former Yugoslavia (ICTY)
was created to fill the domestic enforcement void
caused by the dictatorial control that the Milosevic
regime exercised over the Yugoslav judicial system.40

Similarly, in the context of the genocide and societal
chaos in Rwanda, the Security Council created the
International Criminal Tribunal for Rwanda (ICTR)
where there would have otherwise been a prosecutorial
void due to the total disarray of the domestic judicial
system.41

Based on the clear textual tenet of
complementarity,42  even the most ardent advocates of
the International Criminal Court (ICC)43  concede that
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the very best world is one in which the ICC focuses
on a smaller number of more severe or difficult pros-
ecutions while states remain responsible for prosecuting
the vast majority of offenses.44

The circumstances in Iraq do not warrant cre-
ation of an internationalized accountability mechanism
because the Iraqi judiciary and people stand ready to
take on the challenge of what will almost certainly be
a range of incredibly complex trials.  Without doubt,
the IST will handle cases brought against generally
unsympathetic individuals that require time-consum-
ing applications of sophisticated international norms.
Having said that, the Statute itself erects a delicate
balance between budding Iraqi sovereignty and the
proper implementation of international norms.  There
are a range of issues which manifest the intent of the
Iraqis to enforce international law without completely
surrendering control or authority over the IST to the
international community.

The Bar Affiliation of Counsel
When interpreting the provisions of international

law found in Articles 11-13, the Statute permits the
Trial and Appellate Chambers to “resort to the relevant
decisions of international courts or tribunals as per-
suasive authority for their decisions.”45   Instead of
simply permitting international expertise to dominate
the IST, the Statute requires that an accused “is en-
titled to have non-Iraqi legal representation, so long as
the principal lawyer of such suspect is Iraqi.”46   Fur-
thermore, subject to one narrow exception (see be-
low), the judges, investigative judges, prosecutors, and
the Director of the Administrative Department shall be
Iraqi nationals.47   These provisions indicate a willing-
ness to incorporate international expertise and current
jurisprudence into a process that has the earmarks of
Iraqi justice, which in turn will make it acceptable and
legitimate to the civilian population as a whole.

The Issue of International Advisors
Even as they sought to retain the Iraqi nature of

the IST, the Governing Council recognized that legiti-
macy in the eyes of the world would also contribute
to the long term rehabilitation of Iraq into the commu-
nity of nations.  To that end, the Statute requires the
appointment of non-Iraqi experts to work in an advi-
sory capacity to facilitate the work of the Trial and
Appellate Chambers, the Investigative Judges and the
Prosecutions Department.  International experts ap-
pointed within the specified offices of the IST are to
be persons of “high moral character, impartiality, and
integrity.”48   The provision requiring the appointment
of international experts to advise the Investigative

Judges reveals the underlying intent of the Governing
Council and the important role projected for such ad-
visors:49

The Chief Tribunal Investigative Judge shall
be required to appoint non-Iraqi nationals
to act in advisory capacities or as observ-
ers to the Tribunal Investigative Judges. 
The role of the non-Iraqi nationals and ob-
servers shall be to provide assistance to the
Tribunal Investigative Judges with respect
to the investigations and prosecution of
cases covered by this Statute (whether in
an international context or otherwise), and
to monitor the protection by the Tribunal
Investigative Judges of general due process
of law standards.  In appointing such advi-
sors, the Chief Tribunal Investigative Judge
shall be entitled to request assistance from
the international community, including the
United Nations.

The provisions addressing the appointment of
non-Iraqi judges are similar, but preserve an impor-
tant degree of Iraqi autonomy.  Instead of a manda-
tory requirement to appoint international judges, the
Statute simply provides that “[t]he Governing Council
or the Successor Government, if it deems necessary,
can appoint non-Iraqi judges who have experience in
the crimes encompassed in this statute, and who shall
be persons of high moral character, impartiality and
integrity.”50   The combination of these provisions in-
dicates that the distinguished judges and lawyers who
helped create the Special Tribunal strove to build a
structure influenced by and properly informed by in-
ternational standards and jurisprudence without being
dominated and manipulated by such external forces.
This is surely an appropriate balance for those seek-
ing to restore respect for the rule of law inside Iraqi
society and the judiciary that serves that society.

The Issue of Punishments
One of the most important efforts to balance the

enforcement of international norms with the preser-
vation of Iraqi sovereign concerns is also one of the
most visible and controversial.  Article 24(a) of the
Statute provides that the possible penalties for the IST
are those “prescribed by Iraqi law (especially Law
Number 111 of 1969 of the Iraqi Criminal Code), save
that for the purposes of this Tribunal, sentences of
life imprisonment shall mean the remaining natural life
of the person.”  This provision conceivably permits
the imposition of the death penalty for the gross viola-
tions of international law outlined in the Statute (geno-
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cide, crimes against humanity, and war crimes).  Even
in this sensitive area, the drafters took a bow to the
importance of international norms by specifying that
the penalty for crimes described in Articles 11-13
“which do not have a counterpart under Iraqi law shall
be determined by the Trial Chambers taking into ac-
count such factors as the gravity of the crime, the
individual circumstances of the convicted person and
relevant international precedents.”51   These provisions
raise the specter in some minds that the core goal of
the IST is for vengeance to be achieved through the
veneer of a judicial process.

However, the possibility that the Iraqi authorities
could impose the death penalty for the  gross viola-
tions of international law during the Ba’athist regime
cannot be divorced from the rather extensive due pro-
cess guarantees embedded in the Statute.  Indeed, no
fair reading of the Statute could lead to the conclusion
that the drafters of the IST had no interest in seeking
justice via a legitimate and truth-based institution.  In
addition, human rights law specifically envisions that
the decision whether to abolish or enforce the death
penalty in domestic penal systems is reserved to na-
tional processes.52   The fact that none of the interna-
tionalized accountability mechanisms in the world to-
day have the power to impose the death penalty should
not be dispositive for the Iraqis as they address the
problems of their recent past.  The paradoxical result
of a binding rule of international law that forbade the
imposition of the death penalty for gross violations of
international law would be to make the enforcement
of those norms less likely.

Conclusion

When faced with the challenge of implementing
humanitarian law, the only guarantee is that the task is
difficult and the progress slow.  The creator of the
Hague Peace Conference, Czar Nicholas, cautioned
that “[o]ne must wait longer when planting an oak
than when planting a flower.”53   The IST has the po-
tential to become a strong force for rebuilding the rule
of law inside Iraq.  Those Iraqis and non-Iraqi advi-
sors who dedicate themselves to helping the IST
achieve this lofty goal deserve the support, both legal
and financial, of those individuals and nations that share
that objective.
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LABOR AND EMPLOYMENT LAW

RIGHT TO WORK LAWS ARE OK: LEGAL CHALLENGES TO OKLAHOMA’S RECENTLY

ENACTED RIGHT TO WORK LAW

BY JOHN R. MARTIN*

I. Introduction

Twenty-two states have Right to Work laws.1

These laws prohibit compulsory unionism—usually an
agreement between an employer and a union requiring
all employees in a bargaining unit to pay union dues.
F.A. Hayek endorsed Right to Work laws as a response
to the special legal privileges, particularly monopoly
bargaining, granted to unions by federal law.2

Oklahoma is the latest state to enact a Right to
Work law. Federal and state courts have recently up-
held this law against union challenges. The federal
challenges in particular raised interesting preemption
issues under the National Labor Relations Act. The
federal challenges also brought to light drafting prob-
lems in the law, of which legislators in other states
should be aware as they draft Right to Work laws for
their own states.

II. Enactment of Oklahoma’s Right to Work Law

In 2001, proponents of a Right to Work law, with
strong support by then-Governor Frank Keating, had
the votes in the Oklahoma legislature to enact it. To
give organized labor “a fighting chance of defeating
Right to Work,”3  Senate President Pro Tempore
Stratton Taylor, an opponent of the law, convinced
the legislature to pass instead a resolution referring to
the people for a vote a proposed Right to Work con-
stitutional amendment under Oklahoma’s referendum
procedure.4  A special election was set for September
25, 2001, sparking an unprecedented amount of spend-
ing by unions opposing the law and by proponents,
with each side spending approximately $5 million.5

The electorate approved State Question No. 6956  by
a vote of 447,072 to 378,465, a margin of 54% to
46%.7  The law was codified as Article XXIII, Sec-
tion 1A of the Oklahoma Constitution on September
28, 2001.8

III. Federal Preemption

A. The District Court’s Opinion
The first legal challenge to the Right to Work

law came on November 13, 2001, when seven unions
operating in Oklahoma, and one unionized company,
sued Governor Keating in federal district court seek-

ing declaratory and injunctive relief rendering the law
void as preempted by federal law.9  The federal laws
at issue were the National Labor Relations Act
(“NLRA”), 29 U.S.C. § 151 et seq.; the Labor Man-
agement Relations Act (“LMRA”), 29 U.S.C. § 141 et
seq.; the Railway Labor Act (“RLA”), 45 U.S.C. § 151
et seq.; the Civil Service Reform Act (“CSRA”), 5
U.S.C. § 7101 et seq., and the Postal Reorganization
Act (“PRA”), 39 U.S.C. § 1201 et seq. Also at issue
were federal enclaves within Oklahoma over which
the United States has exclusive jurisdiction.10  Three
Oklahoma workers, who would have been forced to
pay dues to keep their jobs if the court had struck
down the law, intervened as defendants.11  The court
decided the case on cross-motions for summary judg-
ment.

1. Compulsory Unionism Under the NLRA
The district court noted that the NLRA permits

some forms of compulsory unionism. While the NLRA
abolished the “closed shop,” where union member-
ship is a prerequisite to employment, the NLRA per-
mits lesser forms of compulsion, such as requiring all
employees in a bargaining unit to pay union dues.12

However, Congress explicitly grants to states the au-
thority to limit compulsory unionism. NLRA Section
14(b) provides:

Nothing in this subchapter shall be con-
strued as authorizing the execution or ap-
plication of agreements requiring member-
ship in a labor organization as a condition
of employment in any State or Territory in
which such execution or application is pro-
hibited by State or Territorial law.13

The district court explained: “As the plain lan-
guage of section [14(b)] indicates, states are permit-
ted to enact right-to-work laws which are at odds with
federal laws authorizing union security agreements.”14

The unions argued that NLRA Section 14(b) did
not save the Right to Work law, because the law also
attempted to regulate employees covered by the RLA,
the CSRA, and the PRA, as well as employees work-
ing on exclusive federal enclaves.15  The district court
noted that determining whether a state law is in con-
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flict with federal law requires “‘a two-step process
first ascertaining the construction of the two statutes
and then determining the constitutional question
whether they are in conflict.’”16  Applying the rule of
statutory construction that laws are to be construed
in such a way that they are not void by reason of
preemption, the court held that the Right to Work law
“does not apply to those individuals subject to the RLA,
the CSRA, or the PRA,” or employees on exclusive
federal enclaves.17  The unions’ overly broad reading
of the law’s applicability was unreasonable. The court
found that “it is simply not a reasonable construction
to extend the scope of Oklahoma’s right-to-work law
to include those individuals subjected to regulation un-
der the RLA, the CSRA, the PRA, and federal enclave
jurisprudence.”18  These federal statutes therefore do
not preempt the Right to Work law. The unions did
not appeal this ruling of the district court.19

2. Hiring Halls and Dues Check-Off
The court next turned to the union’s challenges

to two specific subsections of the Right to Work law.
The first, Subsection 1A(B)(5), prohibits a require-
ment that workers be “recommended, approved, re-
ferred, or cleared by or through a labor organization,”
an attempted ban of exclusive hiring halls. Governor
Keating and the other defendants conceded that the
NLRA permits exclusive hiring halls, as long as they
do not discriminate against non-union members.20  And
defendants agreed that three United States Courts of
Appeal have held that the NLRA does not permit states
to ban exclusive union hiring halls.21  The court, there-
fore, declared Subsection 1A(B)(5) to be “preempted
by federal law as it is outside the grant of authority
contained in section 164(b).”22

The second specific subsection at issue, Sub-
section 1A(C), provides:

It shall be unlawful to deduct from the
wages, earnings, or compensation of an
employee any union dues, fees, assess-
ments, or other charges to be held for, trans-
ferred to, or paid over to a labor organiza-
tion unless the employee has first autho-
rized such deduction.

This provision is an attempt to regulate dues de-
ductions (“check offs”). However, a provision of the
NLRA already specifically regulates dues deductions.
An employer may only deduct union dues from an
employee if the employer has received written autho-
rization from the employee.23  And such authorizations
shall not be irrevocable for more than one year.24  The

court found a conflict between Subsection 1A(C) and
the NLRA’s provision, because Subsection 1A(C)
seemed to require that dues deduction authorizations
be revocable at will, rather than allowing them to be
irrevocable for up to one year.25  Because of this con-
flict, the court held Subsection 1A(C) to be preempted
by the NLRA.26

3. State Protection of the Rights to Join Unions
 and Not to Subsidize Them
The unions, in their motion for summary judg-

ment and for the first time, attacked Subsections
1A(B)(1) and (B)(3) of the law as preempted by the
NLRA. Perhaps because these challenges were not part
of the original or amended complaint, the district court
rather tersely rejected the unions’ arguments as to
Subsections 1A(B)(1) and (B)(3) in a footnote.27

Subsection 1A(B)(1) protects workers’ rights to
join and support unions.28  The unions argued, ironi-
cally, that NLRA Section 14(b) only gave states the
authority to prohibit conditioning employment on union
membership, not the authority to protect the right to
join or support a union.29  The court rejected this ar-
gument because the U.S. Supreme Court had previ-
ously upheld Right to Work laws “which prohibit dis-
crimination in employment based on both union mem-
bership and non-membership alike.”30

Subsection 1A(B)(3) prohibits the requirement
that employees pay any dues or fees to a union.31  The
unions argued that this provision is preempted by the
NLRA because it attempts to regulate hiring hall fees.32

The district court rejected this argument because Sub-
section 1A(B)(3) “clearly does not attempt to regulate
any phase of the hiring process.”33  The unions did not
appeal this ruling.

4. Severability
Having determined that two of the Right to Work

law’s provisions were preempted by the NLRA, the
district court lastly addressed whether the preempted
provisions were severable from the remaining valid
provisions. The court correctly noted that severability
is an issue of state law.34  The Right to Work law does
not contain a severability clause, but such a clause is
not necessary under Oklahoma law.35  Instead, a law’s
provisions are severable unless the valid provisions
are dependent upon the invalid provisions, or the valid
provisions cannot stand alone without the invalid pro-
visions.36  The court held that the valid provisions were
not dependent on the invalid provisions, and that they
could stand alone.37
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In a passage that would become important on
appeal, the court wrote:

The core provisions of Oklahoma’s right-
to-work law can be found in subsections
(B)(1) through (4), which ban union and
agency shop provisions in collective bar-
gaining agreements. These provisions are
certainly capable of being carried out in the
absence of subsections (B)(5) and (C),
which deal with exclusive hiring halls and
check-off arrangements.38

This formulation by the court was not entirely
accurate. While Subsections 1A(B)(2) through (B)(4)
of the law certainly do ban union and agency shop
provisions in collective bargaining agreements, Sub-
section 1A(B)(1) does not. Subsection 1A(B)(1) bans
prohibitions on joining and supporting unions. When
the Tenth Circuit later held that Subsection 1A(B)(1)
is in fact preempted,39  the unions used the district
court’s inclusion of that subsection as a “core provi-
sion” to argue that the law should not be severed, and
that the entire law was therefore invalid.

B. The Tenth Circuit’s Opinion
The unions appealed only two aspects of the dis-

trict court’s decision: (1) the ruling that Subsection
1A(B)(1) is not preempted by the NLRA; and (2) that
the preempted provisions of the law are severable from
the remaining provisions.40  The United States Court
of Appeals for the Tenth Circuit agreed with the unions
that Subsection 1A(B)(1) is preempted, and certified
to the Oklahoma Supreme Court the question of
whether the law is severable.41

1. State Protection of the Right to Join Unions
The Tenth Circuit began its discussion of pre-

emption by noting that Subsection 1A(B)(1) and NLRA
Sections 7 and 8 protect the same right: the right to
join and support labor unions.42  The question was
whether NLRA Sections 7 and 8 preempt Subsection
1A(B)(1). The Tenth Circuit wrote that the Supreme
Court in Garner v. Teamsters Local Union 776,43  “made
clear that the states could not adopt supplementary or
alternative remedies to those set out in the NLRA.”44

Oklahoma’s Right to Work law provided for criminal
enforcement,45  whereas the remedies provided under
the NLRA for violations of NLRA Sections 7 and 8 are
administrative in nature, i.e., unfair labor practice pro-
ceedings before the National Labor Relations Board.46

The district court had relied “exclusively” on Lin-
coln Federal Labor Union 19129 v. Northwestern Iron

& Metal Co.47  and its companion case, American Fed-
eration of Labor v. American Sash & Door Co.48 49

The Tenth Circuit distinguished those as equal protec-
tion cases that never addressed the preemption issue.
Those cases therefore did not indicate that a state’s
protection of the right to join and support unions is
not preempted.50

The defendants argued that Lincoln Federal and
American Sash at least showed that, if a state chose to
enact a Right to Work law, that state would also have
to protect the right to join and support unions, to avoid
raising equal protection problems. The Supreme Court
wrote in Lincoln Federal:

It is also argued that the state laws do not
provide protection for union members equal
to that provided for non-union members.
But in identical language these states forbid
employers to discriminate against union and
non-union members. Nebraska and North
Carolina thus command equal employment
opportunities for both groups of workers.51

That the states protected both union members
and nonmembers equally was a factor in upholding
these Right to Work laws, according to the defendants.

The Tenth Circuit rejected this argument for two
reasons. First, the court wrote: “The [Supreme] Court
was not required to reach this ultimate question be-
cause the state schemes at issue in both cases pro-
vided mutuality of protection.”52  True enough, but the
defendants had argued that the Supreme Court used
the mutuality of protection as a factor in upholding
the Right to Work laws.

Second, the Tenth Circuit pointed out that union
members are not a protected class.53  Therefore, the
defendants had to show that it would be irrational for
a state to protect nonmembers without protecting union
members.54  Given that the NLRA protects union mem-
ber rights, the defendants could not make this show-
ing.55

 Therefore, the Tenth Circuit held that Subsec-
tion 1A(B)(1) of the Right to Work law is preempted
by the NLRA.56

2. Severability
The Tenth Circuit decided to certify the issue of

severability to the Oklahoma Supreme Court.57  This
decision probably saved the Right to Work law. Dur-
ing oral argument, Circuit Judges Seymour and Murphy
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seemed inclined to hold that the law is not severable.
No party filed a motion to certify the severability issue
to the Oklahoma Supreme Court, although the inter-
vening defendants’ brief requested that the court do
so if it was inclined to hold that the law was not sev-
erable—because severability is a state law issue. Cir-
cuit Judge Seymour asked each party’s attorney at
oral argument whether the severability issue should
be certified to the Oklahoma Supreme Court, and the
intervening defendants’ attorney was the only one to
answer in the affirmative.

IV. Severability: The Oklahoma Supreme Court
Answers the Certified Questions

The Tenth Circuit certified the following ques-
tions:

1. Is severability analysis required in light
of the preemption of article XXIII,
§ 1A(B)(1), § 1A(B)(5), § 1A(C), and
§ 1A(E) (insofar as it enforces § 1A(B)(1),
§ 1A(B)(5), § 1A(C)) as to workers cov-
ered by the NLRA, as opposed to the “in-
validation” of those provisions?

2. If severability analysis is appropriate, are
§ 1A(B)(1), § 1A(B)(5), § 1A(C), and
§ 1A(E) (insofar as it enforces § 1A(B)(1),
§ 1A(B)(5), and § 1A(C)) severable from
the non-preempted portions of § 1A?58

The wording of the first question was impor-
tant, because it acknowledged that a provision of the
Right to Work law could be preempted by the NLRA
without being “invalid.” The preempted provision could
still apply to state and local government employees,
for example, or to agricultural workers.59

In three opinions, the Oklahoma Supreme Court
voted unanimously that the non-preempted portions
of the Right to Work law are valid law despite the
preempted portions.60

Six justices—the majority—held that severabil-
ity analysis was unnecessary because the Right to Work
law “contemplated that some of its provisions might
be preempted by federal law.”61  The majority used the
federal district court’s holding that the Right to Work
law did not apply to workers covered by the RLA, the
CSRA, or the PRA, and applied that reasoning to pro-
visions preempted by the NLRA.62  Subsections
1A(B)(1), (B)(5), and (C) simply did not apply to
workers covered by the NLRA. These subsections of

the law still applied to state and local government
workers, as well as agricultural workers, none of
whom are under the NLRA.63  In a separate concur-
rence, Justice Opala agreed that the Right to Work
law had applications beyond NLRA-covered workers:
“Drafters of the Oklahoma right-to-work amendment
doubtless sought to regulate the window opened by
[NLRA § 14(b)] as well as the federally unregulated
field of labor-management relations within the state.”64

The majority also relied on the principle of statu-
tory construction that statutes are to be presumed
valid, holding that this presumption also applies to con-
stitutional amendments.65  The unions failed to over-
come that presumption. The majority did not buy the
unions’ argument that if the voters had known about
the preempted provisions, they would have voted
against it:

Why would the people not approve a con-
stitutional change that would protect work-
ers from the involuntary payment of union
dues simply because federal courts apply-
ing federal law might decide that some of
its provisions would not apply to some but
not all workers in clearly defined circum-
stances? We conclude that the possibility
that the federal courts might hold that cer-
tain employees would not be subject to the
right to work law cannot be assumed to be
a factor which would have caused the
people to vote against its passage.66

Pointing to the Tenth Circuit’s Certified Ques-
tion 1, the majority also asserted that “the federal
courts in this matter have not declared any provision
of the right to work law unconstitutional.”67  The ma-
jority concluded that “to hold the right to work amend-
ment unconstitutional under the circumstances pre-
sented here would be to thwart the clearly expressed
will of the people.”68

 Three of the justices concurred with the result
but filed a separate opinion, written by Justice Sum-
mers, arguing that severability analysis was neces-
sary—and that the law is severable.69  Justice Sum-
mers disagreed with the majority’s assertion that the
preempted provisions were not held unconstitutional:
“Preempted state law is struck down as unconstitu-
tional—it violates the supremacy clause of the U.S.
Constitution.”70  Justice Summers quoted Crosby v. Na-
tional Foreign Trade Council71 : “‘[The state law] is
preempted, and its application is unconstitutional,
under the Supremacy Clause.’”72  This disagreement
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between Justice Summers and the majority is purely
semantic, because both agreed that a law can be par-
tially preempted and still be applicable aside from the
preemption. Justice Summers wrote: “It is the partial
application of state law that is preempted and thus
unconstitutional.”73

It was significant to Justice Summers that the
entire Right to Work law did not apply to workers
covered by the RLA, CSRA, and PRA, whereas only
portions of the Right to Work law did not apply to
workers covered by the NLRA. For this reason, he
thought severability analysis was necessary to show
that the preempted provisions are severable from the
remaining provisions.74  Nevertheless, Justice Sum-
mers found that the law is severable.75

Nothing in the Right to Work law indicated an
attempt to overturn federal law.76  Like the majority,
Justice Summers noted the presumption of validity.77

The lack of a severability clause does not create a
presumption that the law is not severable.78  The pre-
empted provisions of the law did not interfere with
the remaining provisions, and the non-preempted pro-
visions are capable of enforcement without the pre-
empted provisions.79  Justice Summers concluded:
“[T]he preempted portions are severable from the non-
preempted portions. . . . The non-preempted parts of
the Right to Work Amendment are the law of Okla-
homa.”80

Based on the Oklahoma Supreme Court’s an-
swers to the certified questions, the Tenth Circuit af-
firmed the district court’s judgment that the Right to
Work law is valid to the extent that it is not federally
preempted.81  The unions’ attempt to kill the Right to
Work law’s prohibitions of compulsory unionism had
failed. The unions had appealed only two issues to the
Tenth Circuit: (1) whether Subsection 1A(B)(1) is pre-
empted; and (2) whether the law is severable. The
unions succeeded on the first. Whether severability is
necessary, however, is a matter of state law, and when
the Oklahoma Supreme Court answered that no sev-
erability analysis was needed to uphold the law, there
was nowhere the unions could appeal that answer.

V. The State-Law Challenge to the Right to Work
Law

In May 2003, an Oklahoma trades council qui-
etly filed suit in Tulsa County District Court claiming
that the Right to Work law violated Oklahoma’s Con-
stitution.82  The lawsuit seemed to be collusive—the

defendant was a unionized contractor who did not
oppose agreeing to a compulsory unionism clause in
his collective bargaining agreement, and the defendant’s
lawyer was a prominent Tulsa union lawyer. The at-
torney for the intervening defendants in Keating learned
about the state court case when the trades council
filed an amicus brief with the Tenth Circuit in Keating
which noted in passing its lawsuit filed in Tulsa. One
of the intervening defendants in Keating, Stephen
Weese, quickly moved to intervene in the state case.

The trades council claimed that the Right to Work
law violated the Oklahoma Bill of Rights, specifically the
right to life, liberty and the pursuit of happiness,83  as well
as the right to due process of law.84  The council also
claimed that the law violated Oklahoma Constitution, ar-
ticle 24, § 1, which states that no proposed constitutional
amendment submitted to the voters may embrace more
than one general subject. Finally, the council claimed that
the Right to Work law violated the rule against “special”
laws.85

At first, without ruling on Weese’s motion for in-
tervention, the court erroneously granted the council sum-
mary judgment on the ground that the employer had not
timely opposed the council’s motion for summary judg-
ment.86  After the National Right to Work Legal Defense
Foundation alerted the Oklahoma press to this outrageous
development,87  the court vacated its judgment and sched-
uled the motion for summary judgment for hearing.88  In
the meantime, Weese moved for summary judgment up-
holding the Right to Work provision and opposed the
council’s motion, and the court permitted Weese to inter-
vene.

Ultimately, the Tulsa County District Court denied
the trades council’s motion for summary judgment and
granted Weese’s motion for summary judgment. After
the court denied the council’s motion for reconsidera-
tion, it appealed.89  On December 16, 2003, the same day
it issued its opinion in Keating, the Oklahoma Supreme
Court issued its opinion affirming the district court’s judg-
ment.90

Relying on an Oklahoma Supreme Court decision
that it is unconstitutional to require attorneys to represent
indigent criminal defendants without adequate compen-
sation,91  the trades council argued that the Right to Work
law violated the due process and equal protection clauses
of Oklahoma’s Constitution, because an exclusive bar-
gaining agent is required to represent all workers in its
bargaining unit, including nonmembers who decline to
pay dues.92  The Oklahoma Supreme Court responded that
the due process and equal protection clauses in the state
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constitution provide the same protections as are provided
in the Fourteenth Amendment of the U.S. Constitution.93

The court noted that the U.S. Supreme Court upheld state
Right to Work laws against due process and equal pro-
tection challenges in Lincoln Federal Labor Union No.
19129 v. Northwestern Iron & Metal Co.94  and American
Federation of Labor v. American Sash & Door Co.95

Consequently, “the Council has no right to relief under
the Oklahoma Constitution just as other unions making
similar arguments were held by the U.S. Supreme Court
to have no right to relief under the federal constitution.”96

Moreover, the Oklahoma Supreme Court also held
that, even if there were a conflict between the Right to
Work provision and the due process and equal protection
clauses of the state constitution, the newly enacted con-
stitutional amendment would prevail over the old provi-
sion: “We fail to understand how an amendment to the
Oklahoma Constitution could be found to violate that con-
stitution.”97  The court applied this reasoning to all of the
trades council’s claims that the Right to Work constitu-
tional amendment somehow violated the very constitu-
tion that it amended.98

Oklahoma Constitution, article.5, § 59 provides:
“Laws of a general nature shall have a uniform operation
throughout the State, and where a general law can be
made applicable, no special law shall be enacted.” The
trades council argued that the Right to Work law violates
this provision, because it applies only to unions, not all
situations where membership in an organization is man-
datory and dues are required, such as homeowner’s as-
sociations, the Oklahoma Bar association, and the Okla-
homa medical association. Rejecting this argument, too,
the court held that the rule against special laws does not
apply to constitutional amendments, only to statutes passed
by the legislature.99

The council also argued that the Right to Work
amendment embraced multiple subjects, in violation of
Oklahoma Constitution, article 24, § 1. That section pro-
vides: “No proposal for the amendment or alteration of
this Constitution which is submitted to the voters shall
embrace more than one general subject . . . .” The court
held that this constitutional provision does not apply to
amendments that are already codified, like the Right to
Work law, only to proposed amendments.100  In any event,
the court concluded that the Right to Work law did not
embrace more than one general subject, because all of its
provisions “relate to the regulation of union activity vis a
vis workers employed or seeking employment in union-
ized workplaces.”101

Finally, the court rejected the council’s argument

that the ballot title for the referendum “was so vague and
confusing that the right to work amendment must be de-
clared unconstitutional.”102  The court found “nothing
about [the ballot title] that is either confusing or mislead-
ing.”103  Moreover, “a referendum approved by the people
. . . will not be declared unconstitutional after the fact
because of claimed deficiencies in the ballot title.”104

VI. Lessons for Drafting Right to Work Laws

The most obvious lesson from Oklahoma’s ex-
perience is that a Right to Work law should include a
severability clause. Although Keating demonstrates that
a severability clause is not necessary, and a lack of
one does not presume legislative intent against sever-
ability,105  including a severability clause leaves no
doubt that the legislature intended that any preempted
provisions are to be severed.

The second lesson is that a Right to Work law
should include a clause that says something like: “None
of the provisions in this Act apply where they would
otherwise conflict with, or be preempted by, federal
law.” It is hard to imagine how unions could attack
such a law as preempted.

 In Keating, Justice Opala extrapolated the Okla-
homa Right to Work law’s drafters’ intent from the
law’s silence concerning federal law:

The drafters of Oklahoma’s right-to-work
amendment reasonably contemplated and
expected the limiting effect of applicable
federal law. This is evidenced by the ab-
sence of an express or implied intention to
avoid conforming or tailoring the text to ap-
plicable federal law. . . . Because federal
labor law is neither stagnant nor mummi-
fied in its present form, the drafters under-
stood the outer boundaries of right-to-work
amendment must be flexible to remain in
conformity with present as well as future
federal re-definitions. The restrictions im-
posed by the [federal] district court’s pro-
nouncement clearly articulate specific limi-
tations on Oklahoma’s right-to-work
amendment while allowing the entire text
of the amendment to stand available for
application in conformity with extant fed-
eral law.106

An explicit submission to federal law within a
Right to Work law would make clear that the legisla-
tors had no intention to avoid or subvert any federal
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law. By disavowing any potential conflict with federal
law, none of the Right to Work law’s provisions could
be preempted, and a severability analysis would be
unnecessary.

Of course, inclusion of both recommended
clauses would not be a guarantee against litigation. As
Pitts demonstrates, unions and their lawyers are not
shy about challenging new Right to Work laws on even
the flimsiest of grounds.

*John R. Martin is a Staff Attorney at the National
Right to Work Legal Defense Foundation. He repre-
sented three Oklahoma employees who intervened to
defend Oklahoma’s Right to Work law in Local 514,
Transport Workers of America v. Keating, 212 F. Supp.
2d 1319 (E.D. Okla. 2002), aff ’d, 358 F.3d 743 (10th
Cir. 2004). He also represented the employee who in-
tervened to defend the Right to Work law against a
state-court challenge in Eastern Oklahoma Building
& Construction Trades Council v. Pitts, 82 P.3d 1008
(Okla. 2003).
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THE MISFIT DOCTRINE: INTEGRATED ENTERPRISE IN THE TITLE VII CONTEXT

BY MONICA K. LOSEMAN*

With increasing frequency Plaintiffs’ attorneys,
ever in seek of the deepest pocket, are relying on the
integrated enterprise doctrine to join parent or affiliate
companies as defendants in Title VII and other dis-
crimination suits against their subsidiary or sister com-
panies, alleging that the entities’ “integrated” status
makes them the plaintiff’s joint employer.  However,
the integrated enterprise doctrine, a four-part analysis
originally promulgated by the National Labor Relations
Board, embodies a relatively lenient approach and can-
not reasonably be relied upon to yield consistent and
fair results under Title VII.  Developed approximately
forty years before Title VII was even adopted, the
integrated enterprise doctrine is slowly being ques-
tioned and rejected by some courts in favor of alter-
native approaches tailored somewhat more precisely
to serve the policy goals of Title VII.

As the Third Circuit recently noted, there is “sur-
face appeal” to applying the integrated enterprise doc-
trine in the Title VII context, as both the National La-
bor Relations Act and Title VII generally address em-
ployer-employee relations.1   But the similarities end
there.  The NLRA was intended to lend stability to
industry and to protect the collective bargaining rights
of employees.  The NLRA has no concern with an
individual’s right to equal opportunity of employment,
regardless of race, color, religion, sex or national ori-
gin.  Title VII, on the other hand, is a statutory mecha-
nism for imposing liability on employers based on dis-
criminatory classifications or activities.  The individual
employment relationship and actions affecting that re-
lationship are at the heart of a Title VII matter.  Exter-
nal business decisions that leave the employment rela-
tionship unaffected are irrelevant for purposes of Title
VII liability.

The integrated enterprise doctrine employs a far
more expansive examination.  It focuses not on the
employee/employer relationship, but on the relation-
ship between corporate entities.  The four-factor
analysis focuses on (1) whether the parent had cen-
tralized control of labor relations, (2) the extent of
interrelation of operations between the parent and sub-
sidiary, (3) the degree of common management, and
(4) the degree of common ownership or financial con-
trol.  These factors focus on the business operations
of two separate entities and to what degree they are
interrelated.

The integrated enterprise doctrine also leads the
courts down the dubious path of questioning business
decisions and corporate strategy.  The notion of lim-
ited liability is the rule, not the exception, but the inte-
grated enterprise doctrine threatens to reverse this
order.  Under the integrated enterprise doctrine, it is
all too easy for a parent company to face liability for
its subsidiary’s alleged violations of Title VII despite
proper respect for separate corporate forms.  Without
focusing the review on the relevant employer-employee
relationship, the integrated enterprise analysis incor-
rectly focuses the court’s attention on the propriety
of certain business decisions.

The focus of any inquiry into parent liability un-
der Title VII should focus on the parent’s culpability:
Did the parent corporation contribute to the alleged
discrimination/harassment and seek to hide behind the
corporate veil of presumptive limited liability?  Any
test or theory of liability that avoids this central ques-
tion skirts the issue.  The policy behind Title VII li-
ability is to eliminate discriminating and harassing be-
havior based on protected classifications.  If the par-
ent entity the plaintiff seeks to hold liable exercised no
control over the employment decisions affecting the
plaintiff, imposing liability on that innocent parent does
not serve Title VII’s purpose.  It serves only to dilute
the presumption of limited liability and to improperly
arm plaintiffs with another source of funds for settle-
ment or actual verdict.2   Absent some showing of the
parent’s own wrongful behavior, only the entity that
actively participated in the employment relationship
with the plaintiff should be held to be an “employer”
under Title VII.

A Possible Trend of Rejection?
The U.S. Courts of Appeals for the Third and

Seventh Circuits have rejected the integrated enter-
prise doctrine in recent Title VII cases.

In Nesbit v. Gears Unlimited, Inc. (Third Cir-
cuit),3  the plaintiff alleged that her former employer
discriminated against her based on her gender.  Her
employer, however, employed fewer than fifteen indi-
viduals and therefore fell outside the scope of Title
VII.  The plaintiff argued that for purposes of satisfy-
ing the fifteen employee minimum, her employer and
a related entity should be considered an integrated en-
terprise, jointly employing more than fifteen individu-
als and thereby satisfying the minimum employee re-
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quirement.  Both entities were owned and managed,
to some extent, by the individual who fired the plain-
tiff.

The Third Circuit analyzed the doctrine’s his-
tory, comparing the doctrine’s application in the NLRA
context to the Title VII context and noting the diver-
gent policy goals of the NLRA and Title VII.  “If the
company at issue satisfies the NLRB test, it will in
many cases be required to submit to collective bar-
gaining. . . .  But if a defendant in a Title VII suit is
deemed an ‘employer’ within the meaning of the stat-
ute, it may be subject to liability.”4   Moreover, the
court noted that the policy goal of Title VII’s fifteen-
employee minimum requirement in particular was “to
spare small companies the considerable expense of
complying with the statute’s many nuanced require-
ments.”5   The Nesbit court concluded that because
the NLRA’s scope and policy goals are more expan-
sive than those of Title VII, application of the espe-
cially lenient four-factor test in the Title VII context is
improper.

Though the Nesbit opinion focuses on the use of
the doctrine to integrate two related enterprises for
purposes of meeting the fifteen-employee minimum
requirement, the court’s opinion also likely forecloses
use of the doctrine for purposes of imposing Title VII
liability on a related entity.  The language used through-
out the opinion and the relatively broad focus of the
court’s subsequent inquiry suggest that the Third Cir-
cuit will not apply the four-part test for any purpose
relating to a plaintiff’s Title VII claim.6

The Seventh Circuit was the first court of ap-
peals to reject use of the integrated enterprise doctrine
in the Title VII context for any purpose, whether to
meet the fifteen-employee minimum or to impose joint
liability.  In Papa v. Katy Industries, Inc.,7  the Sev-
enth Circuit considered two cases presenting a com-
mon question: whether to allow the plaintiffs to sat-
isfy the minimum employee requirement by demon-
strating that two related entities are integrated enter-
prises.  Like the Nesbit court, the Papa court noted
that the purpose behind the minimum employee re-
quirement was to spare small companies the “crush-
ing expense of mastering the intricacies of the antidis-
crimination laws,” and to preserve the viability of the
small business.8   This policy applies regardless of
whether a small business is owned by an individual
(wealthy or poor) or a corporation.  The Papa court
also noted how application of the four-factor test would
only yield vague and unpredictable results, resulting in

indecision where the four factors weighed equally on
opposite sides of the scale, as often would be the case.9

In Worth v. Tyer,10  the Seventh Circuit clarified
the extent of its decision in Papa v. Katy Industries,
Inc.  The plaintiff argued that because the defendant
employer met the minimum employee requirement in-
dependently, the integrated enterprise doctrine could
still be used to impose Title VII liability on the related
entities.11   The plaintiff sought to use the doctrine to
impose joint liability on an entity not party to or di-
rectly involved in the employee/employer relationship,
even where her actual employer met the minimum
statutory requirements.  Nonetheless, the court made
clear that its abrogation of the doctrine in Papa v.
Katy Industries, Inc. applied equally to questions of
related entity liability under Title VII.12

Other Circuit Courts Apply The Doctrine In Lim-
ited Context Or Modified Form

Other circuit courts have applied the doctrine cau-
tiously, limiting the doctrine’s application or changing
the focus of the inquiry.  All of the modified ap-
proaches, however, place special emphasis on the “con-
trol over labor” prong of the four-factor test, perhaps
in an effort to focus the inquiry on the individual em-
ployment relationship rather than the corporate rela-
tionship between two related entities.

Though the Ninth Circuit has not rejected the
test (and likely will not), in Anderson v. Pacific Mari-
time Association,13  the court explicitly limited appli-
cation of the doctrine “to judge the magnitude of
interconnectivity for determining statutory coverage”
and not liability.14    The plaintiffs, employees of a
member-entity of the Pacific Maritime Association,
sought to hold the PMA directly liable for alleged ra-
cial harassment and the hostile work environment per-
petrated by their employer, but the Ninth Circuit re-
fused to apply the doctrine of integrated enterprises to
hold the association liable for racial harassment alleg-
edly perpetrated by some of its member corporations.15

Other courts, like the Fifth Circuit, have modi-
fied the four-part test in an effort to conform its ap-
plication with the policy goals of Title VII.  The Fifth
Circuit places particular emphasis on the “control over
labor” prong, emphasizing a critical question:  “‘What
entity made the final decisions regarding employment
matters related to the person claiming discrimina-
tion?’”16   The Eleventh Circuit follows this same gen-
eral approach, focusing the inquiry on the degree of
control the corporate entity had over the action giving
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rise to the Title VII claim.17   This approach has been
criticized for nullifying the effect of a four-part in-
quiry:18   If the critical question relates only to what
entity made the final decisions regarding the plaintiff’s
employment, what use are the other three factors?
Moreover, how could the court hold anyone but the
plaintiff’s direct employer liable under a theory of cor-
porate integration?

The Tenth Circuit requires the plaintiff to dem-
onstrate that the parent controlled the day-to-day em-
ployment decisions of its subsidiary in order to satisfy
the essential “control over labor” portion of the four-
part test.19   The Tenth Circuit, however, focuses its
overall inquiry on whether there was an absence of an
arm’s-length relationship between the two corporate
entities, lending some weight to the other three fac-
tors.20   The Tenth Circuit has only applied the inte-
grated enterprise test where the parties agreed to do
so, or because, even under the test, the facts were
clearly insufficient to support the imposition of liabil-
ity on the parent company.21

The First Circuit has adopted the more “flexible”
approach used by the Second Circuit.  Those courts
focus the integrated enterprise inquiry on the “control
over labor” prong, “but only to the extent that the par-
ent exerts ‘an amount of participation that is suffi-
cient and necessary to the total employment process,
even absent total control or ultimate authority over
hiring decisions.’”22   The Sixth Circuit, though it has
not explicitly adopted one interpretation or another,
has generally cited decisions of the various circuit
courts and determined that “control over labor rela-
tions is a central concern.”23   Other courts of appeals
have applied the integrated enterprise test without
modification.

The Third And Seventh Circuits’ Alternative Ap-
proaches To The Single Employer Question

The Third and Seventh Circuits have proposed
alternative approaches to the single employer ques-
tion.  They agree that two related entities should be
considered a single employer where the entities have
organized in an attempt to evade Title VII’s statutory
reach.  They also agree that where the parent com-
pany directs the subsidiary to act in an unlawfully dis-
criminatory or retaliatory manner, parent liability is
appropriate.  But each court reaches for a different
approach based on the degree of interrelation to sup-
port an imposition of liability on the parent corpora-
tion or related entity.

The Third Circuit borrows from the bankruptcy
context, employing the equitable remedy of substan-
tive consolidation.  Essentially, “the question is whether
the ‘eggs’ – consisting of the ostensibly separate com-
panies – are so scrambled that we decline to unscramble
them.”  Though the circuit courts adopt varying ap-
proaches to the remedy of substantive consolidation
in the bankruptcy context, the Third Circuit’s approach
for purposes of Title VII focuses on the degree of
operational entanglement – “whether operations of the
companies are so united that nominal employees of
one company are treated interchangeably with those
of another.”24   The open-ended analysis includes the
following considerations (1) the degree of unity be-
tween the entities with respect to ownership, manage-
ment (both directors and officers), and business func-
tions (e.g., hiring and personnel matters), (2) whether
they present themselves as a single company such that
third parties deal with them as one unit, (3) whether a
parent company covers the salaries, expenses, or losses
of its subsidiary, and (4) whether one entity does busi-
ness exclusively with the other.”

Though the court emphasizes that such a show-
ing is difficult to achieve, one wonders whether the
inquiry is much of a change from the rejected doc-
trine.  The questions are narrower and perhaps more
concise, but the substantive consolidation analysis still
bears little relation to the policy goals of Title VII.
Moreover, the factors are admittedly open-ended and
unweighted, and tend to encourage second-guessing
of legitimate business decisions.  Though the factors
may lead to a different, somewhat improved analysis,
it is unclear how substantive consolidation is any more
relevant to the policy of prohibiting discrimination and
harassment in the workplace than the rejected inte-
grated enterprise doctrine.  The court needs to take
the analysis one step further to show some connec-
tion between the parent or related entity and the em-
ployment of the complaining individual.

The Seventh Circuit adopted an approach that
requires the Title VII plaintiff to pierce the corporate
veil to hold the parent or related entity responsible for
the employing subsidiaries’ actions.  “[F]irst, there
must be such unity of interest and ownership that the
separate personalities . . . no longer exist; and second,
circumstances must be such that adherence to the fic-
tion of separate corporate existence would sanction a
fraud or promote injustice.”25   The Seventh Circuit
takes the inquiry one step further than the Third Cir-
cuit; the plaintiff must demonstrate that proper respect
for the corporate form and its presumption of limited
liability will result in fraud or injustice.
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The Solution:  A Better Tailored Approach
The Seventh Circuit’s approach is the better one.

Corporate entities that abuse the corporate form waive
their right to a presumption of limited liability, but the
plaintiff that seeks to impose liability on the parent
company must demonstrate that the presumption is
somehow onerous and would perpetrate a wrong or
violate the policy of Title VII.  Rather than focusing
the inquiry solely on the relationship between two cor-
porate entities, the test should require some relation to
the employment relationship allegedly damaged as a
result of discriminatory or harassing conduct.  The
plaintiff should have to demonstrate that the wrong is
somehow related to her allegations of violation of Title
VII.  By better tailoring a joint employer analysis, the
presumption of limited liability can be maintained in
harmony with the policy goals of Title VII.

* Ms. Loseman is an associate in Gibson, Dunn &
Crutcher, LLP’s Denver office, where she practices
litigation and labor and employment law.
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LITIGATION

THE MURKY POLITICS OF REMOVAL JURISDICTION

BY BRIAN P. BROOKS*

Liberals often like substantive federal law.  As
compared with state legislatures whose interests they
sometimes regard as parochial or even retrograde, lib-
erals tend to favor the United States Congress as a
forum for enacting what they view as progressive ideas
into law.  (Think of the drive for civil-rights legisla-
tion in the 1960s, or for gun-control or patients’-rights
laws more recently.)  Conservatives, by contrast, usu-
ally don’t like federal law.  From their standpoint, the
federal structure enshrined in the Constitution protects
individuals from a potentially tyrannical national gov-
ernment by limiting the scope of federal substantive
law and respecting the primacy of state governments,
which are obviously closer geographically (and often
philosophically) to their citizens.  Yet while liberals
and conservatives disagree about the optimal scope of
federal substantive law, there is one view they seem
to share: a thoroughly skeptical view of federal juris-
diction – or, at least, federal removal jurisdiction, which
is the subject of this essay.

Why this should be so is a murky question.  One
might imagine that liberals (or, more accurately, Demo-
crats) dislike federal jurisdiction because of the influ-
ence of the national trial lawyers’ organizations, which
are understandably interested in keeping cases in state
courts where elected judges tend to favor plaintiffs
and jury verdicts tend to be large.  The conservative
viewpoint is harder to understand.  The business com-
munity, a core conservative constituency, usually fa-
vors an expansive reading of the federal jurisdictional
statutes as a way to remove cases to federal court,
where the Article III protections tend to produce fairer
and more consistent outcomes.  And the rule of law
virtues associated with judicial conservatism – pre-
dictability, strict observance of procedural rules, and
the like – would seem to favor a more welcoming at-
titude to federal removal jurisdiction, even in cases
where the substantive law being interpreted is state
law.  While the scope of federal jurisdiction is gov-
erned by statute (and is in that sense subject to strict
interpretation), it is clear that the jurisdictional think-
ing of some generally conservative judges is colored
to some extent by a “presumption” against federal ju-
risdiction.  Such a presumption is not dictated by the
same respect for state sovereignty that motivates the
conservative preference for state substantive law, it is
inconsistent with many of the procedural virtues judi-

cial conservatives hold dear, and it should be recon-
sidered.

THE SUPPOSED “PRESUMPTION” AGAINST REMOVAL

JURISDICTION

The federal statute governing removal jurisdic-
tion provides simply that “any civil action brought in a
State court of which the district courts of the United
States have original jurisdiction, may be removed by
the defendant or the defendants, to the district court
of the United States for the district and division em-
bracing the place where such action is pending.”1   Put
differently, any case that the plaintiff could have filed
in federal court in the first place may be removed to
federal court by the defendant – at least according to
the removal statute.  But in practice, the assessment
of federal jurisdiction on removal is quite different from
the jurisdictional inquiry applied to cases originally filed
in federal court.  Generally speaking, a plaintiff is en-
titled to file an action in federal court by asserting a
federal cause of action (no matter how baseless) or
by alleging that the parties are citizens of different
states and that the amount in controversy exceeds a
certain amount (again, with little regard for the actual
likelihood of recovering a jurisdictionally sufficient
amount).  Removing defendants are held to a far higher
jurisdictional standard.  While the precise articulation
of removal analysis varies from judge to judge, the
consistent theme in removal analysis is that there is a
strong presumption against removal that a removing
defendant must overcome in order to proceed in fed-
eral court.

The political connection between the major trial
lawyers’ organizations and the Democratic Party is
intimately close,2  and it therefore should come as no
surprise that judges appointed by Democratic presi-
dents tend to look for second-order arguments (pre-
sumptions and the like) that justify remanding cases
to state court, the forum of choice for trial lawyers.
A random sampling of five district judges from five
different judicial districts, all appointed by President
Clinton, reveals as much: every one of the judges in
the sample has invoked a presumption against removal
in order to justify declining jurisdiction over a removed
action.  In one telling opinion, for instance, a Clinton-
appointed judge of the U.S. District Court for the Cen-
tral District of California stated that the removing de-
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fendant bore the burden of establishing the existence
of facts sufficient to satisfy the requirements of origi-
nal jurisdiction.  According to this opinion, however,
simply establishing the existence of original jurisdic-
tion was not good enough to justify removal.  Said the
court:

There is also a “strong presumption” against
removal jurisdiction.  Because courts must
“strictly construe the removal statute against
removal jurisdiction,” “federal jurisdiction
must be rejected if there is any doubt as to
the right of removal in the first instance.”3

Opinions of other Clinton-appointed district
judges in the random five-judge sample reveals similar
examples of removal opinions in which the court’s
decision to remand an action to state court depended
on the court’s adoption of a presumption against re-
moval (or, in the words of some of the judges, the
adoption of a “beyond a reasonable doubt” standard
for removal).4

It is more politically surprising that Republican
judges would share their Democratic counterparts’ en-
thusiasm for remanding cases to state court, given
the relative preference of Republican constituencies,
such as corporations, to litigate in federal court.  Yet a
random sample of five district judges appointed by
President Reagan reveals a pattern identical to the
sample of Clinton appointees: like their Democratic
counterparts, every judge in the sample has invoked a
presumption against removal in order to justify re-
manding a case to state court.  As one Reagan appoin-
tee put it, removing defendants have a burden of over-
coming the presumption against federal removal juris-
diction, a presumption that exists by virtue of the fact
that federal courts are courts of limited jurisdiction.
Except for certain specialized federal causes of ac-
tion, the design of the federal system is to make the
state courts the primary forum.5

The other Reagan appointees in the random
sample similarly invoked presumptions or extraordi-
nary “beyond a reasonable doubt” standards in order
to decline jurisdiction over cases that at least arguably
satisfied jurisdictional requirements on their face.6

There can be little doubt that the supposed “pre-
sumption” against removal jurisdiction imposes a ju-
risdictional double standard, requiring removed cases
to meet a significantly higher jurisdictional standard
than that required for cases originally filed in federal
court.  Hornbook law establishes, for example, that a

plaintiff may invoke federal diversity jurisdiction merely
by asserting that the amount in controversy exceeds
the jurisdictional minimum.  Only if it appears to a
“legal certainty” that there is no possibility of recov-
ering the asserted amount will the case be dismissed
for lack of jurisdiction.7   In other words, invocation
of the federal courts’ original jurisdiction requires vir-
tually no showing other than a plaintiff’s unvarnished
allegation that jurisdictional requirements are satisfied.
Removal jurisdiction, on the other hand, requires a
substantial showing by the removing defendant in those
courts that indulge a presumption against removal.
Typically, such courts require the removing defendant
to show by a preponderance of the evidence that ju-
risdictional requirements are met.8   The notion set forth
in the federal removal statute – that any case that origi-
nally could have been filed in federal court by the plain-
tiff may be removed to federal court by the defendant
– is thus undermined by the adoption of judicially cre-
ated presumptions and burdens of proof that favor
original jurisdiction while severely constraining the
exercise of removal jurisdiction.

THE ANTI-REMOVAL PRESUMPTION IN PRACTICE

The seemingly bipartisan prejudice against re-
moval jurisdiction has led to a number of anomalous
or even bizarre jurisdictional rules in both the diver-
sity and federal-question removal context.  These rules
are fairly clearly influenced by a presumption against
removal jurisdiction, since nothing in the text of either
the federal removal statute or the underlying diversity
or federal-question jurisdictional statutes compels
them.

Removals based on diversity jurisdiction are one
area in which some federal courts have stretched far
beyond the statutory text to embrace rules that limit
removal jurisdiction.  To qualify for diversity jurisdic-
tion under the text of the federal diversity statute, an
action need satisfy only two requirements: it must be
between citizens of different states, and the “amount
in controversy” must exceed $75,000.9   Yet in the
class-action arena (the area in which the pressure on
defendants to remove is greatest, for reasons explained
below), some federal courts have gone to great lengths
to remand even class action matters in which the plain-
tiffs seek millions or even billions of dollars in dam-
ages – all based on an extrastatutory interpretation of
the phrase “amount in controversy.”  Consider the fact,
for example, that a number of courts have rejected
removal jurisdiction over class actions between par-
ties of diverse citizenship in which the plaintiffs seek
millions of dollars in punitive damages, on the ground
that calculating the amount in controversy requires
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that the total punitive damages request be divided by
the total number of class members.10   Nothing in the
text of the diversity-jurisdiction statute compels this
narrow interpretation of diversity jurisdiction in the
removal context.  Moreover, such an interpretation is
inconsistent with background legal principles, such
as the fact that, for other jurisdictional purposes,
courts are to disregard unnamed putative class mem-
bers,11  or that the punishment and deterrent purposes
of punitive damages make them inherently collective
in an important sense.12   Other extrastatutory diver-
sity-jurisdiction doctrines that arise almost exclusively
in the removal context similarly result in the remand
of cases that, on their face, seem to put a large amount
in controversy: decisions remanding class actions
where the plaintiffs seek a large amount in
disgorgement, or where the cost to the defendant of
complying with a requested injunction is large, come
to mind.13   In short, it is reasonably clear that a statu-
torily unjustified presumption against removal has had
a substantive effect on the development of jurisdic-
tional doctrine.

The apparent judicial prejudice against removals
based on diversity jurisdiction has had far-reaching
practical effects as well.  Nearly every major issue
that attracts the attention of the class-action plaintiffs’
bar becomes the subject of multiple, overlapping law-
suits filed in multiple state-court jurisdictions.14   Law-
suits filed against tobacco companies, gun manufac-
turers, health maintenance organizations, and others
fit this pattern.  Yet there is no established means of
coordinating overlapping actions pending in various
state-court systems.  The only real opportunity for
ensuring that major pieces of related litigation are re-
solved in a coordinated way is by invoking the proce-
dures of the Judicial Panel on Multidistrict Litigation.
But these procedures only cover actions pending in
federal court.  Thus, to the extent that presumptions
against removal operate to bar nationwide class ac-
tions seeking multimillion dollar tort or contract rem-
edies from federal court, they have effects that go far
beyond simple jurisdictional doctrine, requiring defen-
dants to fight simultaneous and identical legal battles
on multiple fronts.

The substantive effects of the anti-removal pre-
sumption have been felt outside the diversity-jurisdic-
tion context as well.  Defendants seeking removal
based on federal-question jurisdiction are equally fa-
miliar with the high bar many district judges set in
considering removal petitions.  Like the diversity-ju-
risdiction statute, the federal-question statute is straight-
forward, permitting federal courts to hear “all civil

actions arising under the Constitution, laws, or trea-
ties of the United States.”15   Yet ever since the famous
feud between Justices Day and Holmes over their
warring conceptions of the well-pleaded complaint
rule,16  some judges have assumed that federal ques-
tions – no matter how central to an action – cannot
justify removal unless they were affirmatively pleaded
by the plaintiff.  As one provocative Supreme Court
opinion put the point, a case cannot be removed on
federal question grounds unless the federal issue is
pleaded by the plaintiff (or at least is an element of the
plaintiff’s case in chief), “even if both parties con-
cede that [a] federal defense is the only question truly
at issue.”17

In short, judges of both political persuasions have
adopted narrow constructions of the federal jurisdic-
tional statutes that are unique to the removal context.
The results are that many tort and contract disputes
of national economic significance are litigated in state
courts despite the fact that they appear to qualify for
federal jurisdiction under the plain words of the fed-
eral diversity statute, and that many important federal
questions are decided by state courts even though in
every ordinary sense they seem to “arise under” fed-
eral law.

THE POLITICAL EXPLANATION FOR REMOVAL PRESUMP-
TIONS

Without blindly accepting the Legal Realist no-
tion that all law is politics,18  it nonetheless would be
foolish to imagine that politics plays no role in deci-
sions about proper judicial forum, including removal
decisions.  On the liberal side, the political consider-
ations associated with removal jurisdiction are fairly
straightforward.  There is little question that plain-
tiffs’ lawyers overwhelmingly prefer to litigate in state
court rather than federal court – and, indeed, in cer-
tain state courts rather than other state courts.  As
one recent study found, major lawsuits (such as class
actions) are filed in certain state courts at rates ap-
proaching ten times the filing rate in the federal sys-
tem.  In tiny Madison County, Illinois, for example,
there were 61.8 class action filings per million resi-
dents in 1999, as compared with 7.6 class action fil-
ings per million residents in the federal system.19   To
the extent that the plaintiffs’ trial bar exerts dispro-
portionate influence within the Democratic party, a
relatively more skeptical view of removal jurisdiction
among Democratic appointees (at least at the margins)
is to be expected.

The reason why certain conservative judges in-
dulge a presumption against removal jurisdiction is
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more nuanced.  The most common explanation given
by judicial conservatives for applying presumptions
against removal jurisdiction is that removal raises fed-
eralism concerns.20   According to one analysis, an
entire body of jurisdictional doctrine applicable only
to removal jurisdiction – beginning with the well-
pleaded complaint rule – arose out of a concern that
removal of cases from state court to federal court
posed a threat to comity in the federal system:

The [Supreme] Court has justified the well-
pleaded complaint rule and its variance from
the apparent scope of statutory jurisdiction
by several different policies.  Originally the
rule represented solely a concern with judi-
cial management: the only cases properly
before a federal court would be those which
genuinely raise federal issues; a case that
anticipates a federal issue ultimately may
not raise such an issue; hence, such a case
should not be filed originally in federal court.
As a corollary to this policy, the Court spe-
cifically held that once a defendant in fact
actually raises a federal issue, a case would
then become removable to federal court.
Later the Court’s well-pleaded complaint
rule embodied a second set of policies based
on federalism – the promotion of comity
and respect for state decisionmakers.  This
goal necessitated further reallocation of fed-
eral jurisdiction to state courts, because
removal jurisdiction, though acceptable
under a judicial management policy, would
intrude on federalism values and thus be
inconsistent with a doctrine based on those
values.21

The federalism rationale for a presumption against
removal jurisdiction has undoubtedly persuaded many
members of the federal judiciary.22

The explanation for the federalism crisis suppos-
edly caused by removal practice has never been par-
ticularly satisfactory.  On the one hand, proponents of
the federalism rationale for reining in removal practice
appear to argue that it is inherently insulting to the
states to permit litigants to take cases out of state
courts and place them in the hands of federal judges
for resolution.  But at the same time, these same pro-
ponents argue that the rights of defendants that other-
wise would remove cases to federal court are pro-
tected precisely because – practical or not – final state-
court decisions are ultimately reviewable by the Su-
preme Court of the United States.23   This argument

belies the proposition that it is really federalism that
justifies a presumption against removal jurisdiction; if
the final arbiter of unremovable disputes is conceded
to be the United States Supreme Court, then it cannot
be anything in the Constitution’s federal structure that
demands that the original arbiter be a state court.
Something else must be going on – but what?

In cases removed on diversity grounds, the Erie
doctrine exists precisely to protect against the kind of
federalism concern trumpeted by proponents of the
anti-removal presumption.  As one commentator has
explained, the notion that “federalism concerns” re-
quire a federal court to aggressively decline jurisdic-
tion in cases arising under state law makes little sense
since “the premise of Erie is that the federal courts
will strive to reach the same result as the state court
on issues of state law.”24   Thus, even in a removed
case, the decisions of state legislators and regulators
are given authoritative effect.  If anything, this re-
quirement of federal-court fealty to substantive state
law should strengthen, not weaken, the commitment
to federalism embodied in a system in which the states
are regarded as co-equal sovereigns.  The fact that
removal based on diversity jurisdiction has ancient
roots in the Judiciary Act of 1789 underscores the
point.25

The situation is somewhat different with respect
to cases removed on federal-question grounds.  Con-
gress did not grant the lower federal courts jurisdic-
tion to hear cases arising under federal law until
1875.26   Nonetheless, it would be strange indeed to
call it a “federalism” violation when a defendant asks
that a case that turns on federal law be decided by a
federal court.  In a system of dual sovereignty, the
United States is not superior to the individual states
except as provided in the Constitution, but it clearly is
a sovereign.  That fact alone demonstrates that what-
ever case management issues arise from the removal
of a case from state to federal court on federal-ques-
tion grounds, they are not federalism issues.

So what is the political explanation for the pre-
sumption many federal judges employ to avoid exer-
cising federal removal jurisdiction?  On the liberal side,
at least at the margins, the explanation is that core
liberal constituencies prefer to litigate in state court.
But on the conservative side, the explanation seems to
lie in a strongly held but potentially misplaced concern
about federalism – a concern that, as explained below,
is outweighed by other, more directly applicable val-
ues of judicial conservatism.
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REMOVAL AND JUDICIAL CONSERVATISM

While there is probably no universally accept-
able definition of judicial conservatism, judicial con-
servatism at a minimum encompasses three basic ideas:
(1) the idea of the rule of law – that claims should be
decided based on what the law is, and not what any
particular judge or litigants feels it should be; (2) the
idea of procedural justice – that respect for univer-
sally acknowledged judicial procedures is a better guar-
antor of justice than appeals to substantive concepts
that may be politically controversial; and (3) the idea
of judicial neutrality – that judges should decide cases
based on their merits, and not based on outside influ-
ences or preferences.

Judged against these criteria, the wisdom of a
presumption against removal jurisdiction is suspect.
Regardless of the underlying substantive law being
applied, federal courts will always have an advantage
over state courts when it comes to procedural justice,
simply because procedural rules in the federal system
are far more uniform and consistent than in the judi-
cial systems of the 50 states.  Indeed, the 2000 amend-
ments to the Federal Rules of Civil Procedure were
adopted in large part to eliminate inconsistencies in
local federal court practice and to “establish a nation-
ally uniform practice” for important procedural re-
quirements like discovery.27

Federal courts also have the advantage over state
courts in terms of judicial neutrality.  Article III en-
sures as much; unlike judges in 38 or 39 states, fed-
eral judges are not elected, and cannot be fired except
in extremely rare circumstances.

The issue of respect for the rule of law is less
clear, since state courts unquestionably are populated
by many highly qualified and talented judges.  It is
equally unquestionable, however, that the size of jury
verdicts are far higher in the federal system than in
the state system; that the willingness of state courts
to certify cases for class-action treatment is far greater
than that of federal courts; and that plaintiffs’ law-
yers, for whatever reason, strongly prefer the state-
court forum.28

These considerations have begun to erode the
bipartisan support for presumptions against removal.
Over the past three years, several bills have been in-
troduced in Congress (largely by Republicans, but with
significant Democratic support) to expand federal re-
moval jurisdiction by statute in certain circum-
stances.29   Good an idea as that is, it should not be
necessary.  The federal statutes governing removal

jurisdiction are generally simple and clear.  The ten-
dency of lawsuits involving large damages claims, and
lawsuits involving important federal issues, to proceed
in federal court has less to do with the federal juris-
dictional statutes themselves than with judicial glosses
on those statutes that are designed to impede removal
to federal court.  While all statutes ought to be con-
strued strictly according to their terms, there is no
strict constructionist justification for imposing a pre-
sumption that dictates reading a statute more narrowly
than its terms otherwise would suggest.  The politics
of removal jurisdiction, while murky, are also in flux
because of recent legislative moves to expand the avail-
ability of removal jurisdiction beyond what many judges
currently permit.  Judicial conservatives ought to rec-
ognize that availability already.

*Brian Brooks, an attorney in Washington, D.C.,
graduated from the University of Chicago Law School
in 1994.
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MISSISSIPPI SEES SIGNIFICANT IMPROVEMENTS IN CIVIL JUSTICE FAIRNESS AND

PREDICTABILITY

BY DAVID W. CLARK*

Dramatic changes in Mississippi over the last two
years will improve the state’s civil justice system.
These changes include the defeat of a notoriously pro-
plaintiff state Supreme Court justice; decisions and
rules changes from that court to eliminate or restrain
the more unfair practices used against defendants; the
election of a pro-tort reform Governor; and signifi-
cant statutory tort reform from two special sessions
of the legislature.

A.  CHANGES FROM THE COURT

In November 2002, the voters soundly de-
feated a Mississippi Supreme Court justice who had
been staunchly pro-plaintiff and anti-business, and a
controversial and influential presence on the court.  He
was defeated by a respected defense lawyer, Jess
Dickinson.

In January 2003, the Supreme Court adopted
MRCP Rule 35, authorizing independent medical ex-
aminations for the first time in state court practice.1

In May 2003, the Court amended MRE 702 (to make
it identical to FRE 702) and tightened the requirements
for expert witnesses and opinions, adopting the Daubert
tests and gate-keeper function for the trial judge, dis-
carding the more lenient Frye standard.2

In 2004, the state Supreme Court issued sev-
eral significant decisions.  In a series of decisions,3

the court has effectively eliminated the abusive prac-
tice, allowed in the state’s courts over the last several
years, of joining hundreds or even thousands of plain-
tiffs in a single case in a selected county if only one of
the plaintiffs lived there.  This “mass joinder” proce-
dure had stretched the requirements of Mississippi’s
joinder rule4  to allow joinder of even “similar” claims
or claims arising from the same “pattern of conduct.”5

This broad mass joinder of different claims was uti-
lized by plaintiffs’ counsel to reap large verdicts or
extort exorbitant settlements by packing high-verdict,
plaintiff-friendly counties with the claims of vast num-
bers of plaintiffs who had no connection to the county
or even the state.

The state Supreme Court also issued a signifi-
cant order in 2004, amending rules 20, 42, and 82 of
the Mississippi Rules of Civil Procedure.6   The court
amended the comments to Rule 20 and 42 to reflect
the atmosphere within the court against the practice

of “mass joinder.”  The court amended Rule 82 by
adding subpart (e), which recognized the doctrine of
forum non-conveniens in state practice, allowing trans-
fer of a case or claim to a more convenient county
within the state.  Along with the changes made to these
rules, the Supreme Court sponsored a symposium,
along with the Court of Appeals and Mississippi Col-
lege School of Law, to explore the possibility of adopt-
ing a class action rule.  Currently, Mississippi is one
of only two or three states that did not adopt Rule 23
(or other class action procedure) as part of their rules
of civil procedure.

The Mississippi Supreme Court’s 2004 rulings,
together with the reforms passed by the legislature in
the 2004 special session on tort reform, should end
this mass joinder practice.

The outrageous verdicts have slowed, if not
ceased; while there had been a spate of enormous ver-
dicts from 1995 through 2001, there were only two
verdicts over $10 million in 2002, and none in 2003 or
so far in 2004.

B.  CHANGES FROM THE LEGISLATURE

In an 83-day special session in late 2002, the
legislature adopted several significant measures:  1)
absolute limits (caps) on punitive damage awards,
based upon the net worth of the defendant; 2) a limit
on non-economic damages in medical malpractice
cases; and 3) the repeal of the 15 percent penalty im-
posed upon defendants who appealed unsuccessfully.

The 2004 special legislative session—House Bill
13 was signed into law June 16—enacted even more
significant reforms.7    Now, for all actions filed on or
after September 1, 2004:

1.Venue Reform

a.Each plaintiff must independently estab-
lish venue.
b.For medical providers, venue will be
proper only where the alleged act or omis-
sion occurred.
c. The trial judge can change venue for con-
venience of the parties and witnesses (fo-
rum non-conveniens).
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These reforms, following the Supreme Court’s
recent rulings noted above, are significant and address
a major problem in the state’s courts.  Plaintiffs often
seek to file lawsuits in places some plaintiffs’ lawyers
have called “magic jurisdictions”–the same places that
the American Tort Reform Association has called “ju-
dicial hellholes.”  Frequently, plaintiffs’ counsel have
joined parties in lawsuits purely to fix (and keep) ju-
risdiction in state court and venue in certain counties.
As noted, Mississippi’s joinder and venue rules had
allowed plaintiff’s counsel to join hundreds or thou-
sands of plaintiffs in the same case in such a “select”
county.

Mississippi House Bill  13 (“HB 13”), adopted by
the legislature on June 3, 2004, amends Mississippi
law to prevent such forum manipulation and mass
misjoinder.  For the first time, HB 13 requires that
venue must be proper for each plaintiff.  The legisla-
tion reinforces and extends the Supreme Court’s re-
cent venue and joinder rulings.

The general rule is that a civil suit may be filed in
the county where the defendant resides (in the case of
a corporation, the county of its principal place of busi-
ness) or in the county where a “substantial alleged act
or omission occurred or where a substantial event that
caused the injury occurred.”  If venue cannot be as-
serted against a nonresident defendant under the above
criteria, the plaintiff may file in the county where he
or she lives.

In medical negligence cases, venue is narrower;
it will be proper only in the county where the alleged
act or omission occurred, i.e., where the medical pro-
vider provided service.

If a claim would be more properly decided in
another state, the trial court must dismiss the claim or
action.  If the claim would be more properly decided
in another county within the state, the case must be
transferred to the appropriate county.  A case may not
be dismissed until all defendants agree to waive the
right to raise a statute of limitations defense in all other
states in which the claim would not have been time-
barred at the time the claim was filed in Mississippi.
This will allow plaintiffs a fair opportunity to refile
their cases in other states without fear that the stat-
utes of limitations may expire on their claims while
they are pending in Mississippi.

2. Non-Economic Damage Limitations

a. There is a $500,000 per plaintiff limit in

medical malpractice cases.
b. There is a $1 million per plaintiff limit
for all other cases.

Noneconomic damages cover nonmonetary
losses, such as pain and suffering, inconvenience,
physical impairment, disfigurement, mental anguish,
injury to reputation, loss of society and companion-
ship, loss of consortium, humiliation or embarrass-
ment.  In the lengthy special session in 2002, the leg-
islature enacted changes to Mississippi’s medical mal-
practice laws, including the establishment of a
$500,000 cap on noneconomic damages.

HB 13 maintains the current medical malpractice
cap at $500,000 per plaintiff, and extends a cap on
noneconomic damages to other civil defendants.  Un-
der HB 13, noneconomic damages are capped at $1
million for any civil defendant (other than a health care
liability defendant).  The cap applies to any civil claim
filed on or after September 1, 2004.

3. Innocent Seller Protection

a. Seller cannot be held liable unless it had
control over design, testing, p a c k -
aging or labeling of product, or had actual
or constructive knowledge of the defect.
b. The provision (from 2002) that allowed
a seller to be retained as a defendant even
though “innocent,” has been eliminated.

Mississippi law, as applied by the courts, cur-
rently allows plaintiffs to join and keep local product
sellers (e.g., wholesalers, distributors, and retailers)
in tort actions for the purpose of trying to defeat fed-
eral diversity-of-citizenship jurisdiction over claims
that otherwise could be heard in federal court, or set-
ting state court venue in a particular county.  Missis-
sippi has permitted innocent sellers to be indemnified
by product manufacturers that are determined to be at
fault.  However, that approach created removal ob-
stacles for primary target defendants seeking to have
their cases heard in federal courts.  Plaintiff lawyers
could continue to name innocent sellers as pseudo-
parties just to get Mississippi jurisdiction and venue in
a “magic jurisdiction.”

HB 13 insulates innocent sellers who are not ac-
tively negligent, but instead are mere conduits of a
product.  Under the bill, the seller of a product (other
than a manufacturer) will not be liable unless the seller
exercised substantial control over the harm-causing
aspect of the product, the harm was caused by a
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seller’s alteration or modification of the product, the

seller had actual knowledge of the defective condition

at the time the product was sold, or the seller made an

express warranty about the aspect of the product that

caused the plaintiff’s harm.

4. Punitive Damage Caps

a. The 2002 session enacted absolute caps

on punitive awards, for cases filed after De-

cember 31, 2002.

b. The 2004 statute decreased the absolute

limits on caps for all but the largest

net worth defendants.  The caps now range

from a low of 2% of net worth for a defen-

dant with a net worth of $50 million or less,

to a top limit of $20 million for a defendant

with net worth of $1 billion or more.

The U.S. Supreme Court has expressed concern

that punitive damages are “skyrocketing” and have “run

wild.”  Mississippi has been the site of a number of

multimillion-dollar punitive damages awards, most

coming since 1995.  Many times, the cases have not

received appellate review, either because the defen-

dant could not afford to post the 125% supersedeas

bond or the plaintiffs offered an enticing settlement

(still exorbitant, and acceptable only in light of the

outrageous verdict) that the defendant could not af-

ford to pass up.  In the cases in the last several years

that have been appealed, the Mississippi Supreme Court

has been applying the U.S. Supreme Court decisions

that seek to place some reasonable limit on such awards.

As part of the special session in 2002, the legis-

lature imposed “sliding caps” on punitive damages

based on the net worth of the defendant.  HB 13 low-

ers some of those caps.  Now, punitive damages awards

in Mississippi cannot exceed (in a single case):

· $20 million for a defendant with a net

worth of $1 billion;

· $15 million for a defendant with a net

worth between $750 million and $1 billion;

· $5 million for a defendant with a net

worth of more than $500 million but not

more than $750 million (new cap under HB

13 – reduced old cap by ½);

· $3.75 million for defendants between

$100 million and $500 million (new cap

under HB 13 – reduced old cap by ½);

· $2.5 million for defendants worth $50

million but not more than $100 million (new

cap under HB 13 – reduced old cap by ½);

or

· Two percent of the defendant’s net worth

for a defendant with a net worth of $50

million or less (new cap under HB 13 – re-

duced old cap by ½).

5. Premises Liability

Under HB 13, civil liability is abolished for pre-

mises owners for death or injury to independent con-

tractors or their employees if the contractor knew or

reasonably should have known of the danger that

caused the harm.

6. Joint Liability Eliminated

a. Each defendant is responsible only for

the damages it caused (allocated to it by

jury).

b. Liability will be “several” only (unless

defendants consciously and deliberately pur-

sued a common plan or design to commit

tortuous act).

c . There is no reallocation of fault assigned

to an immune tort-feasor (one whose liabil-

ity is limited by law).

Joint liability provides that if one defendant can-

not satisfy its portion of a judgment, the remaining

at-fault defendants may be required to pay the uncol-

lectible share.  In the 2002 special session, the legisla-

ture abolished joint liability for noneconomic damages.

For economic damages, joint liability was abolished

for any defendant found to be less than thirty percent

at fault.  Joint liability continued to apply to any de-

fendant found to be thirty percent or more at fault,

but only to the extent necessary for the claimant to

recover fifty percent of his or her recoverable dam-

ages.

HB 13 abolishes joint and several liability for all

defendants.  Defendants are not responsible for any

fault that the finder of fact allocated to an immune

tortfeasor or a tortfeasor whose liability is limited by

law.

7. Jury Service Revisions

HB 13 incorporated many provisions of the Jury

Patriotism Act.  The measure seeks to make jury ser-

vice more “user friendly” and less of a financial bur-

den by more clearly defining hardship exemptions and

by establishing a fund to supplement or replace lost

wages for jurors in civil cases who serve for more

than ten days. The legislation seeks to encourage wider
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jury participation by limiting exemptions from jury
service. Jurors who fail to appear and obtain a post-
ponement of jury service may be held in civil con-
tempt of court and fined up to $500 or three days
imprisonment, or both.  In the alternative, the court
may require the prospective juror to perform commu-
nity service for a period no less than if the person
would have completed jury service, and provide proof
of completion of this community service to the court.

* David W. Clark is a partner in the Jackson office of
Bradley Arant Rose & White LLP.  He specializes in
commercial litigation.  He has been recognized by the
American Tort Reform Association as a “Legal Re-
form Champion” for his efforts to reform Mississippi’s
tort law and  practice.

Footnotes

1 The court had omitted Rule 35 when it adopted the text of almost
all of the other Federal Rules of Civil Procedure in 1982.

2 Miss. Transportation Com. v. McLemore, 863 So.2d 31
(Miss.2003).

3 Janssen Pharmaceutica, Inc. v. Armond., MS Sup. Ct., No. 2003-
IA-OO398-SCT, February 19, 2004 ; Janssen Pharmaceutica, Inc. v.
Grant., No. 2003-IA-00174-SCT, May 13, 2004 ; Janssen
Pharmaceutica, Inc. v. Bailey, No. 2002-CA-00736-SCT, May 13,
2004; Harold’s Auto Parts, Inc., et al. v. Flower Mangialardi, et al.,
No. 2004-IA-01308-SCT, August 26, 2004.  (While Armond had
suggested there might be an exception from the requirements of
Rule 20 for  “mature torts” such as asbestos claims, the court in
Harold’s Auto Parts made it clear there is no exception or
exemption from the joinder requirements.)

4 Mississippi’s rule for joinder of parties, MRCP Rule 20, has the
same language as FRCP Rule 20, allowing joinder of parties with
claims “arising out of the same transaction or occurrence” and
having “at least one common question of law or fact.”

5 American Bankers Ins. Co. v. Alexander, 818 So.2d 1073 (Miss.
2001).

6 MS. Order 04-01, Order Amending Rule 20, 42, 82, and the
Comments of the Rules of Civil Procedure, (Miss. 2004).

7 The Governor in 2002 was Ronnie Musgrove.  Musgrove was
defeated in November 2003 by Haley Barbour, who had made tort
reform a high-profile campaign issue.  Governor Barbour strongly
supported such reforms in the regular legislative session, and when
nothing passed, he promptly called a special session to deal with the
issue.
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PROFESSIONAL RESPONSIBILITY

DUE PROCESS AND THE ROLE OF LEGAL COUNSEL IN THE WAR ON TERROR

PARTIAL TRANSCRIPT OF A PANEL FROM AN APRIL 15, 2004 CONFERENCE,
“WAGING THE WAR ON TERROR IN THE SUPREME COURT”

RONALD ROTUNDA, PROFESSOR,
GEORGE MASON UNIVERSITY

KATHLEEN CLARK, PROFESSOR,
WASHINGTON UNIVERSITY IN ST. LOUIS SCHOOL OF LAW

Prof. Rotunda:   Just a few words — just a little
explanation here — I’m not representing the govern-
ment.  I don’t agree with everything the government
is doing.  I’ll just give my own views for what they’re
worth.

I start off with something this panel reminded
me of when I was asked to speak here.  Many years
ago I was having tea in the Russian Tea Room at Hotel
Leningrad when the city was called Leningrad.  I was
chatting with an East German.  We talked about vari-
ous things, and then I asked him, “What was the best
time of your life?”

He said, “Oh, that’s easy, when I was an Ameri-
can POW in World War II.”  He said, “They fed me.
They clothed me.  They kept me warm.  They de-
tained me in Utah.  They taught me English.  They
gave me a certificate of English when I left at the end
of the war.”  They gave him many things, but not a
lawyer.

We captured hundreds of thousands of German
and Japanese prisoners.  None of them had lawyers
until a few of them were prosecuted for war crimes.
Only the war crimes defendants received counsel.  We
have now the POWs — really the “detainees” — in
Cuba.  I guess I’ll call them POWs for short.  They
are not POWs under the definition of the Geneva Con-
vention, but I will call them POWs so we do not have
to argue about the point. After all, the POWs in World
War II – and they really were POWs – had no right to
counsel and no right to habeas.

The detainees are  different than regular soldiers.
Regular soldiers wear uniforms, carry guns openly,
and do not pretend to surrender and then kill you.
These Guantanamo detainees are really “unlawful com-
batants.”  They lose certain rights.  We still can’t tor-
ture them, for example, but they do lose rights. For
example, real POWs have a right to be housed together

and to cook their meals together. Can you imagine giv-
ing these people butcher knives and letting them con-
gregate as a group?

These detainees might be compared to spies.
Spies don’t wear uniforms.  They conceal their weap-
ons.  We might think of them as heroes if they’re our
spies.  If we catch them on the other side, we have,
under the laws of war, the right to execute them,
whereas you cannot execute a POW who surrenders.

We invited Steve Gillers, a professor of NYU to
come here, but he wasn’t able to come, but I want to
refer to an op-ed he wrote in the New York Times in
December of 2001.  He said, talking about these mili-
tary tribunals, he said that the debate over President
Bush’s orders establishing these tribunals has missed
an important fact.  Defense lawyers will be unable to
practice in these courts.  Why?  Because you must be
a member of at least one state bar.  Every state bar has
ethics rules requiring competent representation for
criminal defendants.  Their lawyers, and I quote from
Professor Giller’s article, “may not lend their prestige
and skills to a sham process that mocks the constitu-
tional role in ensuring fair trials for their clients.”  Per-
haps, Kathleen Clark can tell us whether she thinks
that Steve Gillers was acting as a wee bit of hyper-
bole.

Let us turn to a quote from the Arab news of
March 2, 2004 in response to the bombing in Spain,
that said, “The U.S., on the other hand, initially rushed
to blame the attack on Al Qaeda.”  By the way, this
was March 12, before we found out that, in fact, they
were involved.  This article then said, “That has been
their reaction to every attack everywhere in the world,
a catch-all device for anything from this invasion of
Iraq to this increasing undermining of civil liberties
at home.”

I think this is a hoot that the Saudi Arabian offi-
cial newspaper is concerned about civil rights in the
United States.  God love them.  It would be a little bit
like Nazi Germany saying the Americans don’t treat
their Jewish Americans right.
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I ran across another interesting article, from the
Sunday Telegraph in London.  I tried to find refer-
ences to it in the United States.  There was a brief
reference in Fox News.  I couldn’t find it any place
else.  Headline:  “‘I had a good time in Guantanamo,’
says inmate, released Afghan prisoner, ‘good food, wa-
ter, enjoyable life.  They taught me to speak English.
They treated us well.  We had enough food.  I didn’t
mind being detained.  They took all my old clothes,
and they gave me new clothes.”  In fact, they gave
him a little party when he left, a send off, and urged
him to continue his studies.

He said he was improperly detained in
Guantanamo because he was just a farmer.  The U.S.
government says that he was captured while studying
in an extremist mosque, captured while preparing to
obtain weapons.  The Department of Defense thought
he was dangerous.  The DOD processed him and con-
cluded, after the year-and-a-half that he was there,
that he no longer was a threat.

Was this shocking?  Talk to the people impris-
oned in World War II.  Better yet, talk to the people
imprisoned at the start of the Hundred Years War, be-
cause when did they get off?  We’re told that this is
different than other wars.  It’s not declared.  I guess
this war is like the Korean War or the Vietnam War,
both of which were not declared and had POWs.  In
fact, the U.S. Civil War was never declared, and it
was the bloodiest war in our history.

We are told we don’t know when the war on
terrorism will end.  On December 8, 1945, did we
know when World War II would end?  Did we even
know who the victors would be?  We certainly didn’t
know on December 8th.  In fact, a year later it looked
like we were going to be losing.

The United States still hasn’t declared war, in an
official sense, on Al Qaeda, but they declared war on
us in 1996.  Bin Laden issued what he said was a
declaration of holy war against the United States.  You
can find it on the Bin Laden web posting.  He used the
phrase “declare war” and said the war would continue
until all military forces withdraw from Saudi Arabia,
stop the support of Israel, so on, and so forth.  I sup-
pose the war will continue until Bin Laden can drape
the Statue of Liberty in a burqa.

The Government created these military tribunals
to prosecute war crimes, and frankly, they do not have
the same protections as the Article III courts.  In fact,

there are not even Article III judges who preside over
them.  The rules on hearsay are relaxed.  The defen-
dants do have protection of double jeopardy. They do
have counsel, the right to call witnesses, etc.

We have to realize that the rules provided for the
military tribunals for the people captured in the the-
ater of war are much trickier than the rules that most
of the rest of the world uses in their civil tribunals.
For example, we don’t have appeals by prosecutors,
but all of Europe allows prosecutors to appeal a ver-
dict of not guilty.  Most of the rest of the world thinks
our rules on hearsay, on double jeopardy, on the Fifth
Amendment, on the presumption of innocence, are
nuts, but we still keep those rules for these war crimes
tribunals.

Other countries don’t offer these protections at
all.  In fact, if the people we’ve captured that come
from Qatar, Oman, Kuwait — are sent back to trial in
their own country, they will find fewer protections
than they will get in the United States military courts.
These are roughly the same rules we had at the end of
World War II.  People with no sense of history have
some kind of feeling these tribunals are somewhat
unusual.  They are not.

We have to realize that at the end of World War
II, we had about 200 cases tried in Nuremberg before
international war crimes tribunals.  In addition, we
had about 1,600 cases of German war crimes and Japa-
nese war crimes tried by the American military tribu-
nals without any international input.  The French and
the British tribunals tried an equal number — about
1,600 each — of war crimes under procedures that
are about the same as we have today.

We do live in perilous times.  We should be con-
cerned about our civil liberties.  Yet,we all know that
we can talk about this quite openly.  Anyone can criti-
cize the war effort.  People can file law suits on be-
half of the detainees. Yet, there are those who have
argued that one reason that the prisoners cannot get
fair trials is that they are represented by military law-
yers.

At the oral argument in the detainee cases to be
heard by the U.S. Supreme Court, former Judge Gib-
bons, representing some of the detainees, will be fac-
ing off against Solicitor General Ted Olson.  Olson
argues that the American courts don’t have the au-
thority to second guess the status of foreign citizens
who have been captured in the theater of war.
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Gibbons called this position “frightening.” Yet,
throughout history, civil courts have not second
guessed the status of foreign citizens captured in the
theater of war. He’s old enough to remember World
War II.  I’m old enough to read about it and old enough
to remember the Korean War or the Vietnam War, all
the wars we’ve had since then, declared and unde-
clared.  In fact, no major country has declared war in
an official way since World War II, but we know
we’ve had all kinds of wars.  The first Gulf War wasn’t
declared.

In all of our past conflicts, we’ve had military
tribunals with defendants defended by military coun-
sel.  I think they’ll do a very competent job for the
people they’re charged with defending.  I think Com-
mander Swift’s vigorous defense counsel will show
that.  Yet we constantly hear the argument that the
process is completely unfair and unconstitutional. Or,
in the words of former Judge Gibbons, “frightening.”

Two years ago, I wrote an article and examined
the principle of monitoring detainees.  Two major points
about monitoring:  first of all, there is actually case
law.  For example, Noriega was monitored.  The court
said that that’s okay.  The detainees are told they’re
going to be monitored.  There is a Chinese wall or
screen between the people doing the monitoring and
the prosecution team.  Noreiga was monitored, he was
tried and convicted, and the conviction was upheld.
There is nothing new under the sun, and monitoring
of particularly dangerous prisoners is not new.

I have a different suggestion for what the Gov-
ernment could do if it found that it could relax the
standards of monitoring.  The Government might de-
cide to forgo monitoring if the detainee hired an attor-
ney who has security clearance and can be completely
trusted.  Most people don’t realize this, but when
Moussaoui was first indicted, one of the lawyers
charged with representing him, picked by his mother,
was the French attorney who was defending, and en-
gaged to, Carlos the Jackal.  They met in prison.  I
would have thought prison is not a good place to pick
up women, but he was assigned this French woman
and she picked him as her husband-to-be.  If you’re
going to have the attorney for Carlos the Jackal repre-
senting you, I can’t be shocked about the Govern-
ment position that you should be monitored.  The Gov-
ernment cannot trust Carlos the Jackel’s “significant
other.”

Alternatively, a court might hire masters of the
court to engage monitoring, rather than using employ-

ees of the Department of Justice or Department of
Defense.  These monitors might be retired FBI agents
who know the language and know the code words,
because the detainees are going to be talking in code.
Or, the detainees might retain attorneys that have se-
curity clearance and who we know will be loyal to the
United States.

There already is a fair amount of law in the lower
courts and suggestions in the U.S. Supreme Court that
support the constitutionality of monitoring.  Maybe
the opponents of monitoring are correct and the U.S.
Supreme Court will some day hold that it is unconsti-
tutional, but the case law now says it isn’t.  The propo-
sition that we should monitor in necessary cases is
reasonable.  It is not a frivolous or shocking position,
although the opponents are constantly crying wolf.
The possibity of monitoring is not a taking away of
our civil liberties.  If we can’t engage in monitoring, if
the Court decides to change the law, the court will
invalidate monitoring and the Government will obey
the ruling.  Such a situation will not prove that the
Government is violating civil rights; it will merely show
that the system works.

One other point on the question of detainees se-
curing witnesses on their behalf.  I think it was a mis-
take to try Moussaoui, the alleged 20th highjacker of 9-
11-2001, in a civil court.  In fact, I said this at the
time.  I normally don’t try to give predictions, be-
cause of it provides evidence of my fallibility, but I
did predict at the time that we try him in the military
courts, because this is a military matter.

We should not be trying to manipulate or change
the civil rules to prosecute these people.  If you re-
member when the Afghan war first started, there was
video tape of American soldiers in the dead of night
going into Afghanistan to do what?  To steal docu-
ments.  Not to kill women and children, not to capture
members of the Taliban, but to steal documents.  We’re
not quite like our enemy.

These documents provided useful information
about our enemy.  Would these documents be admit-
ted in a civil case in the United States?  I doubt it.  It
would be difficult to prove the documents’ authentic-
ity and the chain of command. The fact that we ob-
tained these document without a search warrant would
affect their admissibility.  And, of course, the military
does not give Miranda warnings before it captures an
enemy combatant.



134 E n g a g e Volume 5, Issue 2

Consequently, these types of cases should be tried
as military cases, and leave the civil courts in the busi-
ness of trying cases that are not related to the laws of
war.

We certainly should be careful to protect our civil
liberties.  We have to have a proper perspective.  There
are those who object to fingerprinting aliens who en-
ter our country.  They wonder if the restrictions are
necessary in this particular context.  But, most Ameri-
cans don’t know that the lack of a fingerprint require-
ment—something that our foreign friends, as well as
libertarians in this country are upset about enacting—
was what enabled Khalid Sheikh Mohammad, who was
a tactical mastermind of 9/11, to use an assumed name
to get a visa to enter the United States in July, 2001.
He was under U.S. indictment for other terrorist at-
tacks, but we didn’t have a fingerprint, so he just
walked into our country.  Now we require fingerprints.
A Brazilian judge is all ticked off about that.  He wants
to have fingerprinting of American visitors to his coun-
try.  God love him.  I don’t mind being fingerprinted.
Thank you very much.

Prof. Clark:   The title of our panel is “Due Process
and the Role of Legal Counsel in the War on Terror.”
First, I’m going to talk about due process and what
due process means in the context of sensitive or clas-
sified information, looking specifically at the appli-
cation of that concept to the Moussaoui case.   Sec-
ond, I’ll address the question of how the ethics rules
apply to the military tribunals.

First of all, on the question of due process and
sensitive or classified information: Forty years ago,
the Supreme Court clarified, declared that due pro-
cess requires that in any criminal proceeding, a defen-
dant must have access to the exculpatory information
that’s in the possession of the government.  It would
be fundamentally unfair for the government to pros-
ecute someone while withholding information that
could help that defendant prove that he was innocent
or show that he was less culpable in a way that would
be relevant for punishment.

Fundamental fairness requires that the govern-
ment turn over to the defendent exculpatory informa-
tion.  Sometimes that exculpatory information is clas-
sified.  In other words, the Executive Branch has de-
cided that the information is sensitive, perhaps be-
cause it reveals clandestine operations.

Arguably, separation of powers prevents federal
judges from ordering the Executive Branch to declas-

sify information.  Many people accept that only the
Executive Branch gets to decide what information it
has to protect for national security, and therefore what
information it will withhold from the public.  In gen-
eral, judges do not assert that they have such power to
order the Executive Branch to release classified infor-
mation.

Nonetheless, due process still requires that if the
Executive Branch has exculpatory information that it
refuses to declassify and release, the government can-
not proceed with the prosecution.  If the Executive
Branch believes it cannot declassify exculpatory evi-
dence, then a court must dismiss the charges.  That is
what happens in cases where the due process guaran-
tee of fairness conflicts with the Executive Branch’s
need to keep classified information confidential.

The Classified Information Procedures Act,
which was passed by Congress 25 some years ago,
simply provides an orderly way of dealing with this
issue.  In that statute, Congress did not change the
due process standard.  In fact, Congress does not have
the power to change what the due process clause re-
quires.

How does this apply to Moussaoui?  It’s relevant
to Moussaoui in an unusual way.  In the Moussaoui
case, the relevant classified information is not in the
form of a document.  Instead, the information is in
the form of individuals who are in the custody of the
United States.  These are individuals who have been
interrogated by United States intelligence officers.
They have told those intelligence officers that
Moussaoui, the alleged 20th hijacker, had nothing to
do with September 11th.

The Ashcroft Justice Department has charged
Moussaoui with being involved with September 11th.
Moussaoui admits to being a member of Al Qaeda,
but says that he was not involved in planning for Sep-
tember 11th, and did not even know about it.  Three
witnesses in U.S. custody have confirmed to their in-
terrogators Moussaooui’s version of these facts.

Whether Moussaoui was involved in September
11th or not makes an enormous difference.  It will
determine whether he will get life imprisonment for
involvement in Al Qaeda, or death for involvement in
the deaths that occurred on September 11th.  The Dis-
trict Court judge looked at this situation and told the
government, “If you do not make these witnesses avail-
able for Moussaoui, I will have to take some kind of
action to defend his due process rights.”  The govern-
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ment chose not to make the witnesses available.

The action the judge chose to take was not to
dismiss all charges, but instead to dismiss that portion
of the indictment related to September 11th.  The gov-
ernment can proceed with charges that Moussaoui is
part of Al Qaeda.  But if the government refuses to
make available those witnesses who could help him
disprove the September 11th charges, then the govern-
ment cannot charge him with September 11th.  With-
out the September 11th-related charges, Moussaoui
would no longer be death eligible.

The government appealed the District Court’s
decision to the Fourth Circuit.  The case was argued
in the beginning of December.  And for five months
now, the Fourth Circuit has not yet ruled.

The government has made a couple of different
arguments here in the Moussaoui case.  One argument
was that anything these witnesses say would be classi-
fied.  The judge’s response was essentially that mere
classification is not a good enough reason to deprive
someone of his due process rights.  The judge’s con-
clusion is consistent with the Classified Information
Procedures Act.

The second government argument is that the Dis-
trict Court does not have the power to compel the pro-
duction of these witnesses because they are enemy
aliens who are outside the United States.  The District
Court’s response was essentially that it did not matter
where these witnesses are located.  She has power over
the trial in her courtroom, and has an obligation to
make sure that this defendant gets a fair trial in that
courtroom.  She has power over Executive Branch of-
ficials, and can tell them that if they’re going to try
Moussaoui for September 11th, they have to make the
exculpatory information that they have in their
possessiom available to him.  That’s the situation with
Moussaoui.

Now, how is this relevant to Guantanamo?  In
Guantanamo, it appears that the prosecutors themselves
will not even know the exculpatory information that
is in the hands of other government officials, such as
intelligence officers.  It also appears that defendants
will not be able to get access to exculpatory witnesses
or other exculpatory information.

In fact, there are a number of provisions in the
Military Commission orders and instructions that sug-
gest that defendants are not even going to get access
to any classified information at all.  The government

plans to try these defendants using information that
the defendants will not be allowed to see.

Despite those rules, President Bush claims that
these defendants will be given a full and fair trial.
But one cannot get a fair trial if the government is
withholding exculpatory information.  It does not mat-
ter whether it is the prosecution that is withholding it,
or the police force that is withholding it, or an intelli-
gence agency that is withholding it.  If the informa-
tion is exculpatory, and if it is in the hands of the
government, the government needs to turn it over to
the defendant for the defendant to get a fair trial.

One last comment:  The Defense Department
seems to be asserting that the lawyers involved with
these commissions are not bound by their state ethics
rules requirement.  There is a provision in Military
Commission instruction Number 1, Section 4 assert-
ing that the instructions themselves define the extent
of these lawyers’ professional responsibility.  Com-
pliance with the instructions is compliance with their
professional responsibility.

Yet compliance with the military instructions may
conflict with state ethics rules.  Several years ago,
when Congress passed the McDade Amendment, it in-
dicated that federal government lawyers are bound by
state ethics rules.  If state ethics rules require either
prosecutors or defense lawyers to take action that is
prohibited by the Military Commission instructions,
the Military Commission instructions claim that they
trump the ethics rules.  But Congress indicated other-
wise in the McDade Amendment.

Prof. Rotunda:  So you agree with Steve?

Prof. Clark:  What I am saying is that it is not yet an
issue.  There may well be a conflict between what the
ethics rules require and what the Defense Department
requires.  The Defense Department has asserted a kind
of supremacy on this issue, but Congress has indicated
that the state ethics rules have supremacy.  So we will
have to see what happens.

Thank you.
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RELIGIOUS LIBERTIES

I, PLAINTIFF: A CHAT WITH JOSHUA DAVEY

CONDUCTED BY SUSANNA DOKUPIL ON MAY 21, 2004

The State of Washington’s Promise Scholarship

program thrust Joshua Davey into the legal spotlight

as a college freshman.  Washington grants Promise

Scholarships to students who meet certain achievement

and income criteria and attend an accredited in-state

institution, but it denies otherwise-qualified students

this award if they declare a major in theology.  Davey

received the Promise Scholarship, but upon his ma-

triculation to Northwest College, he discovered that

he had to give up his award because he intended to

double major in Business Management and Pastoral

Ministries (a major in theology).  Davey sued state

officials to recover his scholarship on the basis that

the State’s program violated his constitutional rights

under the Free Exercise Clause, Establishment Clause,

Free Speech Clause, and Equal Protection Clause.  He

claimed that the program discriminated against him

on the basis of the religious perspective of his major.

Unfortunately for Davey, the Supreme Court ruled

against him last winter in Locke v. Davey, No. 02-

1315 (February 24, 2004).  Susanna Dokupil caught

up with Joshua Davey in a telephone interview shortly

after he completed his final exams as a first-year stu-

dent at Harvard Law School.

SD:  How did your finals go?

DAVEY:  Pretty well, I think.  I felt good about them.

It’s a little hard to tell how the grades will come back,

but I’m glad to have those done with.

SD:  Absolutely.  Are you going to take the law review

competition?

DAVEY:  I won’t be doing the law review competi-

tion, actually.  I’m involved with another journal that I

want to pursue.

SD:  What journal?

DAVEY:  The Journal of Law & Public Policy.  I hope

to be actively involved with that.  And being married,

I didn’t want the commitment of the law review.

SD:  Did you meet your wife at Northwest College?

DAVEY:  We actually met in junior high school, and

we got married after the first year of college.

SD:  That’s great.  Did she go to the same college as

you?

DAVEY:  Yes, she did.

SD:  What other activities have you been involved in

at law school?

DAVEY:  Well, I’m pretty involved with the Federalist

Society and the Journal of Law and Public Policy —

the Society for Law, Life and Religion, as well.  I’ve

been busy doing a lot of things in my case in response

to media interviews, writing articles, and things of that

sort.

SD:  I imagine you would be the perfect person to

write a case note.

DAVEY:  Actually, I’m hoping to do that this summer,

so it may be published in the JLPP next year.

SD:  Excellent.  What kind of law do you think you

want to practice?

DAVEY:  I think I’m interested in litigation, and it’ll

probably be a firm at first, and then perhaps religious

liberties work down the road.

SD:  Where are you working this summer?

DAVEY:  I’ll be working at the Becket Fund for Reli-

gious Liberty in Washington, DC.  What I’m doing is

part of a program through the Alliance Defense Fund,

which always does religious litigation.  It’s called the

Blackstone Fellowship, and we go to ADF headquar-

ters for a couple weeks for training, and then I’ll be at

the Becket Fund for six weeks, and then a debrief at

the ADF headquarters again.  It’s a great program.

Five students from Harvard are doing that this sum-

mer.

SD:  Do you want to do appellate work or trial work?

DAVEY:  I think appellate work would be the most

interesting down the road, but we’ll see where my

career takes me.  So, there are a lot of doors open at

this point.



E n g a g e  Volume 5, Issue 2 137

SD:  Are most of the students at Northwest College
evangelical Christians?

DAVEY:  Yes.

SD:  What struck you most about the difference be-
tween the environment at Northwest versus Harvard?

DAVEY:  Well, because Northwest is an evangelical
Christian school, Christianity was pervasive through-
out the school.  It influenced the way the teachers
taught, what you talked about in the classroom, going
to chapel.  The whole atmosphere was one of thinking
about how to apply one’s faith to one’s life in what-
ever capacity that might be.

At Harvard, I don’t think there’s a lot of thought given
to that.  Those people who do have religious faith are
left on their own, I think, in terms of how to figure
out what that means, if anything, for the way they live
their life and the way they pursue their career.

SD:  Which environment do you think has strength-
ened your faith more?

DAVEY:  Well, I think they both strengthened my faith
in different ways because Northwest laid a foundation
in a sense, and Harvard has allowed and continues to
allow me to rework those aspects of the foundation,
to question things that I maybe should be thinking
about, to reason through and think through why I be-
lieve what I believe.  In that sense, it really strength-
ens my faith, having to deal with a lot more diversity
and a lot more hostility toward religious faith than I
dealt with at Northwest.

SD:  Had you thought much about your political orien-
tation before law school?

DAVEY:  Well, I had always sort of leaned conserva-
tive, and generally Republican before law school, and—
well, before college; it had been based mostly upon
moral concerns, and those are still huge concerns for
me—but I think my political perspective has been
broadened through the study of law, and to think about
the way we do law and what law should mean and
serious jurisprudence and those kinds of things.  And
those also have led me in a conservative direction.
But those were kind of reinforcements I got from an-
other angle.

SD:  Tell me about the Four-Square denomination.  I
know that it’s similar to Assemblies of God, but what
are the basic tenets of that faith?

DAVEY:  Basically, the Four-Square denomination arose
out of the Pentecostal movement of the early 20th Cen-
tury.  It’s very similar to Assemblies of God.  It’s a
pretty typical evangelical Christian denomination, or a
pretty typical Pentecostal denomination.  They believe
all the traditional tenets of Christianity, and it places
an emphasis on the work of the Holy Spirit in church
today, including the manifestations of that, which is
healing or speaking in tongues or some of these other
kinds of physical signs of the work of the Holy Spirit.
That’s what has historically categorized the Pentecostal
movement.

SD:  And Northwest is an Assemblies of God college?

DAVEY:  That’s correct.

SD:  Now that you’re in Boston, have you joined a
church there?

DAVEY:  Yes.  We go to Park Street Church here in
Boston.

SD:  Since you started college intending to be a minis-
ter, how does that mesh with your study of law now?

DAVEY:  Well, I think in a couple of ways.  Many of
the techniques, interestingly, of biblical interpretation
I think are applicable to legal interpretation: focus on
the intent of the author, what the message that’s try-
ing to be communicated is, some of those skills apply
very much in law, as well as they do in biblical stud-
ies.

I also think that the reasons that I had wanted to pur-
sue a career in ministry—that is, to live my faith out
through my career, to help people, and to make a posi-
tive contribution to society through what I did with
my life—are also applicable to a career in the law.

SD:  Do you view being a lawyer as a religious call-
ing?

DAVEY:  I think I do.  I think as a Christian, my faith
does and has to influence everything that I do, and so
it’s really impossible for me to separate out completely
a sort of secular life in the law from who I am as a
Christian.  I do think of it as a religious calling in that
sense.

SD:  Do you think you might go to seminary in the
future?

DAVEY:  I may.  I did a degree in religion and philoso-
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phy undergrad; my wife is in seminary now.  So, who
knows what will be in store for me down the road.
There are no definite plans to do that at this point,
though.

SD:  How did you choose Jay Sekulow to represent
you?

DAVEY:  Well, I was familiar with his work, heard his
program on the radio—he does a daily radio show
where he discusses religious liberties issues and some
cases that he’s working on—and really his organiza-
tion was the only one that I knew of at the time that
did this sort of thing, and they were the first people I
contacted, and they agreed to take the case so I didn’t
need to look further.  But he was definitely a good
decision and did a good job representing me.

SD:  The Supreme Court focused on how you could
have prepared for the ministry and studied business
administration at two separate colleges and keep your
Promise Scholarship.  Now, how realistic was that?

DAVEY:  It’s not very realistic.  It’s an extremely incon-
venient arrangement.  Because I did not investigate it, I
don’t know if it would have been possible for me to ar-
range that.  I’m sure it would have been very inconve-
nient, and as Justice Scalia pointed out in dissent, it really
is depriving me of the primary benefit of the Promise
Scholarship; that is, pursuing the degree I wanted at the
college I wanted to study at.  So, I think while the major-
ity focused on the fact that it’s theoretically possible, it
really misses the point of what the scholarship is about,
and what the discrimination in this case is about.

SD:  How close was the nearest college to Northwest?

DAVEY:  Let me think.  The nearest large school was the
University of Washington, which is across Lake Wash-
ington from Northwest, and maybe a 20- to 40-minute
drive depending on traffic.

SD:  Did you attend the oral argument in your case?

DAVEY:  I did.  I was at the oral argument in December.

SD:  What did you think?

DAVEY:  It was awe-inspiring to be there at the Court
and see the Justices.  It’s the first time I’d been to an
argument.  I’d been to the Supreme Court before, but
never to see an argument.

And then, it was also surreal because it was my

case that they were talking about.  I was sitting there
in the gallery, and they’re discussing me and my schol-
arship and everything.  It was a fun experience.  I
enjoyed it, and it was good to be there and see an
argument and to be a participant in the process.  It
was a lot of fun.

SD:  Did you speculate about the vote on the case before
it came out?

DAVEY:  Well, I did.  We were pretty confident, actually,
leaving oral argument, based on Zelman and some other
cases that various Justices had been a part of.  We
thought—we were fairly confident that we had four votes,
of course, looking to O’Connor as sort of the swing vote,
so we were a little disappointed when it came back 7-2.
But I guess that’s the way it goes sometimes.

SD:  I don’t think you were the only one who was sur-
prised.

DAVEY:  I think that is true.  A lot of the media people I
spoke with and other lawyers who do this kind of work
were surprised by the outcome.

SD:  Well, since you didn’t keep the scholarship, what
did you have to do to make up for the money you lost?

DAVEY:  Making up for the money came in a couple of
ways, you know, some additional student loans, a little
more working outside of school than I had maybe thought
I would do originally.  Those two are the main ways I
made up for it.

SD:  And how did that impact your undergraduate expe-
rience?

DAVEY:  It did force me to spend a little more time work-
ing, so that’s a little less time studying and a little less
time doing school activities and associating with people
there at school, and a little more debt to pay back later
on.  So, it’s definitely a negative thing.  Of course, it
didn’t cause me to drop out of school or anything like
that, so the impact was relatively minor but it was cer-
tainly significant to the tune of nearly $3,000.

SD:  Did you know anybody else who received a Prom-
ise Scholarship who had to work during the school year
like you did?

DAVEY:  There was at least one other student that I know
who was promised as scholarship-eligible, and who did
have an outside job.  I’m not sure what happened with
his situation, whether or not he ended up changing his
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major and continued to receive the scholarship or not.  I
also was told by the director of financial aid at Northwest
that there, I think, were five students my year who were
in my situation, having to make a decision either to change
their major or to lose their scholarship.  And I think most
of them elected to change their major, but I’m not certain
about that.   I think there were three who I’m pretty sure
did change their major.  The other guy, I’m not certain
about.  And then there was me, who did not.

SD:  The Court’s opinion suggested that they thought
that the burden on you was de minimis.  Maybe they
don’t think $3,000 was a lot of money.  Do you think that
was a good way of approaching the —

DAVEY:  I don’t think that is.  The $3,000 is pretty sig-
nificant to any college student, and I’m not really sure
how they can say that with a straight face because I
think that is a pretty significant burden on the free exer-
cise of religion.

SD:  So, would you say that the Court is a bunch of
wealthy elites out of touch with Middle America?

DAVEY:  Well, out of touch is a good way of putting it.
They may be wealthy elites.  I’m not certain about that.

But I think insofar as the majority of America is
religious, and the reactions of people that I’ve talked
to just sort of on a popular level, were uniformly that
the state’s policy was quite unfair.  I think as far as
those things are true, then, yes, the Court’s out of
touch.

SD:  Do you feel that their ruling in any way impacted
what the statute was designed to do in terms of making
college affordable for people who otherwise wouldn’t be
able to go?  I mean, you obviously were still able to go to
college, but do you think that there were other people
who would not be able to go, if they had to give up that
money?

DAVEY:  There might be some.  I think probably most of
those students—the choice that many people are going to
face is studying what they really want to study, theology,
or studying some other state-approved program.  Most
of them may still be able to go to school, but they’re not
going to be able to study what they really want to study
with the scholarship that they earned.

SD:  Now that you’ve had a year of law school, what is
your assessment of the opinion?

DAVEY:  I dislike it both for its result and for its message,

its jurisprudential philosophy.  I think it’s really out of
sync with the rest of the Court’s church and state juris-
prudence as far as I understand it.  The way they distin-
guish Lukumi, for example, which is hard to imagine
how—here, I agree with Justice Scalia—how the with-
holding of a public benefit is really different from the
imposition of a penalty, like you had in Lukumi.  And they
just glossed over that; [the Court] didn’t even need to get
into strict scrutiny at all.  This emphasis on history, it
seems like the Court is pulling that out because they
want to find some justification to go against me, even
though the weight of the precedent would be in my
favor.

And also, there’s just a complete lack—the fail-
ure of the Court to address the Rosenberger argument
of a forum.  Maybe they didn’t think it was convinc-
ing at all, but it would have been nice to have some-
thing there in the way of the Court’s assessment of
the argument.  But it was relegated to a footnote.

So, for all of those reasons, I thought the opin-
ion was a bad opinion from a jurisprudential stand-
point, as well as its outcome.

SD:  So, even though you obviously disagree with the
policy implications, you would also argue that the le-
gal analysis rested on shaky ground?

DAVEY:  I think it did.

SD:  Could you reflect for me on the task of integrating
faith and legal education?

DAVEY:  It’s a big task, and it’s difficult to know how to
do as an evangelical because there have been few
evangelicals who have done it and done it well.  So, for
most evangelical Christians, we’re looking at a lot of
Catholic thinkers, who have long been much more suc-
cessful in modeling this sort of integration of faith and
the law.  It’s a task that reaches everything that we think
about law and the way we think about law.

Like I mentioned before, I think the Christian
faith should permeate everything that we think and do
and should inform the way we do law, both from the
policy angle and from sort of the methodology behind
it, as well.

SD:  So, what is the appropriate methodology?

DAVEY:  I think from a methodological standpoint, you
have to look at the textual analysis; you have to pay atten-
tion to the words of the law; the statutes of the Constitu-



140 E n g a g e Volume 5, Issue 2

tion; you have to look at original meaning behind all of
those things when you’re doing legal analysis.

SD:  Is there anything else that you’d like to say to the world?

DAVEY:  Just that I think that this case is important because
I think the free exercise of religion is important.  I think that
this case seems to be another in a line of cases that really
minimize that constitutional right in comparison with some
other rights that may or may not be in the Constitution.

I think that fortunately the opinion is narrow enough
that the main arena in which my case could have had
really positive effects — namely, school vouchers — is
more or less left where it was before Davey.  After Zelman,
of course, my case seemed to present the next logical
question.  [Zelman asks] is it constitutional for schools
to include religious organizations in public benefits pro-
grams without violating the Establishment Clause. Davey
asks: Must we then include them in order to avoid violat-
ing the Free Exercise Clause?  Of course, my case says no
to that, but you still see Zelman holding intact, where
states are free to do this, the negative result of my case of
course being that instead of a national Supreme Court
precedent benefiting school vouchers, you have to fight
it on a state-by-state level.  Fortunately, I think the impact
of my case in that regard is relatively minimal.

SD:  A number of scholars would argue that your case, since
it was narrowly written, isn’t going to have much of an im-
pact in that direction.  Do you think that’s probably right, or
do you think that’s wishful thinking?

DAVEY:  That seems right to me.  It depends on how the court
interprets this language and how far they’re willing to go
with this principle, you know, of protecting the conscience of
the taxpayers.  Those two things, I think, are dangerous ideas.
If the Court really keeps a tight rein on them, then I think
things will be okay in that regard, but I think there are ideas
that could be blown up way beyond what’s ever envisioned
in my case.
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REFLECTIONS ON NEWDOW  BY GERARD V. BRADLEY AND PAUL J. GRIFFITHS

Editor’s Note: On March 16, 2004, the Federalist

Society’s Religious Liberties Practice Group sponsored a

program on the “Pledge Case,” Elk Grove v. Newdow,

which was then pending before the United States Supreme

Court.  Michael Newdow, the noncustodial parent of a

California public school student, argued that the school

district’s requirement that teachers lead an optional reci-

tation of the Pledge of Allegience violated  the Establish-

ment Clause of the First Amendment. Newdow raised im-

portant questions about the constitutionality of ceremo-

nial deism and the meaning of the Establishment Clause.

It also highlighted sharp differences of opinion on the

proper role of religion in American public life. The Court

did not answer these questions, finding that Newdow lacked

standing to bring the case.  Six justices voted to overturn

the Ninth Circuit’s ruling, which had found the public

school district’s pledge recitation policy unconstitutional,

on standing grounds.  Justices Rehnquist, O’Connor, and

Thomas, however, wrote concurring opinions that ad-

dressed the merits of the constitutional questions raised

in the case, and argued, all for different reasons, that the

Pledge of Allegience does not violate the Establishment

Clause.

We are pleased to print reactions to the Supreme

Court’s ruling authored by two of the March 16th event’s

panelists, Prof. Gerard V. Bradley of Notre Dame Law

School, and Prof. Paul J. Griffiths of the University of

Illinois at Chicago.  It is likely that there will be another

challenge to the Pledge, and the Federalist Society is

pleased to continue discussion on this important issue.

GERARD V. BRADLEY

The Newdow case has gone away but the fuss

about “under God” will not.  Even if the Supreme

Court said that Mr. Newdow lacked standing precisely

to avoid the merits, at least four members – Scalia,

Thomas, O’Connor, the Chief Justice – seem willing

to tackle them.  That is enough for certiorari.  An

appropriate plaintiff should not be hard to find.

When the Court finally does decide the issue, it

is likely to turn upon the appeal of Justice O’Connor’s

opinion to those in the (as yet) officially-uncommit-

ted-on-the-merits Newdow majority.  Will any of the

five vote to save “under God”?  None is likely to join

Justice Thomas in “rethinking the Establishment

Clause” along federalism lines – despite the signifi-

cant historical support for Thomas’s view.  None is

likely to join any separate opinion by Justice Scalia,

which opinion would almost certainly be too “pro-

religion” for comfort.  Justice Scalia said as long ago

as 1993 (in the Lamb’s Chapel case) that the Estab-

lishment Clause permits the government to promote

religion, so long as no partiality to a particular church

is shown.  This reasoning would save the Pledge, but

it will not attract any of the Newdow uncommitteds.

Too radical: though correct as a reading of what the

Establishment Clause originally was meant, it would

roll back the law to pre-Everson (1947) days.  Fi-

nally, the Chief Justice’s Newdow opinion offers no

real alternative to O’Connor’s.  Rehnquist said that

“under God” is not a prayer, a religious exercise, or

(most controversially) an endorsement of religion.

Justice O’Connor said so, too.  But she tells us why.

The Chief Justice does not.  Any route to agreement

with Rehnquist goes through O’Connor.  At least it

should.

Although saving the Pledge from a declaration

of unconstitutionality is an end worth our prayers, I

think that O’Connor’s effort to portray it as “ceremo-

nial deism” fails.  “Under God” endorses religion, and

the Court should address the issue on that basis.  If

the phrase comports with the Constitution – as I think

it does – it is because the Constitution does not pro-

hibit governmental affirmations that “God” – a greater-

than-human source of meaning and value – exists.

Justice O’Connor evidently wants to save the

Pledge.  And so she has to argue that when public

school teachers prompt millions of kids to say each

morning “one nation under God” they do not thereby

endorse the idea that there is a God.  For, in

O’Connor’s oft-repeated opinion, “endorsing” religion

as such – even where there is no trace of coercion or

of sect-partiality – violates the Constitution.  Her po-

sition in Newdow, more exactly, is that “under God”

belongs to the class of expressions she calls “ceremo-

nial deism”: “although these references speak the lan-

guage of religious belief, they are more properly un-

derstood as employing the idiom for essentially secu-

lar purposes”.  The balance of her opinion argues in

support of this characterization.

Note well: Justice O’Connor is not saying that

“under God” conveys a secular message that the literal

(i.e. religious) meaning of the phrase is not the mean-

ing intended or understood.  Such expressions are com-

mon enough.  Someone who says “Good God!” at the

ballpark communicates surprise or awe at a monstrous

home run; he or she is not asserting anything about

divine attributes, and everyone knows it.  The excla-

mation “Holy Crap!” has nothing to do with the

sacred. Usually, far from it.
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This can be the case with expressions whose origi-

nal meaning was entirely religious and which, for some

people or in some contexts, still have that meaning.

Our language and culture are suffused with Biblical

allusions and symbols, including the symbol of the

AMA (the caduceus, from the Book of Numbers); the

phrase “handwriting on the wall” (from the Book of

Daniel); and the phrase “apple of me eye” (one of God’s

OT descriptions of his Chosen People, Israel).  No

one now suspects an implicit endorsement of Judaism

when these phrases are used, perhaps especially when

they are used by public officials.  Again, the religious

idiom now conveys a secular message.  At least argu-

ably, even some pungent religious expressions, such

as “God save the United States and this Honorable

Court,” have lost their religious meaning to secular

function: “Court is beginning now; act accordingly.”

Religious words/secular meaning.  Justice

O’Connor flirts with this route to non-endorsement

by referring to “idiom” (suggesting style or form, not

substance) and when she says “[f]acially religious

references can serve....valuable purposes in public

life.” (emphasis added.)   But Justice O’Connor no-

where in Newdow offers a secular meaning for “under

God.”  Nowhere does she assert that the phrase means

anything but what it says.  So far considered, “under

God” endorses religion.

In fact, Justice O’Connor’s Newdow opinion

takes a quite different path.  She asserts that religious

expressions can serve secular purposes and sometimes

there is no other practical way to serve them.  So long

as the expression is itself not a prayer or form of

worship or sect specific, she says, the Constitution is

not offended.  O’Connor does not say that “under God”

has a secular meaning, but that it is a religious bridge

to a secular objective.  But how is this not an endorse-

ment?

Justice O’Connor identifies two secular purposes

for “under God.”  One is to “commemorate the role of

religion in our history.”  The other is to “solemn[ize]

public occasions.”  About the second she says: “such

references can serve to solemnize an occasion instead

of to invoke divine providence.” (emphasis added.)

O’Connor here likens the Pledge to “God Save this

Honorable Court.”  But the comparison is not nearly

sound.  The Court opens with the solitary call of an

employee; audience members (almost all adults) are

not asked to join in.  Besides, if California had re-

quired students to begin the day by saying: “God save

this school and this state,” the statute would have been

invalidated by simple citation to the school prayer cases

starting with Engle.  If the Court’s opening does not

endorse religion it is only because by usage and cus-

tom and context everyone understands that it is a pi-

ous relic, a bit of inherited theater divorced from

anyone’s present intentions or spiritual aspirations. Not

so the Pledge: it is by context and by design of those

who require its recitation (by willing students) a genuine

affirmation.  The whole point (as Justice O’Connor

recognizes) is to change students’ beliefs – to make

them more “patriotic”.

What Justice O’Connor means – what she is re-

ally saying – is that ‘such references can serve to sol-

emnize an occasion by invoking divine providence”.

But such “invo[cations],” one would surely have

thought, are unconstitutional endorsements of religion,

as the Court (including O’Connor) has said many

times.

Let’s now look at the first secular purpose.  Be-

cause of our history as a religious nation, Justice

O’Connor says, “eradicating such references [as “un-

der God”] would sever ties to [our] history...”  Maybe,

but even here she is either confused or backsliding.

She illustrates her point by reference to a passage from

the Allegheny case, where the Court was concerned

not to “sweep away all government recognition and

acknowledgment of the role of religion in the lives of

our citizens.”  Now, the Allegheny Court meant, in

present-day citizens, and not way back then, as

O’Connor seems to suggest in Newdow.

 It is indeed true that cultivation of a certain

“idiom” (form or style of expression) might be neces-

sary to gain effective access to the history of a fam-

ily, church, or nation.  One has to study ancient lan-

guages to really study the Bible.  One needs familiarity

with ancient Jewish custom and middle-eastern his-

tory to understand the New Testament, and some un-

derstanding of Greek philosophical concepts to really

understand parts of it (the Gospel of John, for ex-

ample).

Given our Christian pedigree, biblical literacy is

probably necessary to understand our history and even

features of our contemporary culture.  But none of

this would justify daily Bible recitation, in season and

out, throughout the primary and secondary grades,

led by teachers.  The biblical content of American

history justifies instead particular curricular undertak-

ings, always carefully guarded by conditions to ward

off the impression of endorsement.
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PAUL J. GRIFFITHS

The Supreme Court decided on 14 June that
Michael A. Newdow lacked legal standing to challenge,
on behalf of his daughter, a California school district’s
policy of optional daily recitation of the Pledge of Al-
legiance for its elementary-school children. The Court
reversed the Ninth Circuit’s decision that Newdow had
standing, and that the school district’s pledge-recita-
tion policy amounted to religious indoctrination of his
child, in violation of the First Amendment. The Court’s
decision thus restored the legality of pledge recitation;
but by ruling that Newdow lacked standing to bring
the suit in the first place, it sidestepped the substan-
tive and much more interesting issue of whether the
Pledge’s “under God” clause violates the First
Amendment’s ban on religious establishment.

This is true, anyway, of the majority opinion
written by Justice Stevens. Three justices (Rehnquist,
O’Connor, Thomas), however, dissented from the rul-
ing on the standing question while concurring on the
principal effect of that ruling, which is to vacate the
Ninth Circuit’s ruling that state-sponsored pledge reci-
tation is unconstitutional. And their opinions do dis-
cuss the constitutional question, though in profoundly
incompatible ways.

Rehnquist, for example, agrees with the Court’s
reversal of the Ninth Circuit, but not with its reasons.
He disagrees with the majority opinion’s “novel” views
on the standing question, but he is glad to see Pledge
recitation reinstated because he takes it to be not a
religious exercise but a patriotic one, and therefore
not in violation of the First Amendment. The Pledge
as a whole, he writes, “is a declaration of belief in

allegiance and loyalty to the United States Flag and
the Republic that it represents.” The mention of God
in the pledge doesn’t change this, Rehnquist thinks.
Rather, it simply acknowledges a historical fact about
the nation--that elected and appointed representatives
have often made appeals to God in its name. Use of
the phrase, then, has no tendency to establish religion.
O’Connor makes essentially the same point in her opin-
ion, though for slightly different reasons.  If religious
language is used for secular purposes, she thinks, then
it is constitutionally unproblematic. One such purpose
“is to commemorate the role of religion in our his-
tory.” This is what the reference to God does in the
Pledge, and so it does not offend against the First
Amendment. Essential to O’Connor’s view is the claim
that some apparently religious language has either no
religious function, or such a minimal one that it pre-
sents no constitutional problem.

Common to O’Connor’s and Rehnquist’s view
is the claim that the God mentioned in the Pledge is
not the God of Abraham, Isaac, and Jacob, not the
God who became incarnate in Jesus Christ, and not
the God who inspired Mohammed. Rather, it is the
god of ceremonial deism, a god whose only function
is to solemnize national rituals, to burnish national pride
to a bright sheen.

Justice Thomas has quite a different view. He
notes, as he has before, that “our Establishment Clause
jurisprudence is in hopeless disarray.” He thinks that
by the criteria in previous key Establishment Clause
cases Pledge recitation is unconstitutional because it
mandates a state-sponsored act in which belief in God
is affirmed. Thomas, however, thinks Pledge recita-
tion is still constitutional because he has a quite dif-
ferent view (a view shared by Justice Scalia, who re-
cused himself from this case) of what does and does
not place substantively religious state-sponsored acts
in violation of the Establishment Clause. His view that
the Establishment Clause should be read principally
to protect the states against Congress, runs counter to
the main trend of Establishment Clause jurisprudence
during the last thirty years. Thomas’ view of the Es-
tablishment Clause has little or nothing to do with
individual rights of the sort addressed in the Newdow
case. This, Thomas acknowledges, is not a view likely
to find broad support on the Court. He adds to it, there-
fore, the claim that state-sponsored Pledge recitation
does not infringe upon religious free exercise rights
because it coerces no one.

The ritualistic and regular recitation of “under
God” is not a bridge to our past; it is too curt and
untutored for that.  As Justice O’Connor says in Newdow
(and here is the sentence fragment omitted above, as
indicated by the ellipsis): it “ties” us to a “history”
that “sustains this Nation today.”  The phrase serves,
then, to place us in the company of our forbears in
acknowledging that we are indeed “one nation under
God.”  And so children are invited to affirm, each day,
in California’s public schools.

There is no honest way to analyze the Pledge
save as an affirmation that we are indeed a nation “un-
der God.”
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Leaving aside the standing question (a question
only lawyers could love), Newdow yields two families
of opinion on the Court. The first says that state-spon-
sored pledge recitation is not a religious act and is
therefore constitutional. The second says that state-
sponsored pledge recitation is a religious act, but is
constitutional so long as the states (rather than Con-
gress) sponsor it, and so long as no one is coerced by
it. These two families of views are doubly incompat-
ible: first, about what does and does not count as a
religious act; and second, about whether the Estab-
lishment Clause has principally to do with relations
between Congress and the states. Neither disagree-
ment is susceptible of easy resolution. The first be-
cause it is utterly unclear what should count as rel-
evant to making such a decision: History? The beliefs
and intentions of the majority of those saying the
Pledge’s words? The plain meaning of the words? Or
what? The second because it rests upon fundamental
differences in the theory of constitutional interpreta-
tion, differences that have not gone away in spite of
decades of lively discussion of them.

It seems fair to say, however, that strict-con-
structionism of the Scalia/Thomas variety is likely to
remain a minority interest on the Court, and that the
kinds of argument offered by Rehnquist and O’Connor
are likely to remain dominant. It’s important to note a
paradox about such arguments, however, since its
presence is unlikely to permit the Court’s current po-
sition to remain stable. The paradox is this: On the
Rehnquist/O’Connor argument, the likelihood that
pledge recitation is constitutional is in inverse propor-
tion to the extent that it is religious. They think it not
religious, and so they think it constitutional. But the
vast  majority of Americans (I suspect) who want
pledge recitation to be constitutional do so because
they want a religious exercise to be part of their
children’s school day. If this substantial majority pays
attention to the reasons offered by the Court for
pledge-recitation’s constitutionality, they will have to
conclude that on the Court’s understanding of pledge-
recitation, it is nothing more than blasphemy: an act
of taking the Lord’s name in vain, which in this case
consists in making the name of God subservient to the
nation’s name. If the only way in which the Court can
defend the Pledge’s constitutionality is by interpreting
it blasphemously, this view is likely to deepen still more
the gulf between the majority of US citizens and our
nation’s judicial exercises. And that is not a happy situ-
ation.
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“BEYOND THE PLEDGE OF ALLEGIANCE: HOSTILITY TO RELIGIOUS EXPRESSION IN

THE PUBLIC SQUARE”

JUNE 8, 2004 TESTIMONY OF RICHARD W. GARNETT,* TO THE SUBCOMITTEE ON THE CONSTITUTION, CIVIL RIGHTS

& PROPERTY RIGHTS, UNITED STATES SENATE COMMITTEE ON THE JUDICIARY

I appreciate the opportunity to share with the
Subcommittee some thoughts about the place of reli-
gion in civil society and – more particularly – about
the protections that our Constitution guarantees to re-
ligious expression and activity in the public square.

These are issues of great importance to me as a
scholar, a lawyer, a teacher, and a citizen.  By way of
background:  I teach and write about the First Amend-
ment at the Notre Dame Law School.1   At Notre Dame,
we invite and – we hope – inspire young lawyers to
bring their values and religious faith to their studies,
and then to carry them into their lives in the law.  In
our view, we cannot expect young lawyers to think
deeply and well about law, justice, and the common
good if we tell them to privatize their ideals, or to radi-
cally separate their fundamental moral commitments
from their law practices.  Therefore, we encourage
our students to approach both their vocations in the
law and their roles as citizens as whole persons. We
challenge them to integrate their work, their beliefs,
their values, and their activism.  We urge them to avoid
the temptation to “check their faith at the door” of
their professional and public lives.

With respect to the matter before us today – i.e.,
discrimination by government against religiously mo-
tivated expression and action – I begin with a funda-
mental, bedrock premise:  As President Clinton put it,
nearly ten years ago, “religious freedom is literally our
first freedom.”2   In other words, the freedom of reli-
gion was central to our Founders’ vision for America.3

The Framers did not always agree about precisely what
the “freedom of religion” meant, but they knew that it
mattered.

We should remember, therefore, that the protec-
tions afforded to religious freedom in our constitu-
tional text and tradition are neither accidents nor
anomalies.  They are not, as one scholar once claimed,
an “aberration in a secular state.”4   Quite the con-
trary:  In our traditions and laws, religious freedom is
cherished as a basic human right and a non-negotiable
aspect of human dignity.  Our Constitution does not
regard religious faith with grudging suspicion, or as a
bizarre quirk or quaint relic.  Rather, as my former
colleague, Dean John Garvey, once observed, our laws
protect the freedom of religion because “religion is

important” and because, put simply, “the law thinks
religion is a good thing.”5   In our traditions, faith is a
gift, not a threat.

Now, from all this, it follows that our laws and
constitutional doctrines should regard governmental
restrictions upon religious expression – and not reli-
gious expression itself – with sober skepticism.  In a
free society like ours, the “[t]he calculus of religious
liberty . . . is determined” not by the extent to which
governments manage to confine religious expression
to the privacy of homes and churches, but instead “by
the measure of religiously motivated thought and ac-
tion that is insulated from public authority.”6

* * * * *

The law books, newspapers, weblogs, and talk
shows are rich with stories of public officials who
have neglected, or lost sight of, these fundamental
premises of the American experiment.  They have
turned things upside down by treating citizens’ public
religious expression with suspicion, and even hostil-
ity, rather than with evenhandedness and respect.

I will mention here just a few examples, because
I know you have heard and will hear about many more:
Not long ago, Robert and Mildred Tong sought to par-
ticipate in a local “buy a brick” program, designed to
raise money for a new playground at their local park.
They were told, however, by Chicago Park District
officials that the message they submitted for their fam-
ily brick – which included the words, “Jesus is the
Cornerstone” – was too religious to be included.7

Another example:  When several residents of Oak
Park, Illinois, sought permission to use the Village Hall
for a ceremony connected to the National Day of
Prayer, their application was denied, even though the
Hall was generally available to citizens and commu-
nity groups for a wide range of activities, on the ground
that the proposed ceremony was “religious,” not a
“civic program or activity,” and would not “benefit
the public as a whole.”8

Finally:  The School District in Scottsdale, Ari-
zona had a general, community-service policy of per-
mitting non-profit groups to distribute literature pro-
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moting events and activities of interest to students,
such as summer camps, art classes, sports leagues,
and artistic performances.  However, the District re-
fused to distribute the brochure for one particular sum-
mer camp, citing the fact that the camp offered two
courses on “Bible Heroes” and “Bible Tales.”9

Now, the “good news” is that in these particular
cases – and also in many others – courts of law even-
tually vindicated the basic constitutional rule that gov-
ernments may not discriminate against “religious ideas
[and] religious people.”10   What’s more, although some
government officials continue to misunderstand their
obligations and authority with respect to private per-
sons’ religious expression, the United State Supreme
Court continues to reaffirm that the Constitution nei-
ther requires nor permits state actors to single out pri-
vate religious expression and activities for unfavor-
able or unequal treatment.11   As Justice Scalia once
put it, “private religious speech, far from being a First
Amendment orphan, is as fully protected under the
Free Speech Clause as secular private expression.”12

And so, a question for this Committee is, why
does state-sponsored discrimination against religious
expression continue?  What’s the problem?  I am con-
fident that the public officials involved in these cases
do not harbor ugly prejudices or deep hostility toward
religious believers.13   Nor do I believe that they are
willfully neglecting their obligations under the Consti-
tution.  Instead, I am convinced that the officials in
these cases – and also, unfortunately, too many well-
meaning Americans today – fail to understand and ap-
preciate the text, history, and purpose of the Religion
Clauses of the First Amendment, in several important
and related ways.

First, many public officials and citizens misun-
derstand the meaning of the phrase, “separation of
church and state,” and the place of this idea in our
constitutional tradition.  To be sure – as thinkers from
St. Augustine to Pope Gregory VII to Roger Williams
have taught us14  – the “separation of church and state,”
properly understood, is an important component of
religious freedom.  That is, the institutional and juris-
dictional separation of religious and political author-
ity, the independence of religious communities from
government oversight and control, respect for the free-
dom of individual conscience, government neutrality
with respect to different religious traditions, and a strict
rule against formal religious tests for public office –
all these “separationist” features of our constitutional
order have helped religious faith to thrive in America.
Properly understood, the separation of church and state

is not an anti-religious ideology, but a “means, a tech-
nique, [and] a policy to implement the principle of re-
ligious freedom.”15

However, too many have confused Thomas
Jefferson’s “figure of speech”16  about a “wall of sepa-
ration between church and State” with a novel and
unsound rule that would obligate public officials to
scrub clean the public square of all “sectarian” resi-
due.17   Professor Kathleen Sullivan, for example, has
argued forcefully and prominently that the First
Amendment’s Establishment Clause was designed not
simply to end official sponsorship of churches but also
to affirmatively establish a secular “civil order for the
resolution of disputes.”18   This view of church-state
separation is seriously mistaken.  It is untrue to the
vision of our Founders and to the text of our Consti-
tution.19   As John Courtney Murray lamented more
than 50 years ago, arguments like this stand the First
Amendment “on its head.  And in that position it can-
not but gurgle nonsense.”20

In fact, our Constitution separates “church” and
“state” not to confine religious belief or silence reli-
gious expression, but to curb the ambitions and reach
of governments.  In our laws, “Caesar recognizes that
he is only Caesar and forswears any attempt to de-
mand what is God’s.  (Surely this is one of history’s
more encouraging examples of secular modesty.)  The
State realistically admits that there are . . . limits on its
authority and leaves the churches free to perform their
work in society.”21

Second, and relatedly, too many of us have for-
gotten that the First Amendment limits government
conduct only.  It has nothing to say about private ac-
tion, other than to confirm that religious expression,
exercise, and worship are worth protecting.22   The
First Amendment’s Establishment Clause is not a sword,
driving private religious expression from the market-
place of ideas; rather, the Clause constrains govern-
ment, precisely to serve as a shield, and to protect
religiously motivated speech and action.  Judge
McConnell captured the idea succinctly:  “If a group
of people get together and form a church, that is the
free exercise of religion. If the government forms a
church, that is an establishment of religion.  One is
protected; one is forbidden.”23

Third, nothing in our political morality or consti-
tutional traditions mandates or implies a duty of self-
censorship by religious believers.  Nothing in the First
Amendment suggests that religious expression is some-
how unwelcome or out of place in civil society and
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public debate.  And yet, many in America appear to
share the view – expressed bluntly by one of our lead-
ing public intellectuals – that it is in “bad taste to bring
religion into discussions of public policy.”24   On this
view, as Stephen Carter memorably put it, religion is
“like building model airplanes, just another hobby:
something quiet, something trivial–not really a fit ac-
tivity for intelligent . . . adults.”25

Now, scholars are and have long been wrestling
with the question of the appropriate place for reli-
giously grounded arguments in public life.  This is a
rich and important conversation, but the bottom line
is clear:  Our Constitution does not demand a Naked
Public Square,26  nor does it tolerate efforts by gov-
ernment to create one.  The Constitution imposes no
“don’t ask, don’t tell” rule on religious believers pre-
sumptuous enough to venture into public life,27  and
the Establishment Clause imposes no special obliga-
tion on devout religious believers to “sterili[ze]” their
speech before entering the public forum.28   Active and
engaged participation by the faithful is perfectly con-
sistent with the institutional separation of church and
state that the Constitution is understood to require.
For example, while reasonable and faithful Christians
might think it is unwise, it is certainly not unconstitu-
tional for Christian leaders to address political ques-
tions, or to remind politicians of the implications of
what they profess.

What’s more, and going beyond constitutional
law for a moment, the political morality of liberal de-
mocracy, rightly understood, does not require self-
censorship on the part of persons who are believers
and citizens.  In fact, it would seem more than a little
bit illiberal, to assert the peculiar unsuitability for public
discourse of one source–i.e., religious faith–of mo-
rality, “values,” and commitment.29   To force religious
believers to concede, as the price of admission to the
political community, that “religious reasons are not
good reasons for political action,” is, as my colleague
Paul Weithman has observed, to deny religious believ-
ers “full membership” in that community.30

True, some courts and officials have at times
seemed more worried about the “divisiveness”31

thought to attend public manifestations of religious
commitment than about the threats posed to authentic
religious freedom and pluralism by their own over-
reactions.32   And, as a result, their pronouncements
have, in Chief Justice Rehnquist’s words, at times
seemed to “bristle[] with hostility to all things reli-
gious in public life.”33   The recent decision by Los
Angeles County, bowing to the threat of a meritless

law suit, to remove a tiny gold cross from the County
Seal is a reminder that such regrettable over-reactions
continue.  We should remember, as Professor Jean
Bethke Elshtain has warned, that “if we push too far
the notion that, in order to be acceptable public fare,
all religious claims . . . must be secularized, we wind
up de-pluralizing our polity and endangering our de-
mocracy.”34

Finally, many Americans misunderstand the sig-
nificance of the Supreme Court’s observation that,
under our Constitution, “religion must be a private
matter for the individual, the family, and the institu-
tions of private choice[.]”35   Clearly, few would dis-
agree with the claim that “religion is private,” if the
claim is taken to refer to institutional disestablishment
or an entirely appropriate respect on government’s part
for individual freedom of conscience and the autonomy
of religious institutions.  But this claim should not be
taken to mean that religious expression and witness
has no place in civil society or that religious faith does
not speak to questions of public policy and the com-
mon good.

William James once quipped, “in this age of tol-
eration, [no one] will ever try actively to interfere with
our religious faith, provided we enjoy it quietly with
our friends and do not make a public nuisance of it[.]”36

Sometimes, though, religious people are called pre-
cisely to “make a public nuisance” – and also to en-
gage respectfully their fellow citizens in dialogue about
how we should live and live together.  Nothing in our
constitutional text and traditions implies that religious
citizens should not speak and act as though their faith
had consequences for state and society.  As Justice
Thomas has insisted, it would be a “most bizarre” read-
ing of the First Amendment that would “reserve spe-
cial hostility for those who take their religion seriously,
[and] who think that their religion should affect the
whole of their lives.”37

The Constitution protects our right to keep our
faith private.  However, it does not require us to priva-
tize our faith before entering into the public square, or
taking up the responsibilities of citizenship.  Indeed, it
would be highly – and unconstitutionally – presump-
tuous for government to instruct religious believers
and communities as to the limited scope of religion’s
concerns.38

Here, it is worth bringing up a recent decision by
the California Supreme Court, which recently ratified
an effort by that State’s legislature to confine, and to
re-define, the religious mission of the Catholic
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Church.39   In the Catholic Charities case, the court
upheld a provision that denies a “religious employer”
exemption from the State’s requirement that employ-
ers include contraception coverage in their prescrip-
tion-drug-benefit programs to Catholic organizations
that engage in activities other than worship and reli-
gious instruction or that hire and serve people other
than co-religionists.  Put simply, California has im-
posed on religious communities like the Catholic Church
an ideology of radically privatized religion.  As Justice
Brown reminded her colleagues, though, many
churches have “never envisioned a sharp divide be-
tween the Church and the world, the spiritual and the
temporal, or religion and politics.  For the Church, the
internal spiritual life of its members and institutions
must always move outward as a sign and instrument
for the transformation of the larger society.”40

As I have discussed elsewhere, sweeping man-
dates and narrow exemptions, like the ones at issue in
the Catholic Charities case, pose grave threats to
church autonomy and religious freedom.41   They also
rest – like the arguments of those who contend that
religious expression is inappropriate in public settings,
or about public-policy issues – on a misunderstanding
of “private religion.”

In the end, as Professor John Witte writes, “pub-
lic religion must be as free as private religion.  Not
because the religious groups in these cases are really
nonreligious.  Not because their public activities are
really nonsectarian.  And not because their public ex-
pressions are really part of the cultural mainstream.
To the contrary, these public groups and activities
deserve to be free just because they are religious.”42

* * * * *

Thank you very much.

*Richard W. Garnett is an Associate Professor
of Law at the University of Notre Dame Law
School.
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The current debate in Congress and at the FCC
over regulating voice over Internet protocol (“VOIP”)
highlights the old saying: Fool me once, shame on you,
fool me twice, shame on me.  Government over-taxed
and over-regulated the public telephone network.  By
contrast, the building blocks of VOIP — unregulated
and unruly Internet, Internet protocol and computer
operating system – flourished while they were off
government’s radar screen.  VOIP won the battle for
the market, due in large part to over-regulation of the
public network.  Now, government wants to over-tax
and over-regulate VOIP.  We should stop government
from running VOIP into the ground.

Like other networks, the telephone network is
tippy, with the result that the winner may eventually
take all.  Economists have identified the phenomenon
of positive feedback, whereby success breeds greater
success and eventually a given standard or product
drives out competitors.  This causes a market to tip,
with the result that the winner takes all.  Networks
that have strong scale economies and a high degree of
standardization are particularly prone to tipping.1   For
the time being, the traditional public switched telephone
network (“PSTN” — what we think of when we think
of telephones) co-exists along side the newer packet
data networks.  Nevertheless, economies of scale and
standardization are driving the industry to a ubiqui-
tous platform, namely an Internet protocol based packet
network, over which travels voice, data, video and
whatever else entrepreneurs develop.  VOIP is the voice
part of the ubiquitous platform; data is already here;
and video will follow with broadband penetration and
further technical development.  The market tipped.
The PSTN is slowly sliding off the tipped deck and
eventually will join the Titanic at the bottom of the
ocean.

Regulatory arbitrage helped to tip the market.
Were the cherry picking economics of VOIP not so
compelling, the huge market for voice telephony would
have remained safely with the PSTN for many more
years, or perhaps the market would have tipped a dif-
ferent way.2   After all, the U.S. PSTN has been the
envy of the world and arguably represents the largest,
highest quality and most reliable physical network ever
constructed.  Viewed from that perspective, the PSTN
should have set the standards for computers and the
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Internet, and not vice versa.  However, government
regulated, taxed and stifled the PSTN, causing it to
stagnate and making it a fat target for arbitrage.  Money
talks, and businesses and consumers are walking to
cheaper, more innovative telephony.

Telecommunications is one of the most heavily
taxed industries in the United States.3   Every govern-
ment entity conceivable – at the federal, state and lo-
cal level — has its hand in the pocket of telecom spend-
ing.  The average effective rate of transaction taxes
for telecommunications services is triple that for gen-
eral businesses nationwide; the total number of taxes
imposed on telecommunications companies is more
than triple the number imposed on non-telecommuni-
cations vendors; and telecommunications companies
must contend with significantly more transaction tax
bases and taxing jurisdictions than other national com-
panies.4   Telephone billing is notoriously confused,
with consumers puzzling over inscrutable surcharges
and other line items, enterprise customers hiring audi-
tors to make sense of telecommunications invoices,
and telecommunications companies drowning in a sea
of jurisdictions and tax bases.

Telecommunications is also one of the most
heavily regulated industries in the United States.  Much
of telecom regulation hangs on from the antiquated
1887 law that formed the Interstate Commerce Com-
mission to regulate railroads.5   We got rid of the ICC,
and deregulated rail, trucking and airlines, all with enor-
mous increase in consumer welfare.6   However, in
telecommunications, unlike most other industrialized
nations, the United States artificially separated local
from long distance and erected a façade of LATAs and
other bizarre regulatory constructs.   The Telecom-
munications Act of 1996 was supposed to have de-
regulated telecommunications, but what a disappoint-
ment that turned out to be!7   Implementation of TA96
brought ever more regulation (including wholesale
price regulation), a lot of litigation, and uncertainty
that chills investment.  Government’s one-two punch
of ruinous taxation and strangling economic regula-
tion created an economic incentive to scuttle one of
America’s crown jewels, the PSTN.  Enter VOIP, stage
right.
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While politicians fiddled with the PSTN, VOIP
stole the march.  VOIP evolved over the years and has
gained commercial acceptance after several false starts.
Its attractiveness rests on the standardization of com-
puter operating systems, and the Internet and Internet
protocol.  These components developed and achieved
wide acceptance, interoperability and standardization
mostly free of government taxation and regulation.  The
government did not seriously intervene in computer
operating systems (with its antitrust case against
Microsoft) until after the market had tipped to the
Windows operating system.  Similarly, although the
Department of Defense incubated early development
of the Internet, bi-partisan government policy has been
to forego taxation and economic regulation of the
Internet in order to encourage its development and
widespread acceptance.8   These building blocks to
VOIP developed in a messy way typical of the free
market with many failed ventures.  Nevertheless, this
messiness was phenomenally successful, with the re-
sult that computer and Internet usage grew like kudzu
and literally swarmed the insular, and highly regulated
and taxed PSTN.  Now, there seem to be more com-
puters than telephones, and email seems to be almost
more indispensable than a landline telephone.  At some
point, a critical mass of Internet protocol devices com-
bined with the enormous margins available from regu-
latory arbitrage to produce the economic incentive to
develop VOIP into a commercial product.

Now that VOIP has won, traffic eventually will
migrate from traditional telephony to VOIP.  Conse-
quently, it is proposed that the same ruinous telephone
taxation and regulation be transplanted on to VOIP in
order to make up for the projected, reduced tax and
surcharge revenues from the PSTN.  There is some-
thing wrong with this picture: government wants to
kill the VOIP goose laying golden eggs just as it did
with the PSTN.

*Julian Gehman practices communications law at the
Washington D.C. office of Mayer, Brown, Rowe &
Maw.
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BOOK REVIEWS
BIZ-WAR AND THE OUT-OF-POWER ELITE:
THE PROGRESSIVE-LEFT ATTACK ON THE CORPORATION

BY JAROL B. MANHEIM
REVIEWED BY JOHN D. PICKERING*

Quick: Who is Joseph Mailman?  Ever hear of
the Tides Foundation?  How about Shaman Pharma-
ceuticals?  If you’re concerned about the Left and its
prospects, you need to know who these folks are.

Professor Manheim’s book applies network-
based models of organizational and social dynamics
(you ought to see the charts!) to describe the Left’s
“social net” built over the last few decades as it re-
lates to wealth, business and the corporation in the
United States.  Most conservatives are familiar with
the Left’s long march through the large charitable foun-
dations (think Ford and Pew), but Manheim also em-
phasizes the growing presence of Leftist philanthrophy
and other efforts to make mammon serve the “public
interest.”  For example, there is the “anti-corporate
campaign,” a tool developed by labor unions to pres-
sure employers for more pay and benefits, but put to
use for more noble purposes by groups with words
like “justice,” “peace” and “equity” in their names.
Think Nike and overseas sweatshops, one of
Manheim’s best examples.  (Did you know that the
AFL-CIO sent Jeff Ballinger to Indonesia for four
years to interview workers and produce reports be-
fore the campaign went public?)

Where a campaign can’t convince directly, the
environment in which corporate decisions are made
can be changed over time through the adoption (usu-
ally under pressure from self-proclaimed guardians of
the public interest) of “codes of conduct” and the in-
stitutionalization of “correct” proxy voting by pension
funds and other large institutional investors.  Manheim
notes the double bind implicit in the code of conduct –
if you don’t adopt it, you’re an evil corporation; if
you do adopt, you will inevitably fail to live up to it,
setting you up for another anti-corporate campaign.
He also details the eyebrow-raising consulting/police
role played by Institutional Shareholder Services in the
proxy voting context.

Then there’s Joseph Mailman, the king of Biz-
War, as Manheim demonstrates in his chart showing

Mailman’s links to five activist foundations (especially
the Tides Foundation, a pioneer of “fiscal sponsor-
ship” whereby tax-free dollars are used to fund politi-
cally oriented activity that would otherwise be tax-
able), five activist business organizations (e.g., Social
Venture Network), eight environmental advocates and
foundations (e.g., Rainforest Foundation), fourteen
other policy and advocacy groups (e.g., Human Rights
Watch, Chiapas Media Project), three educational
projects, and a staggering twenty-five business ven-
tures and relationships (e.g., Stoneyfield Farms [or-
ganic yogurt and ice cream], Calvert Social Venture
Partners [socially responsible investing], Utne Reader,
Pepi Co-Generation Company [biomass], Vegetarian
Travel Guide, and Shaman Pharmaceuticals [which
“specializes in developing new therapeutic drugs from
the tropical rainforest” and, as if that weren’t enough,
doing so by “using indigenous knowledge”]).

Still skeptical?  Try Manheim’s picture of these
networks in action in his revealing look at the Zapatista
insurrection in Chiapas, Mexico in 1994.  Then you’ll
understand why Subcomandante Marcos got such good
press.

*John D. Pickering is a Partner at Balch & Bingham LLP
in Birmingham, AL.  The views expressed in this review
are solely those of the author and do not represent the
views of Balch & Bingham LLP.
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SHAKEDOWN:

HOW CORPORATIONS, GOVERNMENT AND TRIAL LAWYERS ABUSE THE JUDICIAL PROCESS

BY ROBERT A. LEVY

REVIEWED BY MARK A. BEHRENS AND ANDREW W. CROUSE*

Cato Institute Senior Fellow Robert A. Levy’s

latest book, Shakedown: How Corporations, Govern-

ment and Trial Lawyers Abuse the Judicial Process, is

a provocative, bare knuckles assault on what Levy

calls “government-sponsored extortion using the

courts.”  Specifically, he argues that the tort trend of

“regulation through litigation” and the U.S. Depart-

ment of Justice’s antitrust case against Microsoft il-

lustrate how the tort and antitrust systems have be-

come avenues for “exploitation” rather than justice.

Levy’s suggested fixes reflect his purest libertarian

thinking and steadfast dedication to principles of fed-

eralism.

Part one of the two-part book, Tort Law as Liti-

gation Tyranny, begins with an analysis of the state

attorneys’ general Medicaid recoupment lawsuits

against the tobacco industry.  Levy details how state

attorneys general worked with private contingency fee

lawyers to bring parallel cases in multiple jurisdictions

in order to ratchet up pressure on the industry to settle.

Levy also describes how some state courts and legis-

latures circumvented traditional tort law rules in order

to facilitate recovery by the states.

For example, Levy illustrates how, “out of whole

cloth,” state governments were given an independent

cause of action to recover Medicaid expenditures.

States would not be subject to defenses based on

smoker choice.  States would not have to connect an

individual’s smoking with an individual’s injury.  Gen-

eral and often questionable data would supply that link.

Further, states would not have to identify which par-

ticular manufacturer caused which particular injury.

Levy shows how all of these fundamental tort rules

were swept away.

Forced into “bet the industry” litigation, the to-

bacco companies entered into a multi-billion dollar

settlement that also required changes in behavior, such

as how the companies advertise and market their prod-

ucts.  According to Levy, the settlement ushered in a

new era in which tort law and the judicial process are

being abused in order to achieve regulation and taxa-

tion of entire industries through un-Democratic means.

Levy pulls no punches in attacking the legiti-

macy of the tobacco litigation as faux legislation.  He

also questions whether the primary motivation for the

litigation was the stated intention of discouraging youth

smoking since only a fraction of the settlement money

has been spent on anti-smoking programs; the rest

has been directed into other areas of state budgets.

Levy also blasts the close relationship between

the state attorneys general involved in the litigation

and their wealthy personal injury lawyer partners.  In

the state tobacco lawsuits, many state attorneys gen-

eral negotiated contingent fee contracts – behind closed

doors – with hand-picked private personal injury law-

yers.  These contracts stipulated that in lieu of a flat

or hourly fee, the private lawyers were guaranteed a

percentage of any trial judgment or settlement amount.

Some contingency fee personal injury lawyers have

earned astronomical fees as a result, which Levy docu-

ments.

Shakedown debunks the legitimacy of the Med-

icaid recoupment suits, but Levy also raises questions

about the Mulistate Master Settlement Agreement,

which he believes resulted in a “tobacco cartel” in vio-

lation of the U.S. Constitution and antitrust law.  Levy’s

view may not be widely held by others, but it does

illustrate his independence and free market philoso-

phy.

Levy goes on to show how the newly fashioned

legal principles that were used to target the tobacco

industry are now being used against other industries,

such as gun makers, former lead paint manufacturers,

and “big food.”  Through his analysis of each of these

new targets, Levy fully develops what is perhaps the

book’s most compelling theme: well-financed personal

injury lawyers are misusing the courts to regulate en-

tire industries and rake in enormous fees.

Levy offers a number of remedies that would

counter the new tort regime while remaining consis-

tent with his “pure form” of federalism.  Some of his

proposed “fixes” are standard civil justice reform pro-
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posals.  These include state-based reforms to provide
punitive damages defendants with protections similar
to those of criminal defendants, such as a higher bur-
den or proof standard and limits against “double jeop-
ardy” through repetitive punishment; abolition of joint
liability; and a model law developed by the American
Legislative Exchange Council (ALEC) to subject gov-
ernment plaintiffs to the same legal rules applicable to
a private claim by an injured party when the govern-
ment sues to recover indirect economic losses related
to the same injury.  Other proposed state-based fixes
are more controversial, such as banning contingency
fee contracts between private lawyers and government
entities.  ALEC model legislation, for example, would
continue to permit such contracts but require open
and competitive bidding and legislative oversight to
ensure the terms of the contract are fair to taxpayers.

Levy’s two proposed federal solutions to the
problem of “regulation through litigation” are less likely
to generate enthusiasm among civil justice reformers.
First, he would have Congress amend the rules that
control state exercise of so-called “long-arm” juris-
diction over out-of-state businesses so that a defen-
dant could avoid litigation in a hostile state by choos-
ing not to do business there.  The American Tort Re-
form Association calls Madison County, Illinois
America’s number one “judicial hellhole,” but what
manufacturer is likely to forego a market as large as
Chicago, and the rest of the state, to avoid being sued
in “Mad County?”  Los Angeles County’s Central Civil
West Division is such a money-maker for plaintiffs’
lawyers that they call it “the Bank.”  Still, what busi-
ness is going to withdraw from the California market,
one of the largest in the world, to avoid being sued in
one Los Angeles “judicial hellhole?”

Levy himself recognizes that not all businesses
can avoid a state’s jurisdiction so he proposes another
remedy: a federal choice-of-law rule that would allow
a manufacturer to stamp products by state of sale and
price them differently to allow for anticipated product
liability verdicts.  For various reasons, this reform also
may have limited practical value.

In part two, Antitrust Law as Corporate Welfare
for Market Losers, Levy deconstructs the Justice
Department’s case against Microsoft and argues for
the repeal of the antitrust laws.  Essentially, Levy ar-
gues that Microsoft’s market-competitors persuaded
the Justice Department to bring an unwarranted anti-
trust case against Microsoft “as a crutch … for the
rigors of competition.”

Using the Microsoft litigation as a platform, Levy
systematically dismantles the rationale for antitrust law
in both the economy of yesterday and the high-tech
economy of today, suggesting that its only real use is
to prop-up “market-losers.”  Levy is more successful
in making the argument that antitrust law is inconsis-
tent with the market forces driving the new high-tech
economy than he is in proving that any invidious con-
duct was involved in the Justice Department’s suit
against Microsoft.  His arguments for repealing the
antitrust laws are unlikely to catch fire, but may stimu-
late debate regarding the applicability of the antitrust
laws in the current economy.

In sum, Robert Levy’s Shakedown book
chronicles two of the biggest litigations of our era,
the state attorneys general tobacco litigation and fed-
eral government’s antitrust action against Microsoft.
Levy presents a bold and compelling case that the tort
and antitrust systems have been abused and turned
into avenues for “exploitation” rather than justice.
Levy’s proposed fixes often are not “mainstream,” but
they are firmly rooted in his core principles of federal-
ism, limited government, and free markets.  Levy may
well understand that shining a light on litigation abuse
can have a curative effect.  If that happens, Levy may
help bring about changes regarding the way in which
the tort and antitrust laws  are being administered with-
out ever having to compromise on his core values.

*The authors are attorneys in the law firm of Shook,
Hardy & Bacon L.L.P. in Washington, D.C.  The views
and opinions expressed in this article are those of the
authors and do not necessarily state or reflect the views
and opinions of the firm’s clients.
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SOCIAL SECURITY AND ITS DISCONTENTS:

PERSPECTIVES ON CHOICE

EDITED BY MICHAEL D. TANNER

REVIEWED BY JEFFREY LADIK*

The “third rail” of politics, Social Security, is with-
out doubt an extremely controversial political issue. Re-
forming Social Security, however, is not a complicated
policy matter. SOCIAL SECURITY and Its Discontents,
published by the CATO Institute, is an outstanding col-
lection of seventeen erudite chapters that are written by
thirteen notable scholars and policy professionals. Sepa-
rated into five parts (Part I: The Crisis; Part II: Women,
the Poor; and Minorities; Part III: Solving the Problem;
Part IV: The Tough Questions; and Part V: The Public),
the book exposes the numerous flaws, misconceptions,
and harmful effects of the current Social Security system.
Collectively, the book’s chapters also provide policy and
political guidance to enable reform. Edited by Michael
Tanner, director of health and welfare studies at the CATO
Institute and director of CATO’s Project on Social Secu-
rity Choice, SOCIAL SECURITY and Its Discontents is a
must read for anyone concerned about the future (or lack
thereof) of this irrational program.

Mr. Tanner’s introduction is exceptionally written
because it succinctly explains the critical content of each
chapter, thereby allowing the reader to be immediately
well versed on the repercussions of the Social Security
system. Much to my chagrin, I must admit that before
reading this book, I was unaware that workers do not
have any legal right to Social Security benefits, despite
paying into the system. Indeed, there is widespread be-
lief that workers are contributing to their future retire-
ment, but in fact they have no legal rights to any future
benefits [sic].

Chapter four, entitled “Property Rights: The Hidden
Issue of Social Security Reform,” elaborately discusses
the legal justification as to why workers do not have a
property or contractual right to Social Security benefits.
Written by Charles Rounds, Professor of Law at Suffolk
University, the chapter cites two U.S. Supreme Court cases
that establish the fact that the federal government is the
only entity that has a property interest in Social Security.
First, in 1937 the Court in Helvering v. Davis1  upheld the
constitutionality of the Social Security Act. In doing so,
the Court deferred to Congress the ability to decide which
welfare programs are part of the General Welfare Clause.
Additionally, the Court explicitly stated that Social Secu-
rity is not an insurance program. The Social Security tax
goes into the treasury just like any other tax. Despite the
“lock box” rhetoric, the receipts of Social Security are not
segregated; indeed, they are commingled with all general

assets. Then, out of general assets Congress authorizes
benefit payments to persons deemed to be eligible. Sec-
ond, in Fleming v. Nestor2  the Court noted that termina-
tion of Social Security benefits is not a taking of property
under the Fifth Amendment. Professor Rounds points out
that the Court merely reaffirmed the intent of Congress
that workers had no contractual rights to Social Security
benefits, because in the original Social Security Act Con-
gress reserved the “right to alter, amend, or repeal any
provision.” In fact, this happened when Congress raised
the retirement age. Congress could also cut benefits, in-
voke cost-of-living adjustments, or conduct alternate
means testing. In its current form, by 2018 the Social
Security system will run a deficit, and the aforementioned
options are well within Congress’ authority. Other op-
tions might include raising taxes, cutting programs, or
borrowing money. Simply put, Social Security is an un-
funded liability.

A policy issue that has been around for some time
but is beginning to gain political momentum is the
privatization of the Social Security system. Presently, be-
cause Social Security benefits are not the property of
workers, the money is not inheritable. When a worker
dies their Social Security benefits are not part of his/her
estate and the money remains with the federal govern-
ment. Alternatively, under a private system this would
not be the case. Private accounts would be the equivalent
of IRA, 401(k), and Keogh accounts. Professor Rounds
correctly notes that much of the opposition to individual
accounts is the faulty premise that the current Social Se-
curity system is less risky than private capital markets.
Chapter eleven, “Empowering Workers: The Privatization
of Social Security in Chile,” proves why this assertion is
correct. José Piñera, president of the International Center
for Pension Reform in Santiago, Chile, and co-chair of the
CATO Project on Social Security Choice, incisively de-
scribes through his personal experience as Chile’s minis-
ter of labor and social security how labor force participa-
tion, pension fund assets, and benefits have all grown
because workers could opt out of the government-run
pension system and put the former payroll tax in a pri-
vately managed personal retirement account. Interest-
ingly, Chile’s pension reforms were passed in 1980.

With specific regard to market volatility, John Zogby,
president and CEO of Zogby International, notes in chap-
ter seventeen “Public Opinion and Private Accounts:
Measuring Risk and Confidence in Rethinking Social
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Security,” that a majority of people surveyed feel that
“the Enron scandal shows that people need more choice
and more control over their retirement savings, in-
cluding allowing workers the option to invest part of
their Social Security taxes in a personal retirement
account.” Most Americans have, justifiably, a basic
desire to control their own money. Mr. Zogby also
makes the valid point that younger voters, Republi-
cans, and Independents could provide the groundswell
support necessary for privatization. Younger workers,
in particular, are extremely skeptical that they will re-
ceive “benefits” that match what was taken in taxes.
This skepticism exists because as Nobel Prize recipi-
ent Milton Friedman writes in chapter fourteen “Speak-
ing the Truth about Social Security Reform,” “Social
Security has become less and less attractive as the
number of current recipients has grown relative to the
number of workers paying taxes, an imbalance that
will only get bigger” as the baby boomer generation
retires. “This explains the widespread support for in-
dividual investment accounts.”

Professor Rounds’ analysis of property rights af-
fects all workers, but the inability to pass property
onto heirs disproportionately affects low-income work-
ers, women, and minorities. Mr. Tanner, Jagadeesh
Gokhale, a senior fellow at the CATO Institute, and
Leanne Abdnor, national chairman of For Our Grand-
children, all address in detail in the aptly titled “Part II:
Women, the Poor, and Minorities” the disparate im-
pact the Social Security system has on these respec-
tive groups. In short, rather than helping the needy,
the current system creates unnecessary obstacles for
social mobility. For example, because low-income and
minority demographics statistically have lower life
expectancies, when a worker dies they are unable to
pass their “benefits” to their heirs.

SOCIAL SECURITY and Its Discontents is a semi-
nal body of work. It’s potential to influence serious-
minded policymakers is great, in large part because of
the thoughtful input from professionals of diverse peda-
gogy; namely, economists, lawyers, and public rela-
tions professionals. The fact that so many experienced
scholars have contributed to this book only adds to its
credibility. Reforming Social Security has been and
will continue to be a daunting and arduous task. SO-
CIAL SECURITY and Its Discontents demonstrates
that politics and public relations are the only obstacles
in the way of much needed reform. Privatization, which
will benefit all citizens, can only occur if the Ameri-
can public sees Social Security for what it really is.
This book brings us one step closer to that day.

*Mr. Ladik is Director of Business Development for
Funding PlexTM Inc.

1 Helvering v. Davis, 301 U.S. 619 (1937).

2 Flemming v. Nestor, 363 U.S. 603 (1960).








