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The health care bill recently passed by Congress includes 
an “individual mandate” requiring most Americans 
to purchase health insurance. Beginning in 2014, 

most citizens and permanent residents will either be required 
to purchase health insurance that meets federally-mandated 
standards or pay a fi ne of up to $695 per year, which by 2016 
will rise to a maximum of $750 per year.1

Th ere is a heated debate over whether such a mandate is 
constitutional. Unfortunately, both sides have focused mostly 
on the implications of recent Supreme Court decisions. Critics 
argue that the mandate falls outside the scope of Congress’ 
authority under those precedents,2 while supporters claim that 
the case law supports their position.3 Neither side has seriously 
considered the text and original meaning of the Constitution. 
Ultimately, however, the Constitution is more than what the 
Supreme Court says it is. Even if the text and original meaning 
aren’t the only relevant considerations, they should be a part 
of the discussion. In this essay, I argue that the individual 
mandate goes beyond Congress’ powers under the text and 
original meaning of the Constitution.  

Since the 1930s, the Supreme Court has interpreted 
Congress’ powers under the Commerce Clause in ways that 
go far beyond the text. However, courts could invalidate 
an individual health insurance mandate without upsetting 
longstanding major institutions of American government. 
Although it may be impossible or unwise to fully enforce 
textual limits on congressional power, we can prevent further 
undermining of constitutional constraints.

I. The Health Care Mandate and the Commerce 
Clause

Defenders of the mandate’s constitutionality usually 
cite Congress’ powers under the Commerce Clause as the 
main support for their position.4 Th e text of the interstate 
Commerce Clause grants Congress the power to regulate 
“Commerce . . . among the several states.”5 In ordinary usage, 
the word “commerce” generally refers to the exchange of goods 
or services, not to any and all activity that might have an eff ect 
on such exchange.6 

Various Supreme Court precedents hold that Congress 
has broad power to regulate activities that have a “substantial 
eff ect” on interstate commerce, even if they don’t count as 
interstate commerce themselves.7 The purchase of health 
insurance clearly has an impact on interstate commerce, and 
thus might fall within the scope of the “eff ects test.” However, 
the test is at odds with the constitutional text. If the Commerce 
Clause really gave Congress the power to regulate any activity 
that merely aff ects interstate commerce, most of Congress’ 
other powers listed in Article I of the Constitution would be 
redundant. For example, the very same phrase that enumerates 
Congress’ power to regulate interstate commerce also gives it 
the power to regulate “Commerce with foreign Nations” and 

“with the Indian tribes.” Foreign trade and trade with Indian 
tribes (which were a much more important part of the economy 
at the time of the Founding than they are today) clearly have 
major eff ects on interstate trade. Yet these two powers are 
separately enumerated, which strongly suggests that the power 
to regulate interstate commerce doesn’t give Congress the power 
to regulate any activity that merely has an eff ect—substantial 
or otherwise—on that commerce. 

Th e original understanding of the Commerce Clause is 
consistent with this common-sense interpretation of the text. 
In every instance where the word “commerce” was used at the 
Constitutional Convention, the ratifi cation debates, and in the 
Federalist Papers, it was in the narrow sense indicating trade or 
exchange.8 Even Alexander Hamilton, one of the Founding 
Fathers most committed to a broad interpretation of federal 
power, repeatedly construed the meaning of “commerce” in 
this way.9

Th e individual health insurance mandate violates the text 
and original meaning of the Commerce Clause in two ways. 
First, nearly all purchases of health insurance take place within 
the confi nes of a single state.  Indeed, a combination of state and 
federal law makes it illegal to purchase health insurance across 
state lines.10 Th us, the health insurance market, as currently 
regulated, is not “Commerce . . . among the several states,” but 
merely commerce within a single state.11

Second, and even more important, the health insurance 
mandate goes beyond “regulating” preexisting “commerce” by 
forcing people to engage in commercial transactions even if 
they had made no previous eff ort to buy health insurance. Th e 
power to regulate a preexisting activity X is not the same thing 
as a power to force people to engage in X when they weren’t 
doing so before. Th is simple textual point is also supported 
by the original meaning; there is no evidence that the framers 
or ratifi ers of the Constitution ever envisioned that the power 
to regulate interstate commerce could be used to force people 
to engage in commerce, interstate or otherwise. If they had 
attributed such a meaning to the Clause, the Constitution 
would probably never have been ratifi ed, since many state 
governments would have feared that Congress could force their 
residents to purchase the products of other states, thus creating 
monopolies over important markets.

Th is crucial distinction undercuts claims that the individual 
mandate is similar to decisions upholding Congress’ power to 
forbid racial discrimination by commercial establishments such 
as restaurants and hotels.12 Th ese federal antidiscrimination laws 
applied to preexisting businesses already engaged in commercial 
activity in the regulated industry. By contrast, individuals who 
do not choose to purchase health insurance are not thereby 
participating in the insurance business. Th e health insurance 
mandate is more analogous to a statute that requires individuals 
to patronize a restaurant or hotel even if they had no previous 
intention of doing so.
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Some argue that those who choose not to purchase health 
insurance are not simply “doing nothing.” For example, Jack 
Balkin writes that:

Critics charge that . . . people [who do not buy insurance] 
are not engaged in any activity that Congress might 
regulate; they are simply doing nothing. Th is is not the case. 
Such people actually self-insure through various means. 
When uninsured people get sick, they rely on their families 
for fi nancial support, go to emergency rooms (often passing 
costs on to others), or purchase over-the-counter remedies. 
Th ey substitute these activities for paying premiums to 
health insurance companies.13

However, the individual mandate is not contingent on 
engaging in any of these alternative activities. It applies even 
to those uninsured individuals who never get sick enough to 
rely on their families or go to emergency rooms. In addition, 
people who do these other things (with the possible exception 
of purchasing over-the-counter remedies) are still not engaged 
in commercial activity.

Congress could potentially have strengthened the bill’s 
constitutional standing by limiting the mandate only to those 
people who get sick and report to emergency rooms or purchase 
over-the-counter medicine.14 But that approach would almost 
certainly have been a political nonstarter since it could easily 
have been denounced by opponents as a cruel imposition on 
the sick.

II. The Spending Clause

Some argue that the constitutionality of the individual 
mandate is justifi ed by the Spending Clause, which gives 
Congress the power to impose taxes to “pay the Debts and 
provide for the common Defence and general Welfare of the 
United States.”15 Th ey contend that a mandate could be justifi ed 
as a “tax” authorized by the clause’s provision allowing taxes to 
provide for “the general welfare” because it imposes a fi nancial 
penalty on those who refuse to comply.16

Th is argument is vulnerable to many of the same textual 
objections as the Commerce Clause claim. If accepted, it renders 
most of the rest of Congress’ powers under Article I redundant 
because it would enable Congress to control virtually any 
activity merely by imposing a fi nancial penalty on anyone who 
refuses to comply. Presumably, it could then impose criminal 
sanctions on anyone who refused to pay the penalty. Th us, there 
would be no need for a congressional power to regulate interstate 
or foreign commerce, because Congress could regulate them 
under the Spending Clause. Indeed, this broad interpretation 
of “general welfare” even renders the rest of the Spending 
Clause itself superfl uous. If the General Welfare Clause gives 
Congress the power to tax and spend for any purposes it likes, 
surely that includes the power to do so for purposes of providing 
for “the common defence” and paying the national debt. Yet 
these powers are separately enumerated, which implies that the 
General Welfare Clause must not be interpreted so broadly as 
to make these other powers redundant.17

Interestingly, President Obama appears to disagree with 
academic defenders of the mandate who claim that it is a tax. 

In a September ABC News interview, he emphasized that “for 
us to say that you’ve got to take a responsibility to get health 
insurance is absolutely not a tax increase.”18 Unlike some of his 
defenders, the President appears to believe that the individual 
mandate is not a tax, but a penalty for noncompliance with a 
regulatory requirement.

Defenders of the health insurance mandate’s 
constitutionality generally ignore the text and original meaning 
of the Constitution, relying almost entirely on precedent 
to bolster their position.19 Yet the President, members of 
Congress, and Supreme Court Justices have taken oaths to 
uphold the Constitution, not merely what judicial precedent 
says it means.

III. Striking Down the Mandate Does not Require 
Invalidation of the Entire Post-New Deal State

Since the 1930s, the Supreme Court has upheld as 
constitutional numerous exercises of congressional power 
that go beyond the text of the Commerce Clause. A variety of 
major regulatory statutes rely on these precedents, including 
the National Labor Relations Act, agricultural regulations, 
and many others.20 Some undoubtedly fear that relying on the 
text and original meaning to strike down an individual health 
insurance mandate would require invalidation of the entire 
panoply of post-New Deal expansions of federal power. 

Overruling some of the New Deal-era precedents might 
not be such a terrible tragedy.21 Regardless, striking down an 
individual mandate would not require courts to go that far. 
Th e mandate departs even farther from Congress’ textually 
enumerated powers than do the various post-New Deal 
economic programs previously upheld by the Court. Even the 
most expansive of these programs did not compel individuals 
to engage in economic transactions. Rather, they sought to 
regulate individuals’ preexisting participation in commerce, 
such as in the market for labor,22 the market for agricultural 
products,23 or the restaurant and motel markets.24 Many of the 
great post-New Deal regulatory programs departed from the text 
by regulating economic activities that did not actually involve 
commerce across state lines. But the individual mandate goes a 
step further than this by regulating conduct that doesn’t involve 
any preexisting participation in commerce at all. 

To say that an individual mandate can be invalidated 
without undercutting major longstanding government 
programs is not the same thing as saying that existing precedent 
can’t be plausibly interpreted to support its constitutionality. 
For example, the Supreme Court’s most expansive Commerce 
Clause precedent, Gonzales v. Raich, could be read in that way.25 
However, the reasoning of the Court’s precedents is distinct 
from the programs those precedents uphold. Th e latter can be 
preserved without necessarily endorsing all the most expansive 
language of the former and without giving Congress virtually 
unlimited power. Even Raich,26 which endorsed Congress’ power 
to forbid the possession of homegrown medical marijuana that 
had never been sold in any market or crossed state lines, did 
not uphold a program that required people to participate in 
economic transactions that they had previously avoided. And, 
obviously, a decision overruling Raich or cutting back on its 



March 2010 51

reasoning would not imperil the major pillars of the post-New 
Deal regulatory state.

Perhaps the constitutional text can be overridden in order 
to uphold longstanding government programs whose abolition 
would be costly or politically infeasible. But there is no reason 
to ignore it merely to avoid disturbing the most indefensible 
elements of the Court’s reasoning in previous decisions. It may 
be undesirable or at least politically impossible for the Court to 
fully enforce the textual limits on Congress’ Article I powers. 
Yet it is also dangerous to use this reality as a justifi cation for 
giving Congress a virtual blank check to wield unconstrained 
power. 

Judicially-enforced limits on federal power protect many 
important benefi ts of a federal system, including competition 
between state governments and the ability of citizens to “vote 
with their feet” to escape policies that oppress them or harm 
their interests.27 Contrary to claims that such limits undercut 
democracy, they can actually enhance democratic control 
over government by limiting the range of federal policies that 
overburdened voters have to monitor, and by enhancing citizens’ 
abilities to vote with their feet as well as at the ballot box.28

An individual mandate requiring the purchase of health 
insurance exceeds Congress’ powers under the Constitution. 
And courts can strike it down without imperiling any major 
long-established government programs.
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