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SHOULD JUDGES JUDGE?: THE AFFORDABLE CARE ACT, SUBSIDIES, AND JUDICIAL
ENGAGEMENT
By William R. Maurer*

Note from the Editor:

This article is about D.C. Circuit’s decision in Halbig v. Burwel/ and the U.S. Supreme Court’s decision to grant review in
similar case from the Fourth Circuit, King v. Burwell. As always, the Federalist Society takes no position on particular legal or
public policy initiatives. Any expressions of opinion are those of the author. The Federalist Society seeks to further discussion
about statutory interpretation, judicial engagement, and the Affordable Care Act. To this end, we offer links below to other
perspectives on the issue, and we invite responses from our audience. To join this debate, please email us at info@fed-soc.org.
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* Samuel Bagnestos, The (Legally) Nonsensical Rearguard Challenge to Obamacare, DisasiLity Law Brog (Nov. 26, 2012):
heep://disabilitylaw.blogspot.de/2012/11/the-legally-nonsensical-rearguard.html

* Timothy Jost, Tax Credits in Federally Facilitated Exchanges Are Consistent With the Ajﬁm’ab/e Care Act’s Language and History,
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* David Zift, Halbig, Statutory ]nte;;oremtzon, and Le:som [ Learned In Pmmce, ZIFF BLOG (Jul. 29, 2014): https://ziffblog.

* Abbe Gluck, Symposium: The grant in King—Obamacare subsidies as textualism’s big test, SCOTUSBLoG (Nov. 7, 2014,

12:48 PM): http://www.scotusblog.com/2014/11/symposium-the-grant-in-king-obamacare-subsidies-as-textualisms-big-test/

* Jonathan Adler, Symposium: A welcome grant for a straightforward statutory case, SCOTUSBLoG (Nov. 9, 2014, 8:55 PM):
http://www.scotusblog.com/2014/11/symposium-a-welcome-grant-for-a-straightforward-statutory-case-2/

o Patrick Wyrick, Symposium: King v. Burwell—a simple case, SCOTUSBLoG (Nov. 10, 2014, 10:51 AM): http://www.

scotusblog.com/2014/11/symposium-king-v-burwell-a-simple-case/

t is rare that a Court of Appeals’ decision about whether
Ithe Internal Revenue Service’s interpretation’ of a tax law
was legal under the Administrative Procedure Act? earns
critical review from 7he New York Times,> MSNBC,* and The
Daily Show.?> However, when that decision concerns the Patient
Protection and Affordable Care Act (also known as the ACA
or, more commonly, “Obamacare”),® the attention becomes
understandable. The decision of the U.S. Court of Appeals for
the D.C. Circuit in Halbig v. Burwell is also notable because
it represents a rare bird: a case in which the government lost
despite the fact that the judiciary has crafted a set of rules, the
application of which usually ensures that the government usu-
ally wins in cases involving statutory construction.
In response to the government’s petition for rehearing, a
majority of judges on the D.C. Circuit voted to vacate the panel
decision and rehear the case en banc.? Then, on November 7,

2014, the Supreme Court dropped a bombshell. The Court

*William R. Maurer is a senior attorney with the Institute for Justice.

granted review of King v. Burwell, a decision from the Fourth
Circuit that came to the opposite conclusion as the panel deci-
sion in Halbig.’ These cases now raise a national debate about
the role of judges in reviewing federal statutes that concern
significant issues of public policy.

Halbig and King concern the IRS’s interpretation of a
section of the ACA concerning tax credits for buying health
insurance from an “Exchange.”'® Under the ACA, Exchanges
are either governmental or nonprofit entities established to pro-
vide a marketplace for health insurance."" The ACA recognizes
two types of Exchanges: those established by the states, and, if
a state does not establish its own Exchange, those established
by the federal government for the state.'> The ACA subsidizes
health insurance for healthy, but less well-off, people through
tax credits. Under the ACA, these tax credits are available for in-
surance purchased on an “Exchange established by the State.”’?
If a person purchased their insurance through the federally
established Exchanges, arguably they do not get the tax credit.

The credit is important to the ACA because, besides pur-
portedly driving down the cost of insurance, it also increases the
number of people who would buy insurance under the ACA’s
individual and employer mandates.! These mandates require
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that individuals obtain, and large employers offer, insurance
or face a tax penalty.”” This penalty does not kick in, however,
if the cost of insurance, minus any tax credits, is too high.'®
Thus, if tax credits are not available in states with only federal
Exchanges—and only 14 states and the District of Columbia
have established their own Exchanges—fewer people and em-
ployers are subject to the penalty. The tax credits thus extend
the reach of the individual and employer mandates.

In other words, if one were to read the ACA as it is writ-
ten and have the tax credits available only for those purchasing
through state Exchanges, the law’s reach would be significantly
diminished.

There is considerable evidence that the government in-
tended this to be the result, including statements by the private-
sector “architect” of Obamacare, Jonathan Gruber, and others
with inside knowledge.!” Under this view, Congress wanted to
incentivize the states into establishing their own Exchanges by
withholding the tax credits to residents of states that refused
to do so. If that was what Congress was trying to do, however,
Congress guessed wrong—very few states were persuaded by
the efforts to create their own Exchanges by providing credits
to their residents.

The strongest evidence that this was the result that Con-
gress intended, though, was that Congress wrote the statute to
operate this way. The law says the tax credits go only to people
to purchase insurance on an “Exchange established by the
State.”"® The legislative history simply does not support the
assertion that this was nothing more than a “scrivener’s error,”
as some of the law’s proponents have argued, but a deliberate
decision made by the bill’s drafters sometime in the process."”
Nor does reading the statute this way make other sections of
the law absurd, as others claim.?® The statute still functions,
just not as broadly as the government later decided it should.”!

When the IRS issued its interpretation of the statute, it
decided that Congress did not mean what it said. Instead of
extending tax credits to only those people purchasing insur-
ance through an “Exchange established by the State,” the IRS
extended the credit to people who purchased insurance through
the federal Exchange.?? Congress’s bad bet was now forgiven.

Many believe that the IRS was completely justified in
interpreting the law this way, including the dissenting judge
in the panel decision in Halbigand the Fourth Circuit panel in
King. For instance, writing in Slate, the well-respected academic
Professor Richard Hasen of U.C. Irvine Law School, argued
that the courts should defer to the IRS’s rewriting of the statute
because courts have an obligation to “make the law work.”*
According to Hasen, because Congress itself “is barely work-
ing,” Congress is much less likely to fix a law with mistakes in
it and the courts therefore have an obligation to get the laws
to “work for the people.””

The critique of reading the ACA as it is written is ulti-
mately directed to an interpretive theory called “textualism.”
This approach, championed most notably by Justice Antonin
Scalia, can be generally summed up by simply saying, “read the
text.”? If the law says “X,” a judge should not rewrite the law
to make it read “Not X” in order to achieve results the judge
likes better. According to the dissenting judge in Halbig, the
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judges on the Fourth Circuit in King, and scholars like Hasen,
statutes should be read to fulfill their purpose or to achieve the
“big picture” and minimize “human costs” (as Hasen puts it).”

Under this approach, it does not matter much whether
Congress deliberately tried to induce state cooperation with the
stick-and-carrot of tax credits, nor does it matter that Congress
guessed wrong in doing so. What matters is that the reach of
the ACA could be significantly limited by interpreting the law
according to its literal language. Courts have an obligation to
relieve Congress of either its poor draftsmanship (if the tax-
credit restriction was unintended) or the consequences of its
bad bet (if the restriction was intended) in order to end up with
a statute that those in power prefer.

The “contextual” approach to statute-reading urged by
the ACA’s supporters is fairly common.” But this is just a
mechanism courts can use to have the government win when
someone sues it, leading inexorably to a larger government with
fewer constraints. The courts have created myriad doctrines
to help the government win court cases, including things like
abstention and justiciability.?” Anti-textualism can then become
a fallback argument when those rules do not hand the govern-
ment a victory.

But the critics of textualism are unclear as to what benefits
come from permitting the courts to rewrite laws except that
policy preferences they like remain in effect. The concurring
judge in King, for instance, faulted those who challenged the law
as seeking to “deny to millions of Americans desperately-needed
health insurance.”® But this approach will likely result in more
poorly written laws that are unread and unreadable, and it is
unclear how this would be a good result “for the people” who
have to comply with them.

Congress is perfectly capable of writing a law that extends
tax credits to people who purchase insurance on a federal
Exchange. If Congress intended to do that but did not, then
perhaps it should stop writing laws that are so complex the
drafters cannot get the wording right. If Congress cannot fix its
drafting error in this instance—if an error it was—then perhaps
it should live with the consequences. Call it the “Knowing-
What's-In-A-Law-Before-It’s-Passed” principle of statutory
interpretation.’' Letting Congress off the hook for drafting a
law of unusual complexity and pushing it through before many
even had time to read it will simply encourage Congress to pass
opaque and poorly-thought-out laws in the future.

This raises the question of why should the courts step in to
rewrite a law to fix a mistake in favor of one litigant, especially
when, in other legal contexts, like contracts, drafting mistakes
work against the drafter?®? If the answer is, “courts need to
make laws work for people,” why is that simply not a value
judgment whose end result is that one litigant (the government)
consistently wins and the other (the individual) consistently
loses? Putting aside the fact that the law does not “work” for
the plaintiffs in these cases or else they would not have chal-
lenged it, the idea that the courts should operate on a “needs
of the many outweigh the needs of the few” means that we are
not really a country of laws. Instead, we are a country where
all the branches of the government work in tandem to achieve
policy outcomes, instead of checking one another to protect
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individual rights. Besides violating the separation of powers,
this approach raises serious issues about whether litigants
before the courts are receiving the process that is due to them
under the Constitution.

Many of those unhappy with the textualist approach to
reviewing the ACA believe that Obamacare is so important
that judges should close their eyes to what is written in plain
English. Under their view, it is perfectly fine for the Legislature
to write laws that say one thing but intend to do another and
the Executive to rewrite the law to reflect the prevailing view
of what the law should say. The role of the courts is to pretend
that this is somehow acceptable so the government will win.
That is not judging. That is judicial abdication.

What the panel majority in Halbig did was real judging,
not, as E.J. Dionne suggested, “judicial activism.”® It held a
co-equal branch of government to account and insisted that
the law be read to comply with the policy choices manifested
in the law itself (as opposed to what the government says
the law means now). Now the Supreme Court must decide
whether it will ignore what the law says and simply accept
the government’s latest explanation of what it meant to do.
If they do, then they are doing what we think judges are sup-
posed to do: engage in the facts of every case and require the
government to abide by the same standards applicable to other
litigants in court.*® It is “activism” to instead rewrite the law
to conform to what the government wishes the law to be, not
to what it actually is.

If the Supreme Court affirms the decision in King, that
will be a victory for Obamacare, but will give Congress the
green light to write incomprehensible, unread and sloppily
drafted laws, safe in the knowledge that the judiciary will
relieve them of the consequences of their errors. That result
could help Obamacare limp along for a few more years, but
that victory will come at the cost of endangering individual
rights, respect for the rule of law and due process.
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