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Frir or A Coine

THE APPROPRIATE STANDARD OF REVIEW IN (GOVERNMENT LICENSING

By Geoffrey W. Hymans & Daniel ]. Appel*

For the preservation, exercise, and enjoyment of these rights the
individual citizen, as a necessity, must be left free to adopt such
calling, profession, or trade as may seem to him most conducive
to that end. Without this right he cannot be a freeman. This right
to choose one’s calling is an essential part of that liberty which
it is the object of government to protect; and a calling, when
chosen, is a man’s property and right. Liberty and property are
not protected where these rights are arbitrarily assailed.

The Slaughterhouse Cases (1872) (Bradley, J., dissenting)

at standard of proof should the government meet

to impose sanctions on an individual licensed by the

state to practice his chosen profession? In a series

of decisions this decade,' the Supreme Court of Washington
State required the government to prove facts constituting
“unprofessional conduct” by clear and convincing evidence.?
Dissenters argue that, as a result of these decisions, “some of
the state’s most vulnerable citizens are now even more at risk
for abuse.”3 But there has been little empirical evidence to back
these claims. Indeed, legislatively mandated biennial reports on
the professional disciplinary process in Washington demonstrate
that the higher burden of proof has had little effect on the

imposition of licensing sanctions in the state.
I. WasSHINGTON'S LEGAL LANDMARKS

Prior to 2001, Washington’s courts applied a preponderance
of the evidence standard to professional disciplinary cases. Yet
that year the Supreme Court of Washington accepted review
of Nguyen v. Washington State Department of Health, a case
that generated little attention when it had been decided by the
state court of appeals earlier in the year (it had originally been
issued as an unpublished decision), but would prove to be of
great import.

Dr. Bang Duy Nguyen was a physician who had been
accused by the state Medical Quality Assurance Commission
of rendering unprofessional care in the treatment of twenty-
two patients and of sexual misconduct with three patients.
Following a six-day hearing, the Commission, applying a
preponderance of the evidence standard, found that Dr. Nguyen
had committed sexual misconduct with three patients, revoked
his license indefinitely, and barred him from seeking relicensure
for five years.

No Washington statute specifically set the standard
of proof for administrative professional licensing cases. Yet
the Washington State Department of Health, under general
administrative-rule making authority granted in the state’s
Uniform Disciplinary Act, had adopted the following
administrative rule: “Except as otherwise provided by statute,
the burden in all cases is a preponderance of the evidence.™

* Geoffrey W, Hymans is an Assistant Attorney General in Washington
State. Daniel ]. Appel is a judicial clerk for Judge Jennifer Elrod of the
United States Court of Appeals for the Fifth Circuit.
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Dr. Nguyen claimed that the use of a “mere preponderance”
standard violated his right to due process of law under the
Fourteenth Amendment of the U.S. Constitution. He argued
that the individual interests at stake in the revocation or
restriction of a professional license were as important as interests
the U.S. Supreme Court had already recognized as requiring
a higher burden of proof. These interests included the liberty
interest in not being civilly committed,’ in not being deported
or denaturalized,® and in not having ones parental rights
terminated by the state.”

The court analyzed Dr. Nguyen’s claims under Mathews v.
Eldridge,® which set forth the U.S. Supreme Court’s izbertest for
procedural due process. This test balanced the private interest
affected by state action—the risk of erroneous deprivation
through the procedures used—against the governmental
interest in the added fiscal and administrative burden the
additional process would entail. While the Supreme Court of
Washington felt that these factors had only “uneven relevance
and application” to the issue of what burden of proof should be
required in any given circumstance,’ it examined the interests
under the Mathews framework.

The court first concluded that the private interest was
substantial. It recognized that “loss or suspension of the
physician’s license destroys his ability to practice medicine,
diminishes the doctor’s standing in both the medical and
lay communities, and deprives the doctor of the benefit of a
degree for which he or she has probably spent countless hours
and probably tens (if not hundreds) of thousands of dollars
pursuing.”'® The court noted that it had long characterized
professional disciplinary cases as “quasi-criminal,” and noted
that it had previously held that quasi-criminal bar disciplinary
proceedings required no less than clear and convincing
proof.!!

The court found the risk of an erroneous result under
a mere preponderance test to be high. It noted that the
medical disciplinary board is investigator, prosecutor, and
decisionmaker, and that the availability of judicial review
provided “little solace” when, under the state’s administrative
procedures act, that review was “high on deference but low on
correction of errors.”'? The court further examined the standard
of conduct against which a professional actions are measured
in a disciplinary case—in this case “incompetency, negligence,
malpractice, moral turpitude, dishonesty, and corruption—and
held that “it is difficult to imagine a more subject and relative
standard than that applied in a medical disciplinary proceeding
where the minimum standard of care is often determined by
opinion, and necessarily so.”*?

Finally, the court examined the government interests
at stake. It first discussed the government interests that may
actually be weighed in determining the process due. Examining
U.S. Supreme Court precedent, the court noted that “this
requirement relates to the practical and financial burdens to
be imposed upon the government were it to adopt a possible
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substitute procedure for the one currently employed... [t]he
requirement does not relate to the interest which the government
attempts to vindicate through the procedure itself.”'* The court
concluded that “an increased burden of proof would not have
the slightest fiscal impact upon the state, as it would appreciably
change the nature of the hearing per se.”®

Balancing these factors, the court found that the higher
burden of proof would protect critically important private
interests with little or no additional burden on the state.
Henceforth, clear and convincing evidence would be required
in Washington to impose sanctions upon a physician.

But what about other professionals? The reach of the state
in requiring government permission to practice a profession has
exploded in recent years, and Washington State has certainly not
lagged in this regard. In just the past few years the legislature has
licensed'® athletic trainers, animal masseuses, dental assistants,
genetic counselors, speech-language pathology assistants, and
landscape architects. This, in addition to the vast number of
professional licenses already required by the state."”

Following Nguyen, Washington’s lower appellate courts
split on whether a clear and convincing burden of proof should
apply to “lesser” professions. One court held that a mere
preponderance could still be applied in imposing sanctions
upon a real estate appraiser’s license,'® primarily because the
resources expended in obtaining the license were less and
therefore, according to this court, the individual’s liberty and
property interest in the license were diminished. In contrast,
a different division of the Washington State Court of Appeals
applied Nguyen in a matter involving a professional engineer’s
license.”

This set the stage for the issue’s return to the Supreme
Court of Washington in 2006. In Ongom v. Department
of Health® the court faced a rare factual situation where
an administrative hearing officer found misconduct by a
preponderance of evidence, but further concluded that the
state had not proved its case by clear and convincing evidence.
The matter involved a nursing assistant, a profession that, while
licensed in Washington and subject to professional discipline
under Washington statute, had minimal requirements to obtain
a credential.!

The court reaffirmed Nguyen and applied it to all
professional licenses in Washington, this time in a narrow 5-4
ruling. It rejected the state’s arguments that “lesser” credentials
should be subject to a lesser burden of proof because they
represent less of an investment in education and training. “We
cannot say Ms. Ongom’s interest in earning a living as a nursing
assistant is any less valuable to her than Dr. Nguyen’s interest
in pursuing his career as a medical doctor.”*

The court also rejected a contention that the standard of
proof should vary according to the actual sanction imposed.
The state argued that where less than total revocation of the
license was imposed, a lower burden of proof would suffice. This
rather strange suggestion was met with the court’s declaration
that “we do not believe that the constitutional standard of proof
in a proceeding can be determined only after the outcome is
known.... The burden of proof does not differ based on result

of a particular proceeding or the nature of the charges.””
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Together, Nguyen and Ongom represent the most thorough
recent analysis of the constitutionally required burden of
proof in professional disciplinary cases. They also represent
the high-water mark thus far in providing protection to the
ever-increasing number of state-licensed professionals when
they face efforts by the state to restrict, suspend, or revoke
their licenses.

II. OTHER JURISDICTIONS

'The Nguyen court accurately noted that “[s]tate precedent
from other jurisdictions is divided” on the standard of proof
required in professional disciplinary proceedings.* Some state
courts have chosen or upheld the preponderance standard
without addressing the constitutional ramifications of their
decisions.” Others have summarily rejected any constitutional
arguments in favor of the clear and convincing standard.?
The courts that have carefully analyzed the Constitution’s
requirements under the Due Process clause have reached
differing conclusions based primarily on different views of the
interests involved. This section examines these cases, beginning
with those upholding the preponderance standard.

A. Cases Upholding the Preponderance Standard

In one of the earlier cases to uphold the preponderance
standard in the face of a due process challenge, the Supreme
Court of New Jersey considered a doctor whose license to
practice medicine was revoked by the State Board of Medical
Examiners on the basis of various malpractice and professional
misconduct claims.”” In analyzing the due process issue, the
court first noted that the preponderance standard of proof
had “been consistently applied in agency adjudications for
many years” before proceeding to the Mathews balancing test.?®
Beginning with the private interest—a medical license that is
a property right “always subject to reasonable regulation in the
public interest”®—the court discussed the purposes behind
the various evidentiary standards.*® Like Nguyen, Polk relied
on Addington and Santosky to conclude that the clear and
convincing standard applied to civil proceedings in which
the loss suffered was comparable to criminal proceedings,
such as a deprivation of liberty or a permanent loss of a
significant interest.>’ Polk borrowed the same phrases used to
describe interests that trigger the heightened standard, such as
“particularly important” and “more substantial that mere loss
of money,” the loss of which poses a “significant deprivation of
liberty” or is a “stigma.”** In addition to the nature of the private
interest, the Polk court also considered the extent of the loss,
and noted that the loss of a medical license is not permanent
in New Jersey; the licensee can reapply for licensure at a later
date.* Even so, the court concluded that the private interest “is
substantial and the potential deprivation great.”

Moving to the next Mathews factor, the government’s
interest,”> Polk emphasized the right and duty of the government
to protect the public, assuring its health and safety through
regulating the medical profession.* In New Jersey, this interest
trumps the doctor’s interest in practicing medicine: “The right of
physicians to practice their profession is necessarily subordinate
to this governmental interest.”® As described above, Nguyen
limited the government’s interests to the additional fiscal and

31



OO OO OO OO OO SOOI OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

administrative burdens of applying the higher evidentiary
standard. The Supreme Court of Washington refused to
consider as part of its Mathews inquiry the “interest which
the government attempts to vindicate through the procedure
itself.”?®

Finally, Polk analyzed the third Mathews factor, the
risk of erroneous deprivation. The Supreme Court of New
Jersey framed the question as whether the preponderance
standard “fairly allocates the risk of mistake between the
two parties and sufficiently reduces for both the risk of an
erroneous deprivation.”® The court found the preponderance
standard sufficient for several reasons. First, a medical license
can be revoked in New Jersey only under “heightened and
strict substantive standards,” including “insanity, physical or
mental incapacity, [and] professional incompetence,” among
others.” Second, the doctor has the ability to defend himself
or herself with a full array of procedural safeguards, including
representation by counsel and the ability to call witnesses." And
third, the nature of disciplinary proceedings minimizes the risk
of error because all those involved—parties, witnesses, and the
decision maker—are knowledgeable in the field, and the subject
matter is not “elusive or esoteric” such that a higher evidentiary
standard is needed to generate confidence in the outcome.” For
these reasons, Polk concluded that the preponderance standard
was suficient to reasonably guard against mistakes, and thus to
satisfy the constitutional demands of due process when balanced
with the interests involved.*

Other state courts have reached similar conclusions. In
Gandhi v. State Medical Examining Board, the Wisconsin Court
of Appeals emphasized many of the same points as the Polk
court in New Jersey.“ Gandhi recognized the importance of
the private interest and the tremendous deprivation suffered
when a medical license is lost, but likewise noted that the license
may be regained at a later date.” On the second factor, Gandhi
emphasized the government’s interest—indeed, its obligation—
to protect the welfare of its citizens, which is “superior to the
privilege of any individual to practice his or her profession.”#
Finally, Gandhi pointed to procedural safeguards protecting
the licensee, and the composition of the tribunal—mostly
physicians, who understand the substantive standards governing
medical disciplinary proceedings.” Weighing these factors,
the Gandpi court concluded that the preponderance standards
comports with due process.®

In North Dakota State Board of Medical Examiners v. Hsu,
the North Dakota Supreme Court examined this issue and
reached the same conclusion.® Hsu discussed several cases on
either side of the debate, including Nguyen, Polk, and Gandpi.”
While admitting the physician’s interest in his medical license
was substantial, the Hsu court was persuaded that “the State’s
interest in protecting the health, safety, and welfare of its citizens
is superior to a licensee’s interest.”' Further, Hs# minimized
the state’s role as investigator, prosecutor, and adjudicator, a
fact that Nguyen, among others, used to support the clear and
convincing standard.’” Balancing these interests, Hsu upheld
the preponderance standard.>
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B. Cases Requiring the Clear and Convincing Standard

A number of states have adopted the clear and convincing
standard without reference to the demands of constitutional
due process.” At least one state has adopted the standard by
statute.” Others, though, have reached that conclusion based
on a Nguyen-like due process analysis. In Johnson v. Board of
Governors of Registered Dentists, for example, the Supreme Court
of Oklahoma discussed the standard of proof the Constitution
requires in professional disciplinary proceedings, beginning
with the purposes of the various evidentiary standards.”® Like
Nguyen, Johnson understood a professional medical license to
be a protected property interest, the loss of which is penal in
character and destroys a doctor’s “means of livelihood.” Johnson
recognized the state’s interest “in the health, safety and welfare of
its citizens,” but considered the risk of erroneous deprivation to
be high, particularly because the state agency is the investigator,
prosecutor, and decisionmaker.’® When balanced against the
interests involved, this high risk of error led the Johnson court
to hold that due process required clear and convincing evidence
in professional disciplinary proceedings.”

Likewise, in Painter v. Abels, the Supreme Court of
Wyoming, relying on Johnson, noted the “quasi-criminal” nature
of these proceedings.®® Applying the Mathews balancing test,
Painter called the private interest “substantial” and divided the
potential loss into three components: (1) the loss of a property
right, (2) the loss of a livelihood, and (3) the loss of professional
reputation.®’ Balancing this interest was the “state’s interest in
protecting the health, safety, and welfare of its citizens from a
medical licensee’s incompetence or misconduct.”®* Finally, like
Johnson, Painter concludes that the risk of error is high because
the same agency investigates, prosecutes, and decides.®* For
these reasons, Painter held that due process requires clear and
convincing evidence.

As is evident from the above discussion, more states
weighing the commands of due process have upheld the
preponderance standard over the clear and convincing standard.
But where the higher burden of proof has been applied, has
it hindered the imposition of sanctions on licensees who have
committed professional misconduct?

III. ErrecTS & LESSONS

One dissent in Ongom lamented that following Nguyen
and Ongom, “some of this state’s most vulnerable citizens are
now even more at risk for abuse.”* The lead dissent claimed that
“the Nguyen majority’s incorrect application of the Marthews test
will harm the government’s ability to protect the public from
incompetent health care workers.”®® Have these dire predictions
come to pass?

Not according to the data accumulated by the Washington
State Department of Health. The Department is required by
statute to produce an annual report on health professional
discipline cases in Washington, a report which until 2008 was
produced biennially.® This report contains data on the number
of licensed professionals, the number of complaints, and the
instances in which discipline was imposed for each reporting
period.”
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Nguyen was issued in August, 2001. During the 1999-
2001 biennium, approximately 0.5% (.005) of the licensed
health professionals in Washington received some form of
discipline. In the preceding biennia the figures were 0.5%
(1997-1999 biennium), 0.4% (1995-1997 biennium), 0.4%
(1993-1995 biennium), 0.7% (1991-1993 biennium), and
0.5% (1989-1991 biennium).%

In the reports since Nguyen was issued the level of
professional disciplinary sanctions imposed upon licensed
Washington State health care professionals has been 0.7%
(2001-2003 biennium), 0.6% (2003-2005 biennium), 0.6%
(2005-2007 biennium), and 0.4% (for the 2008 initial annual
report). Given an expected level of variation across biennia, one
can hardly conclude that there has been a significant drop-off in
the amount of discipline imposed while the state has operated
under a clear-and-convincing evidence burden of proof. While
the authors acknowledge that this is a rough measure, not
accounting for other factors which may affect the imposition
of discipline,®” what is clear is that the sky has not fallen.

Upon reflection, the complaints of the Ongom dissenters
seem misplaced. This is partly because increasing the burden
of proof may only affect marginal cases which would have
presented proof problems anyway. An agency may be less willing
to take a case with significant evidentiary holes to hearing if
they doubt they can convince a fact-finder to a clear-and-
convincing degree.

But another reason the sky has not fallen is that the
“burden of proof” is simply a measure of how certain a fact-
finder must be that misconduct has been committed. It is not
generally a measure of the quantum of proof necessary to meet
that level of certainty. In Washington, even a single witness
can be sufficient to prove a criminal case beyond a reasonable
doubt.”® Further, under the Washington State Administrative
Procedures Act,”" a court only reviews administrative decisions
to determine if substantial evidence exists which supports an
administrative law judge’s factual findings, a fact noted by
the Nguyen majority.”? Finally, the disciplining authority in
Washington remains (at least nominally) the investigator, the
prosecutor, the fact-finder, and the imposer of professional
discipline. It is unlikely that many cases exist comparable to
Ongom where an administrative decisionmaker would admit to
being convinced that misconduct occurred by a preponderance
of evidence, but not clearly convinced.

Given these realities, we must ask ourselves whether the
higher burden of proof actually has any utility in protecting
a professional licensee’s constitutional property and liberty
interests. The authors intend to explore this further in their
forthcoming article, but the most important role of the higher
burden of proof is likely the rhetorical one. It allows a legal
advocate to seed doubt in an administrative decisionmaker’s
(sometimes collective) mind by focusing on whether the
decisionmaker has reached the required level of certainty.
Perhaps, in this era of ever-increasing state regulation of
professionals, that is all we can ask.
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