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“CLASS” ARBITRATION? WHAT ABOUT THE RIGHTS OF ABSENT “CLASS” MEMBERS?

BY EDWARD C. ANDERSON & KIRK D. KNUTSON*

During the past two decades, in response to the cost,
risk and inefficiency of the litigation system, an
increasing number of attorneys have been turning

to arbitration as a preferred means of resolving disputes.1

As one result, arbitration clauses are now regularly included
in form contracts governing millions of relationships that
drive the United States economy. This trend has caused
courts to examine the relationship between arbitration and
class actions under Rule 23 of the Federal Rules of Civil
Procedure.2

Three years ago, in Green Tree Financial Corp. v.
Bazzle,3 the Supreme Court considered whether a particular
arbitration clause prohibited “class” arbitration. This article
begins by discussing that decision and identifying the
several questions remaining in its wake. One of those
questions—whether there are any limitations on class action
“waivers”4 in arbitration—has engendered a substantial
body of case law. The second part of this article examines
some of those decisions.

The third part of this article discusses the distinctions
between arbitration and class actions as procedural
mechanisms. Finally, the article concludes by considering
the impact of the nature of arbitration and the contractual
rights of the parties, among other things, on any “class
arbitration” rules. To accommodate the rights of absent
“class” members, “class” arbitration must follow the
traditional affirmative “opt-in” procedure rather than the
“opt-out” procedure applicable under Rule 23.5

THE SUPREME COURT VISITS THE ISSUE OF CLASS

ARBITRATION AND LEAVES MOST QUESTIONS UNANSWERED

In Bazzle, the Supreme Court divided on the issue of
whether the arbitration clause at issue prohibited class
arbitration, leaving the more universal questions without
direct answers. Bazzle combined two related cases from the
South Carolina state courts. In each case, the plaintiff
brought a putative class action against Green Tree Financial
Corporation (“Green Tree”), a commercial lender, alleging
that Green Tree failed to provide the borrowers with a legally
required document in connection with their purchase of a
mobile home.6

Green Tree maintained that the arbitration clause in its
contracts with the plaintiffs precluded the lawsuits and
required individual arbitration. In one case, the trial court
compelled arbitration but certified an arbitration class.7 In
the other, the arbitrator followed the lead of the trial court
and certified an arbitration class.8 The same arbitrator heard
both cases and awarded $10,935,000 in damages to one class
and $9,200,000 to the other.9

In appealing the trial court’s subsequent confirmation
of those awards, Green Tree argued that by imposing class
arbitration, the trial court and arbitrator failed to enforce the
arbitration agreement in accordance with its terms as required
by the Federal Arbitration Act (“FAA”).10 The South Carolina
Supreme Court disagreed, holding that Green Tree’s contracts
were silent on the issue and that South Carolina law permitted
class arbitration.11

The United States Supreme Court granted certiorari.
In a plurality opinion authored by Justice Breyer and joined
by Justices Scalia, Souter and Ginsburg, the Court held that,
in deciding that the agreement did not bar class arbitration,
the lower courts had usurped the arbitrator’s authority since
an arbitration contract necessarily delegates such questions
of interpretation to the arbitrator.12 The Court remanded the
case to allow the arbitrator to decide the question of whether
the agreement prohibited class arbitration because the trial
court decided the question in one case and the arbitrator
had followed the court’s lead in the other case.13

Beyond that narrow holding, the Court was splintered.
Justice Stevens concurred in the result solely to effectuate
a controlling judgment. Chief Justice Rehnquist authored a
dissenting opinion, joined by Justices O’Connor and
Kennedy, which concluded that the contracts at issue
actually did bar class arbitration and, accordingly, South
Carolina’s imposition of class arbitration ran afoul of the
FAA.14 Justice Thomas dissented in adherence to his
continuing belief that the FAA does not apply to state court
proceedings.

In the wake of Bazzle there remain several unanswered
questions. For example, what language is sufficient to forbid
class arbitration, triggering the FAA requirement that an
arbitration agreement be enforced in accordance with its
terms? A related question is the degree to which courts will
review an arbitrator’s determination that an arbitration clause
does or does not prohibit class arbitration.

These questions, along with Bazzle itself, will
eventually become moot, as attorneys drafting arbitration
clauses fulfill Justice Steven’s prediction that all future
clauses will explicitly prohibit class arbitration.15 However,
these questions are of continuing significance for the many
preexisting arbitration clauses that are silent or ambiguous
on the issue of class arbitration.

The Court’s divergent interpretations of the Green Tree
language imply that when an arbitration clause is silent or
inartful on the issue of class arbitration, it is necessarily
ambiguous on that issue.16 Ambiguity effectively forecloses
meaningful review of the arbitrator’s determination because
the meaning of an ambiguous contract is generally
considered a question of fact,17 and an arbitrator’s findings
of fact are virtually unassailable.18 Given the far-reaching
import of an arbitrator’s decision to certify a class, the
absence of any meaningful review of a “class” certification
is one dramatic result of Bazzle.

*Edward C. Anderson is the CEO and Managing Director of the
National Arbitration Forum, where Kirk D. Knutson is Staff
Counsel.
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EVEN WHERE THE CLAUSE PROHIBITS “CLASS”
ARBITRATION, SOME COURTS REFUSE

TO HONOR THE PROHIBITION

As predicted by Justice Stevens,19 attorneys have
responded to Bazzle by drafting arbitration clauses that
explicitly bar class arbitration, usually by including a class
action “waiver.”20 Bazzle implies class action “waivers” in
arbitration agreements are permissible because, on remand,
the arbitrator was free to determine that the arbitration clause
prohibited class arbitration. Moreover, three of the
dissenting Justices found that the clause in question actually
prohibited class arbitration and therefore, that the FAA
required enforcement of the arbitration clause as written,
thus further establishing the effectiveness of class action
“waivers” in arbitration agreements.21

Because of the impact of these class action waivers
on the class action industry,22 their validity remains the
subject of vigorous litigation, generally under the rubric of
“unconscionability.” The vast majority of jurisdictions
enforce class action “waivers” in arbitration agreements,
holding that such “waivers” must be given effect under the
FAA.23 The majority rule recognizes that the exclusion of
“certain litigation devices is part and parcel of arbitration’s
ability to offer simplicity, informality, and expedition,
characteristics that generally make arbitration an attractive
vehicle for the resolution of low-value claims.”24

In those rare cases where a “waiver” has been found
unconscionable, the matter is still referred to arbitration,
where the arbitrator conducts all subsequent proceedings.25

In Discover Bank v. Superior Court,26 the California Supreme
Court held that a class action “waiver” in an arbitration clause
was unconscionable under California law where the plaintiff
alleged that the “waiver” was part of “a scheme to
deliberately cheat large numbers of consumers out of
individually small sums of money.”27

The New Jersey Supreme Court adopted a similar
analysis in Muhammad v. County Bank of Rehoboth
Beach,28 holding that a particular class action “waiver” in an
arbitration clause was unconscionable under New Jersey
law. In reaching this holding, the Court reasoned that
enforcement of that “waiver” would “functionally exculpate
wrongful conduct by reducing the possibility of attracting
competent counsel to advance the cause of action.”29

However, on the same day it decided Muhammad, the court
held that, under New Jersey law, such “waivers” were not
generally unconscionable.30

A third, and particularly interesting, exception to the
majority rule is Kristian v. Comcast Corp.,31 in which the
First Circuit Court of Appeals held that a class action “waiver”
was unenforceable because without a class action, plaintiffs
would be unable to vindicate their statutory rights.32 As in
Muhammad, the court found that the “waiver” would insulate
the defendant from privately enforced antitrust liability
because the prospect of a substantial recovery was a
necessary incentive to justify the difficulty and expense of
proving an antitrust violation.33

However, instead of ruling that the class action
“waiver” was unconscionable under state law, the First
Circuit concluded that enforcement would result in

prohibitive costs and thus prevent the plaintiffs from
vindicating their statutory rights in the arbitral forum.34

Barring settlement, Kristian may be a good candidate for
Supreme Court review, since it is arguably inconsistent with
the Supreme Court’s ruling in Gilmer35 and presents the
important question whether the FAA allows any limitations
on class action “waivers”.

One district court has already carried Kristian beyond
the orbit of its reasoning. In Wong v.  T-Mobile USA, Inc.,36

the United States District Court for the Eastern District of
Michigan relied on Kristian in holding that a class action
“waiver” was unenforceable because it prevented the plaintiff
from vindicating his statutory rights under the Michigan
Consumer Protection Act.37 Despite relying on Kristian and
acknowledging that it represented a minority position, the
court completely neglected the sine qua non of that decision
—namely, the difficulty and expense of proving an antitrust
violation.

These few courts have not been alone in their refusal
to honor class arbitration “waivers.” In November 2004,
arbitration administrator JAMS announced that it would not
honor class waivers, asserting that “the inclusion of such
clauses is an unfair restriction on the rights of the
consumer.”38 This disregard for party agreements was met
by a barrage of criticism, and JAMS subsequently abandoned
the policy.39 JAMS now requires arbitrators to decide on a
case-by-case basis whether an arbitration clause “permits
the arbitration to proceed on behalf of or against a class.”40

ENFORCEABILITY OFTEN TURNS ON CHOICE OF LAW

Although these outposts of minority law are limited
by geography and narrow circumstances, they are not
insignificant. Accordingly, “choice-of-law” will often dictate
the enforceability of the “waiver.” In Discover Bank, the
class action prohibition was reinstated on remand because
the cardmember agreement provided for the application of
Delaware law and, under Delaware law, class action “waivers”
in arbitration agreements are enforceable.41 In Muhammad,
the agreement also provided for the application of Delaware
law, but the court did not address application of state law
because the defendants had not properly raised the issue.42

It is unclear which law will apply on remand or at arbitration.
These cases underscore the importance of choice-of-law
provisions and the importance, for all parties, of addressing
the issue at each stage of arbitration or litigation.

ARBITRATION AND RULE 23 CLASS ACTIONS ARE DISTINCT

PROCEDURAL MECHANISMS THAT CANNOT

PRACTICALLY BE MERGED.

In federal court, class actions are authorized and
governed by Rule 23 of the Federal Rules of Civil
Procedure.43 The drafters of Rule 23 envisioned class actions
as a way to “achieve economies of time, effort, and expense,
and promote uniformity of decision as to persons similarly
situated, without sacrificing procedural fairness or bringing
about other undesirable results.”44
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The class action device was intended partly to

facilitate the prosecution of minor claims that, standing alone,

are not economically feasible, given the costs of litigation

and the American Rule, which ordinarily prevents a prevailing

party from recovering its attorney fees.
45 

It was also intended

to free courts from the burden of having to try multiple suits

on the same subject matter.
46

Arbitration has the same purpose and achieves the

same goals. It directly reduces the burden on the court

system by removing cases to a different forum. Moreover,

the streamlined procedures of arbitration are naturally

conducive to the prosecution of minor claims.
47 

As the Fifth

Circuit Court of Appeals observed in upholding a class

arbitration “waiver,” the exclusion of “certain litigation

devices,” such as the class action, “is part and parcel of

arbitration’s ability to offer ‘simplicity, informality, and

expedition,’ characteristics that generally make arbitration

an attractive vehicle for the resolution of low-value claims.”
48

Arbitration is suitable for “low-value” or “consumer” claims

because the corporate party typically bears the cost of

arbitration and an arbitrators have the authority to award

attorneys’ fees.
49

Some class action advocates have argued in support

of class actions by portraying class counsel as “private

attorneys general” who punish and deter wrongdoing where

the public authority has failed to act.
50 

However, the history

and substance of Rule 23 do not support this theory of class

actions.
51 

Many states have enacted private attorney general

statutes authorizing a private party to sue on behalf of large

groups or the general public,
52 

which indicates that

Congress, legislatures and courts are perfectly capable of

conferring such authority when they intend to do so.

Since arbitration and class actions are distinct means

of achieving similar purposes, it should come as no surprise

that there is inherent friction between the two procedures.

Generally speaking, this friction derives from the “attempt

to combine the streamlined procedures of an informal dispute

resolution mechanism with the complexity of resolving the

individual claims of large numbers of individuals, in some

cases tens of thousands or more.”
53 

One commentator offers

this evocative description of class arbitration: “half fish and

half fowl, and about as pretty as that image suggests.”
54

By infusing arbitration with the complexity and

numerosity of class actions, thereby eviscerating its

“simplicity, informality, and expedition,”
55 

merger with class

action procedure would deprive arbitration of the attributes

that make it friendly and feasible to the individual consumer.
56

As the Supreme Court has observed, “arbitration’s

advantages often would seem helpful to individuals . . . who

need a less expensive alternative to litigation.”
57

The merger of arbitration and class actions is also

troubling because it would extinguish the contractual rights

of the absent “class members” to elect and enforce dispute

resolution procedures. In other words, procedural rules

would eclipse substantive rights.
58 

The Bazzle plurality

avoided these issues by simply referring the entire issue to

the arbitrator, but the three dissenting Justices explained

how the “class” mechanism would deprive the parties of

their contractual rights.
59 

Specifically, these Justices observed

that applying the “class” mechanism in arbitration destroys

at least two distinct rights: (1) the right to participate in

selecting the arbitrator; and (2) the right to have individual

claims decided by different arbitrators.
60

Further, “class” arbitration carries much greater risk

than a Rule 23 action. Rule 48 of the Federal Rules of Civil

Procedure requires a unanimous verdict by a jury of no fewer

than six members.
61 

Accordingly, in a Rule 23 class action,

the risk of an unfavorable outcome is diffused by delegating

independent fact finding authority to at least six separate

individuals. Moreover, the judge operates as another

constraint, first by deciding whether to certify a class action

and later by guarding against a settlement or verdict

unsupported by the evidence.

In “class” arbitration, by contrast, all of that power is

likely to be concentrated in the hands of a single arbitrator.
62

Moreover, under some arbitration regimes, the arbitrator is

not constrained by any objective standard.
63

Because an arbitrator’s decisions, unlike a verdict, is

subject to very limited review,
64 

the concern inherent in

giving one person such far-reaching authority is even greater

than it would be in traditional litigation. In an attempt to

mitigate this concern, some arbitration administrators have

adopted rules that allow parties to seek judicial review of an

arbitrator’s decision to certify an arbitration class.
65 

However,

given the limited grounds for review, it would be exceedingly

difficult to challenge an arbitrator’s decision on class

certification, especially since class certification is a fact-

intensive inquiry.
66 

These factors combine to make class

arbitration fraught with the potential for irreparable error.

This increases the probability of widely criticized “blackmail”

settlements.
67

“CLASS” ARBITRATION—WHAT RULES?

Of those courts that have declined to uphold class

action waivers, the New Jersey Supreme Court was the to

directly acknowledge that Rule 23 does not apply in

arbitration and to note that arbitration administrators or the

contracting parties must create the “class” rules on their

own. That court also suggested that in drafting “class”

arbitration rules, arbitration administrators could cure some

of the abuses inherent in current Rule 23 practice.
68

Many procedural rules are somewhat arbitrary.

However, the rules pertaining to absent “class” members

are not. The rights of absent class members are demonstrably

at risk in a Rule 23 action and far more so, in a “class”

arbitration. In theory, absent class members are represented

by the named plaintiffs and their attorneys,
69 

but a large

number of reported cases cast doubt on that assumption,

because class counsel is so frequently the largest

beneficiary.
70 

“Class” arbitration greatly increases those risks

while reducing judicial review. Additionally, absent “class”

members in arbitration have more rights than Rule 23 class

members and need more protection.

Prior to 1966, class actions used a voluntary “opt-in”

procedure whereby members affirmatively joined the class.
71

Absent class members were not presumed to be part of the

class by reason of ignorance or inaction. The 1966
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amendments to Rule 23 reversed this longstanding procedure
and created the “opt-out” procedure whereby absent
members are bound by any judgment, unless they
affirmatively request exclusion. Rule 23 does  not even require
actual service of process.72 The constitutionality of the “opt-
out” procedure rests on the legal fiction that class counsel
and the named plaintiffs represent the interests of absent
class members, so that actual notice is not essential.73

That fiction underlay the Supreme Court’s holding in
Phillips Petroleum Co. v. Shutts74 that a forum state could
exercise jurisdiction over the claims of absent class members
despite the absence of the minimum contacts otherwise
necessary for personal jurisdiction.75 The Court posited that
an absent class member “is not required to do anything”
because “[h]e may sit back and allow the litigation to run its
course, content in knowing that there are safeguards
provided for his protection.”76

The Supreme Court revisited the rights of absent class
members in Amchem Products, Inc. v. Windsor.77 In Amchem,
the Court held that class certification requirements intended
to protect absent class members “demand undiluted, even
heightened, attention” when a class is being certified for
settlement purposes only.78 In reality, these safeguards meant
to protect absent class members are decidedly flimsy, as
illustrated by the famous remark of prominent class action
attorney William Lerach: “I have the greatest practice of law
in the world . . . I have no clients.”79

Since Amchem, courts have increasingly subjected
class certifications to heightened scrutiny. For example, in
Mirfasihi v. Fleet Mortgage Corp., 80 the Seventh Circuit
Court of Appeals rejected a settlement giving class counsel
a “generous fee” because the settlement “sold . . . 1.4 million
claimants down the river.”81 Similarly, in Smith v. Sprint
Communications Co., L.P.,82 the Seventh Circuit vacated a
settlement-only class certification because the nationwide
class settlement did not satisfy the Rule 23 requirement that
the representative parties “fairly and adequately protect the
interests of the class.”83 These cases reflect growing concern
over the efficacy and fairness of the “opt-out” procedure in
Rule 23 class actions.

In “class” arbitration, the “opt-out” procedure is
untenable for at least six additional reasons. First, as the
New Jersey Supreme Court observed, Rule 23 does not apply
to “class” arbitration.84 Accordingly, in arbitration there is
no authority for the legal fictions that underlie Rule 23.

Second, the jurisdiction of the arbitrator over each
arbitration litigant depends upon the arbitration contract.
An arbitrator is not a judge in a court of general jurisdiction.
The arbitrator has no authority, sua sponte, to assert
jurisdiction over a contracting party who has never appeared
or agreed to an arbitration proceeding or a modification of
his or her contract. In fact, the FAA and state arbitration
laws lay out specific statutory mechanisms to compel non-
parties to arbitrate disputes.85 These processes do not
remotely resemble Rule 23 procedures.

Third, absent class members in a class arbitration have
specific contractual rights that have no analogue in a Rule
23 class action. Chief Justice Rehnquist’s dissenting opinion
in Bazzle touched on two of those rights—the right to

participate in selecting the arbitrator and the right to a
separate decision—in recognizing that each “class” member
must consent to the chosen arbitrator.86 Absent affirmative
waiver of those rights, there is no authority for a
“representative” to exercise them for the absent class
members.

The overarching contractual right at stake is the class
member’s right to an individual arbitration. For consumer
and employee claimants, the right to an individual arbitration
offers tangible benefits because the business is required to
pay most or all of the expense of arbitration87 and arbitration
rules provide for the recovery of costs and fees.88 “Class”
arbitration contains no such assurance. In fact, the courts
that have voided “class” prohibitions have assumed that
class members must bear significant costs.

Fourth, arbitration has general contractual and
statutory attributes that preclude use of the passive “opt-
out” procedure in class arbitration. Foremost, “the less
formal procedures in arbitration, which are designed for and
work well in individual arbitrations, may raise concerns about
whether the rights of absent class members are sufficiently
protected.”89

Fifth, if an “opt-out” procedure is used, confirmation
of the award would be virtually impossible, unless the court
chose to ignore the statutory requirements of the FAA or
Revised Uniform Arbitration Act (“RUAA”),90 which demand
specific notice and delivery of awards, set time limitations
for challenge and enforcement, and set forth the procedure
for confirmation.  Confirmation of a “class” arbitration award
is different from entering judgment in a Rule 23 class action,
which requires only “the best notice practicable under the
circumstances.”91 As previously noted, Rule 23 and its
attendant legal fictions do not apply to arbitration.

Finally, the confidentiality of arbitration is at odds
with the public nature of the Rule 23 “opt-out” procedure,
which, in part, relies on mass media to disseminate notice to
absent class members.

Of course, an “opt-out” procedure does not require
actual notice or a response, by which a “class” member
could conceivably waive any or all of these rights. Given
the panoply of rights these absent “class” members must
surrender, only an “opt-in” procedure, with an affirmative
waiver or consent, can ensure that arbitration parties who
become “class” members have agreed to the proceeding,
consented to the modification of the original arbitration
clause, and effectively waived all of the statutory and
contractual rights that flow from an arbitration agreement.

CONCLUSION
In conclusion, the streamlined procedures of

arbitration make it a viable forum for the prosecution of minor
claims, such that the merger of arbitration and the class
action is both unnecessary and unwise, as well as frequently
prohibited by a contract enforceable under the FAA. In the
vast majority of jurisdictions, this is the law.

If one were to posit the desirability of “class”
arbitration, Congress and the various states may choose to
change the FAA and state arbitration laws to include “class-
like” procedures. Alternatively, parties could contract to
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waive the various procedural rights built into current

arbitration statues and procedural rules. In the absence of

these changes, only an “opt-in” procedure ensures that

absent participants consent to the modification of their own

arbitration contracts and participation in this hybrid

litigation.
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