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Letter from the Editor...
Engage, the journal of  the Federalist Society for Law and

Public Policy Studies, is a collaborative effort involving each of  the
Society’s fifteen Practice Groups.  The Federalist Society’s Practice
Groups spark a level of debate and discussion on important
topics that is all too often lacking in today’s legal community.
Through their programs, conferences and publications, the Practice
Groups contribute to the marketplace of ideas in a way that is
collegial, measured, and open to all.

Volume 6, Issue 1, following the trend of  our recent
issues, is dedicated almost exclusively to original articles produced
by Society members and friends.  This issue addresses several
topics that have dominated public discussion as of late, including
military recruiting on law school campuses, voting rights, the
Schiavo case, campaign finance regulation, corporate malfeasance,
the role of religion in the public square, and asbestos litigation.
That so many of these timely issues are addressed in Engage
underscores the fact that the issues that animate Americans increas-
ingly include a legal component.  Also featured in this issue are
analyses of topics that, while perhaps being less widely under-
stood, remain highly significant.  Among these are James P. Kelly,
III’s discussion of  the religious liberties implications of  U.N.
efforts to establish human rights education programs, Daniel
Fisher’s analysis of  recent securities reforms, and a point/counter-
point discussion on neutrality agreements between National Right
to Work’s Glenn Taubman and UNITE’s Brent Garren.

Also notable in this issue are several reviews of fantastic
books.  Included among these is Federal Election Commission
Chairman Bradley Smith’s review of  Tara Ross’ recent book,
Enlightened Democracy: The Case for the Electoral College.

Upcoming issues of Engage will feature other original
articles, essays, book reviews, practice updates and transcripts of
programs that are of  interest to Federalist Society members.  We
hope you find this and future issues thought-provoking and
informative.

Volume 6, Issue 1
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ADMINISTRATIVE LAW AND REGULATION
SUPREME COURT DECISION: REGULATORY TAKINGS
BY LOUIS K. FISHER AND ESTHER SLATER MCDONALD*

In its recent decision in Lingle v. Chevron U.S.A.,1  the
Supreme Court unanimously repudiated its prior statements
that government regulation of private property effects a tak-
ing—and, thus, is invalid absent just compensation—if it
does not substantially advance a legitimate state interest.
The Just Compensation Clause of the Fifth Amendment pro-
vides:  “[N]or shall private property be taken for public use,
without just compensation.”2   The Court’s decision, which
sharply limits constitutional protection for property rights, is
one of the most significant of October Term 2004.

Since at least 1922, when Justice Holmes authored the
seminal opinion for the Court in Pennsylvania Coal v.
Mahon,3  it has been established that a “taking” under the
Just Compensation Clause can occur not only through the
government’s outright acquisition or physical invasion of
property, but also through government regulation of prop-
erty use.  For more than fifty years thereafter, however, the
contours of regulatory takings analysis remained unclear, as
the Court routinely upheld government action that, without
compensation, served valid public purposes even while
greatly diminishing the economic value of certain private prop-
erty.4   Then, in Penn Central Transportation Co. v. New
York City,5  the Court expressly stated the rule “implicit” in
earlier cases:  An interference with property rights “may con-
stitute a ‘taking’ if not reasonably necessary to the effectua-
tion of a substantial public purpose.”6   Twenty-five years
ago, in Agins v. City of Tiburon,7  the Court held that property
regulation effects a taking if it does not “substantially ad-
vance legitimate state interests.”8

The Court subsequently reiterated the availability of
the substantially advances test in a long line of cases.9   Nev-
ertheless, in City of Monterey v. Del Monte Dunes at
Monterey, Ltd.,10  the Court recognized the need for “a thor-
ough explanation of the nature [and] applicability of the re-
quirement that a regulation substantially advance legitimate
public interests.”11   Similarly, the distinct requirement that
property regulation not deprive an owner of all economically
viable use12  was not thoroughly explained until 1992, when
the Court articulated “good reasons” for the rule in Lucas v.
South Carolina Coastal Council.13   In Del Monte Dunes,
the Court did not explore the basis for the substantially ad-
vances test because the government itself had proposed the
jury instruction incorporating that standard.14   The Lingle
case squarely presented the issue.

In Lingle, Chevron U.S.A. Inc. challenged a Hawaii law
limiting the rents that oil companies may collect under their
agreements with lessee dealers, who lease their service sta-
tions from the oil companies.  The stated purpose of the law
is to combat the effects of alleged concentration in the Ha-
waii market for gasoline, which, according to the legislature,

causes retail gasoline prices to rise at the pump.  The State
argued that the legislature intended to achieve its purpose
by “maintain[ing] the benefit” of a “multiplicity of indepen-
dent lessee-dealerships” to “forestall” the “possibility that
oil companies might try” at some unknown future date to
“rais[e] rents to the point that existing dealers would be forced
out of business.”15   According to the State, such a reduction
in lessee-dealerships would lead to higher gasoline prices for
consumers.

However, the law was unaccompanied by any legisla-
tive findings on the existence of these alleged dangers.  In-
deed, at trial, the State introduced no evidence that the legis-
lature had conducted any hearings or compiled any evidence
on these issues.  Instead, the State conceded (1) that the
Hawaii retail market for gasoline is highly unconcentrated;
(2) that the rents Chevron and other oil companies were charg-
ing—which are prohibited by the law—have not caused high
retail gasoline prices; and (3) that the forced reductions in
rent imposed by the law will not cause lessee dealers to lower
their retail gasoline prices to consumers.  Accordingly, even
the dissenting judge in the court of appeals agreed that the
law did not substantially advance its purpose.16   The dis-
positive issue before the Supreme Court was whether the
substantially advances test is a valid part of Just Compensa-
tion Clause jurisprudence.

Chevron argued that the text of the Just Compensation
Clause applies to all government action that deprives own-
ers of traditional private property rights, such as the right to
lease and collect rent on real property.  The Clause refers to
taking property rather than condemning it, and regulation
can destroy property rights no less than direct appropria-
tion.  Nonetheless, Mahon recognized that the “seemingly
absolute protection” afforded by the Clause necessarily is
qualified by the government’s need to accomplish its legiti-
mate purposes through regulation.17   As the Court stated,
“[g]overnment could hardly go on if to some extent values
incident to property could not be diminished without paying
for every such change in the general law.”18   Thus, like the
First Amendment’s clear prohibition of all laws “abridging
the freedom of speech,”19  the “seemingly absolute protec-
tion” provided by the Just Compensation Clause is subject
to an “implied limitation.”20

The Supreme Court’s regulatory takings jurisprudence
defines the scope of the implied exception to the rule estab-
lished by the text of the Just Compensation Clause.  The
Court recognized in Mahon that “the natural tendency of
human nature is to extend the qualification [of the Clause’s
protection] more and more until at last private property dis-
appears.”21   The Court cautioned that “obviously the im-
plied limitation must have its limits, or the contract and due
process clauses are gone.”22
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Because the government’s need to regulate gives rise
to the Just Compensation Clause’s implied limitation in the
first instance, the scope of that limitation should depend in
large part on the strength of the government’s interest in
regulating the property at issue.  In Penn Central, the Court
held that “[i]n deciding whether a particular governmental
action has effected a taking, this Court focuses . . . both on
the character of the action and on the nature and extent of the
interference with rights in the parcel.”23   The Court’s other
regulatory takings decisions likewise indicated that this criti-
cal inquiry into the character of the government’s action was
required by Mahon’s premise that it is the government’s in-
terest that qualifies the “seemingly absolute protection” pro-
vided by the Just Compensation Clause.24

Significantly, property regulation serving any legiti-
mate government purpose potentially qualifies for the im-
plied limitation on the Clause’s protections.  Initially, it might
have been thought that the implied limitation could apply
only to governmental regulation of “noxious” uses.25   The
Court more recently has recognized, however, that any dis-
tinction between preventing public harms and achieving pub-
lic benefits is tenuous at best.26   In Lucas, therefore, the
Court recognized that the substantially advances test—which
applies to property regulation with a legitimate government
purpose—was the “contemporary statement[]” of the Court’s
historical recognition that government may burden property
rights to prevent a “harmful or noxious use” without neces-
sarily triggering the Fifth Amendment’s compensation require-
ment.27   But, regardless of the nature of the government’s
interest, it always has been necessary for the property regu-
lation, at a bare minimum, actually to advance that interest in
order to come within the Just Compensation Clause’s implied
exception.

In Lingle, the Supreme Court disagreed with this
argument’s fundamental premises concerning the text of the
Just Compensation Clause and the meaning of Mahon.  In-
stead of holding that regulation must be sufficiently justified
to warrant an exception to the Clause’s “seemingly absolute
protection” of private property,28  the Court held that the Clause
protects property only from “regulatory actions that are func-
tionally equivalent to the classic taking in which government
directly appropriates private property or ousts the owner
from his domain.”29   Because the substantially advances test
“does not help to identify those regulations whose effects
are functionally comparable to government appropriation or
invasion of private property[,] it is tethered neither to the text
of the Takings Clause nor to the basic justification for allow-
ing regulatory actions to be challenged under the Clause.”30

Chevron also argued that the inquiry into the character
of the government’s action furthers the fundamental pur-
pose of the Just Compensation Clause “to bar Government
from forcing some people alone to bear public burdens which,
in all fairness and justice, should be borne by the public as a
whole.”31   As the Court has held, ”[t]he determination that
governmental action constitutes a taking is, in essence, a
determination that the public at large, rather than a single
owner, must bear the burden of an exercise of state power in
the public interest.”32

The substantially advances test prevented unfair “sin-
gling out” in two ways.  First, property regulation cannot
substantially advance legitimate government purposes if it
restricts property uses that do not “substantially impede these
purposes.”33   The substantially advances test thus focused
on whether the property regulated is the source of the social
condition the government seeks to address.  Although in
regulatory takings cases the Court frequently applies the
general Penn Central balancing test, no such balancing
should be necessary when, at the threshold, the property
taken is not the source of the condition sought to be cor-
rected.  In that circumstance, compensation should be re-
quired because no basis exists for requiring the property
owner to shoulder alone the economic burden imposed by
the statute.34   By ensuring that governmental action burdens
only those property uses that are “the source of the social
problem,” the causal nexus required by the substantially ad-
vances test prevented a regulated landowner from being
“singled out unfairly” by legislation seeking to remedy so-
cial problems not attributable to his property.35

In addition, even if the regulated property is the source
of the social condition that the government purportedly seeks
to address, the substantially advances test would not be
satisfied if property regulation is not sufficiently related to
that condition.  No legitimate basis exists for singling out
property for a special burden if the burden will not contribute
to the problem’s solution.36   In that circumstance as well, the
rationale for taking property rights without compensation—
the government’s need to achieve its legitimate purposes—
is absent, and the core purpose of the Just Compensation
Clause to prevent unfair burdens on discrete property rights
is violated.

The risk of unfair singling out was conspicuously
present in Lingle.  The State made no claim that the rents
charged by oil companies to lessee dealers had been the
source of high gasoline prices or had impeded the State’s
efforts to reduce those prices.  Nor did the State claim that
the rents had caused a reduction in competition by contrib-
uting to market concentration.  Thus, the State had no basis
for singling out oil companies to shoulder the burden of the
State’s regulation; and, thus, the State had no rationale for
taking Chevron’s property interests without compensation.
The legislature, however, was under political pressure to ap-
pear responsive to Hawaiians’ concerns about gasoline prices.
Unwilling or unable to address the circumstances that actu-
ally affect gasoline prices (such as high gasoline taxes and
geographic isolation that discourages entry by new refin-
ers), the legislature indulged a powerful lobbying group of
local lessee-dealers with a grant of reduced rents, and avoided
political accountability by placing the burden of the law on
out-of-state companies.  In this political climate, the State
could not plausibly assert that the Just Compensation Clause
leaves protection against such unfairness to the democratic
process.  On the contrary, the Clause should prevent unfair
singling out by requiring just compensation for regulatory
burdens unconnected to a legitimate purpose.
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The Supreme Court dismissed these arguments as “un-

tenable,” on the ground that “[t]he owner of a property sub-

ject to a regulation that effectively serves a legitimate state

interest may be just as singled out and just as burdened as

the owner of a property subject to an ineffective regulation.”
37

Accordingly, the Court stated, “[i]t would make little sense to

say that the second owner has suffered a taking while the

first has not.”
38

  The Court did not explain, however, why the

singling out of a property owner to bear a burden is not

unfair when his property is not the source of the social con-

dition that the government seeks to address.  It is true that

the owners of red cedar trees and the owners of white cedar

trees would be singled out equally if both were ordered to

destroy their trees to prevent harm to nearby apple orchards.
39

Nevertheless, the singling out of the white cedars’ owner is

unfair if only red—and not white—cedars actually endanger

apple trees.  Because the Supreme Court in Lingle did not

discuss the unfairness element of the “singling out” ratio-

nale, it will be interesting to see how the Court applies that

rationale in future cases.

Also noteworthy is the Court’s disagreement with

Chevron’s argument that extreme deference to economic leg-

islation is inappropriate under the Just Compensation Clause,

an express limitation on governmental interference with indi-

vidual rights.  The State’s primary argument was that adher-

ence to the substantially advances test would herald a return

of the unrestrained judicial activism of the Lochner era through

“departure from the deferential standard of review that is

appropriate in constitutional challenges to economic legisla-

tion.”
40

  The United States, which filed an amicus brief and

participated in oral argument, similarly maintained that all

“economic legislation” enjoys broad immunity from mean-

ingful constitutional review.  Chevron contended, however,

that the extreme deference sought by the State and its amici

applies primarily where rights are asserted under the elusive

concept of “substantive due process.”  Less deference in

that setting would revive the vice of the Lochner era, which

was the courts’ use of the “vague contours of the Due Pro-

cess Clause” to strike down state laws “[un]restrained by

some express prohibition in the Constitution.”
41

In contrast, the Court does not blindly defer to govern-

ment regulation when it infringes upon specific, concrete

rights—even rights that supposedly hold “subordinate

position[s],”
42

 such as the right to free commercial speech
43

or the right to engage in interstate commerce.
44

  Rather, in

such cases, the Court routinely examines the effectiveness

of economic legislation to ensure that the explicit guaran-

tees of the Constitution are not infringed.
45

  These cases

confirm that “simply denominating a governmental measure

as a ‘business regulation’ does not immunize it from consti-

tutional challenge on the ground that it violates a provision

of the Bill of Rights.”
46

  The Just Compensation Clause is

such an explicit source of constitutional protection; and, as

the Court emphasized in Dolan, the Just Compensation

Clause is not “a poor relation in these comparable circum-

stances” to the other amendments in the Bill of Rights.
47

In fact, Chevron argued, examination of a law’s effec-

tiveness under the Just Compensation Clause is far less in-

trusive than under other provisions of the Bill of Rights.

Determining under the Just Compensation Clause that a law

fails to substantially advance a legitimate state interest would

not bar the government from acting; it would mean only that

the law effects a taking for which compensation must be

paid.  Rather than focusing on whether the government may

regulate at all, the test focused on whether the government

must pay just compensation for its regulation because an

individual has been singled out to bear a burden that should

be borne by the public.  By asking whether the regulation

advances the government’s purpose, the test evaluated

whether the property regulated is the source of the problem

and whether the regulation addresses that problem.  More-

over, allowing courts to answer that question does not nec-

essarily require courts to disregard considered legislative

judgments made after extensive factual inquiry.  In Lingle,

the State relied upon post hoc rationalizations developed by

its lawyers and an expert hired for litigation.  The Supreme

Court thus was not presented with the question whether, as

in the First Amendment context, some deference is owed to

reasonable inferences drawn by the legislature on the basis

of substantial evidence.
48

The Court swept aside Chevron’s arguments with the

broad statement that “[t]he reasons for deference to legisla-

tive judgments about the need for, and likely effectiveness

of, regulatory actions . . . are no less applicable” when ad-

dressing regulatory takings claims than “when addressing

substantive due process challenges to government regula-

tion.”
49

  Just as this conclusion seems difficult to reconcile

with the “poor relation” statement in Dolan, the Court’s char-

acterizations of the substantially advances test seem diffi-

cult to reconcile with prior decisions in which the test played

a role.  For example, the Court indicated in Lingle that the

substantially advances standard “prescribes an inquiry in

the nature of a due process . . . test” by inherently asking

whether the government’s action is “fundamentally arbitrary

and irrational.”
50

  The Court had previously stated, however,

that the substantially advances test was “quite different”

from the rational basis test applied to most due process and

equal protection claims.
51

  In addition, the Court in Lingle

suggested that government action failing the substantially

advances test inherently must be enjoined.
52

  But, in Del

Monte Dunes, the Supreme Court indicated that an injunc-

tion would not be appropriate if the government chose to

provide just compensation for a taking under the substan-

tially advances test:  “Had the city paid for the property or

had an adequate postdeprivation remedy been available, Del

Monte Dunes would have suffered no constitutional injury

from the taking alone.”
53

In addition to leaving these apparent inconsistencies

unresolved, the Lingle decision raises the important ques-

tion of how, if at all, the government’s interest in regulating

property might be relevant to the takings inquiry under Penn

Central.  The Supreme Court made clear in Lingle that the

“substantially advances” formula is not “a stand-alone regu-

latory takings test that is wholly independent of Penn Cen-

tral.”
54

  Accordingly, the Penn Central factors govern all
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regulatory takings challenges except those where the regula-
tion requires (either directly or through a land-use exaction)
an owner to suffer a permanent physical invasion of her prop-
erty, or deprives an owner of all economically viable use of
her property.55

Prior to Lingle, the Court had stated that the three
Penn Central factors—“the economic impact of the regula-
tion, its interference with reasonable investment backed ex-
pectations, and the character of the governmental action”—
all “have particular significance.”56   The Court in Lingle,
however, greatly downplayed the importance of the charac-
ter of the government’s action in the Penn Central analysis.
Under Penn Central, the Lingle Court emphasized, the exist-
ence of a taking “turns in large part, albeit not exclusively,
upon the magnitude of a regulation’s economic impact and
the degree to which it interferes with legitimate property in-
terests,” while the “character of the governmental action”
also “may be relevant.”57   At the same time, the Court gave
little shape to the “character” inquiry, stating only that it
asks “for instance whether [the government action] amounts
to a physical invasion or instead merely affects property in-
terests through some public program adjusting the benefits
and burdens of economic life to promote the common
good.”58   This statement provides scant guidance because
the Court previously had held—and Lingle itself reaffirmed—
that regulation amounting to a physical invasion will be
deemed a taking per se.59

It therefore remains unclear whether, in applying Penn

Central, the lower courts are to disregard entirely the Su-
preme Court’s prior indications “that the nature of the State’s
interest in the regulation is a critical factor in determining
whether a taking has occurred, and thus whether compensa-
tion is required.”60   By jettisoning the substantially advances
test, the Supreme Court only sharpened the need for answers
to this and other “vexing subsidiary questions” about Penn

Central.61

* The authors are associates at Jones Day in Washington,
D.C.  Jones Day represents the respondent in Lingle v. Chev-

ron, and the authors participated in the drafting of the
respondent’s brief.  This article originally was written as a
preview of the Supreme Court’s decision but has been adapted
in light of the actual disposition.  The views expressed herein
are solely those of the authors.
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OMB PROMPT LETTERS:  ARE THEY PROMOTING (SMARTER) REGULATION?
BY KAREN R. HARNED AND ELIZABETH A. GAUDIO*

“Federal regulations can provide cost-effective
solutions to many problems.  If not properly de-
veloped, regulations can lead to an enormous
burden on the economy.”1

John D. Graham, PhD, September 20, 2001

Introduction
When President George W. Bush took office in 2001,

many observers anticipated a change in the regulatory atmo-
sphere of Washington.  Relief was desperately needed,2  and
the new administration seemed to clearly appreciate the det-
rimental impact that burdensome regulations were having on
the economy. 3    In 2001, Americans faced a bill of more than
$800 billion each year to comply with regulations produced
by Washington’s alphabet soup of federal agencies.4   More-
over, estimates indicated that small businesses paid a dispro-
portionately large share of the total regulatory burden.  For
firms employing fewer than 20 employees, the annual regula-
tory burden in 2000 was estimated to be $6,975 per employee
– nearly 60% higher than the $4,463 estimated for firms with
more than 500 employees.5

From the outset, the Bush administration publicly rec-
ognized the problem of excessive regulation and declared
that it would subject regulatory actions to critical cost-ben-
efit reviews.6   To oversee its regulatory policies, President
Bush appointed Dr. John D. Graham, who chaired the Harvard
Center for Risk Analysis, 7  to head the Office of Information
and Regulatory Affairs (OIRA), an office within the Office of
Management and Budget (OMB) that is charged with re-
viewing proposed and final agency rules to ensure that regu-
lations are consistent with Executive Branch policies and
priorities.8

With Graham at the helm, many foresaw an opportu-
nity for OIRA to further expand its role in the regulatory
review process.9   Operating under the philosophy quoted
above, Graham pledged to carry out OIRA’s regulatory re-
views “thoroughly and cooperatively.”10   And, arguably,
Graham’s influence has been felt through the reinvigoration
of existing OMB policies and through the institution of some
new techniques.11   The “prompt letter,” a procedure where
OIRA proposes that an agency consider a new regulation, or
modify or rescind an existing rule, represents one of the new
regulatory tools introduced by Graham.12

This article will first examine the history of OIRA and
its justification for issuing prompt letters.  Next, the role of
prompt letters in the overall regulatory reform effort will be
evaluated.  The article concludes that while prompt letters
have done little to exacerbate the regulatory burden, the let-
ters have likewise done little to promote agency priority set-
ting and do not represent a good use of OIRA’s limited re-
sources.  Specific alternatives for addressing the regulatory
problem are then presented.

The Advent of OIRA’s Regulatory Authority
Over the last decade OIRA has assumed greater influ-

ence over agency rulemakings.  Yet Presidential oversight of
rulemaking had its initial inception over thirty years ago after
federal regulatory programs exploded in the 1960s.  This ma-
jor regulatory expansion resulted from a burst of legislation
relating to public health and safety, consumer affairs and the
environment.13   President Nixon appreciated the impact of
this new federal regulatory legislation and recognized the
importance of coordinating executive agency actions.  To
oversee the coordination efforts, Nixon issued Executive Or-
der 11541,14  which created the Office of Management and
Budget.15

Under President Ronald Reagan, the first President to
staff OIRA, the regulatory review process and OMB’s role in
the process was strengthened in several important ways.16

Recognizing the devastating impact that excessive and poorly
designed regulations were having on the economy, Reagan
created a Vice-Presidential Task Force on Regulatory Relief
with a goal of reducing regulatory burdens on industry.  As a
result of the Task Force’s findings, Reagan issued Executive
Order 12291, which directed agencies to submit all proposed
and final regulations to OIRA for review.17   Additionally, rules
likely to have an economic impact of $100 million annually
were to be accompanied by cost-benefit analyses.18   Presi-
dent George H.W. Bush essentially continued the Reagan
Administration’s regulatory review program.

OIRA’s role in the regulatory process received in-
creased prominence when President Clinton issued Execu-
tive Order 12866.19   E.O. 12866 directs OIRA’s oversight of
agency rulemaking by requiring OIRA review of “significant”
agency regulatory actions before they are offered for public
comment, and again before they are issued in final form.  Upon
receipt of the rule from the agency, OIRA’s review deter-
mines, in part, whether the rule is consistent with the
President’s policies and priorities.  Additionally, OIRA re-
views the agency’s assessed costs, benefits and considered
regulatory alternatives, “including the alternative of not regu-
lating.”20   President George W. Bush then amended E.O. 12866
slightly with the issuance of Executive Order 13258, which
eliminated the Vice President’s role in regulatory review.21

President Bush has made it a top priority for his admin-
istration to lower the regulatory burdens on businesses.22

Early in his tenure, Dr. Graham showed an appreciation for
the concerns of small business in particular.23   In 2002, OIRA
and the Small Business Administration’s Office of Advocacy
entered into a Memorandum of Understanding to reduce the
federal regulatory burden on small entities and to improve
agency compliance with the Regulatory Flexibility Act (RFA).
This partnership has enabled the two offices to share infor-
mation to ensure that agencies adequately consider the im-
pact of their proposed regulations on small businesses and
consider less burdensome alternatives.
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Moreover, with Graham in place as the Administration’s
regulatory czar, OMB also instituted several regulatory re-
form initiatives that were based largely on the results of cost-
benefit accounting.24   These proposals include targeting ex-
isting rules that “should be rescinded or changed to increase
net benefits by either reducing costs or increasing benefits,”25

and engaging in the same sort of activity with respect to
“problematic” agency guidelines that have not complied with
process requirements like cost-benefit accounting.26   OIRA
has also instituted the process of sending prompt letters to
agencies when the Office believes that they are not prioritiz-
ing a particular, “beneficial” regulatory activity as highly as
they should.27

Graham publicly stated that his pursuit of “smarter regu-
lation” was neither pro-regulation nor anti-regulation. 28   In-
stead, he sought to “accelerate the adoption of good rules,
modify existing rules to make them more effective and less
costly, and rescind outmoded rules whose benefits do not
justify their costs.”29   The cost-benefit approach advocated
by OIRA under Graham could thus be used to either reform or
eliminate regulations, or to identify areas where a regulation
may be needed.  Prompt letters, it seemed, would play critical
roles in “encouraging” agencies to prioritize resources in
order to promulgate “smarter regulations.”30

Prompt Letters – An Effective Regulatory Tool for
Encouraging “Smarter” Regulation?

In September of 2001, Graham formally introduced the
“prompt letter.”31  In a memorandum sent to the President’s
Management Council, which laid out the Bush
Administration’s approach to the implementation of E.O.
12866, Graham announced that:

OIRA plans to send, as occasion arises, what
will be referred to as ‘prompt’ letters.  The pur-
pose of the prompt letter is to suggest an issue
that OMB believes is worthy of agency priority.
Rather than being sent in response to the
agency’s submission of a draft rule for OIRA re-
view, a ‘prompt’ letter will be sent on OMB’s ini-
tiative and will contain a suggestion for how the
agency could improve its regulations.  For ex-
ample, the suggestion might be that an agency
explore a regulatory matter, or consider rescind-
ing or modifying an existing rule.  We will re-
quest prompt agency response to ‘prompt’ let-
ters, normally within 30 days.32

After three years of this proactive technique, it is now
appropriate to ask — have prompt letters achieved the in-
tended result of creating “smarter” regulations?

1. The Role of Prompt Letters with Regulatory Reform
As noted above, President George W. Bush indicated

his intent to reduce the regulatory burdens on businesses.33

Bush took immediate action by staunching the flow of Presi-
dent Clinton’s midnight regulations.34   On the day Bush took
office, White House Chief of Staff Andrew Card, Jr. issued a
memorandum to the heads of all executive agencies directing

them to withhold any proposed or final rules from the Federal
Register until the rule received approval from a Bush appoin-
tee and to withdraw regulations that had been sent to the
Federal Register but not yet published unless the rule dealt
with an emergency situation.35   Independent agencies were
also encouraged to participate in this review.36

Shortly after this initial directive, President Bush, like
his predecessor, entrusted OIRA with rulemaking oversight.
Since its inception, OIRA has been viewed as the regulatory
gatekeeper:  the executive office charged with stopping - or
at least curtailing - unnecessary regulations.  Historically,
OIRA exercised this authority through the use of a “return
letter,” which requires an agency to reconsider a rule that
fails to meet OMB requirements.37   In his initial directive to
agency heads in September 2001, Graham warned that “a
return may occur if the quality of the agency’s analyses is
inadequate, if the regulatory standards adopted are not justi-
fied by the analyses, if the rule is not consistent with the
regulatory principles stated in the Order or with the President’s
policies and priorities, or if the rule is not compatible with
other Executive Orders or statutes.”38   Graham also advised
that OIRA would be taking a newly proactive role by sug-
gesting regulatory priorities for agency consideration through
the use of prompt letters.39

Graham’s proactive stance might appear perplexing.
After all, one might argue that prompt letters, by promoting
regulation, complicate, rather than further, the Bush
Administration’s pledge of regulatory reform.  In theory, how-
ever, prompt letters utilize the cost-benefit approach as a
means or tool for prioritizing, and thereby, improving regula-
tion.  Under this premise, the letters support the
Administration’s pledge to encourage “smarter” regulation40

by incorporating the cost-benefit approach that has been the
mainstay of rulemaking oversight for the last 25 years.41

While there is no doubt that blocking and eliminating many
regulations, i.e., deregulation, are critical components of regu-
latory reform, studies have also shown that adding some
regulations and modifying others could also save millions of
dollars annually.42   Even commentators supportive of cost-
benefit analyses concede that there are situations in which
quantitative measurements support regulations.43   Addition-
ally, federal rulemaking “suffer[s] from significant problems”
due in part to poor priority setting.44   Commentators, includ-
ing the National Federation of Independent Business, there-
fore predicted that prompt letters would improve rulemaking
by encouraging agencies to focus on a more efficient rule at
a lower cost and with a higher benefit to society.45

2. No Appreciable Regulatory Burden Added By Prompt
Letters

Because the role of prompt letters in regulatory reform
is not transparent on its face, it is important to first assess
whether they have added regulatory burden.  Based upon
progress to date, it is safe to conclude that they have not.
OIRA issued letters in limited circumstances, as a mechanism
for encouraging regulation in areas where empirical analyses
had showed good rather than harm would result from a rule
or formal policy.  OIRA’s initial prompt letters addressed a
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range of issues including the use of lifesaving defibrillators
in the workplace, food labeling requirements for trans fatty
acids, and better information regarding the environmental
performance of industrial facilities.46

To date, OIRA has issued just twelve true prompt let-
ters.47   In addition to these twelve, OIRA also counts as
prompt letters the following: an agreement with Environmen-
tal Protection Agency curbing pollution from diesel-powered,
non-road engines and also a letter suggesting 49 regulatory
reforms that was sent to independent agency heads - agen-
cies over which OMB lacks authority.  Additionally, one can
presume that agency resources and personnel committed to
responding to a prompt letter are likely resources and per-
sonnel diverted from other rulemaking presumed to be lower
priority.  When viewed in light of the thousands of new rules
issued each year, OIRA’s twelve promotional efforts are nearly
indiscernible.

3. Prompt Letters Encouraging “Smarter” Regulation?
While prompt letters may not have added appreciably

to the regulatory burden, the question nevertheless remains
– do they justify the use of OIRA’s limited resources?  C.
Boyden Gray raised this question during a hearing before the
House Judiciary Committee’s Subcommittee on Commercial
and Administrative Law held in the summer of 2004.48   OIRA’s
own actions may provide the answer.

While OMB has issued fourteen prompt letters alto-
gether, it sent just two in 2004.  This decrease may indicate
OIRA’s recognition that other procedures present greater
opportunity for rulemaking reform.

Undoubtedly some of OIRA’s letters encouraged
agency action.  For example, its second prompt letter involved
automatic external defibrillators (AEDs).49   The letter re-
quested the Occupational Safety and Health Administration
consider whether the promotion of AEDs should be elevated
to a priority.  The prompt letter noted “some preliminary cost-
effectiveness calculations” indicate “AEDs in the workplace
might prove to be very cost-effective.”50   In 2003 OSHA is-
sued a technical bulletin that encourages AED placement in
the workplace.51

Justification for other letters is less impressive.  For
instance, the first prompt letter that was issued to the Food
and Drug Administration (FDA), in 2001, involved manda-
tory disclosure of trans fatty acids in the Nutrition Facts
panel of food products.52   OIRA encouraged FDA to issue a
disclosure rule, which FDA’s own preliminary analysis showed
benefits in the range of $25 billion to $59 billion, while costs
would be $400 million to $850 million.  OIRA reported in its
2003 Report to Congress that a final rule had been published
in July 2003.  What OIRA did not publicize was that the FDA
proposed the rule in 1999, so rather than prompting agency
action, OIRA’s letter simply encouraged an ongoing agency
rulemaking.

In a United States Department of Agriculture (USDA)
rulemaking, OIRA issued a letter in May 2003 requesting that

the Department of Health and Human Services (HHS) and
USDA revise the Dietary Guidelines to reflect the risks asso-
ciated from trans fatty acids and benefits associated with
foods rich in Omega-3 fatty acids.53   It does not appear that
either HHS or USDA responded to OIRA prior to issuing a
final rule in 2005.  Moreover, one questions whether this
issue even merited OIRA’s attention since the guidelines are
revised every five years and there is no indication that either
agency had overlooked OMB’s expressed concerns.

While OMB included a separate appendix on the sta-
tus of its return letters in its 2003 report to Congress, in 2004
OMB did not provide a comparable status report on prompt
letters.54   However, as previously mentioned, in 2004 OIRA
sent just two prompt letters.  The first letter requested that
the Environmental Protection Agency (EPA) promulgate rules
to ensure compliance with the Beaches, Environmental As-
sessment and Coastal Health Act of 2000, which requires
coastal States to adopt up-to-date pathogen criteria.55   EPA
had indicated that a proposed rule would be forthcoming.
The second letter, sent to the National Institutes of Health
(NIH), recommended that NIH prepare a response-to-com-
ments document for public review before listing or delisting a
substance on the Report on Carcinogens.  OIRA has not
indicated whether NIH responded.

While OMB may contend that prompt letters have re-
sulted in proven benefits, without knowing what resources
were expended to produce the letters, it is impossible to know
if the claimed benefits outweighed costs.  This lack of quan-
tifiable information led to C. Boyden Gray’s request for “em-
pirical research” on prompt letters.  Even if the prompt letters
have provided some benefits to the regulatory climate, it is
hard to justify them when one considers the amount of exist-
ing regulations in need of reform.  Reform of existing burden-
some regulations represents a better use of OMB’s resources.

Furthermore, the prompt letters have not addressed
workplace regulations, the category of regulation that im-
poses some of the highest costs on small businesses.56

When Graham introduced the prompt letter in 2001, he
indicated that the letters might encourage agency reform of
an existing rule.  A few of the OIRA letters did suggest regu-
latory reforms, including one that recommended the Depart-
ment of Transportation modify its crash test and, notably, a
2002 letter that recommended that the Office of Federal Hous-
ing Enterprise Oversight strengthen corporate governance
of Fannie Mae and Freddie Mac.  However, none of OIRA’s
prompt letters addressed the burdensome workplace rules
that urgently need reform.

Opportunities for Reining in Burdensome Regulations
The Bush Administration’s attempt to protect small en-

tities from excessive regulatory burden has received mixed
reviews.57   The Administration has limited the regulatory bur-
den in some notable respects, such as the 2001 freeze on new
regulations and its increased reliance on the Office of
Advocacy’s efforts to identify regulations that unfairly bur-
den small business.  The administration has been less suc-
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cessful at reforming existing rules.  Because OIRA, like the
federal agencies themselves, has limited resources, we rec-
ommend that OIRA focus on initiatives that offer the greatest
opportunities for improving regulatory policy and reducing
the regulatory burden on small businesses.  We do not be-
lieve prompt letters provide such opportunities.  Instead,
OMB should concentrate on stricter enforcement of agency
compliance with existing regulatory requirements, including
OMB’s guidelines for regulatory analysis and the RFA.  Ad-
ditionally, OMB should devote greater attention to the sea of
existing regulations that need renovation.

One of the most striking conclusions in the 2001 Crain-
Hopkins report was that “Firms employing fewer than 20
employees face an annual regulatory burden of $6,975 per
employee, a burden of nearly 60 percent above that facing a
firm employing over 500 employees.”58   Because of the dis-
proportionate impact of regulatory costs on small firms, OIRA
must continue its work with the Office of Advocacy in the
Small Business Administration to strengthen the enforce-
ment of the RFA and reduce unnecessary burden on small
entities.

As previously mentioned, Dr. Graham’s work on behalf
of small business, particularly through the MOU between
OIRA and the Office of Advocacy, has been helpful in ensur-
ing that new regulations do not unfairly burden small busi-
ness.  Therefore, coordination with the Office of Advocacy
should remain a priority, and OIRA should be prepared to
return any draft rules for agency reconsideration if they have
not taken into account the impact of the draft rule on small
businesses as required by the RFA.  In Graham’s first six
months as Administrator of OIRA, more than twenty rules
were returned to agencies.59   This amounted to more than the
total number of returns during the entire Clinton Administra-
tion.60   OIRA should continue to issue return letters when
agencies’ economic analyses fail to comply with OMB guide-
lines and other required regulatory measures like the RFA.

OIRA also should continue its work on recommenda-
tions for regulatory reform. OMB has completed two rounds
of request for reform nominations and has identified a num-
ber of unnecessary regulations adversely impacting small
businesses.  In 2002, 1,700 commentators made suggestions,
resulting in 156 recommendations for changes.  Last October,
a year and one-half after the process started, OIRA announced
agencies would look into 34 of the 156.  Thus far, no actions
have been taken on those 34 regulations.61  We encourage
OMB to work with the agencies to complete these reform
efforts.

Conclusion
The Bush Administration and OIRA have demonstrated

an understanding of the impact that regulations have on all
business generally, and on small businesses, in particular.
More importantly, they have committed to tackling the larger
problem of reining in the regulators.  But, as often is the case,
the tools used dictate the success in completing the job.  It
appears that the prompt letter may not be the best tool OIRA
has for meeting its regulatory reform goals.  OIRA should

continue to expand its efforts in holding agencies account-
able for the regulations they issue and working with allies,
like the Office of Advocacy, to ensure that any new regula-
tions do not unfairly burden the most important, and fastest-
growing segment of the nation’s economy – small business.

*Karen Harned serves as Executive Director of the National
Federation of Independent Business (NFIB) Legal Founda-
tion, a post she has held since April 2002. Ms. Harned is a
member of the Executive Committee of the Federalist Society’s
Litigation Practice Group.  Elizabeth Gaudio serves as Staff
Attorney with the National Federation of Independent Busi-
ness (NFIB) Legal Foundation, a position she has held since
March 2004.
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CIVIL RIGHTS
DEFENDERS OF FREEDOM BANNED FROM CAMPUS: THE THIRD CIRCUIT ENJOINS

ENFORCEMENT OF THE SOLOMON AMENDMENT ON FIRST AMENDMENT GROUNDS
BY DOUGLAS H. WOOD*

Congress enacted the Solomon Amendment in 1994 to
guarantee recruiters for the United States military equal ac-
cess to the campus of a college or university that receives
federal funding.  Specifically, the Solomon Amendment re-
quires schools receiving federal funds to provide military
recruiters access “in a manner that is at least equal in quality
and scope to the access to campuses and to students that is
provided to any other employer.” 1  Congress has recognized
that on-campus military recruiting is critical to ensuring that
the military has sufficient access to encourage the best and
brightest to serve, especially given the heightened emphasis
on national security in recent years.  The Department of De-
fense has explained that discriminatory treatment of military
recruiters “sends the message that employment in the Armed
Forces is less honorable or desirable than employment with
other organizations,” thereby undermining the military mis-
sion. See Forum for Academic and Institutional Rights v.
Rumsfeld, 390 F.3d 219, 227-28 (3d Cir. 2004).

Nevertheless, many schools have objected to the
Solomon Amendment, arguing that the mere cooperation of
their career services staff with United States military recruit-
ers on an equal basis with any civilian recruiter would violate
university non-discrimination policies in light of the military’s
“Don’t ask, don’t tell” policy.  In their view, the presence of
recruiters on campus would send a message that the school
endorses the military’s policy, in violation of their internal
policies prohibiting discrimination on the basis of sexual ori-
entation. Schools have sought to express their disapproval
by barring the military from recruiting on campus on an equal
basis with other employers.

The United States Court of Appeals for the Third Cir-
cuit recently awarded a significant victory to those who would
bar on-campus military recruiting, by granting preliminary
injunctive relief to “FAIR” (Forum for Academic and Institu-
tional Rights) and others, enjoining enforcement of the
Solomon Amendment on certain law school campuses. 2    Over
a vigorous dissent, the Third Circuit panel concluded that
the Solomon Amendment compromises law schools’ First
Amendment rights, and is therefore an unconstitutional con-
dition on the use of federal funds.

The law schools seeking the injunction all have a non-
discrimination policy like the following:

The School of Law is committed to a policy of
equal opportunity for all students and gradu-
ates.  The Career Services facilities of this school
shall not be available to those employers who
discriminate on the grounds of race, color, reli-
gion, national origin, sex, handicap or disability,

age, or sexual orientation....  Before using any of
the Career Services interviewing facilities of this
school, an employer shall be required to submit a
signed statement certifying that its practices con-
form to this policy. 3

The law schools view the military as discriminating on
the basis of sexual orientation because the military separates
from service those who “demonstrate a propensity or intent
to engage in homosexual acts.” 4  The law schools sued,
arguing that the Solomon Amendment imposes a penalty for
the legitimate exercise of their First Amendment rights and is
therefore an unconstitutional condition on the use of federal
funds.

The interplay between the majority and dissent in the
Third Circuit decision is best understood by the truism that
where one begins often determines where one ends. As de-
tailed below, whereas the majority’s analysis focuses almost
exclusively on what the dissent properly calls “the all-perva-
sive approach that this is a case of First Amendment protec-
tion,” the dissent takes a more nuanced approach that gives
due consideration to Congress’s constitutional power to sup-
port the military alongside First Amendment considerations.5

The majority begins and ends with the supreme impor-
tance of the First Amendment. With this focus in mind, the
majority asserts first, that law schools are expressive asso-
ciations whose First Amendment right to disseminate their
chosen message is impaired by the inclusion of military re-
cruiters on their campuses; and second, that the federal gov-
ernment cannot compel law schools to assist recruiters in the
expressive act of recruiting.  Because the Solomon Amend-
ment allegedly violates the First Amendment in these two
ways, either of which would trigger strict scrutiny, the major-
ity reasons that the government is not using the least restric-
tive means of recruiting talented lawyers because, for ex-
ample, the military could recruit talented lawyers by advertis-
ing on television rather than compelling school career ser-
vices to cooperate with their recruiting efforts. The Solomon
Amendment does not survive this strict scrutiny, the major-
ity asserts, and is therefore unconstitutional.

In the majority’s view, this case is about two aspects of
the law schools’ First Amendment rights—their freedom of
expressive association and their freedom from being com-
pelled to assist the government’s expressive act of recruit-
ing.

The majority’s expressive association analysis pro-
ceeds by making an analogy between the facts in the present
case and the facts in Boy Scouts of America v. Dale.6  In Dale,
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the Supreme Court held a state public accommodations law
could not constitutionally be used to force the Boy Scouts to
accept an openly gay scoutmaster.7   The analogy is all the
more persuasive because Dale involved upholding the right
of a group to exclude a homosexual scout master; here, the
majority holds that the law schools have the right to exclude
those who exclude homosexuals.  The majority makes the
analogy to Dale as follows:

Just as the Boy Scouts believed that ‘homosexual
conduct is inconsistent with the Scout Oath,’
the law schools believe that employment dis-
crimination is inconsistent with their commitment
to justice and fairness.  Just as the Boy Scouts
maintained that ‘homosexuals do not provide a
role model consistent with the expectations of
Scouting families,’ the law schools maintain that
military recruiters engaging in exclusionary hir-
ing ‘do not provide a role model consistent with
the expectations of’ their students and the legal
community.  Just as the Boy Scouts endeavored
to ‘inculcate youth with the Boy Scouts’ val-
ues—both expressively and by example,’ the law
schools endeavor to ‘inculcate’ their students
with their chosen values by expression and ex-
ample in the promulgation and enforcement of
their nondiscrimination policies.  And just as
Dale’s presence in the Boy Scouts would, at the
very least, force the organization to ‘send a mes-
sage, both to youth members and the world, that
the Boy Scouts accepts homosexual conduct as
a legitimate form of behavior,’ the presence of
military recruiters ‘would, at the very least, force
the law schools to send a message,’ both to stu-
dents and the legal community, that the law
schools ‘accept’ employment discrimination ‘as
a legitimate form of behavior.’8

The majority purports to follow the elements of an ex-
pressive association claim under Dale: whether the law
schools are expressive associations, whether state action
significantly affects the law schools’ ability to advocate their
viewpoint, and whether the government’s interest justifies
the burden it imposes on the law schools.  Each of these
elements is satisfied in the eyes of the majority.  As detailed
below, however, the majority’s conclusion that allowing re-
cruiters on campus is forced expressive activity by the law
schools does not withstand scrutiny.  As we shall also see
below, the majority’s assertion that “we need not linger” on
the third element—whether the government’s interest justi-
fies the burden it imposes on the laws schools—exposes the
one-sidedness of its approach as compared to the dissent.9

The majority next scrutinizes the extent to which the
Solomon Amendment compels law schools to subsidize a
message with which they disagree.  The majority likens the
law school’s position to that of the parade organizers in
Hurley v. Irish-American Gay, Lesbian & Bisexual Group of
Boston,10 who were compelled by a state non-discrimination

statute to include an unwelcome gay, lesbian and bisexual
contingent in their parade.  In Hurley, the Court upheld the
right of the parade organizers to exclude this homosexual
message in their parade; here, the majority employs Hurley
to uphold the right to exclude those who exclude homosexu-
als from campus recruiting.  If military recruiters were permit-
ted, in the majority’s view, the law schools would be com-
pelled to “convey the message that all employers are equal”—
even those who allegedly violate the schools’ non-discrimi-
nation policy—when they would rather “only open their fora
and use their resources to support employers who, in their
eyes, do not discriminate against gays.”11

This is the key point of contention between the major-
ity and the dissent:  whether allowing recruiters equal access
to campus is expressive activity.  For the majority, the very
presence of recruiters on campus conveys a message of school
endorsement.  The majority views the campus as a forum
which should be open only to those of whom the university
administration approves.  Being forced to open their forum to
employers who supposedly discriminate is likened to com-
pelling the law schools to subsidize a message with which
they disagree.  By contrast, for the dissent, to condition fed-
eral funds on recruiters having equal access to campus is to
require schools to do something, not to say something.
Schools are neither prohibited from criticizing nor compelled
to endorse anything about the United States military; they
are simply asked to allow recruiters on campus on an equal
footing with other recruiters.  For the dissent, that someone
might construe a “message” from the law schools permitting
military recruiters on campus is beside the point. Congress
did not enact the law to prohibit free expression, but to help
support the military, and supporting the military is something
Congress is very specifically empowered to do.

The appropriate lens, then, for the dissent is not free
expression and strict scrutiny, but a balancing of Congress’s
power to support the military against the law schools’ inter-
est in controlling its expressive message.

Not surprisingly, the dissent begins by setting the gen-
eral context for a constitutional challenge to a statute like the
Solomon Amendment, pointing out the presumption of con-
stitutionality for congressional statutes, especially those
bottomed in Congress’s power to support the military. 12  As
the dissent points out, this is far from a pure First Amend-
ment case.  No court, after all, has ever declared unconstitu-
tional on First Amendment grounds a statute solely designed
to support the military. 13 Applying the “balance-of-interests”
test from Roberts v. United States Jaycees,14 the dissent be-
gins by asking whether any First Amendment interest of the
law schools trumps the Article I powers of Congress to pro-
vide for a military; Congress has an Article I power to provide
for the general defense, while the law schools have a First
Amendment interest in self-expression.15    The dissent points
out that in weighing these competing concerns, courts con-
sistently defer in military matters to the prior weighing of
competing interests by Congress. 16   Indeed, “Judicial defer-
ence is at its apogee when reviewing congressional decision
making in the realm of military affairs.”17  Deference is re-
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quired because the competence of courts relative to that of
Congress and the President could not be lower than it is in
the area of formulating military policy.

Taking on the majority’s analogy to expressive activity
in Dale, the dissent points out that unlike attempted govern-
ment action in Dale—forcing a group to accept a gay scout
leader against its wishes—the Solomon Amendment does
not compel membership.18    It does not compel any law school
to hire certain faculty or admit certain individuals as stu-
dents.  It does not force inclusion of any members; it merely
permits the transient presence of outsiders on equal terms
with other outsiders.  Moreover, law school recruiting, unlike
Scout troop leadership, is not intended to instill the
organization’s values or to convey any message endorsed
by the school.  At its core, the application of the Solomon
Amendment to campus is not about expression, but about
action—allowing the equal access of recruiters to campus.

The dissent also directly addresses the majority’s com-
pelled speech argument by distinguishing the present case
from Hurley.  Unlike the parade in Hurley, recruiting is under-
taken not for expressive purposes by the law school, but for
instrumental reasons by the recruiter—finding talented law-
yers to hire, or in the case of the military, to commission as
officers.  Also unlike the parade organizers in Hurley, the
dissent sees little risk that the inclusion of recruiters on cam-
pus will lead others to attribute a message to the law school.
The dissent questions the majority’s notion that a permis-
sible factual inference may be properly drawn that the law
schools’ anti-discrimination policies are violated from the tran-
sient presence of a military recruiter on campus.  Does it even
logically follow from seeing a recruiter on campus that the
law school endorses the military’s “Don’t Ask, Don’t Tell”
policy? 19 As the dissent  remarks:

A participant in a military operation cannot be
ipso facto denigrated as a member of a discrimi-
natory institution.  And conjuring up such an
image is the cornerstone of Appellant’s First
Amendment argument. 20

And even if recruiting were expression and could be
attributed to the law school, the First Amendment provides
more latitude for compelled financial support of government
speech than for compelled support of private speech, such
as that at issue in Hurley.21

Having countered the majority’s two main arguments—
expressive association and compelled speech—the dissent
states its affirmative analysis for determining the “proper
measure” of the competing interests of providing for the gen-
eral defense on the one hand versus safeguarding academic
self-expression on the other.  The most analogous case for
the law schools’ claim based on self-expression is United
States v. O’Brien.22  There, plaintiff claimed that burning a
draft card was “symbolic expression,” protected by the First
Amendment.23  But the Court ruled that the government was
well within its rights to ban the burning of an important mili-
tary record even if doing so did incidentally burden “sym-

bolic expression.”24  The primary purpose of prohibiting burn-
ing a draft card is to make possible the constitutionally legiti-
mate government activity of running a selective service sys-
tem and providing for the common defense.  Even though
some expressive conduct might be impeded, the ban was
proper because its purpose was not to curtail expression, but
to preserve an important military record provided for by Con-
gress pursuant to its power to support a military.  Analo-
gously, the law schools argue that barring recruiters from
campus is “symbolic expression” protected by the First
Amendment from being penalized by the government.  As in
the draft card-burning case, however, the purpose of the pen-
alty here would not be to curtail expression, but to further the
important and difficult military objective of recruiting quali-
fied officers.  And the government is well within its rights to
penalize barring recruiters from campus even if doing so does
incidentally burden “symbolic expression.”  Moreover, as
the dissent points out, the Solomon Amendment does not
condition federal funds on the absence of campus criticism,
but on whether the law schools deny equal access to recruit-
ers.

To the extent the law schools seek to convey a mes-
sage, not by speaking, but by engaging in the symbolic pro-
test of excluding recruiters from equal access to campus, as
the Court in O’Brien majestically declared:  “We cannot ac-
cept the view that an apparently endless variety of conduct
can be labeled ‘speech’ whenever the person engaging in the
conduct intends thereby to express an idea.”25   In any event,
requiring equal access to campus for recruiters only inciden-
tally burdens expression.  The primary purpose of the Solomon
Amendment is to make possible the constitutionally legiti-
mate government activity of recruiting for the military and
providing for the common defense, not to affect any such
“message.”

Finally, as the dissent concludes, “What disturbs me
personally and as a judge is that the law schools seem to
approach this question as an academic exercise, a question
on a constitutional law examination or a moot court topic,
with no thought of the effect of their action on the supply of
military lawyers and military judges in the operation of the
Uniform Code of Military Justice.”26   As anyone with military
experience can attest, recruiting is important and challenging
duty; the majority’s dismissal of law schools’ interference
with that process and suggestion that alternative mecha-
nisms would be sufficiently effective, fails to account for the
realities of military recruiting.  The dissent points out the
further irony of the majority’s rejection of military necessity:
“They [the law schools] obviously do not desire that our
men and women in the armed services, all members of a closed
society, obtain optimum justice in military courts with the
best-trained lawyers and judges.”27

*Douglas H. Wood, Director of Government Relations at
the American Enterprise Institute, previously served for
over three years on active duty as an officer in the Navy
Judge Advocate General’s Corps.  The views expressed
herein are solely his own.
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SHOULD EX-FELONS BE ALLOWED TO VOTE?
A LEGAL AFFAIRS DEBATE
BY ROGER CLEGG AND MARC MAUER*

Clegg
Here’s my basic position: In our democracy, there’s a

strong presumption that everyone should be allowed to vote.
I think that there are both instrumental and equitable reasons
for this. That is, we might think about letting only the wise
vote if we had some way of identifying wise people, but we
don’t (it was Bill Buckley, after all, who rightly observed that
he would rather be governed by the first 2000 names in the
Boston phonebook than by the 2000 people on the Harvard
faculty), and letting everyone vote is a way of diversifying
risk (like an index fund: there’s a book out now—The Wisdom
of Crowds—about how the group is wise even if its constitu-
ents may be foolish). And, equitably, we believe that there is
something troubling about being bossed around without hav-
ing some say. The most famous formulation of this principle
is, “No taxation without representation.”

And yet, we don’t let everyone vote. We don’t let chil-
dren vote, for instance, or noncitizens, or the mentally incom-
petent. Why? Because we don’t trust them and their judg-
ment. We have different reasons for not trusting them, but it
seems to me that that is their common denominator. For some
groups of people, their untrustworthiness trumps the instru-
mental and equitable presumptions. We’re confident enough
that children and the mentally incompetent lack good judg-
ment; we don’t see it as inequitable to bar noncitizens from
voting, and we question their commitment to our res publica.

So the question is, do criminals belong in that cat-
egory? And I think the answer is clearly yes. People who
commit serious crimes have shown that they are not trust-
worthy. And, as to equity, if you’re not willing to follow the
rules yourself, you shouldn’t be able to make the rules for
everyone else. Self-government is serious business.

Now, I will freely concede that there are felons who
ought to have their right to vote restored, but that should be
done on a case-by-case basis, weighing (a) how serious the
crime was, (b) how recently it was committed, (c) whether
there has been a series/pattern of crimes, and (d) whether the
individual has otherwise shown that he or she has turned his
or her life around.

Anyway, that’s my position. Now, Marc, let me ask you
this question: Are there any circumstances where you would
not allow a criminal to vote? Suppose, for instance, a terrorist
has blown up the Capitol, killing every Senator and Repre-
sentative. He pleads guilty, is completely unrepentant, and
awaits execution in prison. But meanwhile there is a special
election to fill the now-vacant positions. Would you let him
vote?

Mauer
Roger, your central position is that people with felony

convictions should be prohibited from voting because they

have an undesirable character. This raises a concern regard-
ing how these people will vote. To begin with your hypo-
thetical—should a terrorist who has blown up the Capitol be
permitted to vote?—let’s look at a real world, though not
American, analogy.

In 1996, the Israeli Supreme Court upheld the right of
prisoners to vote. Intriguingly, the case was brought on be-
half of Yigal Amir, the assassin of Prime Minister Yitzhak Rabin,
and arguably the most despised citizen of his country. In
upholding this fundamental right, the Court noted that soci-
ety must “separate contempt for his act from respect for his
right.”

You express concern with the “trustworthiness” of
people with felony convictions. If I was in charge of setting
voting qualifications, there are many categories of people
whom I would exclude due to their “untrustworthiness.” For
a start, admitted racists or anti-Semites wouldn’t vote. Maybe
I’d also exclude people who couldn’t demonstrate that they
had devoted sufficient attention to the upcoming election.
Or perhaps greedy people who lack a commitment to the
overall well-being of the community.

But in a democracy we don’t (or at least shouldn’t) set
up such barriers. Let’s not forget that it was not all that long
ago that many Americans questioned whether women and
African Americans should be part of our political community.
No matter how reprehensible or ill-informed I find someone’s
views, my remedy is obviously to get out and vote and to
convince others to support my position.

Voting is also clearly a fundamental expression of free
speech. So if people with felony convictions (current or pre-
vious) are denied the right to vote, should we then also im-
pose other restrictions on their speech? Should prisoners
not be permitted to write a letter-to-the-editor? Should a pro-
bationer not be permitted to participate in the PTA at his
child’s school? Such restrictions hardly seem necessary to
protect the community from any harm these people might
cause.

This philosophical discussion is important, but the real
world impact of these policies is equally significant. With
more than four million citizens with felony convictions ineli-
gible to vote, we may be selecting a president and political
representatives this week based on this antiquated policy.
This is precisely what happened in Florida in 2000, where
President Bush prevailed with a margin of 537 votes while
600,000 ex-felons were not able to vote. We will never know
how this group would have voted, but clearly the state’s
exclusionary policy may have decided the election. And the
racial dynamics of disenfranchisement—13% of black males
will not be voting this week due to disenfranchisement—has
profound implications for representative democracy.
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Clegg
While you don’t quite come right out and say so, I take

it that you would indeed allow my hypothetical terrorist to
vote. So you get points for ideological consistency, although
not for common sense. Someone trying to destroy our gov-
ernment can claim a right equal to that of any other citizen in
running it? Sounds odd to me.

It is also interesting that you define trustworthiness in
terms of what people believe and think. I’m more tolerant
than that. I would rely on objective criteria: Is the person
over 18? Is he or she a citizen? And has he or she been
convicted of a serious crime—that is, a felony? No need to
pass any of your tests.

Regarding voting and “free speech”: The two are quite
distinct. The Fourteenth Amendment expressly allowed fel-
ons to be denied the right to vote, and no one thought that
this was changing the scope of the First Amendment. We
allow free speech to children and noncitizens, for instance,
even though we don’t let them vote. We guarantee free speech
because we want a robust marketplace of ideas; voting, which
is done in secret, is not expressive in this way. Note that we
also forbid felons from other activities—like holding certain
jobs and possessing firearms.

Regarding “real world impact”: The proponents of felon
voting seem to think it is a decisive point in their favor if they
can show that the felon vote may change the outcome of a
presidential election. Let’s just say that this is a two-edged
sword at best. Of course it can change the outcome of an
election; if it couldn’t, then we wouldn’t bother arguing about
it. I’m sure that letting children and noncitizens vote could
tip the balance in a close election, too. So what? You say that,
if we let criminals vote, it may have a decisive outcome on the
presidency. Yes—and that’s supposed to reassure our law-
abiding citizens?

You end by playing the race card—although, I hasten
to add, not from the bottom of the deck. We are supposed to
be swayed by the fact that a disproportionate number of
those disenfranchised are black. But why should this be? If
disenfranchisement makes sense, then why should the racial
makeup of prison inmates change our minds about it? And if
it doesn’t make sense, is it nonetheless acceptable so long as
it meets a racial quota? In other respects, too, the felon popu-
lation does not look like America: It is overwhelmingly male,
with certain age cohorts over- and others under-represented,
and it is also drawn from the poor. Why not play the sex card,
or the age card, or the money card?

Mauer
You are quite concerned with the “trustworthiness” of

voters and believe that you have an objective criterion—a
felony conviction —that defines this for us. This would then
seem to lead us to a position whereby people convicted of
either mass murder or first-time marijuana possession could
both be assumed to be equally untrustworthy and a threat to
the otherwise law-abiding electorate. Or that a $200 theft de-
fined as a felony in one state represents a good measure, but

not a similar theft considered a misdemeanor in a neighbor-
ing state.

You also believe that these untrustworthy voters will
shift the outcome of elections, although you offer no evi-
dence whatsoever to document this. But let’s consider how
this might come about, even for your hypothetical terrorist
case. In today’s election, the choice is between Bush and
Kerry. We can all agree that there are clear differences be-
tween them, but it’s hard to see how someone who wants to
“destroy our government” will find much resonance in either
candidate’s platform. But maybe we should look at the local
level, such as elections for sheriff, presumably a more direct
concern for public safety interests. We can look pretty far,
but I don’t see the prospect of many candidates advancing a
“pro-crime” agenda in order to take advantage of this pre-
sumed voting bloc.

Regardless of the severity of a person’s felony convic-
tion, there remains a fundamental question of whether this
should be tied to the loss of the right to vote. Disenfran-
chisement hardly meets the traditional goals of sentencing.
Certainly, it exerts no deterrent effect over and above any
deterrence that imprisonment might achieve. And denying
the vote runs counter to the goal of rehabilitation. Why send
a message to people who are trying to become integrated
into the community that they are still second-class citizens?
The only function of sentencing addressed by disenfran-
chisement is punishment, but it is far from obvious what the
“clear and compelling state interest” is in promoting this.

You conclude by accusing me of “playing the race
card,” a curious way to describe the legacy of three centuries
of oppressive social history in this country. Well, the history
of disenfranchisement policy is in fact overlaid with racism.
In some Southern states in the post-Reconstruction era, dis-
enfranchisement policies were tailored with the specific in-
tent of excluding black voters based on the particular crimes
that legislators of the time believed they were prone to com-
mit. We can debate whether today’s disenfranchisement poli-
cies are similarly motivated, but there is little doubt that racial
disparities pervade the criminal justice system, ranging from
law enforcement profiling to disparate application of drug
law enforcement. You would presumably say this is unfortu-
nate (if indeed you concur with the presence of such dispari-
ties), but should not affect our support for disenfranchise-
ment. If so, the message to communities of color becomes
one of counseling patience—your community will gain its
legitimate degree of political influence just as soon as we can
eliminate these pesky disparities.

Clegg
Marc, each state defines what a felony is; there is no

reason why there must be uniformity in deciding what is a
serious crime. And it seems to me perfectly fine to say that all
felons have shown at least enough untrustworthiness to lose
their right to vote while in prison. Once they are out, then
states can make case-by-case distinctions between murder-
ers, drug dealers, and the like.
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You, Marc, are the one who refuses to make distinc-
tions. You would treat them all the same: No one loses his
right to vote, ever, whether in prison or out, whether a mur-
derer or a drug dealer, whether this is the first offense or the
tenth. While the title of this debate frames the question to the
contrary, there is no such thing as an “ex-felon.” That would
be like being an “ex-veteran.” One could use this neologism
to make a distinction between felons who have served their
time and those who have not, but I want to stress, Marc, that
you don’t make this distinction: You believe that all felons in
prison or out ought to be able to vote, right?

As for felons shifting the outcome of an election: Marc,
you were the one who raised this possibility, not me.

You argue that disenfranchisement serves a different
purpose than most sentencing, and so it does. So what? The
arguments I’ve made against disenfranchisement have not
been within the rubric of sentencing. Depriving felons of
firearms serves a different purpose, too, than traditional sen-
tencing, but makes no less sense for that.

Felons can lose their second-class status and have
their right to vote restored but, again, this should be done on
a case-by-case basis. I would have no problem with a formal
ceremony after time has been served and there has been a
certain period of good behavior—including, perhaps, some
community service—outside of prison. That would be the
way to encourage the reintegration of felons into the commu-
nity.

As for race, I’ve addressed the claim that these laws
are rooted in discrimination in a recent column on National
Review Online: The fact is, they aren’t.

Yes, there are racial disparities in the criminal justice
system, but the major reason by far for this is that more felo-
nies are committed by those in some racial groups than in
others, and there is no serious argument to the contrary. And
you’re right, Marc: To the extent that some relatively minor
part of these disparities is a result of discrimination by police
or prosecutors, I would argue that the solution is to address
that discrimination, not to let criminals vote.

The people whose votes will be most diluted if crimi-
nals are allowed to vote will be the law-abiding folks in high-
crime communities. And these people are themselves dispro-
portionately poor people and people of color.

Mauer
Roger, you seem very worked up about getting me to

acknowledge that I believe everyone with a felony convic-
tion should be able to vote. So, yes, I do think that people in
prison should have the right to vote. In many parts of the
world, this places me in a very mainstream position.

For example, our immediate neighbor, Canada, permits
people in federal prison to vote, a practice which was af-
firmed by their Supreme Court, stating that “Denial of the
right to vote on the basis of attributed moral unworthiness is

inconsistent with the respect for the dignity of every person
that lies at the heart of Canadian democracy.” Earlier this
year, the European Court of Human Rights struck down the
blanket denial of voting rights for prisoners in the United
Kingdom.

And for those Americans who disdain looking to other
nations for policy direction, we have the examples of our own
states of Maine and Vermont which permit people in prison
to vote. Shockingly enough, these states have not been taken
over by rampaging criminals as a result. In fact, as described
in a New York Times article earlier this week, prisoners who
vote in Maine express a mix of liberal and conservative views
on social, economic, and military policy.

You also distort the distinction in assessing the impact
on the political process of allowing people with felony con-
victions to vote. Your contention is that this will lead to ter-
rorists trying to “destroy our government.” Have you been
inside a prison lately? Half the people incarcerated nationally
are there for a non-violent property or drug offense. But yes,
disenfranchisement policies are likely to shift the political
balance, since people with felony convictions are dispropor-
tionately low-income and from communities of color.

Likewise, the racial history of disenfranchisement laws
is hardly as benign as you suggest. While it is true that some
of these practices emerged at the time of the founding of the
nation, the racial dimension is inescapable. Yesterday, I de-
scribed the blatantly racist history in the post-Reconstruc-
tion South. In 1901, the president of the Alabama constitu-
tional convention framed the practice quite clearly: “And
what is it that we want to do? Why it is within the limits
imposed by the Federal Constitution, to establish white su-
premacy in this State.”

A comprehensive analysis of the national development
of these laws by Angela Behrens and colleagues at the Uni-
versity of Minnesota concludes that “the racial composition
of state prisons is firmly associated with the adoption of
state felon disenfranchisement laws.” In other words, more
blacks equals more restrictions, controlling for other factors.

The degree of racial disparity in the prison system that
is unaccounted for by crime rates is hardly a trivial number.
The most comprehensive study of this issue found that only
76% of this disparity could be explained by arrest rates. This
figure is likely to be even lower today, given the enormous
increase of drug offenders, along with the racially skewed
nature of the drug war.

And finally, you seem to have appointed yourself as a
spokesperson for the “law-abiding folks in high-crime com-
munities.” If we’re talking about black neighborhoods, it’s
odd that much of the leadership on disenfranchisement re-
form has come from the Congressional Black Caucus, NAACP,
and other civil rights groups. Perhaps you should have a
chat with some of these leaders to get a sense of why they’ve
taken a position that seems so threatening to you.
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Clegg
A few housekeeping matters first, Marc:

(1) I’m not “worked up” about getting you to acknowledge
your unwillingness to draw a distinction between felons in
jail and out, murderers and drug dealers, and so forth. I just
want our audience to know about it, so that they won’t think
I’m mischaracterizing your position, which is that not only
those who have “paid their debt to society” should be able
to vote, but even those who haven’t.

(2) No one—and certainly not me in this debate—has sug-
gested that letting felons vote will result in states being taken
over by “rampaging criminals,” so you shouldn’t suggest
otherwise. I’m not afraid that society will be taken over by
illegal aliens if we let them vote, but I still oppose it; same
thing here.

(3) Likewise, your statement that “[my] contention that this
[that is, felon voting] will lead to terrorists trying to ‘destroy
our government’” is silly. Of course, I’ve said no such thing,
and I think you know it; I just think—contrary to you—that
those trying to destroy our government, among others,
shouldn’t have a role in running it.

(4) I have not “appointed [my]self spokesperson for the ‘law-
abiding folks in high-crime communities.’” I’ve just pointed
out a policy implication of letting felons vote—the dilution
of these folks’ political power—which is a perfectly legiti-
mate thing for me to do. I don’t accuse you appointing your-
self spokesperson for criminals, after all.

Now, it is true—and in the National Review Online
column I cited in my last posting I acknowledged—that there
were five states in the post-Reconstruction South that delib-
erately designed their disenfranchisement statutes to keep
the just-freed slaves from voting. But (a) those laws are no
longer on the books, and (b) those laws didn’t, through some
strange alchemy, transform all the other states’ statutes—
with roots in ancient Greece and Rome and passed before
and after the Civil War, in the North and the South and the
West—into Jim Crow laws.

Marc, where you can show that a state has enacted a
law with the purpose and the effect of disenfranchising people
because of their race, I will support you wholeheartedly in
challenging it—and the courts will strike it down. As you
know, the Supreme Court in 1985—in a unanimous opinion
written by William Rehnquist—struck down a post-Recon-
struction felon disenfranchisement law enacted with racist
intent by Alabama. That, of course, is the state you cite, and
the Court quoted the same language in the legislative history
that you did.

So there is simply no need to throw the non-racist ba-
bies out with the racist bathwater. Let’s face it: You want to
do so because you know that you can’t show racial animus
in any existing statutes, for the simple reason that they don’t
have any.

Instead of defending your absolutist position that
would allow any criminal to vote—even one still in prison,
even one convicted of the most heinous crime, even one who
has committed crime after crime and has shown no contrition
whatsoever—why don’t you focus on improving the mecha-
nisms in the various states for restoring the right to vote on
a careful, case-by-case basis?

Let’s get back to the basic questions, Marc. Do you
really think that our government and our political system will
be improved by letting criminals vote, and do you really think
it is unfair to say that people have to be willing to follow the
law before they can claim a role in making it?

Mauer
Much of your concern about permitting people with

felony convictions to vote still comes down to the fact that
you believe that doing so will “dilute” the impact of law-
abiding citizens, despite the fact that you have no evidence
to indicate this is the case. Indeed, research by political sci-
entist Jonathan Casper found that almost all defendants be-
lieved “the law they violated represented a norm that was
worthy of respect and that ought to be followed.”

Once we get past the lack of data, there is still the
philosophical question of whether these policies are reason-
able. An increasing body of opinion suggests this is not the
case. In 2001, the bipartisan Ford/Carter National Commis-
sion on Federal Election Reform unanimously recommended
that voting rights be automatically restored upon completion
of sentence. This position has recently received the support
of the American Correctional Association, the professional
body of corrections leaders, as well.

Note that these positions are very much in contrast
with your proposed method of “restoring the right to vote on
a careful, case-by-case basis.” Such a process leads to pro-
cesses such as that in Florida, whereby the governor and his
cabinet personally review the restoration applications of
people seeking to restore their voting rights. In these ses-
sions, current Governor Jeb Bush frequently asks applicants
whether they are using alcohol, getting along well with their
family, etc. These would all be perfectly legitimate questions
for a parole officer to ask someone under supervision. But it
is entirely inappropriate in a democracy to be imposing such
character tests on something as fundamental as the right to
vote. No one asked me on Election Day whether I had been
drinking the night before or was planning on going to work
that day.

Looking more closely at the relationship between a
felony conviction and voting rights, the American Bar Asso-
ciation—as respectable an organization as they come—has
endorsed a policy that is opposed to any deprivation of vot-
ing rights based on a conviction (although the organization
is silent as to whether people in prison should be able to
vote).

So I think there’s no reason to believe that allowing
people with felony convictions to vote will “dilute” the influ-
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ence of the rest of us. But why do I believe that “our govern-
ment and our political system will be improved by letting
criminals vote”? Because in addition to being citizens, their
life experiences, just like yours or mine, should be added to
the national equation of how our collective political ideas get
sorted out. Does being convicted of stealing a car or insider
trading mean that people are not capable of having opinions
about the war in Iraq, Social Security, or gay marriage?

And on the racial dynamics of disenfranchisement laws,
You point out that the Supreme Court overturned Alabama’s
post-Reconstruction racist statute. I’m somewhat less en-
couraged than you that it took nearly a century—until 1985!—
for such a blatantly racist policy to be struck down. And it is
far from clear that current laws are without racial animus.
Litigation in Florida contends that this is exactly the case
with regard to that state’s disenfranchisement policy, argu-
ing that the intent of the acknowledged racist law of 1868 was
never overturned. This case was recently argued in the 11th
Circuit. And the 9th Circuit last year ordered a trial court to
consider how racial disparities in the criminal justice system
overall affected disenfranchisement practices. So it is far from
settled that race plays no role in the history or current prac-
tice of these policies.

Clegg
I started this week’s debate by stating my basic posi-

tion, which is that there ought to be a presumption that people
who have committed serious crimes lack the trustworthiness
to be allowed the vote. This presumption has roots deep in
western civilization, and we deny the right to vote to other
groups that we view as objectively too untrustworthy to
have a say in our self-government: children, for instance, and
noncitizens, and the mentally incompetent. This makes sense
even though we have instrumentalist and equitable reasons
for allowing most adult citizens the vote. So, Marc, at the end
of my posting yesterday, I asked you two questions: The
instrumentalist one of why you thought our government and
political system would be improved by letting criminals vote,
and the equitable one of what’s unfair about saying that
people have to be willing to follow the law before they can
claim a role in making it. Let’s see how you answered these
two questions.

You answer the first by saying that criminals, too, have
life experiences and opinions on, for instance, the war in Iraq,
Social Security, and gay marriage. That’s certainly true, but
children and illegal aliens also have opinions, and we don’t
let them vote. I suppose one might argue that criminals have
unique perspectives or insights, but that’s a tough argument
for you to make, because you’ve gone out of your way to
argue that there is no evidence that criminals as a group vote
any differently from the general population (of course, you
never cite any evidence to the contrary either).

You never do answer the second question of why it’s
unfair to say that those unwilling to follow the law shouldn’t
claim the authority to help make it for others. The closest you
come is an argument that these policies are not “reasonable,”
but you never say why, except to cite some authorities. And

who are these authorities? A federal commission headed by
Jimmy Carter and Gerald Ford, the American Correctional
Association, and the American Bar Association, which you
call, apparently without irony, “as respectable an organiza-
tion as they come.” I don’t know much about the ACA, but
as for Jimmy Carter, Gerald Ford, and the ABA, I would be
hard-pressed to come up with a more lackluster group.

Another question I asked you is why you don’t de-
vote more time to improving the case-by-case process of
restoring the right to vote to some felons once they get out
of prison, instead of taking the absolutist position that no
one ever should be deprived of the right to vote for a crime,
no matter what, when, or how many. The closest you come to
answering this question is when you say that you don’t like
the way Florida’s current case-by-case system works. And
that’s not really an answer.

Finally, the evidence that you produce—in response
to my skepticism regarding the current existence of felon
disenfranchisement laws on the books that reflect racial ani-
mus—is that someone has filed a lawsuit in Florida that makes
that claim. This may come as a surprise to you, Marc, but
many times lawsuits allege things that turn out not to be true.
You note that an Alabama law was on the books for nearly a
century before being struck down, but that’s because our
equal-protection law was ineffectual for most of that time,
and there’s no way such a law could last long today. If you
disagree, then those generous donors supporting the Sen-
tencing Project should get their money back.

Mauer
Your basic argument continues to be premised on the

elusive concept of “trustworthiness,” with frequent compari-
sons made to the exclusion of children and mentally incom-
petent people from the voting booth. But this is faulty logic.

Children and mentally incompetent people are prohib-
ited from voting not because we believe they are untrustwor-
thy, but because we have made a societal decision that they
are not mature enough to make informed decisions and to
appreciate the consequences of their actions. For the same
reasons, we do not permit children to drive cars or to drink
alcohol. But an adult on probation for a felony conviction is
certainly permitted to have a driver’s license and to drink
alcohol. The only exception we generally make in this regard
is to deny these privileges to persons convicted of drunk
driving. But this is a question of public safety, not maturity or
trustworthiness.

So your rationale for disenfranchisement therefore has
no basis in terms of restrictions we impose on other groups,
but rests on your concept and definition of trustworthiness.
I have earlier elaborated on the problematic nature of trying
to make this distinction, assuming that one believes it is a
reasonable criterion for voting. But you seem to exhibit no
concern whatsoever about the consequences of imposing
character tests on the most fundamental right we have as
citizens in a democracy: the right to vote. I suppose I still
maintain the naïve belief that this was the ideal behind the
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struggle for democracy in this country.

A century ago, arguments eerily similar to yours were
voiced in regard to women’s suffrage. At that time, many
people (mostly men) believed that women were not worthy of
voting, and that permitting them to do so would “dilute” the
influence of the presumably enlightened male electorate. This
seems rather antiquated today. Perhaps someday, so too will
the notion that some citizens should not be able to vote,
even those with a felony conviction.

And let me correct your misperception that I spend all
my time advocating an “absolutist position” at the expense
of improving the process of restoring voting rights to people
with felony convictions. While I have no shame about my
absolutist—I prefer to consider it consistent and rational—
position, in fact our work at The Sentencing Project has in-
volved extensive engagement in working for change in policy
and practice. In alliance with the Right to Vote campaign and
many allied organizations nationally, we have been pleased
to witness the significant reforms that have been achieved in
this area in recent years. Since 1996, nine states have scaled
back or repealed aspects of their disenfranchisement laws.
These include such changes as the elimination of a perma-
nent ban on voting for people with a felony conviction in
New Mexico, the extension of voting rights to people on
probation in Connecticut, and easing the restoration process
in Alabama, Delaware, Maryland, and other states. Notably,
these changes have been bipartisan—five of the bills were
signed into law by Republicans and four by Democrats.

 We’ve just been through what was by all accounts an
historic election this week, and we will all be sorting through
the meaning of it over the coming months. Sitting on the
sidelines of this engagement, though, are the nearly five mil-
lion Americans who were not able to participate due to a
current or previous felony conviction. Three-quarters of this
group are not incarcerated; they are either serving their sen-
tence in the community or have previously completed their
term. No other democratic nation even comes close to this
scale of exclusion. I am not threatened by including the voices
of these five million people in our national electorate. I think
that’s what democracy is all about.

*Roger Clegg is General Counsel of the Center for Equal
Opportunity.  Marc Mauer is Assistant Director of The Sen-
tencing Project.  This debate, which took place online be-
tween November 1 and November 5, 2004, was posted on
Debate Club on legalaffairs.org, the website of Legal Affairs
magazine, and can be found at www.legalaffairs.org/
debateclub.  It has been reprinted with permission.
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CORPORATIONS
SECURITIES ACT REFORMS TAKE FLIGHT
BY DANIEL I. FISHER*

On November 3, 2004, the Securities and Exchange Com-
mission issued proposed rule release number 33-8501, en-
titled “Securities Offering Reform” (the “Proposal”), which
would represent the most far-reaching reform of the securi-
ties offering process since 1998 and, if adopted, would be the
most significant reform in decades.  The Proposal seeks to
reduce the regulation of communications during securities
offerings, to allow large companies better and more efficient
access to the capital markets, and to change some aspects of
liability in the securities offering process.

In 1998, the SEC proposed “the Aircraft Carrier” re-
lease, or Regulation AC.  Nick-named the Aircraft Carrier be-
cause it seemed to carry everything, Regulation AC would
have created a new paradigm for the regulation of securities
offerings and reporting.  Regulation AC would have allowed
on-demand effective filing and introduced an entirely new
system of integrated disclosure.  Unfortunately, inertia and
political instability doomed Regulation AC, and securities
offering reform lay dormant for several years.  The new Pro-
posal seeks to achieve some of Regulation AC’s  goals, such
as streamlining the registration process for large issuers and
taking steps to acknowledge technological realities of the
marketplace, while at the same time making the existing regu-
lations clearer.

The Proposal, while not as robust as Regulation AC,
takes significant steps toward reworking the offering and
communications processes, altering the timeline for disclo-
sure as it relates to liability, changing the registration pro-
cess and modifying the traditional prospectus delivery re-
quirements.  This article is not a comprehensive description
of the reforms included in the Proposal; rather, it seeks to
offer an understanding of those aspects of the Proposal that
are most likely to have an impact on the day to day practices
of securities lawyers who represent clients interacting with
the public capital markets, whether issuers or underwriters.

Communications-Related Proposals
The Securities Act of 1933 (the “Securities Act”) cur-

rently strictly regulates all communications made during the
offering process.1   Prior to the filing of a registration state-
ment, no “offers” to sell or solicitation of “offers” to buy the
securities are permitted under §5(c) of the Securities Act.
The extremely broad interpretation that the SEC has given to
the term “offer” has had the practical result of making issuers
or potential underwriters so fearful of “gun jumping”2  that
no communications about the issuer or offering to the public
are made, for fear that such communications could be deemed
to be an attempt to “condition the market” or solicit public
interest in a potential offering.

Pre-Filing Communications
The Proposal would create a safe harbor to permit com-

munication with the marketplace without fear of gun-jumping
so long as the communication occurs thirty days or more
prior to the filing of a registration statement. The communica-
tion must not reference the securities offering and the issuer
must take reasonable measures to ensure the communication
is not republished within the thirty-day pre-filing period. For
example, the Proposal indicates that an interview published
within thirty days prior to filing would not be protected un-
der the safe harbor, even if the interview was given prior to
the thirty day window.

In addition to the thirty-day safe harbor for all issuers,
proposed Securities Act Rule 163 would allow “well-known
seasoned issuers”3  to make pre-filing oral and written offers
without incurring §5(c) liability.  However, any Rule 163 com-
munication would then need to be filed with the SEC in con-
junction with the issuer’s filing of a registration statement.

As another effort to facilitate appropriate communica-
tion to the marketplace, proposed Rule 168 would permit re-
porting issuers to communicate certain regularly available
factual business information and forward-looking statements
at any time during the offering process (including during the
pre-filing period) so long as the communications did not speak
to the offering and were consistent with the issuer’s normal
course of business.

Free Writing Prospectuses
The Proposal introduces the concept of a “free writing

prospectus” into the offering communications framework. A
free writing prospectus is any written communication which
could be seen as an offer to sell or a solicitation of an offer to
buy securities pursuant to a previously filed registration state-
ment that is not a preliminary or statutory prospectus.4   All
issuers would have to file with the SEC any free writing pro-
spectus on the day of its first use.

Any issuer would be eligible to use a free writing pro-
spectus after the filing of a registration statement, though an
unseasoned issuer5  would have to include a statutory pro-
spectus in addition to any free writing prospectus.6   How-
ever, in a significant technological advance, an unseasoned
issuer would be permitted to deliver a statutory prospectus
by electronic hyperlink.  The Proposal would consider media
communications concerning an issuer to be free writing pro-
spectuses, and thus media communications would be required
to be filed with the SEC if the issuer cooperated with the
media in the creation of the communication.7

In another technological advance, electronic roadshows
would be considered to be free writing prospectuses.  The
Proposal would require that the electronic roadshow, includ-
ing the transcript, be filed with the SEC unless at least one
version of the roadshow were available to a wide audience.
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In addition, pursuant to the SEC’s goal of full disclosure, if
any information in the electronic roadshow goes beyond the
information in a statutory, preliminary or free writing pro-
spectus already on file with the SEC, such additional infor-
mation would have to be filed.

Regulation FD Modifications
Regulation FD currently requires public disclosure by

an issuer of material nonpublic information privately dis-
closed to certain classes of people, but contains an excep-
tion for a public securities offering. The Proposal attempts to
clarify that only communications that are directly related to a
registered, capital-raising securities offering, and not tan-
gential communications, such as regularly released forward-
looking information or a communication done in the pre-fil-
ing period, are outside the scope of Regulation FD.

Liability Proposals
Although the Proposal significantly liberalizes the pre-

effectiveness offering communication framework, the SEC is
proposing a tightening of offering liability standards to ac-
company this liberalization.  Currently, much of the liability in
the offering process is related to the contents of the §10(a)
statutory prospectus, which, given the practical timing of
registered offerings, the SEC views as well past the time in-
vestors actually make their investment decisions.

Proposed Rule 159 would attach liability to the date of
the investment decision, which would essentially mean that
information in the preliminary prospectus (or a free writing
prospectus or road-show communication) could give rise to
liability, even if later corrected in the statutory prospectus.
The SEC believes that the information available to investors
at the time of the investment decision must be materially
accurate and complete, and that information provided after
such time should not be considered for determining liability.

The Proposal also clarifies whether, for purposes of
defining communications made by or on the behalf of the
issuer, the issuer is a “seller” in a primary offering for pur-
poses of §12(a)(2).8   In a firm-commitment underwritten of-
fering,9  the issuer might not be considered a §12(a)(2) “seller”
since the public purchases the securities from the under-
writer.  However, proposed Rule 159A clearly states that an
issuer is a §12(a)(2) “seller,” and is liable for offers and sales
made through, among other things, registration statements,
preliminary prospectuses or prospectus supplements and
most free writing prospectuses.  However, communication
by a participating underwriter would not be deemed made
“on behalf of the issuer” solely because of the communicator’s
status as a participating underwriter.

The Proposal also clarifies that an issuer or underwriter
does not escape §11 liability merely by including exculpating
information in a free writing prospectus.  Instead, informa-
tion must actually be included in the registration statement at
the time of effectiveness in order to be available as a defense.

Registration Proposals
The Proposal contains a number of incremental but

significant improvements to the shelf registration process, 10

especially for larger companies.  In general, the Proposal
would increase the ability of issuers to use the shelf registra-
tion process to quickly access the public capital markets with
increased flexibility, and to incorporate by reference informa-
tion between their filings under the Securities Act and the
Exchange Act to a greater degree than is currently permitted.

Much of the portions of the Proposal that address the
registration process involve a new class of reporting com-
pany, the “well-known seasoned issuer” (or “WKSI”) men-
tioned above in connection with proposed Rule 163.   As
noted above, under the Proposal, a WKSI is an issuer that (i)
is eligible to register securities on Form S-3,11  (ii) has either a
common equity market value of $700 million12  or has issued
$1 billion in debt securities in the past three years13  and (iii)
has been current and timely in its Exchange Act filings for the
past 12 months.  The primary benefit of being a WKSI under
the Proposal is the ability to file “automatic shelf registration
statements” which would not be reviewed by the Staff of the
SEC, thus potentially saving WKSIs time and expense and
giving them certainty about the timing of future offerings.  In
addition, the Proposal would allow base prospectuses to elimi-
nate certain information currently required, such as the pri-
mary or secondary nature of the offering, certain selling se-
curity holder information and plan-of-distribution informa-
tion.  Essentially, the Proposal allows WKSIs to file one “mas-
ter” base prospectus, and then to update it with supplemen-
tal prospectuses as business plans and market conditions
warrant, to a much greater degree than is possible under the
current registration framework with its heightened require-
ments for the content of base prospectuses.

Besides automatic effectiveness for WKSIs, the Pro-
posal would simplify the shelf registration process by allow-
ing the base prospectus to leave out information “unknown
or not reasonably available” to the issuer, as well as any
information available in the issuer’s Exchange Act reports.
This proposal would simplify and shorten the preparation
period for the initial base prospectus filing.

The Proposal also contains several smaller reforms that
will simplify the registration process.  Perhaps the most sig-
nificant among them is the ability of new, unseasoned issu-
ers to incorporate by reference Exchange Act reports into
their registration statements on Form S-1.  Under the pro-
posal, if an issuer has filed at least one annual report on Form
10-K and has timely filed all other required reports, it need
not file a full Form S-1 every time it offers securities, prior to
becoming eligible for the shorter form S-3.14   The Proposal
would also amend Rule 415 to allow shelf registration state-
ments to have a three-year life span, as opposed to the two-
year life span that is effectively in place today.

Prospectus Delivery Proposals—Access Equals Delivery
In a significant step forward into the electronic age of

securities offerings, the SEC is taking a new approach to the
delivery of a statutory prospectus under §10(a) of the Secu-
rities Act.  The Proposal would implement a new policy that is
designed to address the burdensome process of physically
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delivering the statutory prospectus.  Under the current frame-
work, each investor in a registered offering must be physi-
cally delivered a §10(a) statutory prospectus.  This “pro-
spectus delivery obligation” extends to all purchasers within
25 days of the effective date of the registration statement.
This makes corporate printers very happy, but is a burden to
all other parties involved.

Proposed Rule 172 would permit an “access equals
delivery” approach for compliance with the prospectus de-
livery requirements.  A §10(a) prospectus delivery would be
deemed accomplished so long as the registration statement
is effective and the issuer has filed a §10(a) prospectus with
the SEC.  Under the Proposal, purchasers are presumed to
have access to electronic communication and the sophistica-
tion to utilize the information contained online through
EDGAR, the SEC’s database.  The real-world implications of
this new approach would be to relieve many of the truly
burdensome requirements for underwriters under the current
prospectus-delivery requirement.

The proposed rule would also permit an exemption
whereby written confirmation of the sales of securities and
notices of allocation could be sent to investors without be-
ing preceded or accompanied by a statutory prospectus.  This
would allow underwriters to send an electronic communica-
tion to investors informing them of allocations under a par-
ticular transaction.

Proposed Rule 173 would provide that, in each sale
where a statutory prospectus is required, the purchaser can
be provided with a notice that the sale was made pursuant to
a registration statement or otherwise subject to prospectus
delivery requirements, with the notice replacing the statu-
tory prospectus delivery.  A purchaser would still be entitled
to request and receive a copy of the statutory prospectus.

As a whole, the Proposal would be the most significant
reform of the securities offering process in decades.  It takes
significant strides toward implementing many of reforms in
the Aircraft Carrier, and would improve the offering and com-
munications processes, alter some aspects of disclosure li-
ability, modify the registration process and change the pro-
spectus delivery requirements.  If adopted, it would signifi-
cantly alter the securities offering process for attorneys, is-
suers and underwriters, and thus is well worth watching.

* Daniel I. Fisher is an associate in the New York office of
Skadden, Arps, Slate, Meagher & Flom LLP.  The views ex-
pressed in this article are solely those of Mr. Fisher, and not
of Skadden, Arps.

Footnotes

1 The process of offering securities through a registration statement is
typically divided into the period before a registration statement is
filed, the period after filing but before the registration statement is
declared effective (the “waiting period”), and the period after the
registration statement is declared effective.

2 The colloquial term for pre-filing offers, or certain communications
made during the waiting period, is gun-jumping.

3 Under the Proposal, a well-known seasoned issuer is an issuer that (i)
is eligible to register securities on Form S-3, (ii) has either a common
equity market value of $700 million or has issued $1 billion in debt
securities in the past three years and (iii) has been current and timely
in its filings under the Securities Exchange Act of 1934 (the “Ex-
change Act”) for the past 12 months.

4 A preliminary prospectus containing nearly all the final information
about the offering,  more commonly known as a “red herring,” is used
to offer securities before the statutory prospectus, which must contain
all information relating to the offering, is available.

5 Generally defined as an issuer who has not been subject to the report-
ing requirements of the Exchange Act for 12 months.

6 This requirement would not apply to media communications.

7 This would address situations such as the now-famous Google  inter-
view in Playboy magazine.

8 §12(a)(2) allows plaintiffs to bring suit against anyone who “offers
or sells a security … by means of a prospectus or oral communication,
which includes an untrue statement of a material fact or omits to state
a material fact necessary in order to make the statements, in the light
of the circumstances under which they were made, not misleading.”

9 In a firm commitment the underwriters commit to purchase all the
securities from the issuer and re-sell them to the general public (cf. a
“best efforts” offering).

10 Shelf registration statements permit companies to file registration
statements for offerings to be made on a delayed basis.  Typically, a
“base prospectus” is initially filed as a registration statement and
contains generic information about the issuer, as well as required infor-
mation about the planned offering or offerings.  After filing a base
prospectus, an issuer will utilize a “prospectus supplement” to “take
down” the securities from the shelf and conduct a specific offering.

11 The primary forms used by issuers to access the public capital
markets are Forms S-1 and S-3.  S-1 is used for a company’s initial
public offering and until it has been public for 12 months, and S-3 is
used thereafter.  S-3 is a shorter form with less information required,
on the theory that the company has been making Exchange Act filings
and its information has penetrated the marketplace.

12 This measure would not include equity held by affiliates of the issuer.

13 Only issuers registering debt securities would be eligible to be tested
by this measure.

14 As noted above, generally this provision will apply to companies
that have completed their initial public offering but have not been
subject to the Exchange Act reporting requirements for 12 months.
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THE LAWYER’S ROLE IN PREVENTING CORPORATE FRAUD
GIVEN BY ROGER C. CRAMTON*

Many years ago, during my third year of law school at
the University of Chicago, a prominent Washington lawyer
gave the after-dinner talk at the law review banquet. Thurman
Arnold was in the final years of an illustrious career. A cow-
boy from Wyoming, he became a law professor at Yale, a trust
buster for FDR in the New Deal years, a federal judge, and,
finally, began private practice as a founder of Arnold & Por-
ter. Arnold’s final remarks in his reminiscences have always
remained fresh in my mind.

There may come a time in your practice of law,
when, despite your very best efforts on behalf of
your client, someone must go to jail. Remember!
... when that time comes, ... make sure it’s the
client!!

Arnold’s message, of course, was that the lawyer’s job
is to represent the client diligently and competently “within
the bounds of the law.” If the lawyer assists or further’s a
client’s crime, fraud or other misconduct, the lawyer risks
going to jail with or instead of the client.

My remarks today fall into two parts: a brief statement
of my views of a lawyer’s obligations under the SEC’s imple-
mentation of § 307 of Sarbanes-Oxley (“SOx”) followed by
some unsolicited advice to you as corporate lawyers.

A. “Reporting Up” and “Reporting Out” Under State Ethics
Rules and SOx

§ 307 of the Sarbanes-Oxley Act of 2002 directed the
SEC to adopt a rule requiring a lawyer “to report evidence of
a material violation of securities law or breach of fiduciary
duty or similar violation by the company or any agent thereof,
to the chief legal officer (CLO) or the chief executive officer
(CEO) of the company (or the equivalent thereof).”1  If the
CLO or CEO does not “respond appropriately” to the report,
the attorney must report the evidence up the corporate lad-
der to higher authority and, if no appropriate action is taken,
to the board of directors.

The SEC rule implementing this requirement states in
part:

If an attorney, appearing and practicing before
the Commission in the representation of an is-
suer, becomes aware of evidence of a material
violation by the issuer or any officer, director,
employee, or agent of the issuer, the attorney
shall report such evidence to the issuer’s chief
legal officer (or the equivalent thereof) or both
the issuer’s chief legal officer and its chief execu-
tive officer (or the equivalents thereof) forthwith.2

The other key component of § 307 – the up-the-ladder
reporting requirement if the CLO or CEO does not “appropri-
ately respond” to the reporting lawyer –  was implemented

by an SEC rule which states that the reporting lawyer “shall
report the evidence of a material violation” to the board or
relevant board committee, unless the lawyer “reasonably
believes that the chief legal officer or the chief executive
officer . . . has provided an appropriate response within a
reasonable time.”3  The lawyer who reports up the ladder
must also “explain his or her reasons” for believing that the
issuer has not made an appropriate response to those to
whom the report was made. On the other hand, if the lawyer
“reasonably believes” that “an appropriate and timely re-
sponse” has been made, the lawyer “need do nothing more .
. . with respect to his or her report.”4

Moreover, the SEC, pursuant to the statutory directive
that it promulgate “minimum standards of professional con-
duct for attorneys appearing in practice before the commis-
sion,” included a “reporting out” provision that is consistent
with the ethics rules of the vast majority of states. Section
205.3(d)(2) provides that a lawyer may, without the issuer’s
consent, reveal confidential information to the SEC related to
the representation that the lawyer reasonably believes nec-
essary:

- to prevent the issuer from committing a material
violation that is likely to cause substantial injury
to the financial interests or property of the issuer
or investor;
- to prevent the issuer, in an SEC investigation or
proceeding, from committing perjury or another
illegal act that is likely to perpetrate a fraud on
the SEC; or
- to rectify the consequences of a material viola-
tion by the issuer that caused, or may cause,
substantial injury to the financial interests or
property of the issuer or investors, in further-
ance of which the lawyer’s services were used.5

As you know, bar leaders have attacked the SEC rules
implementing SOx in colorful but misleading terms such as
“betraying” or “ratting on” a client.  I disagree.6

First, the obligations and permissions conferred on
securities lawyers by the SEC’s adopted and proposed rules
are consistent with and reflect the duties of lawyers under
state corporate law and the ethics rules of the vast majority
of the states.7  The characterization of those rules as novel
requirements that would result in a fundamental change in
the relationship of a lawyer to a corporate client is hot air: a
hullaballoo stirred up primarily to defeat or limit a new vehicle
of regulation that, unlike the disciplinary process of the states,
might  provide a substantial deterrent to lawyer assistance of
corporate fraud and criminality.

Second, the reporting-up obligation of the SEC’s SOx
rules has already served a valuable function. It has forcefully
reminded corporate lawyers that under corporate law and
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state ethics rules their fundamental obligation is to the cor-
porate entity, not to the officers who temporarily direct its
affairs.  Informing the ultimate authority – the board of direc-
tors – of a prospective or ongoing illegality that will cause
substantial harm to the corporation is not a radical new idea
but a restatement of the loyalty to the entity client required
by both corporate law and state ethics rules.

The congressional premise was that too many inside
and outside lawyers had fallen into a practice of “see no evil,
report no evil.” SOx’s reporting-up requirement is a return to
the traditional view that the lawyer should bring indepen-
dent legal judgment to bear to ensure that corporate manag-
ers act within and not without the bounds of the law.

My  major problem with the SEC’s rules is that they
contain major loopholes inconsistent with congressional in-
tent that may result in noncompliance and ineffective en-
forcement. The standard that triggers up-the-ladder report-
ing is muddled and weak, and the inappropriate breadth of
the “colorable defense” exception endangers the efficacy of
the reporting-up requirement.8  If corporations are to have
loyal and faithful representation, reporting up the ladder is
essential: no corporation should embark on an illegal course
of conduct without the ultimate authority – the board –  be-
ing informed, warned and responsible.

Third, although required “reporting up” is the most
important aspect of the new regime, the existing and pro-
posed “reporting out” provisions have received more atten-
tion and criticism. Most lawyers do not understand that cur-
rent ethics rules in every state in the Midwest – and 41 states
overall – permit disclosure to prevent a client’s criminal fraud.9

An even larger number of states (44) require such disclosure
when continued representation would assist an ongoing crimi-
nal fraud.10  In short, the SEC’s present permissive disclosure
provision is consistent with the ethics rules most or all of
you are supposed to be operating under today.  So is the
SEC’s proposed rule which would require “noisy withdrawal,”
a fact that most lawyers do not understand.

Fourth, it is virtually unheard of for a lawyer to blow
the whistle on a client even when current law requires it to be
done. Only a few of the many corporate failures over the last
ten years involved a whistleblower of any kind, and they
were disaffected employees, not the inside or outside law-
yers who may have been in a better position to know that
some illegality had occurred.

Fifth, if maximum deterrence of corporate illegality is
desired, lawyers should be required both to report up the
ladder and to disclose in the extraordinary situation in which
an adamant board refuses to heed the lawyer’s advice. What
board will go ahead when a lawyer reports the facts and law
that make the proposed conduct illegal,11  or do nothing when
the lawyer then threatens to withdraw and inform the SEC
that he has done so “for professional considerations”?  Skep-
tics worry that a rogue lawyer or one of bad judgment might
provoke a situation that would be embarrassing and harmful
to the company. My view is that inside or outside lawyers

will never (or virtually never) pursue a matter up the corpo-
rate ladder and threaten to disclose the claimed illegality un-
less there is substance to the claim. The consequences for
that lawyer would be effective banishment from the profes-
sion: unemployment as a lawyer.

In conclusion, the SOx regulations are designed to re-
inforce the corporate lawyer’s basic duty to prevent corpo-
rate agents from committing law violations that will harm the
corporation. And that’s the lawyer’s job under corporate law
and legal ethics rules as well as under SOx.

B. Some Unsolicited Advice
I am an academic lawyer and my own limited practice

experience was with the federal government with a federal
agency and the people of the United States as my client. I
have never had to deal with earning my living by obtaining
and retaining corporate clients which may have managers
who are difficult and demanding. Yet I have studied corpo-
rate fraud situations over many years and have served as an
expert consultant on lawyer conduct in a substantial number
of civil cases in which law firms were charged with assisting
a corporate fraud.  I have been fascinated by the lawyer’s role
as a business counselor in preventing or failing to prevent a
corporate fraud from occurring. In every major corporate
fraud, lawyers have played an essential role: structuring and
documenting the fraudulent transactions, providing legal
opinions required for the transactions to occur, and drafting
and approving the required securities filings concerning the
transactions, offerings and financials.12

There are a number of constants in many of these cases.
The corporation involved is an important client of the firm,
paying large fees. The lawyer responsible for the representa-
tion develops a close relationship with the dominant man-
ager who retained, directs and can fire the lawyer. Over time
the lawyer views the representation and the surrounding en-
vironment from the point of view of the manager. When sus-
picious circumstances occur – and even red flags – the law-
yer rejects or minimizes them, acting as an advocate for the
manager. If a disgruntled employee, for example, makes cred-
ible allegations of wrongdoing, the lawyer relies on the
manager’s denial or performs a perfunctory investigation that
is later viewed as a “whitewash.” When the manager pushes
for “creative” and “aggressive” interpretation of law in fram-
ing transactions and making securities disclosures, the law-
yer eagerly complies, arguing that it is the lawyer’s job to
push the envelope of the law to its extreme if it serves the
client’s interest. The board of directors is given as little infor-
mation as possible; it is treated as a body whose only func-
tion is to rubber-stamp the actions and proposals of those in
control.  In essence, the lawyer in treating the manager as
“the client” violates the fundamental duty of a lawyer for a
corporation: that the lawyer act in the best interests of the
entity rather than the interests of those temporarily in control
of the entity.

From scenarios such as this I have distilled a number
of important lessons for the corporate lawyer. Under the con-
straints of time, I limit myself here to four major lessons.



30 E n g a g e Volume 6, Issue 1

First, make sure that the board of directors, or an ap-
propriate committee of the board containing independent di-
rectors, signs off on major matters that involve substantial
legal risk after being fully informed of those risks. Always
bear in mind that your client is the corporate entity and not
the managers who provide direction on a day-by-day basis.
All corporate frauds start with lawyers treating senior man-
agement as the client and failing to communicate with higher
authority within management, or if management is the prob-
lem, with the board of directors, which is the ultimate author-
ity on all matters except those on which shareholders must
act. It is natural for you to defer to the interests and desires of
the managers who hired you, direct your work and can fire
you. But when facts arise that suggest a substantial legal
problem, such as a material violation of law by a division
manager or a self-dealing arrangement proposed by a domi-
nant manager, you must be sure that higher authority within
the corporation is informed of the situation and has taken
appropriate steps to evaluate the situation and, if necessary,
prevent or rectify any wrongdoing.

Second, do not assume the attorney-client privilege or
work-product immunity will protect legal files or lawyer-cli-
ent communications. Any transaction can go sour and, if it
does, it is likely to be subject to after-the-fact scrutiny.  If the
SEC or a state or federal prosecutor begins an inquiry, the
corporation is likely to “cooperate” with the inquiry. Large
corporate frauds almost invariably result in change of con-
trol and often in bankruptcy; successors in interest will waive
the privilege and confidentiality in an effort to recover assets
from the managers who looted the enterprise and the lawyers
and accountants who assisted them.  Even in the cases where
waiver does not occur, the fraud victims probably will be
successful in using the crime-fraud exception to penetrate
the privilege.

Third, you won’t avoid civil liability by portraying your
job as a lawyer narrowly and attempting to place the blame
on others. Lawyers involved in client fraud situations almost
invariably assert that agents of the client lied to them, they
did not know of facts indicating fraud, and they reasonably
relied on the decisions of officers and directors of the com-
pany on business matters and on the judgments of eminent
accountants on all accounting-related matters. They were
legal technicians – scriveners – not professionals with a broad
responsibility. They claim, therefore, that the legal advice
they gave was proper under the circumstances and that all
the wrongdoing is attributable to other actors.  (At the same
time, those other actors –  the company’s officers and direc-
tors and the outside accountants – are claiming that they
also had limited knowledge and relied on the legal advice of
the lawyers.)  The “circle of blame” that results is a classic
(and generally unsuccessful) attempt at avoidance of respon-
sibility, since each provides evidence against the others. More
broadly, lawyers cannot absolve themselves from legal re-
sponsibility by pretending that only business or accounting
decisions are involved, just as managers and accountants
cannot avoid responsibility by claiming that they relied on
lawyers.  If a series of transactions has no substantial busi-
ness purpose (i.e., no property or risk is transferred to a sec-

ond party) and the facts and circumstances suggest that its
sole function is to give the company’s balance sheet a false
boost, legal questions are raised that are not resolved by an
accountant’s approval.

Fourth, in shaping future business transactions for a
corporate client, try to work only for clients who want a legal
advisor who will chart a prudent course through the shoals
of the law. Beware of corporate managers who push you to
be “creative and aggressive” in exploring the limits of the
law.  The  business lawyer is a counselor and advisor, not a
litigator, and the goal is a sound result that will advance the
interests of the client “within the bounds of the law.” Wise
counseling involves a prudent awareness of the existence of
legal risk and not an effort in every situation to test how far
the envelope of the law may be pushed. Lawyers who take
the latter approach run a grave risk of assisting illegal con-
duct. If you cast prudence aside and take large legal risks,
your work may become the subject of public litigation under
very adverse conditions: jurors don’t like lawyers or corpo-
rate managers and the “hindsight bias” will operate against
you.13  If the transaction has harmed third parties and ap-
pears to be fraudulent or illegal, your claim that you did not
“know” what the managers were really doing will fall on deaf
ears.

Let me repeat: Lawyers who are unduly aggressive in
manipulating law and facts to satisfy a demanding client run
great risks of assisting corporate crime or fraud. The role of a
business lawyer in shaping future transactions is not to push
the law to its extreme but to guide the corporate client safely
through the shoals of the law.

Just a short time ago, a former Enron executive and
four former Merrill Lynch executives were convicted of con-
spiring to help Enron report bogus profits.14  The case cen-
tered on a single transaction:  a purported sale of barges by
Enron to Merrill in late December 1999, when Enron was strug-
gling to meet Wall Street’s profit projections for the year.
When Enron was unable to sell the barges to a third party,
Merrill agreed to “purchase” the barges for $7 million in ex-
change for Enron’s secret oral promise to buy the barges
back within six months for an amount that would provide
Merrill with an interest-like payment that would compensate
it for Enron’s use of its money. Sure enough, Enron bought
the barges back and then included a substantial profit on the
“sale” in its report of 1999 income. Lawyers and accountants
for Enron and Merrill concluded that the transaction was a
“sale” not a “loan” and prestigious law firms gave legal opin-
ions to that effect.  This and other transactions were later set
aside in Enron’s bankruptcy proceeding as having no sub-
stantial business purpose other than to provide a cover for a
false and misleading report of Enron’s income: a fraudulent
securities filing designed to mislead investors. How could
these lawyers structure, document and approve the legality
of this transaction, which could not have been completed
without their help?

Lawyers talk themselves into assisting such fraud by
manipulating the letter of legal rules in aggressive ways while
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ignoring the clear intent of the rules involved and the under-
lying policies that ultimately control their judicial interpreta-
tion. An Enron employee provided a colorful illustration:

Say you have a dog, but you need to create a
duck on the financial statements. Fortunately,
there are specific accounting [or legal] rules for
what constitutes a duck: yellow feet, white cov-
ering, orange beak. So you take the dog and paint
its feet yellow and its fur white and you paste an
orange plastic beak on its nose, and then you
say to the accountants and the lawyers, “This is
a duck! Don’t you agree that it’s a duck?” Every-
body knows that it’s a dog, not a duck, but that
doesn’t matter, because you’ve met the rules
calling it a duck.15

But the rules that distinguish a duck (i.e., a “sale”) from
a dog (i.e., a “loan”) are backstopped by more substantive
legal norms: our law provides that a transaction must have a
business purpose other than that of misleading investors,
and the securities laws ultimately turn on whether what is
disclosed, viewed as a whole, is known to be false or mislead-
ing. Thus it turns out that the general norms of securities and
other law are more decisive than narrow technical rules.  When
a wooden application of technical rules defeats the funda-
mental goals of securities regulation and private law, such as
honest disclosure or integrity of transactions, the broader
principles prevail in the courts.

Preaching to lawyers and bar groups about their moral
and public responsibilities has proven to be ineffective. Pro-
fessional discipline, for a variety of reasons, provides virtu-
ally no control over the failure of law firms to monitor the
partners who are bringing in juicy fees from corporate cli-
ents. The spread of limited liability partnerships accentuates
the willingness of partners to ignore the risks that other part-
ners are taking. Today’s emphasis on “the bottom line” both
in corporations and law firms gives rise to a culture valuing
the false sense of prestige and status that flows from the
managers meeting market estimates of expected profits and
the law firm being among the leaders in the annual listings of
profits per partner. From the vantage point of respect for law
and public responsibility of lawyers, the current scene runs
the risk of a “race to the bottom.” The massive corporate
failures and frauds of recent years were not the work of a few
“bad apples” but a systemic problem that requires systemic
solutions.

One major part of the problem is that accountability to
law of the professionals who are responsible for maintaining
the legitimacy of corporate transactions and securities fil-
ings (accountants, lawyers and bankers) disintegrated dur-
ing the aftermath of the savings-and-loan crisis. Professional
discipline for assisting a corporate fraud has been a total
non-starter: lawyers are never disciplined for failing to with-
draw when ethics rules require them to do so or for assisting
a major corporate fraud.16  The Central Bank case eliminated
aiding-and-abetting (secondary) liability of professionals un-
der the federal securities law; lawyers, accountants and bank-

ers are liable only if they can be proven to be active partici-
pants in a fraudulent scheme.17  The Private Securities Litiga-
tion Reform Act of 1995, which imposed special pleading
requirements on civil plaintiffs in securities fraud actions,18

may have eliminated a number of frivolous fraud suits but
also reduced the prospects of meritorious securities litiga-
tion. And the Securities Litigation Uniform Standards of
199819  carried things further by reducing the availability to
plaintiffs of state securities fraud laws.

The decline of legal risks in the 1990s made profession-
als less accountable to the law and changes in the provision
of professional services created conflicts of interest that ad-
versely affected independent judgment. The result was that
“[t]he remnants of a professional ethos in accounting, law
and securities analysis give way to getting the maximum rev-
enue per partner.”20

Conclusion
The congressional premise underlying § 307 of

Sarbanes-Oxley was that many inside and outside lawyers
had fallen into a “see no evil, report no evil” state of mind.
The SEC regulations implementing it remind business law-
yers that their fundamental obligation under corporate law
and state legal ethics rules is to the corporate entity, not to
the managers. Informing the ultimate authority – the board of
directors – of a prospective or ongoing illegality that may
cause substantial harm to the corporation is not a radical new
idea but a restatement of the loyalty to the entity required by
law.

The SEC rules implementing SOx are useful precisely
because they provide some needed deterrence to lawyer mis-
conduct on behalf of the wrongdoing of corporate managers.
The rules have many ambiguities and loopholes, especially
the tortured triggering standard and the unwise scope of the
“colorable defense” exception to the provision of an appro-
priate response to a report of a material violation.21  But it still
must be welcomed as a new beginning.

Some years ago, Louis Brandeis was being questioned
by a Senate committee about the generality and vagueness
of the Sherman Act. Businessmen argued that the law was
unfair because its boundaries were not clear. Brandeis re-
plied to them as follows:

[Y]our lawyers ... can tell you where a fairly safe
course lies. If you are walking along a precipice
no human being can tell you how near you can
go ... because you may stumble on a loose stone,
. . . slip and go over; but anybody can tell you
where you can walk perfectly safe within a con-
venient distance of that precipice. The difficulty
which men have felt ... has been rather that they
wanted to go to the limit rather than that they
have wanted to go safely.22

This is great advice from a great man!

*  Roger C. Cramton is the Robert S. Stevens Professor of
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Law Emeritus, Cornell Law School. This article is a transcript
of his remarks from “Corporate Citizenship and the Law: The
Fifth Driker Symposium for Excellence in the Law,” given
Nov. 8, 2004 at Wayne State University. It was originally pub-
lished in 50 WAYNE L.R. 2005, and has been reprinted with
permission.  Correspondence concerning this article should
be addressed to Prof. Cramton at rcc10@cornell.edu.
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CRIMINAL LAW AND PROCEDURE
THE UNBORN VICTIMS OF VIOLENCE ACT AND STATE LEGISLATIVE REFORM

BY JACK WADE NOWLIN*
In April of 2004, President George W. Bush signed into

law a significant piece of federal legislation regarding the
legal status of unborn children, the Unborn Victims of Vio-
lence Act of 2004 (“Laci and Conner’s Law”).1  This legisla-
tion extends the basic protections of the federal criminal law
to unborn children, criminalizing acts of fetal homicide and
fetal battery which would be federal crimes if committed
against newborn infants or other persons. The Unborn Vic-
tims of Violence Act may come to serve as a model for state
legislative reform efforts.

A majority of states do not extend the basic protec-
tions of the criminal law equally to unborn children even in
those areas where such protections can be provided consis-
tent with the Supreme Court’s abortion jurisprudence. In fact,
the Court’s abortion decisions2  do not place any serious
constitutional obstacle in the path of jurisdictions wishing to
criminalize third-party assaults on pregnant women and their
unborn children. Laws of this kind do not interfere with judi-
cially-created reproductive rights such as the right to abor-
tion. Quite the contrary, they actually reinforce reproductive
rights by providing additional bases of liability for criminals
who attack pregnant women and thereby deny them free
“choice” in the area of reproduction. Nor does the Court’s
refusal in the abortion context to recognize unborn children
as constitutional persons for purposes of the Fourteenth
Amendment3  preclude states from recognizing unborn chil-
dren as persons for purposes of the application of their state
criminal or civil laws. The legal distinction between federal
constitutional personhood and state legal personhood should
be very clear, as should be the principle that states may ex-
tend legal protections beyond the federal constitutional mini-
mum. Finally, the Court’s balancing of interests in decisions
such as Roe and Casey, which led the Court to rule in favor of
a broad right to abortion, carries no necessary implication
that fetal rights are of less than a very high order of impor-
tance. Quite the contrary, Roe and Casey plainly accorded
great weight to the decisional autonomy of pregnant women,
which suggests that the state interest in fetal life may have
been viewed as of a very high order of magnitude, though
still outweighed by the even higher order interest in the
mother’s reproductive autonomy.

As many as twenty states still provide unborn children
with no individual legal protection from homicidal acts com-
mitted by persons who attack them and their mothers. More
than a dozen other states deny unborn children, as individu-
als, the legal protections of the criminal law until the child
reaches some particular stage of development, such as vi-
ability or “quickening.” Significantly, of the remaining eigh-
teen or so states that provide fuller protection for unborn
children, a substantial number classify fetal homicide as “man-
slaughter” even when the homicide is intentional or felony-
related and would have been classified as murder if the victim

had been a newborn baby, child, or adult. Other states pro-
vide no clear protection to unborn children for assault or
battery not causing death but perhaps causing serious and
irreparable injuries to the fetus. In sum, only a handful of
states provide unborn children with anything like the full
extent of the protection of the criminal laws. Since the vast
majority of criminal acts causing harm to unborn children fall
outside the jurisdiction of the federal government and thus
outside the reach of the Unborn Victims of Violence Act,
state legal reform reflecting the equal worth and dignity of
the unborn is of the utmost importance.

Six aspects of the Unborn Victims of Violence Act may
be considered by state legislatures and state courts. First,
the Unborn Victims of Violence Act recognizes the unborn
child as a potential victim of crime rather than as a mere
“reproductive interest” of the mother who is, of course, also
a potential victim of crime. An unborn child, as an individual
member of the human species, possesses his or her own
individual moral right to equal concern and respect.4  It is a
biological mistake to view an unborn child as a mere exten-
sion of the mother’s body, and it is a concomitant moral mis-
take to view an unborn child as a mere object in which the
mother has an interest. This is, of course, not to deny that
mothers have an interest in the life and health of their chil-
dren, born and unborn; rather it is to recognize that the crimi-
nal law protects our interests in the health and safety of
persons, such as our family members, by extending to those
persons their own legal rights as individuals to the protec-
tions of the criminal law. Thus we do not treat the mother as
the principal or sole legal victim of the murder of her newborn
child, and we should not treat the mother as the principal or
sole legal victim of the murder of her unborn child. Not sur-
prisingly, many grieving mothers of unborn murder victims
share this view and believe the law should recognize their
children, as well as themselves, as victims.5

Second, the Unborn Victims of Violence Act does not
discriminate against unborn children based on their age or
their stage of physical and mental development. Instead, the
Act extends the protections of the federal criminal law to the
“child in utero” and defines that term as  a “member of the
species homo sapiens, at any stage of development, who is
carried in the womb.”6   The Act thus identifies the posses-
sion of natural rights to life, liberty, and the pursuit of happi-
ness as an intrinsic attribute of human existence and thus as
worthy of protection through the criminal law from the mo-
ment a new person comes into being. In short, the Act recog-
nizes that all human beings have human rights worthy of
legal protections, not merely a sub-set of human beings who
possess certain advanced physical or mental capabilities.
The Act therefore avoids the pitfall of an arbitrary denial of
the protection of the criminal laws to unborn children merely
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because they are at earlier stages of fetal development. In-
deed, by this latter line of reasoning, it is unclear why new-
born infants are entitled to the protections of the criminal
law.7

Third, the Unborn Victims of Violence Act extends the
protections of the criminal law to prohibit conduct that causes
“bodily injury” to the unborn child as well as “death.”8   Thus,
unlike a number of state fetal protection laws, the Act does
not limit its scope of protection to homicide, but also pro-
tects the unborn child  from potentially grievous bodily harm
falling short of death, reflecting the view that the right to
protection from bodily injury as well as from death is an es-
sential part of the protections of the criminal law and thus an
essential part of respect for the equal dignity and worth of
unborn children.

Fourth, the Unborn Victims of Violence Act requires no
special or arbitrary mental state with respect to the presence
of the child in utero, but rather follows in the path of well-
settled principles of criminal law in providing for the “trans-
fer” of the criminal mental state of the attacker from the mother
to the unborn child. The Act thus states that if the attacker is
not intentionally attempting to kill the unborn child, then the
punishment for harming the child is “the same as the punish-
ment provided under federal law for that conduct had that
injury or death occurred to the unborn child’s mother.”9   For
example, if an individual attacks a pregnant woman without
knowing that she is pregnant, the attacker’s criminal mental
state with respect to the woman (such as an “intent to kill”) is
“transferred” to the fetus as well. Such a transference or
replication of mental state is not uncommon in the criminal
law and ensures that a criminal who intends to kill A but who
instead kills B is open to both a murder charge (of B) and a
potential attempted murder charge (of A).10  The Act, by fol-
lowing a version of the doctrine of “transferred” intent, makes
certain that a criminal defendant can receive punishment com-
mensurate with his or her actual culpability in terms of both
the defendant’s mens rea and actus reus.

Fifth, the Unborn Victims of Violence Act expressly
exempts from its reach both abortion11  and acts of an unborn
child’s mother causing harm to the unborn child.12  Quite ob-
viously, any fetal homicide law placing restrictions on abor-
tion would trigger the heightened scrutiny associated with
the Supreme Court’s abortion jurisprudence. The likely result
would be invalidation of the fetal homicide law. Additionally,
laws that criminalize actions by the mother which harm the
fetus raise legal issues concerning state interference with the
bodily integrity and reproductive autonomy of the mother.
Invalidation by the courts is a possibility here as well. Plainly,
then, the questions of abortion and of  harm to an unborn
child inflicted by his or her own mother raise legal and moral
concerns quite distinct from those involved in the case of
third-party attacks on mothers and their unborn children.
These former issues are thus best dealt with by laws specifi-
cally addressing their particular concerns rather than by gen-
eral fetal battery and homicide legislation. The Unborn Vic-
tims of Violence Act is written with clarity to ensure that
these issues do indeed remain distinct from the general pro-

hibition of fetal battery and homicide.

And, sixth, the Unborn Victims of Violence Act avoids
the imposition of capital punishment for fetal homicide, stat-
ing that “[n]otwithstanding any other provision of law, the
death penalty shall not be imposed for an offense under this
section.”13   On prudential grounds, states with capital pun-
ishment should avoid extending the death penalty to cases
of fetal homicide, settling instead for the substantial equality
of the imposition of life imprisonment in cases of feticide that
would warrant the death penalty under state law if the victim
were a newborn child. While this does deny the unborn child
perfect equality of treatment under the law, prudence dic-
tates this course of action for two principal reasons. Initially,
as a political matter, the invocation of the death penalty in the
context of fetal homicide may split the “culture of life” coali-
tion, given that many pro-life advocates are opposed to the
death penalty, and thus may potentially cause the defeat of
legislation designed to protect unborn children from assault-
ive crimes. Furthermore, the imposition of the death penalty
in fetal homicide cases will provoke the much more rigorous
application of “proportionality” analysis accorded to capital
punishment under the Eighth Amendment as opposed to the
more permissive application used by the courts in the con-
text of non-capital sentencing.14   Obviously, the stricter ap-
plication of the Eighth Amendment standard would make it
much easier for reviewing courts to invalidate fetal homicide
laws, perhaps holding, mistakenly, that the intentional de-
struction of an unborn child in his or her earlier stages of
development is insufficiently serious as a criminal offense to
justify imposition of the death penalty. In sum, avoiding the
imposition of capital punishment maximizes the chances that
fetal protections laws will be passed by legislatures and up-
held by  courts.

Significantly, a number of states in recent years have
expanded the reach of their criminal laws to provide greater
protection for the unborn. Now the federal Unborn Victims of
Violence Act serves as a roadmap for action expanding the
protection of federal criminal law to unburn children, to the
extent allowed by the decisions of the U.S. Supreme Court.

* Jack Wade Nowlin is Jessie D. Puckett, Jr., Lecturer in Law
and Assistant Professor of Law at The University of Missis-
sippi School of Law.
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LEGAL PROBLEMS WITH ONLINE GAMBLING
BY RONALD J. RYCHLAK*

I. Introduction
Not long ago, Nevada and Atlantic City, New Jersey

stood out from the rest of the nation as jurisdictions where
one could bet legally.  With the emergence of Indian gaming,
state lotteries, riverboat gambling, and other forms of legal
wagering, today two states (Utah and Hawaii) stand alone as
the only jurisdictions without some form of legalized gaming.
In fact, today anyone with a computer and Internet access
can go to a “virtual casino” and gamble on almost any ca-
sino-style game or place bets on professional and collegiate
sporting events.

Online gaming is emerging as a major enterprise for the
Internet, and a serious concern for lawmakers.1   There are
presently more than 1,400 gambling (or “gaming”) sites on
the web. With about 14.5 million patrons, it is estimated that
global revenues for Internet gaming were about $4.2 billion in
2003.2   Many observers believe that Internet gaming is well
on its way to becoming a $100 billion-a-year industry.

Despite its prevalence, Internet gambling is illegal in all
fifty states.3   Several foreign nations, however, either sanc-
tion Internet gaming or do not enforce laws against it.  Since
web pages do not recognize international borders, a gaming
site operated in any nation can attract gamblers from every
other nation.  Most Internet gamblers are from the United
States,4  and that is a serious concern for American lawmak-
ers.

Gambling, of course, has traditionally been seen as a
vice, and in the United States it has a history associated with
organized crime.  As states have moved toward legalization,
they have also instituted strict regulatory schemes designed
to keep the games fair and the ownership honest.  With
Internet gaming, however, this may be impossible.  “One of
the most heavily regulated industries in the world has crashed
with full force into one of the most unregulated, and inher-
ently unregulatable, phenomenon of modern times.”5

Several different concerns lead to the call for regula-
tion or prohibition of Internet gambling:

-Concern about underage gamblers.  Obviously,
it is harder to verify age over the Internet than in
person.
-Concern about fraud by Internet casino opera-
tors.  Internet casino operators have already
avoided paying their customers either by refus-
ing to pay or by moving their website to another
address and changing the name.6

-Concern that video gambling (whose addictive
nature has been compared to crack cocaine)7  from
the privacy of one’s own home will lead to an
increase in gambling addiction.8

-Concern that Internet casinos will negatively
affect state tax revenues by taking business away

from brick-and-mortar casinos that pay taxes.9

These reasons for wanting to control Internet gaming,
however, do not translate easily into action.  When it comes
to regulation or prohibition, there are two basic lines of
thought.  One line holds that Internet gambling cannot be
entirely stopped, so it has to be regulated.10   The opposing
argument is that it cannot be regulated, so it must be prohib-
ited.11   Unfortunately, both groups are partially correct:
Internet gaming is very difficult to regulate or to prohibit.

Since many of the Internet gaming web pages are
sanctioned by some foreign government, one possibility
would be simply to rely upon the regulatory authority pro-
vided by that nation.  An obvious problem with that solution
is that regulation in another nation is unlikely to protect
American gamblers.  More importantly, many (but not all)12

of the sanctioned virtual casinos are located in small, island
nations that provide virtually no actual regulation; they just
charge a fee.13   Consider:

In Nevada and New Jersey the applicant for an
unrestricted gaming license can expect the pro-
cess to take one to two years.  The applicant has
the burden of proving to the licensing authori-
ties that it is legitimate and has the necessary
skills available to operate a casino in compliance
with the law.  The applicant must pay the costs
of the independent investigation undertaken to
test the accuracy and complete truthfulness of
its responses to the myriad questions answered
in filling out the application.  These costs rou-
tinely amount to between $500,000 and $1,000,000.
There are public hearings to delve into personal
and business transgressions admitted in the ap-
plication or turned up in the investigation.  These
amounts do not take into consideration the legal
fees that each applicant incurs in getting help
and advice in connection with the process.14

In contrast, most of the off-shore nations that license
Internet casinos charge between $8,000 and $20,000, and the
time to obtain the license is between one and five weeks.15

Obviously, these other nations do not devote as much time
and effort to gaming regulation as is expected in the United
States.  As such, reliance on the laws of other nations will not
meet the needs of American lawmakers.16

Since gambling has traditionally been a matter of state
concern, some individual states have taken action to try to
stop Internet gambling.  In 2001, for instance, New Jersey’s
Attorney General filed civil suits against three offshore casi-
nos.17   This is in line with similar actions taken by officials in
New York, Minnesota, and Missouri.18   In Florida, the Attor-
ney General distributed “cease and desist” letters to at least
ten media companies providing publishing or broadcasting
advertisements for offshore computer gambling sites.19
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The Attorneys General of Indiana, Minnesota, and
Texas have all issued opinions specifically declaring Internet
gambling illegal under the laws of their respective states,20

and other states are putting new legislation in place.21   Legal
actions, however, are very difficult to bring.  The Internet
casino operations are usually located beyond the state’s ju-
risdictional limits,22  and even if the necessary evidence could
be uncovered, prosecutors are unlikely to go after individual
gamblers.  As such, states have been unable to significantly
impact online betting.

Federal law has its own problems.23   The U.S. Depart-
ment of Justice takes the position that Internet gambling is
illegal under at least four federal statutes:  the Interstate and
Foreign Travel or Transportation in Aid of Racketeering En-
terprises Act (otherwise known as the Travel Act);24  the Pro-
fessional and Amateur Sports Protection Act;25  the Inter-
state Transportation of Wagering Paraphernalia Act;26  and
the Wire Act.27

The most notable prosecution was probably that of
Jay Cohen, an American citizen who set up a bookmaking
business in the Caribbean island of Antigua.  Although
Cohen’s operation was based exclusively in Antigua, it tar-
geted customers in the United States through advertisements
in American radio, newspaper, and television.  Bets on Ameri-
can sporting events were accepted either by toll free tele-
phone or via the Internet.

The FBI began an investigation of the company in 1997.
In a 15-month period, Cohen’s company collected approxi-
mately $5.3 million in funds wired from nearly 1,600 custom-
ers.  Cohen was eventually arrested and charged with crimi-
nal conspiracy and substantive offenses under the Wire Act.
His various asserted defenses were rejected in a lengthy Cir-
cuit Court opinion, and Cohen was convicted and sentenced
to 21 months in prison.  Both the conviction and the sen-
tence were upheld on appeal.28

Despite the holding in Cohen’s case, there are signifi-
cant questions about the applicability of existing federal leg-
islation to on-line casinos, which might be viewed differently
from a sports betting operation like Cohen ran.29   The current
federal legislation was enacted with an eye toward prohibit-
ing sports betting, but none of the current federal statutes
expressly deal with Internet casino-style gambling.  Recently,
the U.S. Fifth Circuit Court of Appeals held that the Wire Act
does not apply to Internet casinos.30   As such, federal legis-
lators have been scrambling to come up with laws that can be
effective in stopping or regulating Internet gaming.  While
they differ in details, there are two principal areas of focus:
Internet service providers and financial transactions facilita-
tors.

II.  Internet Service Providers and the Kyl Bill
Senator Jon Kyl of Arizona has proposed at least two

versions of the Internet Gambling Prohibition Act, more com-
monly known at the “Kyl Bill.”31 The most recent con-
gressional action on Internet gambling occurred in the sum-
mer of 2003, when the Senate Banking Committee voted 19-0

to approve restrictions proposed by Kyl and the House voted
319-104 to outlaw the use of credit cards, checks and other
bank instruments to pay for Internet bets.  The House ver-
sion was similar to the original version of Kyl’s legislation,
but the Senate Banking Committee added a provision to pre-
vent states from authorizing online wagers within their bor-
ders.  That immediately drew opposition from the American
Gaming Association, which complained this would favor In-
dian gaming and the parimutuel industry over mainstream
casinos. See Tony Batt, Congress Unlikely to Act on Internet
Gambling: Budget Expected to be Top Priority of
Post-election Agenda, LAS VEGAS REVIEW-JOURNAL, Oct. 27,
2004.  This legislation would focus on Internet Service Pro-
viders (“ISPs”).  ISPs provide a direct connection from a
company’s networks to the Internet.  They may also provide
related services such as virtual hosting, leased lines (T-1 or
T-3) and web development.  Since no web page can operate
without being located on a server, ISPs make logical targets
for law enforcement.  Among the largest national and re-
gional ISPs are AT&T, WorldNet, IBM Global Network, MCI,
Netcom, UUNet, and PSINet.

The Kyl Bill would make it illegal for any person en-
gaged in a gambling business to knowingly use the Internet
to place, receive, or otherwise bet or wager, or to send, re-
ceive, or attract information aiding in wagering or betting.32

The logical problem with targeting ISPs would seem to be in
demonstrating that the ISP knew the character of the activity
offered on each of millions of websites that it serves. “To
expect each ISP to know the nature and content for all exist-
ing and new hosts is unrealistic and a viable defense to crimi-
nal prosecution.”33

Aware of this problem, Senator Kyl structured his bill
to allow any local, state, or federal law enforcement agency
to notify an ISP of an aberrant server and request that the ISP
terminate its service.  The legislation would shield ISPs from
civil liability if they voluntarily terminate service to the of-
fending web page.34   On the other hand, if the ISP fails to
discontinue service, the law enforcement agency can seek a
preliminary injunction requiring it to terminate service.35

Despite the thought that went into the Kyl Bill, it still
suffers from the problem of being unable to affect ISPs hosted
in foreign nations where Internet gaming is legal.36   As such,
it seems that a law focusing on ISPs will ultimately be unable
to prohibit or regulate Internet gambling in an effective man-
ner.

III.  Financial Transactions
Internet gaming relies on the use of credit cards and

other means of transferring funds.  As such, many legislators
and commentators have identified financial institutions as a
possible focus for Internet gaming regulation.

[I]t is obvious that, in order for an Internet or
related telephonic gambling operation to be com-
mercially viable, money must flow from bettors
to the operator and presumably in the opposite
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direction as well. The mechanisms for these trans-
fers are the financial service providers, i.e. credit
card companies, banks, and other entities that
provide the means for fund transfers. Control of
such financial service providers can therefore
constitute a very potent and effective means of
enforcing (albeit indirectly) a prohibition against
illegal gambling activity.37

In 2002, the New York Attorney General took action
against online casinos by suing Citibank and PayPal for fa-
cilitating them.  Citibank ultimately paid $100,000 in costs and
$400,000 to groups providing counseling to recovering prob-
lem gamblers.38   It also agreed to “block and decline authori-
zations for bankcard transactions consistent with and pursu-
ant to, then-standard Visa and MasterCard rules and proce-
dures for posting to bankcard accounts that are marketed to
consumers in the United States.”39

The New York Attorney General also reached a settle-
ment with the money transfer service, PayPal, Inc.40   This
agreement provided that PayPal would stop “processing any
payments for online gambling merchants, where such pay-
ments involved New York members.”41   PayPal paid $200,000
in costs, penalties, and “disgorgement” of online gaming
profits.42   There have also been attempts by losing gamblers
to avoid payments to credit card companies for gambling
debts (based on the Statute of Anne).43

Because of legal actions like these, many leading credit
card companies, including Bank of America, Fleet, Wells Fargo,
MBNA, Chase Manhattan and others, now attempt to block
Internet gaming transactions.44   It can be, however, difficult
for financial institutions or government regulators to identify
a particular business as being in the casino industry.  This is
particularly true if the business seeks to disguise itself by
handling transactions through an ancillary “ghost” firm that
shows up as a legitimate, non-gambling business.45   When
that is done, “it is extremely difficult for regulators [or finan-
cial institutions] to differentiate Internet gambling Web site
data transfer and legal data transfer.”46   Because of dodges
like this, 85% of online casinos are able to report that they
accept Visa and Mastercard, and about two-thirds report that
they accept PayPal.47   So, like laws aimed at ISPs, federal
laws aimed at financial institutions are not having much suc-
cess in stopping online gambling.

IV.  International Concerns and the WTO
Recently, the World Trade Organization issued a pre-

liminary ruling against the United States on Internet gaming.
The island nations of Antigua and Barbuda contended that
the United States ban on Internet gaming was an unfair trade
practice in violation of the terms of its agreement with the
WTO.  Antigua and Barbuda complained that the United
States through the various federal statutes in combination
with state laws has created the effect of a complete and total
prohibition of Internet gambling.  Antigua also argued that
the United States’ ban on allowing its residents to use online
wagering services based in Antigua harmed its ability to di-
versify Antigua’s economy.

A panel from the WTO ruled that a United States ban
on Internet gambling was indeed a violation of global trade
rules.  It held that the United States was violating its commit-
ments under the General Agreement on Trade Services
(GATS) by not providing market access and/or national treat-
ment under GATS to Internet gambling services provided by
operators licensed by the governments of Antigua and
Barbuda.  The Bush Administration has vowed to vigorously
appeal the decision.48

Under international law, if the panel is upheld Antigua
and Barbuda could impose trade sanctions (which would
hurt their economies more than the United States), or the
United States might elect to pay sanctions to the two na-
tions.  Obviously, neither of those outcomes is likely.  The
problem that may one day arise is that a more formidable
nation with an economic interest in Internet gaming, such as
England, may also challenge the United States laws and regu-
lations.49   If that happens, the United States may be forced to
take another look at how it treats Internet gambling.

V.  Conclusion
In 2002, the United States General Accounting Office

performed a survey of Internet gambling web sites. The find-
ings showed that current federal statutes are not effective in
controlling Internet gambling.50   Recent legislative propos-
als that have focused on ISPs or financial institutions also
have difficulties.  Must, then, American lawmakers resign
themselves to permanent, unregulated Internet casinos?
Maybe not.

Since Internet casinos cannot be stopped as long as
they are legal in other nations, American lawmakers should
focus on a certification process for online casinos.  Those
casinos that are already operating traditional gambling es-
tablishments within the United States could be given the
opportunity to develop online casinos which would be ac-
cessible through a regulatory gateway page.51   These online
casinos would face competition from unregulated virtual ca-
sinos, which might be able to operate at a lower cost than the
regulated web pages.  Gamblers wanting assurance of fair
games, however, would presumably be interested in using
the regulated pages, particularly when they are linked to well-
established casino brand names.

Regulators (and tax authorities) would have substan-
tial control over these online casinos, because of the brick-
and-mortar casinos over which they also have control.  As
such, reasonable regulations could be put in place to assure
fair games, verify the age of gamblers, collect taxes, and mini-
mize the risk to problem gamblers (to the extent that is pos-
sible).  Unregulated online gaming would still exist, but if this
regulation were done correctly, these officially sanctioned
web pages should be able to capture a significant portion of
the market.  Consumers would have the choice of betting
with casinos that are regulated and fair, or they could take
their risks with other entities that are less secure but might
offer better odds.  In the end, the market could play a signifi-
cant role in bringing online gaming under control.
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A CRIMINAL CODE FOR THE 18TH CENTURY
BY JOSEPH WHEATLEY*

Introduction
The federal criminal code has it all.  Its crimes run the

gamut—trafficking in dentures, murder, even misappropriat-
ing the likeness of “Smokey Bear.”  Where else in federal law
could you find “chemical weapons” and “child support” side
by side?  All joking aside, bizarre juxtapositions such as these
are actually signs of a larger problem.

Simply put, the code belongs to another era—even as
crimes have evolved with the times.  A hodgepodge of incon-
gruous crimes (and potential non-crimes), it lacks an overall
structure and suffers from analytical gaps—flaws which many
states and the Model Penal Code (MPC) resolved decades
ago.  While other parts of the federal code have been mod-
ernized, the criminal code has fallen behind, and efforts to
reform it have faltered time and again.

In 1981, United States Attorney General William French
Smith testified before a congressional committee that “[w]e
have been laboring for decades under a complex and ineffi-
cient criminal justice system—a system that has been very
wasteful of existing resources.”  More than twenty years
later, the code—if it can even be called a code—has not
improved, and may have become even more byzantine and
unwieldy in the interim.

Applied as it is, the code may indeed be inefficient, but
it has also slighted the interests of justice.  In particular, since
the code is open to judicial interpretation and fails to serve as
a layperson’s rules of conduct, it could undermine the moral
dimension of the justice system.  In turn, with less moral
support among the public, the code might not command the
deference that it might otherwise.

A Vintage Criminal Code
Parts of the federal criminal code date back to the

early years of the United States.  In 1948, Congress created
Title 18 of the U.S. Code, entitled “Crimes and Criminal Proce-
dure,” otherwise known as the federal criminal code.  Before
then, Congress had enacted new provisions on a piecemeal
basis, resulting in a hodgepodge of disparate laws, not a
comprehensive penal code.  Though it was meant to bring
order to chaos, Title 18 merely organized the chaos.  Primarily
cosmetic changes and a confusing alphabetical ordering sys-
tem failed to resolve the code’s larger flaws.  Title 18 still
suffered from the same organizational and analytical short-
comings that plagued its predecessor.

Efforts to develop and enact a comprehensive federal
criminal code began in earnest in the 1960’s.  The flaws of
Title 18, the successful release of the MPC, and concerns
about rising crime prompted groups in government and
academia to reconsider the logical underpinnings of federal
criminal law.  Proposed by President Johnson, the National
Commission on Reform of Federal Criminal Laws met between
1967 and 1970, and delivered its final report to President Nixon

in 1971.  The Commission recommended that the criminal
code be completely rewritten.  Congress considered the re-
port for more than 10 years.  Committee meetings were held
and legislation was proposed, but Congress never enacted a
comprehensive criminal code.  Ideological differences and
procedural obstacles proved insurmountable.  Subsequent
reform efforts have not materialized.

Why Reform the Code?
Since reform plans stalled in the 1980’s, the federal crimi-

nal code has undergone evolutionary—not revolutionary—
changes on a piecemeal basis.  As such, the code retains
much of its original character and bears little resemblance to
the MPC or the modern codes of many states.  Even so, is a
comprehensive reform of the code necessary?  In its present
form, Title 18 suffers from flaws so substantial that compre-
hensive reform is the only option.  Discussed below are three
major flaws in the code, along with reform proposals for each,
which have been derived from the MPC and reformed state
codes.

First, Title 18 merely alphabetizes offenses, rather
than functionally conceptualizing them—as the MPC does.
The alphabetical format provides little guidance about the
existence of offenses, the relationships between offenses,
and their grades of seriousness.  For instance, Chapter 89
(“Professions and Occupations”) contains just one oddly
placed crime, “Transportation of dentures” (18 USC 1821).
Also, offenses against the person, such as assault (Chapter
7) and homicide (Chapter 51), are isolated in distant catego-
ries, even though they deal with conceptually related harms
and dangers.  These kinds of idiosyncrasies originated be-
cause Congress added offenses to the code on an ad hoc
basis, with little regard for their interactions or levels of seri-
ousness.  Such a system causes needless confusion for pros-
ecutors and defense attorneys—not to mention the layper-
son, who relies on the law for rules of conduct.

A code organized along functional lines, such as the
MPC, would help resolve some of these drawbacks.  Under
the MPC, for instance, the category of “offenses involving
danger to the person” includes crimes such as homicide,
assault, and sexual offenses.  When organized functionally,
penal provisions complement one another, so as to avoid
coverage gaps or overlapping offenses—and the under- or
over-punishment that could result.  Also, a functional code
such as this would diminish confusion for prosecutors, de-
fense counsel, and the layperson—as well as establish the
relative seriousness of crimes that is so lacking in Title 18.

Second, Title 18 lacks a comprehensive “general part,”
a section with definitions and principles that apply to spe-
cific offenses—such as inchoate offenses (e.g., attempt), prin-
ciples of liability, and general defenses.  As a result, much of
the federal criminal code is not codified.  For instance, Chap-
ter 1, titled “General Provisions,” provides little more than a
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handful of definitions and an insanity defense.  With so little

guidance provided, the rest of the code is left to federal judges

to interpret as they see fit.  In contrast, the MPC provides a

relatively thorough “general part,” which streamlines the rest

of the code, limits discretion by the judiciary, and provides

notice to the layperson.

Third, Title 18 lacks an analytical framework for deter-

mining liability that attempts to reflect communal notions of

blameworthiness.  The MPC follows a three-part framework

based on the presence of criminal conduct (whether an act or

an omission), justification defenses, and excuse defenses.

First, has the actor committed criminal conduct?  Aside from

a few exceptions, Title 18 does not consider more than the

question of the criminal act itself, whereas the MPC consid-

ers two additional questions that are crucial to determining

blame.  Second, even though an actor commits criminal con-

duct, his conduct may be justified (and thus not wrongful)

because it was done in self-defense, for instance.  Third, an

actor may be excused for criminal (and wrongful) conduct

because he committed it under duress, for instance.  By in-

corporating such defenses, this analytical framework tries to

follow communal notions of blameworthiness.

However, Title 18’s incomplete “general part” frustrates

the use of a full-fledged framework for determining liability.

As shown above, the code provides little in the way of de-

fenses, and falls short of what the MPC provides.  Until it has

the justification and excuse defenses which refine and com-

plete judgments of blameworthiness, the code cannot claim

the moral standing that the MPC has attained.  Such stand-

ing requires a full-fledged framework for determining liability

that Title 18 simply does not possess.

The Costs of Inaction

As shown above, Title 18 possesses many flaws—

inefficiencies and injustices, not to mention bizarre juxtapo-

sitions such as “Child Support” and “Chemical Weapons.”

Ostensibly, the federal criminal justice system perseveres in

spite of these problems.  The legal community may have

adapted to the flaws in the criminal code—but what of the

unqualified layperson, who bears the brunt of the criminal

law?  The present course of action, muddling through these

problems, imposes costs upon society and slights the inter-

ests of justice.  Comprehensive reform of Title 18—albeit a

daunting prospect—would lead to a cheaper and fairer crimi-

nal justice system.

Moreover, a criminal code that is in sync with commu-

nal notions of justice could command greater respect—and

compliance—than it might otherwise command in its cur-

rently flawed form.  For instance, were the law clearer and

more accessible, it could serve one of its original functions

as rules of conduct for the layperson.  Also, an analytical

framework that permits defenses would reflect broad-based

notions of blameworthiness and thereby affirm the

community’s role in the law.  Although utilitarian principles

usually clash with desert principles, desert actually advances

utilitarian interests here.

Title 18, what regrettably passes for the federal crimi-

nal code, amounts to a list of crimes cobbled together over

hundreds of years.  It suffers from minimal organization and a

negligible analytical framework, both of which invite exces-

sive interpretation by the judiciary.  Inefficiencies abound,

thanks to the confusion that the code creates for all parties.

Many of the states modernized their codes decades ago, yet

the federal government has stubbornly held on to obsolete

legislation.  The country deserves better.

*Joseph Wheatley graduated from the University of Penn-

sylvania Law School, in June, 2005. He received a Federalist

Society Jay Fellowship in the spring of 2005 and is currently

working at the Institute for Strategic Threat Analysis and

Response (ISTAR). He thanks Professor Paul Robinson of

the University of Pennsylvania, whose writing and lectures

influenced the views in this article.
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ENVIRONMENTAL LAW AND PROPERTY RIGHTS
LEGAL ALCHEMY: THE GENERAL MINING LAW OF 1872 AS  PRIVATIZATION MODEL
BY ANDREW P. MORRISS AND ROGER E. MEINERS*

Sometime soon you will pick up a major newspaper and
read that an environmental pressure group is denouncing
the Bush Administration for a massive “giveaway” of public
resources to a foreign mining company under the “outmoded”
General Mining Law of 1872.1  Such attacks on the “outdated,”
“tawdry,” “anachronistic,” “gargantuan fire breathing
dragon” of the Mining Law have become routine. Former
Clinton Interior Secretary Bruce Babbitt brought this critique
into the government, staging a dramatic signing of a “check”
for $10 billion when, as required by law, he signed over title to
land claimed by a Canadian mining company under the Min-
ing Law.

It is true, as the critics claim, that under the Mining Law
anyone who discovers valuable mineral resources on much
(but not all) of the federally owned public land can obtain not
just the mineral rights but also a complete title to both the
surface and mineral rights. It is also true that obtaining this
title requires giving the government only a nominal payment.
The law does not “giveaway” public resources, however.
Instead, it transforms rock into gold (and other valuable min-
erals) – serving as a sort of legal philosopher’s stone. The
Mining Law does so because it provides an institutional so-
lution to the problems caused by public ownership of valu-
able resources. Because of the strengths of the Mining Law,
the United States has avoided many of the problems experi-
enced by other mineral-rich countries under a variety of alter-
native approaches. Far from an outdated relic of the 19th
century, as critics contend, the General Mining Law of 1872
represents a model for allocating publicly owned resources.

How the Law Works
In much of the world governments claim ownership of

mineral resources under all land, including privately held prop-
erty. In the United States, mineral resources under private
property are usually also owned privately. Mineral rights under
public land are usually owned by the same government that
owns the surface but those under most federal public lands
are available to be claimed under the Mining Law.

The Mining Law’s basic operation is quite simple (al-
though some specific features give rise to extraordinarily
complex legal questions). The fundamental principle is that
any one may claim eligible mineral resources located on eli-
gible public land by (a) discovering the existence of valuable
resources; (b) complying with minimal requirements to record
and prove the claim; and (c) paying a small fee. Once these
steps are accomplished, at the claimant’s option, the claimant
receives title to either the mineral resources alone or both the
mineral resources and the surface estate.

This might not be as significant if either the lands or
the minerals eligible to be claimed were defined narrowly.
They are not. Minerals are eligible to be claimed if they have

not been specifically removed by other federal statutes (e.g.
oil, natural gas, and “common” minerals such as gravel).
Mobile resources such as oil and natural gas require coordi-
nated approaches to their recovery from common pools and
the law deals with them differently. “Common” minerals like
gravel are so common that including them would allow claims
of virtually all federal land. (That might be a good thing, but
it isn’t the aim of the Mining Law.)  Federal lands are eligible
to be claimed if the lands were neither “acquired” nor with-
drawn by the federal government. Acquired lands are those
the federal government has purchased from the lands’ own-
ers (for a post office or national park, for example). With-
drawn lands are unpurchased lands dedicated to specific
uses (such as parks or military bases). These exceptions to
the general principle of allowing free access to publicly owned
mineral resources are quite sensible. Withdrawn lands are
largely those being used for other purposes and allowing
someone to claim them would disrupt the existing use. Ac-
quired lands were acquired for a purpose and allowing them
to be claimed would prevent the government from having
secure title to land needed for government buildings, parks,
and the like.

A Brief History of U.S. Mining Law
American mining law is radically different from mining

law in most of the rest of the world. How did this difference
arise? There were several, relatively small mineral rushes be-
fore 1849, but American mining law is the direct result of the
experience of the California Gold Rush. Gold was discovered
at Sutter’s Mill only a few days before the official transfer of
California (and much of the rest of Mexico’s northern terri-
tory) to the United States. Under Mexican law, based on the
European continental legal tradition, mineral deposits were
the property of the state. As a result, it was at least possible
that those rights would now belong to the United States,
since the U.S. had promised only to respect existing Mexican
titles in the transferred territory.

The discovery of gold dramatically changed Califor-
nia, however, and made an assertion of title to the mineral
resources by the U.S. federal government impossible. Three
things left the mineral resources of the new American terri-
tory in a legal limbo. First, the Gold Rush brought tens of
thousands of people in just a few years into what had been a
sparsely populated hinterland. These new residents were not
interested in legal theories of ownership; they wanted to get
rich quickly. Second, the rapid collapse of Mexican forces in
California meant the new territory was taken with only a small
American military force. The American commander in Califor-
nia refused to take responsibility for civil law enforcement
and, with the threat of desertion growing as word of the
riches awaiting in the hills spread, could do little with the
troops he had. Third, Congress was paralyzed over the sta-
tus of the new territories and the question of whether to
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allow slavery in them. As a result, Congress did nothing for
over a year to resolve the new territory’s legal status.

The immigrants to California did not wait for the politi-
cians in Washington, D.C. to settle the question of mineral
rights ownership and slavery. They simply moved to Califor-
nia and took possession of mineral resources. The miners
developed a customary legal system adequate to safeguard
their claims built around recognition of first possession, cre-
ation of a title register, and restrictions on tort-based crime.2

California’s budding political class did not wait either – they
organized a provisional state government and successfully
sought admission to the union as a state in 1850. This gave
mining interests positions in the Congress to head off any
attempts by the federal government to assert ownership of
mineral resources. By the time the federal government was
first able to address mining issues in the 1860s, there was
little choice but to recognize the customary practices of the
miners. Congress did just that in the 1866 Lode Law,3  the
1870 Placer Act,4  and the General Mining Law of 1872.

Since 1872, the Mining Law has been attacked regu-
larly by those looking to increase the federal revenue by
substituting royalty schemes for the free access principle. In
particular, eastern interests have repeatedly attempted to re-
alize the potential revenue in selling mineral rights to transfer
that revenue to their own pockets. The Mining Law’s sur-
vival is due largely to the geographically concentrated na-
ture of the mining industry in the western states with large
amounts of federal land. As a result, western state senators,
regardless of party, have used Senate procedural rules to
repeatedly block attempts to require payment of royalties,
use of auctions, and other methods designed to produce
revenue for the federal government from hard rock mineral
resources under public land.

Is it a good thing that the Mining Law has not been
abolished? Environmental pressure groups and eastern state
senators and congressmen don’t think so. Particularly dur-
ing the Clinton Administration, the Mining Law was under
attack almost continuously by both outsiders and the Ad-
ministration itself. Secretary of the Interior Bruce Babbitt led
the charge, by staging public relations events like his sign-
ing of the “check” for $10 billion and by using administrative
means to obstruct the Mining Law.5  He also appointed John
Leshy, one of the Mining Law’s most determined and articu-
late critics, to be the Solicitor General of the Interior Depart-
ment, where Leshy worked hard to undermine the law.6  Crit-
ics are especially outraged that some of those who claim land
under the Mining Law then don’t actually mine. Instead, some
have opted to build ski resorts or houses. The critics seem to
have a good argument: why give away valuable resources
instead of selling them? The argument is less sound than it
first appears, however. Giving away mineral resources is pre-
cisely the right way to ensure that appropriate choices are
made about the use of these resources. Moreover, the Min-
ing Law provides a template for how to allocate other pub-
licly owned resources as well.

Why Give Minerals Away?
Giving away mineral resources under the Mining Law

solves three important problems that plague governments of
countries with mineral resources around the world: it creates
incentives to locate minerals, to develop resources when it is
economically sensible to do so, and avoids corruption. The
alternatives (auctions, royalty schemes, licensing) are infe-
rior to the Mining Law with respect to each of these.

The most basic problem with respect to hard rock min-
eral resources is finding deposits to develop. Mining is long
past the days of the California Gold Rush, when miners liter-
ally picked gold nuggets up out of streams or hunched over
streams with a pan. Most mining operations today operate
on low grade ore that requires processing tons to recover
usable amounts of the mineral. Finding the deposits takes a
considerable investment in developing knowledge about the
characteristics of each area explored. It is not uncommon, for
example, for mining companies to spend up to a million dol-
lars locating and evaluating a potential claim. The title to the
mineral resources is thus not free for the mining company – it
is paid for by investment in knowledge that enables the min-
eral resource to be exploited.

Consider the alternative of auctioning mineral rights. If
the federal government does not determine the mineral con-
tent of the subsurface before the auction, the price of the
mineral rights to each parcel will reflect only the average
value of such rights. Some lucky auction participants will
purchase the rights to plots that ultimately have mineral re-
sources and receive a windfall over the price they paid. The
rest of the participants will have worthless mineral rights. If,
on the other hand, the federal government first spends the
money necessary to conduct a mineral survey of all its lands,
auction participants will bid more for valuable plots. The cost
of securing those higher bids is the cost of conducting sur-
veys on all the federal land and the foregone revenue from
the sites about which the surveys generated information that
there is not a substantial mineral deposit, which will surely
exceed the additional revenue. By rewarding investment in
knowledge, the Mining Law gives individuals an incentive to
discover valuable information – where mineral deposits exist
under eligible public land – at no cost to the government.

By rewarding those who discover information about
the value of public lands, the Mining Law “sells” the land for
the price of production of useful information rather than for
the price of a transfer payment to the government. As a re-
sult, those interested in acquiring mineral resources invest in
the production of useful knowledge – the location of valu-
able mineral deposits. Society gains knowledge; those who
produce the knowledge gain the right to exploit the minerals.
The trade is similar to that offered to those who discover
other forms of new, useful knowledge – we award patents to
inventors for the same reason that we grant mineral rights (a
right which we also describe with the legal term “patent”) to
those who discover them.

Once mineral rights have been privatized under the
Mining Law, the new owner has no obligation to actually
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develop the resource. Like the owner of any other form of
private property, mineral rights owners who acquired their
mineral rights under the Mining Law may sell their property,
make use of it, or do nothing with it. In a number of high
profile cases, the property owners have opted to do some-
thing other than mine the land and exercise mineral rights
they acquire under the Mining Law. For example, near the
Keystone, Colorado ski resort, the General Accounting Of-
fice found a 160 acre claim patented in 1983 for $2.50 per acre
(the statutory fee) and never mined was now worth $11,000
an acre.7

Criticism of such outcomes misses an essential point.
Private ownership of land is an effective means of ensuring
appropriate choices are made about land use because land
owners bear the costs and reap the rewards of their choices.
In the Keystone mining claim example, the best use of land
near a luxury ski resort is unlikely to be mining, unless the
mineral deposits are extraordinarily valuable. Armed with the
knowledge of the value of the mineral deposits underlying
the 160 acre parcel, the landowner made a tradeoff between
recreational and mining uses and chose the more valuable
use. What the critics of the Mining Law really object to is not
the failure to mine but the privatization of the land use deci-
sion. (The criticism is also a bit disingenuous as it seems
unlikely that those criticizing the landowner’s decision would
really be happier if he had opted to dig an open pit mine on
the site.)

The alternative to private land use decisions is contin-
ued federal management of the land in question (since all
land privatized under the Mining Law is federal land). The
record of federal land management agencies is hardly en-
couraging. Even with respect to “crown jewel” public lands
such as Yellowstone National Park, the federal government
has performed appallingly badly in managing the land.8  With
respect to less well known lands, the federal record is as bad
or worse. The reason is simple: federal land managers and
their political bosses in Congress bear neither the costs nor
reap the rewards of the land management decisions they make.

The Mining Law’s simple rules and virtually automatic
privatization of land claimed has an important additional ben-
efit: avoiding corruption. In virtually every nation with sig-
nificant natural resources, where those resources are allo-
cated through a process that provides government officials
with discretion in choosing who will receive permission to
exploit the resources, corruption is rampant. Indeed, the prob-
lem is so pervasive that natural resource economics includes
a serious debate on whether or not the presence of signifi-
cant resources constitutes a “curse” rather than a blessing
for a nation.9  The nondiscretionary nature of the Mining
Law provides an effective guarantee against corruption; there
is simply nothing to allocate, and so no reason to bribe an
official.

There is some evidence that 19th century legislators
deliberately chose to give away resources to avoid official
corruption. Long before the California Gold Rush, Congress
had tried using leases, sales, and other revenue generating

methods to dispose of public lands. Giving resources away
was the innovation, not their sale, and the federal govern-
ment gave away a great deal of the public domain during the
19th century through the homestead laws, transfers to states,
and a variety of other laws including the General Mining Law.
The subsequent experience with discretionary disposal pro-
grams further supports the anti-corruption rationale. From
the Teapot Dome scandal of the 1920s, which arose out of the
oil leasing program, to the coal lease programs of the 1980s,
to the recent scandals involving the Bureau of Indian Affairs,
corruption issues have plagued such programs.

What About the Environment?
Many critics of the mining industry argue that the po-

tential for environmental problems requires restricting min-
ing, including replacing the Mining Law with licenses that
could incorporate environmental safeguards and more strin-
gent government oversight of mines. In particular, the critics
point to the possibility that long after a mine has closed,
environmental problems will appear. Since the mine owner
will have been long gone, they argue, the public will be left
with the cost of cleaning up the former mine site.

There is some appeal to this argument. Mines do pose
hazards after their closing. Water collects in the mine shafts
and pits, absorbs chemicals, and then finds its way out of the
mine site into rivers and aquifers. In some cases this process
takes decades and the responsible party is impossible to find
when the pollution is discovered.

In reality, however, mining is no different than many
other human activities. Pharmaceutical companies manufac-
ture medicines that may have long term adverse conse-
quences, which become known long after the manufacturer
is no longer in business. Manufacturers create products which
may have latent defects, discovered only after the respon-
sible parties are long gone from the scene. Farmers store a
variety of hazardous materials on their properties, from fuel
to pesticides, which may leak into soil and groundwater and
not be discovered until a new owner changes the land use
decades later. In short, we all engage in behavior with poten-
tial long term consequences which will remain unknown in-
definitely, yet we do not regulate much of this behavior. Should
mining be different?

Our answer is no. Critics of mining and the Mining Law
neglect two important points. First, mining is subject to the
general rules of tort, contract, and property law as well as to
the overall environmental laws (e.g. the Clean Water Act).
These legal rules already ban harm to the lives and property
of others. To justify additional regulatory measures, there
must be evidence of harms which these laws do not address.
Second, property ownership creates an incentive for the
owner of the land (and recall that the Mining Law allows
claimants to receive both the surface estate and the mineral
rights) to take into account the total value of the combined
surface and mineral rights. If mining operations reduces the
value of the surface estate, it takes money straight from the
pocket of the land owner. Just as other property owners do,
mine owners will therefore consider the impact of their opera-
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tions on the long term value of the property. Creating latent
hazards will reduce the value of the surface estate, since
potential buyers will be hesitant to accept property that has
not had sufficient remediation.

Will these points be sufficient to prevent every former
mine site from causing environmental harm in the future? We
don’t know. But would, for example, requiring a $100 million
bond for 30 years offer such protection? That’s also uncer-
tain – what if the bonding company goes bankrupt? What if
the damages turn out to be $200 million? Because we cannot
know the future, we cannot buy ourselves absolute security
from potential future harms.

Conclusion
The principle of free access to mineral resources on

public lands, as embodied in the General Mining Law of 1872,
has survived for over 130 years despite regular assaults from
rent-seekers and interest groups. It has survived because it
solves three key problems in the transformation of rock into
gold. First, it creates appropriate incentives to motivate indi-
viduals to undertake the very expensive and risky business
of finding valuable mineral deposits at no cost to the public.
Second, once those individuals have found the minerals, it
gives them the incentive to make appropriate decisions about
whether or not to extract the minerals, weighing the alterna-
tive land uses against mining. Finally, by eliminating govern-
ment discretion, it dramatically reduces the potential for gov-
ernment corruption.

This alchemy can be done elsewhere as well. The po-
tential for great wealth exists throughout our society, with
undiscovered “gold” just waiting for entrepreneurs to un-
cover it. Electromagnetic spectrum frequencies, for example,
are capable of multiple uses. Allocating such goods through
auctions bleeds the winners of the capital they need to de-
velop the resource; allocating them to those who identify a
means of exploiting the resource would focus that capital on
productive activities. Deciding among competing uses of
valuable resources, whether it is land outside a ski resort or
radio frequencies, is a task to which government is ill-suited,
as bureaucrats neither receive the rewards of good choices
nor bear the costs of bad ones. Privatizing resources puts
them in the hands of those who win or lose depending on
their choices, creating powerful incentives to make those
choices well. Corruption is an endemic problem in govern-
ment as the endless, and expensive to administer, ethics laws,
campaign finance reforms, and other efforts to stem it attest.
Removing discretion from government activities, and making
more of government’s responsibilities turn on self-initiated
action by citizens, is an effective means of eliminating cor-
ruption before it appears. Like Harry Potter, who unexpect-
edly finds the philosopher’s stone in his pocket at the end of
the second book, we have the institution needed to turn all
sorts of things to gold at our fingertips. We need only use it.

*Andrew P. Morriss is Galen J. Roush Professor of Business
Law & Regulation, Case School of Law, Cleveland, Ohio and
Senior Fellow, Property and Environment Research Center,

Bozeman, Montana.  Rober E. Meiners is Professor of Eco-
nomics, University of Texas at Arlington and Senior Fellow,
Property and Environment Research Center, Bozeman, Mon-
tana.
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THE HEAVY HAND OF REDEVELOPMENT
BY M. DAVID STIRLING*

In late 2002, Elaine Evans, together with business and
residential owners of 22,883 other parcels in over twenty sepa-
rate neighborhoods of San Jose, were notified by the local
redevelopment agency (RDA) that their properties were
“blighted.” Neither the 120 property owners who opposed
the designation at the agency’s public hearing, nor the 1,422
who protested in writing, nor the several thousand whose
properties were not – except perhaps in a most technical
sense – blighted, nor Elaine Evans’ court challenge, were
successful in derailing this eventual massive government
condemnation of their properties.

It’s happened regularly in California and around the
country for several decades: homeowners and small busi-
ness owners in older sections of a community are informed
that their property has been found to be “blighted;” that the
local RDA is prepared to acquire their property through emi-
nent domain, if necessary; and that an appraiser will be rec-
ommending a price the RDA will offer them for their property,
should they prefer to take the money and leave. Whichever
route they choose, the RDA’s ultimate success is rarely in
doubt.

The harsh reality is that people who have lived and/or
conducted business in the same location – perhaps for a
generation or more – are forced from their homes and busi-
nesses by a little known local government body with a better
use in mind for their property. Invariably, that better use is
calculated to generate substantially greater revenues for the
RDA than the existing property owners are.

Variations on this scenario have played out thousands
of times in California since the state’s redevelopment law was
enacted over a half -century ago While the original purpose
of this expanded use of eminent domain was to provide an
expedient remedy to city neighborhoods plagued by boarded-
up warehouses, abandoned gas stations, flop-houses, alco-
holics and prostitutes, redevelopment planners quickly dis-
covered they also could utilize eminent domain on residents
and small businesses in older, modest, yet still viable neigh-
borhoods of the community.

With the vast financial incentives redevelopment pro-
vides – power to condemn private property and give it to
other private parties; power to give developers public money
to develop projects; sole use of all property tax increases
generated over the life of the project (often 30 years); and
authority to sell bonds to raise revenue to fund the project,
all without a vote of affected property owners or local resi-
dents – RDAs almost overnight became the state’s most pow-
erful and least accountable political subdivisions. Today, 400
of California’s 478 incorporated cities have active redevelop-
ment agencies. 1

Few can reasonably deny local government the tools
necessary to “redevelop” the decrepit, crime-infested, and
virtually hopeless areas so familiar to many large cities. Even

moderate-sized communities have effectively utilized RDAs
to create clean, productive, and people-friendly neighbor-
hoods where once urban-like wastelands lay. But as often as
not, redevelopment law in California and in other parts of the
country has been misused – some would say abused – over
the past half-century.

Of redevelopment’s several controversial elements, two
in particular stand out as the most vulnerable to misuse. The
first is the lack of clear definition – and RDAs’ selective ap-
plication – of redevelopment’s triggering mechanism, the
designation of “blight.” The second is the expanded inter-
pretation of the term “public use,” as contained in the Fifth
Amendment of the Constitution. 2

The original definition of “blight” in California law was
taken from the federal government’s urban renewal statute of
1949. Instead of Congress defining blight in clear and unam-
biguous language, the statute provided federal funds for a
“slum area or a blighted, deteriorated, or deteriorating area.”
By granting the urban renewal administrator unfettered dis-
cretion to decide what property-characteristics fit within the
statute’s purpose, Congress effectively set the future course
for blight designation. As a result, the U.S. Supreme Court’s
controlling precedent essentially accepted blight to be in the
eye of the beholder. 3

Following Congress’ lead, mid-century California leg-
islators created a definition of blight as amorphous as the
federal statute. Over the years, as political columnist, Dan
Walters, recently wrote, “local officials stretched the defini-
tion to ludicrous lengths. One city even declared unoccu-
pied, undeveloped marshland to be ‘blighted’ because it was
subject to periodic flooding.” Walters observed that blight
was misused to make way for “shopping centers, auto malls,
big-box retailers and other projects” – primarily for the pur-
pose of generating additional sales-tax revenues to make up
for property tax revenues lost to redevelopment projects.4

Although 1993 legislative amendments to the redevel-
opment statute purported to – and did to a degree – make
blight designations more difficult to impose, in practice, and
with relatively few exceptions, any city lured by
redevelopment’s economic incentives can still find and de-
clare blight without fear of its designation being challenged,
much less set aside.

When property owners in modest neighborhoods are
told that their properties have been designated as blighted,
virtually none realize the impact that designation has on their
property. No one unfamiliar with redevelopment law – in other
words, 99.9 per cent of the population – understands how
the initial blight determination is made. In practice, the city
(or county) contracts with and pays a consultant with past
experience in making blight determinations. In the earlier-
mentioned San Jose Redevelopment Project case, Elaine
Evans’ court brief showed the consultant’s blight-bias by
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revealing that the agency contracted to pay the consultant
$338,080.00, in return for which it would “produce a blight
analysis to be used by the agency . . . to demonstrate that all
or part of the Survey Area is blighted . . . in order to justify the
inclusion of that geographic area within a proposed redevel-
opment project area.” When the process is understood, what
targeted property owners are up against becomes all too clear.
For consultants in the business of doing blight assessments,
not finding blight is not in their economic best interest.

The term “public use,” contained in the Fifth Amend-
ment, was intended to limit government’s ability to seize pri-
vate property through eminent domain, the process used by
RDAs to acquire “the project area.” What historically was
considered a “public use” – and what most people even to-
day readily accept as a public use, i.e., building a highway,
constructing a school, a jail, a post office, and the like – only
raises the question of how much money the government will
pay the owner for his property. Over the past several de-
cades, however, as modern, more ambitious planners came to
regard the traditional notion of public use as too confining,
the term was mutated into the almost limitless standard of
“public benefit.” This resulted in what is now routine prac-
tice: if the RDA makes a plausible showing that its seizure of
the property will benefit the public sooner or later, reviewing
courts generally uphold the taking.

Invariably, the public benefit standard – as compared
with the public use limitation – promotes the RDA practice of
taking one private party’s property to give to another private
party. In Chula Vista, for example, the RDA utilized eminent
domain to take a privately-owned 3.2 acre parcel with an old
building and give it to a major corporation at a below-market-
value price, in order to build a parking lot. In exchange, the
corporation agreed that within six years it would develop the
adjacent property it already owned. The RDA justified taking
the previous owner’s land on the basis that the increased
business activity and employment at the corporation’s new
facility would generate greater tax revenues for the city, and
that would benefit the public.

In Cypress, the Cottonwood Christian Center applied
for a permit to build a $50 million worship center on the 15-
acre parcel it had owned for several years. The city council,
however, preferring Costco’s proposal to build a big retail
store on the property, created an RDA to simply seize the
land. The city went so far as to assert that Cottonwood’s
proposed religious center would itself constitute “blight’ and
a “public nuisance.” Again, the justification for using emi-
nent domain was the public benefit Costco’s big retail store
would provide by way of increased business activity, local
employment, and sales tax revenues, compared with a reli-
gious center. Countless government take-overs of private
property for public benefit have occurred throughout Cali-
fornia, and around the nation, and they continue.

One other redevelopment concern that deserves men-
tion is the revenue-generating incentive called “tax incre-
ment financing” (TIF). Most often, TIF explains why so many
communities establish and promote active RDAs. Once a

redevelopment project is established, property values within
the project area appreciate, in turn generating increased prop-
erty tax revenues. 100 per cent of those revenues remain with
the RDA to spend at will and without citizen oversight; and
not just for a limited time, but for the life of the project – often
30 years or more. Not one penny of the RDA’s increased
property tax revenues flow to overlapping local government
agencies, including the local school district, to pay for the
increased services those entities are required to provide to
the project area. This is but one of the several bizarre charac-
teristics of redevelopment law.

Thomas Jefferson observed, “The natural progress of
things is for liberty to yield and government to gain ground.”
One of the surest ways for a citizenry to lose its liberties is to
idly sit by while ever-more overreaching government plan-
ners devise complicated programs to extinguish our funda-
mental right to own and use private property. The onerous
burden of eminent domain in the redevelopment context falls
almost entirely on modest neighborhoods, where homes and
businesses are peopled not by the financially, legally, or po-
litically connected, but by those with little resources to re-
sist. With California’s median-priced home values making
home ownership affordable to fewer households daily, and
small businesses struggling ever harder to compete, it is criti-
cal that local government’s vast power of eminent domain be
used with care. While redevelopment has its legitimate uses,
it also uproots and disperses families and destroys mom-
and-pop type businesses. Instead of growing government
intrusiveness, it would be much more constructive to grow
the notion of community pride and individual responsibility,
whereby all small property owners and business people can
strive for a piece of the American dream.

*  Mr. Stirling is an attorney and vice president of Pacific
Legal Foundation, a public interest legal organization that
defends private property rights. PLF’s brief to the Michigan
Supreme Court contributed to that court’s landmark decision
in Wayne County v Hathcock, which unanimously reversed
the court’s infamous Poletown decision of 1981. PLF also
participated in Kelo v. City of New London, which deals with
issues similar to the ones described in this article. Mr. Stirling
can be contacted at mds@pacificlegal.org.  This article origi-
nally appeared in California Political Review, July/August
2004 issue, and has been reprinted with permission.  The
Political Review is a project of the California Public Policy
Foundation.  For more information about the Foundation,
please visit their website at http://www.cppf.us.
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1 Nearly all states have adopted redevelopment laws modeled largely
after California’s.

2 “nor shall private property be taken for public use, without just
compensation.”

3 Berman v. Parker, 1954

4 Sacramento Bee, June 15, 2004.
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FEDERALISM AND SEPARATION OF POWERS
DISCRIMINATION, RETALIATION, AND IMPLIED PRIVATE RIGHTS OF ACTION
BY KEVIN NEWSOM*

On Tuesday, November 30, 2004, the U.S. Supreme Court
heard oral argument in Jackson v. Birmingham Board of Edu-
cation.1  The facts giving rise to the case are simply stated:
Roderick Jackson, the one-time girls’ basketball coach at Ensley
High School in Birmingham, Alabama (the author’s home town,
incidentally) alleged that the school board demoted him in
response to—in legal jargon, in “retaliation” for—his com-
plaint to supervisors that his team was being denied equal
access to gym facilities in violation of Title IX of the federal
Education Amendments of 1972. The question the Supreme
Court agreed to decide is “[w]hether the private right of ac-
tion for violations of Title IX . . . encompasses redress for
retaliation for complaints about unlawful sex discrimination.”2

On behalf of eight other States, the State of Alabama, through
yours truly, intervened and urged the Court—both in a writ-
ten brief and at the oral argument—to answer that question
in the negative.

I. The Real Question Presented
This is a case in which the parties could not even quite

agree on the appropriate mode of analysis for approaching
the case. Jackson, for his part, pitched the case as being
fundamentally about the substantive scope of Title IX’s pro-
hibition. So long as Title IX can be read to prohibit retalia-
tion, he said, an implied private right of action to enforce that
prohibition follows as a matter of course. And that, he claimed,
is because the Court recognized an implied right of action
covering a Title IX claim in Cannon v. University of Chi-
cago.3 So, from Jackson’s perspective, the case is just a gar-
den-variety statutory interpretation case; none of the height-
ened congressional-intent requirements that the Court has
developed over the years in dealing with implied-right-of-
action issues (culminating in Alexander v. Sandoval)4  ap-
plies.

I disagree. In my view, the implied-right-of-action issue
cannot be so easily dispensed with. Indeed, I think that, very
arguably, the Court has already rejected the view that the
only issue in a case like Jackson’s is the substantive scope of
the underlying statute. In Virginia Bankshares, Inc. v.
Sandberg,5  for instance, the Court pointedly criticized cases
from the implied-right-of-action heyday for having never fo-
cused their “probe of the congressional mind” on “private
rights of action, as distinct from the substantive objects of
the legislation.”6  The Court stressed the importance under
modern doctrine “of enquiring specifically into intent to au-
thorize a private cause of action.”7

Jackson, we argued, cannot side-step this “heightened
concern” for congressional intent8  simply by citing to Can-
non. Cannon involved a traditional “discrimination” claim
(the plaintiff there complained of unequal admissions prac-
tices for men and women), not a retaliation claim. It had noth-
ing to say—one way or the other—about retaliation. Can-

non is thus properly read to recognize an implied private
right of action for core Title IX discrimination claims; it can-
not fairly be understood to create a one-size-fits-all private
remedy for any practice that Title IX might plausibly be con-
strued (at some future date) to prohibit.

The separation of powers concerns that animate this
Court’s implied-right-of-action jurisprudence9  require a rig-
orous showing of congressional intent not only to demon-
strate the existence of an implied private remedy as an initial
matter, but also to justify its scope. Again, Virginia
Bankshares is illustrative. There, this Court addressed the
question whether a minority shareholder could sue under the
implied private right of action for §14(a) of the Securities
Exchange Act. The Court acknowledged J.I. Case Co. v.
Borak,10  which had recognized an implied remedy in §14(a),
but it did not stop there; instead, it went on to detail the
showing a plaintiff must make to “extend the scope” of an
existing right of action.11

“Assessing the legitimacy of any such extension or
expansion,” the Court held, “calls for the application of some
fundamental principles governing recognition of a right of
action implied by a federal statute . . . .”12  First, the Court
emphasized that “recognition of any private right of action
for violating a federal statute must ultimately rest on con-
gressional intent to provide a private remedy.”13  “From this,”
the Court continued, “the corollary follows that the breadth
of the right once recognized should not, as a general matter,
grow beyond the scope congressionally intended.”14  Ac-
cordingly, even where (as here) the issue is not initial recog-
nition, but expansion, a plaintiff faces a “serious obstacle”
where he cannot demonstrate a “manifestation of intent to
recognize a cause of action (or class of plaintiffs) as broad as
[his] theory” would entail.15

Accordingly, in my view it seems clear enough that
Jackson bears the burden here of showing “affirmative”16

and “persuasive”17  evidence of Congress’ intent to create in
Title IX a private right of action specifically for retaliation.

II. The Spending Clause Angle
Even setting to one side the debate about whether the

case is really about the scope of Title IX’s prohibition—or
instead about Congress’ intent to make retaliation privately
actionable—there is the fact that Title IX is a Spending Clause
statute.18  Accordingly, Title IX is subject to the clear-state-
ment rule articulated in Pennhurst State School and Hospi-
tal v. Halderman.19  That rule, which exists to ensure that a
recipient of federal funding exercises its choice to accept
funds “knowingly” and “cognizant of the consequences of
[its] participation,” requires that any enforceable condition
on the receipt of funds be stated “unambiguously” in the
statute.20
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Here, of course, the condition that Jackson seeks to
enforce is a private remedy for (or, in his view, a prohibition
of) retaliation. The question, accordingly, is not simply
whether Title IX’s generic reference to “discrimination” might,
on balance, plausibly be interpreted to reach retaliation.
Rather, the question is whether private liability for retaliation,
specifically (or, again, at the very least, a prohibition on re-
taliation) so plainly arises from “the clear terms of the rel-
evant statute,”21  that it can be said to be “unambiguous[ ]”22

or “‘obvious.’”23

III. The Sources of Statutory Meaning
Whatever the frame of analysis, the Court will presum-

ably have to sift through the traditional indicia of statutory
meaning to determine whether retaliation is privately action-
able under Title IX. In my view—admittedly biased—the Court
won’t find in any of the usual places any affirmative evi-
dence of a clear congressional intent to reach, let alone rem-
edy, retaliation.

A. The Text
In relevant part, Title IX states that “[n]o person in the

United States shall, on the basis of sex . . . be subjected to
discrimination under any education program or activity re-
ceiving Federal financial assistance.”24  All agree that Title IX
makes no specific mention of retaliation. Jackson’s point,
though, is that retaliation is “simply one variant” of the “dis-
crimination” to which Title IX does refer.25  But as it turns out,
the concepts of “discrimination” and “retaliation” are funda-
mentally different, both as a matter of plain meaning and as a
matter of ordinary legal usage.

First, standard English and legal dictionaries alike make
clear that “discrimination” is a comparative term; it refers to
the perception or treatment of one person or thing in rela-
tion to others. (I’ll spare you the string cite.) Second, the
case law is to the same effect. The Supreme Court has recog-
nized, for instance, that “[c]onceptually, of course, any no-
tion of discrimination assumes a comparison of substantially
similar entities.”26  Third, technical niceties aside, there is a
very real sense in the daily give and take (important to the
Spending Clause’s “notice” requirement) in which people
just know that discrimination and retaliation are distinct con-
cepts. Judge Posner has described them as quintessentially
distinct. Addressing the question whether a plaintiff’s false-
arrest and excessive-force claims were related for attorneys-
fees purposes, Judge Posner explained that they were “as
different as a claim of discrimination and a claim of retaliation
for opposing that discrimination.”27  Indeed, Jackson’s plead-
ings show that even he appreciates the difference. In its mo-
tion to dismiss, the school board, unable to make out the
particulars of Jackson’s complaint, assumed that he was at-
tempting to assert both a “discriminat[ion]” claim and a “re-
taliation” claim. In response, Jackson answered that, no, he
was not raising a “discriminat[ion]” claim, only a “retalia-
tion” claim.

The textual problem for Jackson is that he does not
claim to have been disadvantaged in a comparative sense—
i.e., to have been treated unfairly in relation to someone else.

Rather, Jackson’s beef is with the school board’s treatment of
him in an absolute sense; specifically, he contends that he
was given negative evaluations and was ultimately termi-
nated from his coaching duties. Unlike a typical “discrimina-
tion” claim, Jackson’s complaint requires no knowledge of
(and thus offers no allegations concerning) others’ circum-
stances. Assuming the truth of the facts stated in the com-
plaint, what happened to Jackson was wrong; it was unjusti-
fied—but it was not “discrimination.”

B. The Structure
The absence of a specific anti-retaliation provision in

Title IX stands in stark contrast to this Nation’s other major
gender-discrimination statute, Title VII. In Title VII, Congress
dealt with employment discrimination in one statutory sec-
tion, 42 U.S.C. § 2000e-2, and then addressed retaliation, ex-
pressly, in an altogether separate section, 42 U.S.C. § 2000e-
3(a). Title VII’s structure indicates two things about Title
IX’s meaning. First retaliation is not, as a textual matter, sim-
ply one variant of discrimination; if it were, Title VII’s express
prohibition of retaliation would be superfluous, having been
subsumed under § 2000e-2’s general anti-discrimination pro-
vision. Second, when Congress wants to address retaliation,
it knows how to do so and does so expressly. “The fact that
[Congress] enacted no analogous provisions in the legisla-
tion here at issue strongly suggests that Congress was sim-
ply unwilling to impose any potential monetary liability on a
private suitor” for retaliation.28

The implication that arises from Title VII’s structure—
that Title IX does not reach, much less remedy, retaliation—
is strengthened by the fact that Title IX “‘was patterned after
Title VI of the Civil Rights Act of 1964.’”29  When Congress
enacted the Civil Rights Act of 1964, which included both
Titles VI and VII, it addressed retaliation only in Title VII.
Where, as in that instance, “‘Congress includes particular
language in one section of a statute but omits it in another
section of the same Act, it is generally presumed that Con-
gress acts intentionally and purposely in the disparate inclu-
sion or exclusion.’”30  That same presumption—that Con-
gress intentionally omitted any prohibition on retaliation from
Title VI—carries over to Title VI’s clone, Title IX. Put simply,
Congress was plainly up to something very different when it
enacted Titles VI and VII side by side in 1964. Eight years
later, in 1972, in choosing the template for Title IX, Congress
had a choice of models; it discarded Title VII (which ad-
dresses retaliation expressly) in favor of Title VI (which makes
no mention of it).

C. The Sullivan Decision
Both in his briefs and at oral argument, Jackson relied

heavily, as an aspect of contemporary context bearing on
Congress’ intent in enacting Title IX, on the Supreme Court’s
decision in Sullivan v. Little Hunting Park, Inc.,31  which
dealt, in part, with the claim of a white homeowner that he had
been wrongfully expelled from his homeowners’ association
for protesting the association’s refusal to permit him to as-
sign his association shares to his black lessee. Sullivan, Jack-
son says, held that 42 U.S.C. § 1982, which prohibits dis-
crimination in property transactions, “also protects from re-
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taliation those who complain about such discrimination,” and
thus “established th[e] principle” that statutory bans on dis-
crimination “are construed to include prohibitions on retalia-
tion.”32  From Sullivan, Jackson asserted, it can be inferred
that Congress “presumably intended” Title IX’s prohibition
on “discrimination” to entail an unstated remedy for retalia-
tion, as well.33

Jackson’s reliance on Sullivan as proof of Congress’
intent is misplaced. Let’s start with what Sullivan actually
says. The paragraph on which Jackson stakes his argument
provides as follows:

We turn to Sullivan’s expulsion for the ad-
vocacy of Freeman’s cause. If that sanction,
backed by a state court judgment, can be im-
posed, then Sullivan is punished for trying to
vindicate the rights of minorities protected by §
1982. Such a sanction would give impetus to the
perpetuation of racial restrictions on property.
That is why we said in Barrows v. Jackson that
the white owner is at times “the only effective
adversary” of the unlawful restrictive covenant.
Under the terms of our decision in Barrows, there
can be no question but that Sullivan has stand-
ing to maintain this action.34

Now, there are several problems with Jackson’s reli-
ance on Sullivan. First, the paragraph on which Jackson re-
lied is, to put it mildly, pretty opaque. Far from climaxing—as
Jackson suggested—with a resounding affirmation that any
statutory prohibition on discrimination necessarily entails a
corollary remedy for retaliation, the paragraph concludes (with
something of a thud) by stating, cryptically, that Sullivan
“ha[d] standing to maintain” his lawsuit.35   And, indeed,
Barrows v. Jackson, which the Sullivan Court cited for sup-
port, was purely a third-party standing case; it had nothing
to do with private rights of action.

Second, and relatedly, there is no evidence that
Sullivan was understood—let alone universally under-
stood—in the years leading up to Title IX’s passage, the way
that Jackson has characterized it. Indeed, even Justice Harlan,
who dissented in Sullivan, was left scratching his head; he
couldn’t make heads or tails of what the Court was trying to
do. With respect to the issue of “relief for Sullivan,” Justice
Harlan called the majority opinion “highly elliptical.”36  The
opinion, he said, did not in any way “explain[ ] what legal
standard should determine Sullivan’s rights under § 1982”;
instead, it “simply state[d] that ‘Sullivan has standing to
maintain this action’ under § 1982.”37  Given Justice Harlan’s
own confusion, it is perhaps not surprising that we were
unable to find a single lower-court decision during the period
preceding Title IX’s enactment that construed Sullivan to,
as Jackson said, “establish[ ] th[e] principle” that a prohibi-
tion on “discrimination” necessarily entails a remedy for re-
taliation. (Notably, having been essentially dared by us to
find one, Jackson offered no such case in his reply brief.)

There is a third and final problem. Sullivan dealt with

§ 1982, which not only uses entirely different language than
Title IX (indeed, the word “discrimination” does not even
appear in § 1982), but also was enacted pursuant to an alto-
gether different constitutional power. Section 1982 is “autho-
rized by the Enabling Clause of the Thirteenth Amendment”—
arguably the most sweeping grant of federal power in the
Constitution—and is thus to be given the broadest possible
construction.38  As a Spending Clause statute, by contrast,
Title IX is subject to the settled rule that its requirements be
clear and unambiguous. Thus, even if Sullivan had defini-
tively construed § 1982 to reach retaliation, that construc-
tion would not necessarily carry over to the Title IX context.

D. The Regulation
Jackson also asked the Court to defer to an administra-

tive regulation promulgated by the Department of Educa-
tion39  that, he said, definitively “interpret[ed] Title IX’s core
prohibition on discrimination” to reach retaliation.40  In rely-
ing on the regulation, Jackson sought to bring himself within
the ambit of the Supreme Court’s statement in Sandoval that
regulations that “authoritatively construe the statute itself”
may be enforced through an implied right of action appli-
cable to that statute, because a “Congress that intends the
statute to be enforced through a private cause of action in-
tends the authoritative interpretation of the statute to be so
enforced as well.”41  In Sandoval, of course, the Court held
that Title VI’s disparate-impact regulations do not qualify
because they “forbid conduct that § 601 permits,” namely,
unintentional discrimination.42  By contrast, Jackson asserted,
§ 100.7(e) does “not extend the protection of Title IX beyond
its terms” but, instead, “reflect[s] an ‘interpretation of the
terms of Title IX itself.’”43

With respect, Jackson is just wrong.  In order to trigger
the permissive treatment outlined in Sandoval, Jackson and
his amici repeatedly described § 100.7(e) as an authoritative
“interpretation,” or “construction,” of § 901’s ban on “dis-
crimination.”44  But in fact, § 100.7(e) is not, and does not
even purport to be, an authoritative interpretation of the term
“discrimination.” It is instead merely a prophylactic proce-
dural rule governing the conduct of official administrative
investigations. This case, accordingly, does not concern the
kind of regulation posited by the Supreme Court during oral
argument in Sandoval—that is, “an interpretive regulation
which [is] not precluded by [the Court’s] case law” in that it
does not “say that you don’t have to have intentional dis-
crimination,” but says instead that “this is what intentional
discrimination consists of.” That, as we told the Court then,
might be “a harder case.”45  But it is not Jackson’s case.

In relevant part, the regulation Jackson cited provides
that—

No recipient or other person shall intimidate,
threaten, coerce, or discriminate against any in-
dividual for the purpose of interfering with any
right or privilege secured by section [901] of the
Act or this part, or because he has made a com-
plaint, testified, assisted, or participated in any
manner in an investigation, proceeding or hear-
ing under this part.46
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Jackson and his amici correctly pointed out to the Court that
subsection (e) is titled “Intimidatory or retaliatory acts pro-
hibited.” What they uniformly failed to acknowledge is the
larger context in which subsection (e) is situated.

Section 100.7 itself—of which subsection (e) is a part—
is titled “Conduct of investigations.” And the context could
not be clearer that it is official, administrative investigations
by the Department of Education to which the regulation is
addressed. Subsection (a) requires Department officials to
perform periodic compliance reviews of fund recipients; sub-
section (b) authorizes individuals to file administrative com-
plaints with Department personnel; subsection (c) briefly
describes the sort of investigation the Department should
conduct; and subsection (d) addresses how the Department
will resolve investigations. It is against that backdrop that
subsection (e) prohibits retaliation against individuals who
cooperate in official Department investigations. Section
100.7(e), therefore, is at most a valid prophylactic § 902 regu-
lation aimed at “effectuat[ing]” § 901’s discrimination prohi-
bition.47  It is not an “authoritative interpretation”48  of § 901’s
ban on “discrimination” to include retaliation—or, for that
matter, even a generally applicable prohibition of retaliation.

IV. The Public Policy Angle
Without any meaningful support (we argued, anyway)

in the text, structure, or context of Title IX itself—or, as just
shown, in the only Title IX regulation that even mentions
retaliation—Jackson’s position boiled down to public policy.
At bottom, that is, Jackson’s argument was not so much that
retaliation is discrimination but, instead, that an additional
layer of protection against retaliation would facilitate the
operation of Title IX’s anti-discrimination provision. Specifi-
cally, Jackson contended that Title IX could not achieve its
objectives if recipients of federal funds “felt free to retaliate”
against those who complain about prohibited discrimina-
tion.49

There are two very basic problems with Jackson’s policy
arguments. First, they are irrelevant to the Supreme Court’s
analysis. As Sandoval makes clear, the Court has long since
“abandoned th[e] understanding”—once the governing rule
for implied-right-of-action cases—that “‘it is the duty of the
courts to be alert to provide such remedies as are necessary
to make effective the congressional purpose’ expressed by a
statute.”50  Under what the Sandoval Court called the “an-
cien regime,”51  a federal court could imply a right of action
whenever “that remedy [was] necessary or at least helpful to
the accomplishment of the statutory purpose” or, put an-
other way, could provide some “effective assistance to achiev-
ing the statutory purposes.”52  Under the Court’s current,
more restrained approach, it does not “matter how desirable
[a cause of action] might be as a policy matter, or how com-
patible with the statute”; all that matters is “[s]tatutory in-
tent.”53

There is another problem. Jackson and his amici framed
the case as offering the Court a binary choice: either (i) it had
to recognize an implied right of action for retaliation or (ii) it
would leave those who complain about discrimination wholly

unprotected. Absent the implication of a private remedy for
retaliation, the argument went, recipients of federal funds will
feel “free to retaliate”54  against and “free to punish”55  com-
plainants—who, in turn, will be “without recourse.”56

Jackson’s message was clear: without a private cause of ac-
tion, those who complain about discrimination cannot be
“safe from reprisal.”57

But the choice is not all or nothing. There remains an
intermediate remedial option—namely, the option Congress
itself envisioned when it enacted Title IX in the first place.
Even absent a private right of action under § 901, the Depart-
ment of Education retains the power under § 902 to proceed
against retaliators administratively. As the Solicitor General
acknowledged in its brief in support of Jackson, “[e]ven if
Section 1681 did not bar retaliation, federal agencies would
still have rulemaking authority to bar that practice.”58  Ac-
cordingly, federal agencies may target retaliation under Title
IX even where private suitors may not.

Pursuant to its administrative-enforcement authority,
the Department may “take such remedial action as [it] deems
necessary to overcome the effects” of discrimination.59  That
remedial action may of course include the ultimate sanction
of terminating federal funding. But the Department needn’t
go so far every time, as Jackson has tried to suggest. Rather,
the regulations make clear that it may first attempt to remedy
violations “by informal means” and, failing that, by “the sus-
pension” of funds.60  The Department itself touts its “flexible
approach” to enforcement, including, e.g., “voluntary reso-
lutions,” “agreements with recipients,” “violation letters,”
and “negotiations.”61  And, indeed, the Court has acknowl-
edged that, while wielding the club of funding termination,
the Department may leverage individual relief for victims,
including reinstatement.62  Finally, as Senator Bayh himself
explained during the debate on Title IX, the mere threat of
terminating a recipient’s federal funding will often convince
it to change its ways: “The civil rights experience . . . indicates
that the very possibility of such a sanction has worked won-
ders.”63

V. Congress’ Duty
We concluded our brief in Jackson with the following

practical point: Over the years, Congress has proven itself
fully capable of legislatively overruling interpretations of Title
IX with which it disagrees. In Grove City College v. Bell,64

for instance, the Court held that that Title IX was “program-
specific”—i.e., that the receipt of grants by some students at
a federally-funded college did not trigger institution-wide
coverage under Title IX, but, instead, imposed Title IX obli-
gations only on the financial aid program.65  Believing that
Grove City too narrowly construed Title IX, Congress
promptly passed, over a presidential veto, the Civil Rights
Restoration Act of 1987,66  which reinstated a rule of institu-
tion-wide application for Title IX.67

Ordinarily, of course, Congress’ demonstrated ability
to respond to a particular statute’s judicial interpretation might
not cut decisively in either direction; whatever the Court’s
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decision, the argument would go, Congress can step in to
“fix” it. But, here, given the prevailing presumption against
implying private rights of action and the clear-statement rule
that applies to Title IX as a Spending Clause statute, the
more prudent course is for the Court to proceed with caution
and to decline to create a cause of action that Congress did
not. In staying its hand, we said, the Court would put the ball
back where it belongs—in Congress’ court.

*  Mr. Newsom serves as State Solicitor General of Alabama.
The views expressed in this article are entirely those of the
Author and do not necessarily reflect the views of the Attor-
ney General of Alabama.
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RETURN OF THE KINGS: A GLANCE AT BUSH V. SCHIAVO
BY GEOFFREY W. HYMANS*

The practice group for which I volunteer is the “Feder-
alism and Separation of Powers” practice group. Federalism
cases, with their emphasis on exploring the constitutional
limits on the power of the federal government, sometimes
receive far more attention than cases involving separation of
powers. Last year, then, may have been an exception. At least
one high profile Supreme Court case this year had serious
separation of powers implications,1  and a state Supreme Court
case that received a huge amount of media attention actually
contained the most direct showdown between separate
branches in several years.

The latter case was Bush v. Schiavo.2  That case made
national headlines because of the underlying facts. In 1990,
Theresa Schiavo suffered a cardiac arrest as a result of a
potassium imbalance. She has never regained consciousness,
and has been fed through tubes. In 1998, Theresa’s husband
Michael petitioned the guardianship court in Florida to au-
thorize “the termination of life-prolonging procedures.”3

Theresa Schiavo’s parents opposed the petition.

Using the clear and convincing evidence standard, the
trial court determined and the appellate court affirmed that
Theresa Schiavo was in a “‘permanent or persistent vegeta-
tive state’” and that she would “‘wish to permit a natural
death process to take its course.’”4  The decision was af-
firmed by the intermediate Florida appellate court, and the
Florida Supreme Court denied review.

The parents of Terry Schiavo sought relief from judg-
ment by instituting additional, separate proceedings attack-
ing the judgment. Yet after these separate proceedings had
run their course, the intermediate Florida appellate court af-
firmed the denial of the motion for relief from judgment, the
Florida Supreme Court denied review, and Theresa’s feeding
tube was removed on October 15, 2003.

The next step forms the crux of the separation of pow-
ers issue. On October 21, 2003, the Florida Legislature en-
acted a law which purported to allow the Governor to “issue
a one-time stay to prevent the withholding of nutrition and
hydration from a patient”–i.e., from Theresa.5  The law had a
15-day sunset clause.6  The Governor promptly issued a stay
through an executive order.

Thus, the Florida legislature delegated to the Governor
a claimed power to “stay” the execution of a final judgment
from the Florida courts. This is the most direct challenge by
one branch of government to another that we have seen in
many years.7  While couched as a law of general application,
the timing of the law’s passage, along with its short effective
duration, allowed the Florida Supreme Court to determine
that the act of the legislature was aimed at legislatively over-
turning a specific decision of the court. A far more interesting
scenario might have developed had the legislature had a bit
more courage in their delegation convictions, and purported

to provide the Governor the claimed power on a permanent
basis.

After reviewing the need for “‘strict’”8  separation of
powers, the court announced the categorical rule that would
guide its decision: “‘[H]aving achieved finality . . . a judicial
decision becomes the last word of the judicial department
with regard to a particular case or controversy’”9  and “‘purely
judicial acts . . . are not subject to review as to their accuracy
by the Governor.’”10  The court held that the legislation “ef-
fectively reversed a properly rendered final judgment and
thereby constituted an unconstitutional encroachment on
the power that has been reserved for the independent judi-
ciary.”11  The court added:

When the prescribed procedures are followed
according to our rules of court and the govern-
ing statutes, a final judgment is issued, and all
post-judgment procedures are followed, it is with-
out question an invasion of the authority of the
judicial branch for the Legislature to pass a law
that allows the executive branch to interfere with
the final judicial determination in a case. That is
precisely what occurred here and for that reason
the Act is unconstitutional as applied to Theresa
Schiavo.12

The “as applied” language is interesting. It leaves open
the question of whether an arguably broader encroachment
on the court’s power to render final judgments—a similar law
passed without a 15-day sunset clause—might survive re-
view. This commentator suspects that would not be the case,
but the court is at least attempting to limit its holding to the
facts of the present case.

Another interesting aspect of the law at issue was that
the Governor retained authority to lift the stay, and upon
issuance of the stay, the circuit court was required to appoint
a guardian ad litem to “make recommendations to the Gover-
nor and the court.”13  This ongoing involvement of the Gov-
ernor in the determination of whether to terminate life-pro-
longing procedures was not analyzed by the court because
the law’s central focus, the ability to enter a stay, was found
to violate separation of powers. But the continuing interfer-
ence of the executive branch in what most courts would view
as core judicial functions would almost certainly not have
been welcomed.

The Florida Supreme Court buttressed its holding by
also deciding that the act constituted an unconstitutional
delegation of legislative authority to the Governor.14  Of
course, the court apparently did not see any irony in examin-
ing the delegation of a “power” that the court just held the
legislature did not possess.

The Bush v. Schiavo case represents the most direct
challenge to the power of a court by a legislature since City
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of Boerne v. Flores.15  And just as the Supreme Court de-
fended what it viewed as its constitutional role to interpret
the Constitution, so the Florida Supreme Court defended the
finality of its decisions, and those of the lower courts, reached
through application of the judicial power. Following the lead
of the United States Supreme Court, state Supreme Courts
will not hesitate to defend their institutional “turf” when chal-
lenged by other branches. As Walter Dellinger has put it,
“non-deference”16  has become the primary characteristic
marking the U.S. Supreme Court, and we can expect that to
become—or as some might say, remain—the primary charac-
teristic of state Supreme Courts when they address separa-
tion of powers issues regarding the judicial branch.

* For the past five years Geoffrey W. Hymans served as
Senior Counsel to the Republican Caucus of the Washington
State House of Representatives before taking the unusual
step of accepting a mid-career clerkship with Justice Richard
B. Sanders of the Washington State Supreme Court. Mr.
Hymans is the past-President of the Puget Sound Lawyers
Chapter of the Federalist Society, and is the Vice-Chair for
Internet Publications for the Federalism and Separation of
Powers Practice Group.  After this article was written, but
before Engage went to press, the U.S. Supreme Court de-
clined to hear an appeal of Bush v. Schiavo.
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FINANCIAL SERVICES AND E-COMMERCE
THE WORLDCOM AND ENRON SETTLEMENTS: POLITICS REARS ITS UGLY HEAD
BY PETER J. WALLISON*

The recent settlements of lawsuits against WorldCom and
Enron involved something entirely new in securities litiga-
tion—the introduction of political considerations into the
process of settling class actions. In both cases, public offi-
cials acting as lead plaintiffs refused to settle unless the
outside directors of the companies made payments out of
their own pockets, and the officials were widely praised in
the media for doing so. This development will increase the
likelihood that similar concessions will be demanded of
settling directors in the future and will make the recruit-
ment of directors for the boards of public companies consid-
erably more difficult. That result cuts against the policy of
the Sarbanes-Oxley Act—which was intended to place more
responsibility on the independent directors of public com-
panies—and suggests that a revision of the liabilities of
directors under the federal securities laws, in cases of man-
agement fraud, may be appropriate.

Recent news that the independent directors of
WorldCom and Enron had agreed to settle outstanding secu-
rities class action suits with payments from their personal
assets should be getting more attention than it has. Although
the WorldCom settlement was rejected by the court for tech-
nical reasons, it established a precedent that is likely to be-
devil corporate governance well into the future.

At the most fundamental level, these settlements raise
questions about the scope of directors’ liabilities under the
securities laws, and may also challenge a principal objective
of the Sarbanes-Oxley Act, which was intended to place more
control over such things as financial disclosure by public
companies in the hands of independent directors. But the
most troublesome aspect of the settlements was the involve-
ment of political officials and political objectives—a new fac-
tor that considerably enlarges the risk that individuals must
weigh when they consider whether to become or remain as
directors of public companies.

In the WorldCom settlement, ten directors agreed to
pay an aggregate of $18 million to settle their liability to
WorldCom bondholders. Similarly, ten Enron directors agreed
to a settlement of $13 million. At the insistence of the lead
plaintiffs in both cases, the directors’ payments were not to
be reimbursed by insurance or by the companies involved.
The collapse of both WorldCom and Enron was the result in
both cases of management’s falsification of the company’s
financial statements, and in both cases it was determined by
the court that the directors had not participated in the mis-
representations involved; they had simply failed to detect it.
Thus, the directors involved were required to make payments
out of their personal assets for failing to detect a fraud, even
though a fraud—by definition—is designed to escape de-
tection.

Directors’ Liability
The Enron and WorldCom class actions both arose

under the securities laws, since both companies had sold
securities using registration statements filed with the Securi-
ties and Exchange Commission that contained false financial
statements. Under the securities laws, a director who signs a
registration statement that contains materially false informa-
tion is liable to any purchaser of those securities—no intent
to deceive is required—but may establish a defense of due
diligence: that he or she made a good faith effort to ascertain
that the information in the registration was correct.

This is a tougher standard than is generally required of
directors under ordinary corporate law, which is based on
state standards derived from the common law. There, direc-
tors are deemed to have a “duty of care,” which is defined in
the model corporate law developed by the American Law
Institute as “the care that a person in a like position would
reasonably believe appropriate under similar circumstances.”
A special committee of the American Bar Association has
developed a handbook for directors that further elucidates
this standard, noting that in exercising his or her responsi-
bilities:

...a director is entitled to rely on management
and on board committees on which the director
does not serve to perform their delegated respon-
sibilities. A director is entitled to rely on reports,
opinions, information and statements, including
financial statements and other financial data, pre-
sented by . . . the corporation’s officers or em-
ployees whom the director reasonably believes
to be reliable and competent in the matters pre-
sented [and] . . . legal counsel, public accoun-
tants or other persons as to matters that the di-
rector reasonably believes to be within the
person’s professional or expert competence or
as to which the person merits confidence.1

Thus, in acting under ordinary corporate law, directors
can rely on management and accountants whom they rea-
sonably believe to be reliable, and shareholders and others
who complain about directors’ actions must prove that they
acted in violation of their duty of care. But under the securi-
ties laws directors are liable for material misstatements in a
registration statement unless they can carry the burden of
establishing their own diligence in determining whether the
facts were correct.

Under the egregious facts of both the WorldCom and
Enron cases, it is certainly possible to argue—in hindsight—
that the directors should have asked more questions or not
relied on the statements of management, or the companies’
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accountants or counsel. But it is important to note that both
Enron and WorldCom were cases of fraud, where manage-
ment took affirmative steps to withhold the truth from the
directors; the settlements demonstrate that directors can be
held responsible for failing to discover that management was
lying. Given the difficulty, in general, of determining another
person’s honesty and trustworthiness—certainly before be-
coming a director, and even afterward—there can be no de-
nying that these settlements signal increased risks for direc-
tors, at least in cases where securities law liabilities are in-
volved.

This in itself would be a reason for Congress to revisit
the question of director liability under the securities laws.
Currently, the law makes no distinction between cases where
management has committed deliberate fraud—having taken
affirmative steps to hide the facts—and cases where regis-
tration statements merely contain material misstatements that
could have been discovered with diligence.

There is good reason for the securities laws to make
this distinction. The failure of a director to detect a material
misrepresentation or omission could be negligence, which
by definition is a violation of a duty of care and strong evi-
dence of the absence of due diligence. The lack of attention
to detail that gave rise to this failure is at least within the
control of the director. But that is not true of a failure to
detect a fraud. Since those who commit fraud are engaged
not only in misrepresentation of facts but in taking affirma-
tive action to prevent the discovery of the truth, as a matter
of simple justice it seems unreasonable to hold directors re-
sponsible for discovering something that has been deliber-
ately withheld from them. The same principle would appear
to be applicable to underwriters, who have the same liabili-
ties under the same circumstances as directors. It seems un-
reasonable to hold them responsible for failing to discover
facts that management has taken steps to hide.

Thus, it seems sensible that whenever the courts have
found that management has perpetrated a fraud, the company’s
independent or outside directors and underwriters should
not be held responsible for failing to discover management’s
deception. Of course, there can be cases where the directors
or underwriters have been so lax that an obvious fraud es-
caped their notice. But in these cases securities law should
require the complaining party to demonstrate the director’s
gross negligence, instead of placing on the directors and
underwriters the burden of establishing a due diligence de-
fense.

As a matter of policy, too, it also seems sensible to
reduce the potential liabilities of directors where the courts
have found evidence of management fraud. The Sarbanes-
Oxley Act assumes that it will be possible to recruit indepen-
dent directors to serve on corporate boards. This has already
turned out to be more difficult than initially anticipated. Dis-
cussion at an AEI conference in May 20042 confirmed reports
from corporate recruiters that the field of desirable directors
had narrowed considerably after Sarbanes-Oxley, principally
because of the extra time now required of directors in meeting

the act’s requirements, concern about additional liability, and
the reluctance of CEOs to serve on nonaffiliated boards. Now,
the settlements in the WorldCom and Enron cases—which
seem to put the personal assets of directors at risk—can only
make it even more difficult to recruit qualified independent
directors to serve on the boards of public companies.

Politics Enters the Picture
Complicating this question, moreover, is the fact that

the settlements in these two cases contain one element that
is entirely different from anything seen before—the sudden
introduction of political considerations in the settlement pro-
cess. In both cases the lead plaintiffs were public organiza-
tions—the New York state employees’ pension fund in the
case of WorldCom and the California university system in
Enron. The New York fund is headed by the state comptroller,
Alan G. Hevesi, an elected official with the usual motives for
seeking publicity as a way of advancing to higher office.

According to Comptroller Hevesi’s own statements,
he refused to settle with the WorldCom directors unless they
made substantial payments out of their own pockets: “I felt
personally,” he told the Washington Post for a January 8
article, “that this would be unfair and not a deterrent for
future failure on the part of the directors if they were not held
personally responsible.” Thus, Comptroller Hevesi’s personal
views about how to discipline directors—not the question of
what would be best for the pension fund he heads—was the
determining factor in proceeding with the settlement. Even-
tually, the settlement required the directors to pay 20 percent
of their net worth, exclusive of the value of their personal
residences.

This is something seemingly without precedent. Previ-
ously, a decision whether to settle with one or more defen-
dants was made on the basis of whether additional litigation
would produce a larger award. The strength of the case was
balanced against the costs of further litigation. In this case,
however, the lead plaintiff was seeking a political goal, a fac-
tor that will undoubtedly make directors and prospective di-
rectors far more wary of serving on boards than they have
been in the past. Under the Hevesi Rule, they will be spe-
cially singled out for punishment, because that will presum-
ably make other directors more diligent.

The settlement arrangements were widely reported in
the press, with Comptroller Hevesi lionized for his position.
This, for example, from Gretchen Morgenson in the New York
Times (January 9, 2005):

Hats off to Alan G. Hevesi, comptroller of New
York State and trustee of its Common Retirement
Fund, who has proved that, yes, shareholders
can hold individuals responsible for wrongdo-
ing at companies. Institutional shareholders can
no longer hide behind lame excuses for not fol-
lowing Mr. Hevesi’s lead and demanding that
the right people pay for malfeasance.

It is not hard to imagine that with declarations like this
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in the media there will be no shortage in the future of political
officials, heading up public pension funds or in other capaci-
ties, who are looking for opportunities to make directors pay
out of pocket for alleged malfeasance in supervising corpo-
rate managements. This has been made to sound like good
policy, and—considering the media image of directors as the
wealthy, underworked beneficiaries of corporate largesse—
it will certainly be good politics. If politically motivated settle-
ment demands of this kind are to be the wave of the future, it
is difficult to understand why anyone would serve on the
board of a public company. As difficult as it has been to find
corporate directors since the advent of Sarbanes-Oxley, it
will now be more difficult still.

Too Unusual to Set Precedent?
One important question is whether the WorldCom and

Enron cases are so unusual that their settlements are sui
generis and should not be seen as precedents for the future.
They were both huge frauds, resulting in bankruptcy when
discovered. The fact that the companies were both bankrupt
was one reason the directors felt compelled to settle, since
they could no longer be indemnified by the companies. This
fact in itself is unlikely to provide much consolation to direc-
tors at other companies, since significant frauds can easily
bankrupt even healthy companies. Accordingly, risk-averse
directors, when considering whether to join or remain on
corporate boards after the Enron and WorldCom settlements,
are likely to take little comfort from provisions in a corporate
charter that permit full reimbursement of directors under most
foreseeable circumstances.

That leaves directors and officers’ liability (D&O) in-
surance. All such policies have limitations on liability, which
can be exceeded in large frauds such as Enron and WorldCom.
In the WorldCom case, the damages demanded by the bond-
holders were $17 billion for the bond sales in 2000 and 2001
alone. It appears that one of the reasons the WorldCom and
Enron directors agreed to settle was the likelihood that the
dollar limitations in their D&O policies would be exceeded by
defense costs, together with the ultimate liability that might
be assessed against them at trial. Thus, although D&O cov-
erage with high enough limits might enable directors to avoid
having to dip into their personal resources, that will not al-
ways be the case—especially in large frauds involving secu-
rities offerings.

Even if the D&O coverage for WorldCom’s directors
had been sufficient to cover their liabilities and defense costs,
it appears that a plaintiff determined to require them to pay
out of their own pockets could have obtained this result.
Many D&O policies allow the insurer to settle the case, with
the consent of the directors. If the directors do not consent,
the insurer’s liability is limited to the amount of the proposed
settlement, and the directors bear the risk of litigating, in-
cluding the litigation costs.

What would happen if a plaintiff refused to settle with
the insurer unless the directors agreed to waive all or a por-
tion of the reimbursement they would receive from the D&O

insurer? The answer is not entirely clear, but it appears that in
this case the directors would be in much the same position as
the WorldCom and Enron directors. If they refused to agree
to the terms of the settlement, which would include their
paying unreimbursable out-of-pocket costs, they would be
required to take the risk of litigating.

It is important to note that this scenario is likely to
occur only where the lead plaintiff has political objectives
such as those of Comptroller Hevesi. In the ordinary case,
the lead plaintiff would be interested solely in obtaining the
maximum recovery for the plaintiff group, taking into account
the probable costs and risks of litigation, and would not care
whether the dollar payment came from the insurer or the pock-
ets of the directors themselves.

WorldCom Precedent May Survive Rejection of Settlement
Finally, there is the question whether the court’s re-

fusal in the WorldCom case to approve the settlement sug-
gests that future efforts to force directors to make out-of-
pocket payments are not tenable. The Private Securities Liti-
gation Reform Act (PSLRA), adopted in 1995, attempted to
provide for the proportionate allocation of damages awarded
in securities class actions in cases where outside directors
were not knowing participants in a violation of the securities
laws. It permitted pretrial settlements by the directors, but
provided that the ultimate award, if any, after trial, would be
reduced for all defendants who went to trial by the greater of
(i) the amount actually paid in settlement by a settling direc-
tor, or (ii) the amount of the total award won by the plaintiff
that corresponds to the percentage of responsibility (for the
loss) of a director who settled before trial. Under this proce-
dure, the trier of fact (usually a jury) first determines the
amount to be awarded to the plaintiff, and then the percent-
age of liability of each defendant, including those who had
previously settled.

Thus, if the award were $100 million, and the settling
directors had paid $1 million, the defendants who had not
settled would be required to pay $99 million to the plaintiff.
However, if the defendants who had previously settled were
deemed responsible for 50 percent of the loss, the defen-
dants who had not settled would be responsible for paying
only 50 percent of the award to the plaintiff, or $50 million.
Obviously, this provision can substantially reduce the liabil-
ity of defendants who go to trial, even if they lose.

This in itself would not have prevented the settlement,
were it not for a quirk in the law. The PSLRA contemplates
two classes of director defendants—those who are knowing
participants in the violation of the law and those who are
not—and special liability provisions apply to each. Those
who are found after trial not to be knowing participants can
only be required to pay for their share of the total award up to
their percentage of responsibility; those who are found to be
knowing participants are jointly and severally liable, which
means that a winning plaintiff can collect the entire judgment
from a single wealthy defendant such as an underwriter, who
then has a right to collect from other defendants up to their
respective shares of the loss. However, the PSLRA provides
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that if a non-knowing director has settled before trial, the
percentage of that director’s responsibility must be subtracted
from the total award, even though it reduces the liability of
the other defendants.

To avoid this possibility, the settlement with the
WorldCom directors attempted to revise that rule by capping
the possible reduction of the award at the amount the set-
tling directors were able to pay. The non-settling defendants—
the underwriters—objected to this provision, because it de-
prived them of the full benefits that they could have obtained
from the settlement. The court agreed, and threw out the
settlement.

That outcome will certainly make settlements with di-
rectors before trial much more difficult, and it is certainly bad
news for directors, who may not now be able to settle before
trial. But it will not prevent plaintiffs who have motives simi-
lar to those of Comptroller Hevesi from requiring that direc-
tors pay a portion of any award from their own pockets. After
a trial, the maximum liability of a non-knowing director defen-
dant is that defendant’s net worth, so a plaintiff appears to
have the option of reducing the amount collected from any
indemnifying party (such as the company itself or a D&O
insurer) to something less than the directors’ net worth if the
directors will agree to pay a portion of the award from their
personal assets.

Conclusion
Accordingly, we are left with this result: Because direc-

tors have the burden of proving their own due diligence in
securities class actions, even in cases of fraud by manage-
ment, the risk that they will be held liable is higher than in
ordinary cases of director malfeasance—where directors are
held only to a duty of care. The fact that this liability has now
resulted in directors paying an award out of their own pock-
ets will make it even more difficult than before to recruit quali-
fied independent directors to serve on boards of directors,
and is thus in conflict with the purpose and policy of the
Sarbanes-Oxley Act.

This problem—already serious—has now been com-
pounded by the introduction of political objectives into the
settlement process, making it substantially more likely that
directors will be required to face personal liability in securi-
ties class actions. Under these circumstances, it may be nec-
essary for Congress—in order to fulfill the purposes of
Sarbanes-Oxley to modify both the settlement provisions of
the PSLRA and the scope of directors’ liability under the
securities laws in cases where the directors were not know-
ing participants in a fraud perpetrated by management.

* Peter J. Wallison is a Resident Fellow at the American En-
terprise Institute for Public Policy Research, and serves on
the executive committee of the Federalist Society’s Financial
Services and E-Commerce Practice Group.  This article origi-
nally appeared in the March 2005 issue of Financial Ser-
vices Outlook, an AEI publication, and has been reprinted
with permission.

Footnotes

1 American Bar Association, Corporate Director’s Guidebook (May,
2004), available through www.lexis.com.

2 “Sarbanes-Oxley: A Review”; conference materials are available at
http://www.aei.org/event809.
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FREE SPEECH AND ELECTION LAW
RETHINKING CAMPAIGN FINANCE PROHIBITIONS
BY ALLISON R. HAYWARD*

Modern politicians and activists face a sea of complex
and contradictory campaign finance regulations.  Every step
is governed by limits, prohibitions, reporting requirements
— all run through with a maze of exceptions.  The Federal
Election Campaign Act (FECA) as it has evolved is simulta-
neously complex, restrictive and porous.  The confusion and
doubt created by such complicated laws seem to serve the
interests of no one, certainly not the voters and citizens who
they are intended to benefit.

In general, the evolution of campaign finance law dem-
onstrates a lack of means-to-ends fit between political con-
duct and particular reforms.  One might expect that public
controversies would yield regulations that address the core
conduct in the controversy.  Instead, the political will for
reform created after a scandal has generally been applied to
pass reforms that were already “on the shelf,” whether or not
the reforms would address the scandal’s specifics.

This is as true for those aspects of the laws that pro-
hibit contributions or expenditures as for other aspects of
the law.  These prohibitions are the most extreme aspects of
our law, and they forbid equal political participation based
upon the status of an entity.  Yet, absent a means-ends fit
between scandal and reform, it is open to question whether
campaign finance rules as they exist today are a result of
experience and considered policymaking by Congress.  If
they are not, it may be past the time to step back and recon-
sider the law’s scope, in particular its prohibitions upon cer-
tain entities from participating.

How Did We Get Here?
The first example of this lack of fit is the corporate

contribution ban.  In the wake of civil service reforms, which
curtailed political party funding from patronage assessments,
politicians looked elsewhere for political funding and found
it, in part, from corporations.  After President Theodore
Roosevelt’s election in 1904, and in pursuit of an entirely
different examination into business abuses, New York inves-
tigators found that major corporations financially supported
Roosevelt during his campaign, and ultimately it was learned
that 73.5 percent of Roosevelt’s 1904 campaign fund came
from corporations.1   Roosevelt, in a defensive response, em-
braced a corporate contribution ban – but was opposed to
mandatory disclosure requirements.  Democrats, who did not
benefit from corporate largess to the same degree, favored a
corporate contribution ban and disclosure, believing that
publicity would drive corporations out of politics.2   The cor-
porate ban alone carried the day, and in 1907 Congress passed
and Roosevelt signed the Tillman Act, prohibiting any con-
tributions by corporations in federal elections.

The controversy surrounding Roosevelt’s activities
was about secrecy, yet the law in the end prohibited a class

of contributors from participating in federal politics, but did
not address the publicity issue.  Another possible approach
— corporate contribution limits — would have reduced the
role of large corporations, while allowing small businesses
the ability to support candidates.  Yet what passed was a ban
without effective disclosure, and thus without a means for
voters to become more informed about candidates’ support-
ers, or for monitoring or enforcement short of a specific in-
vestigation.3   The inability to secure meaningful disclosure
would remain a problem for some decades.

The next wave of reform came out of the Teapot Dome
bribery scandal.  Albert Fall, Secretary of the Interior to Presi-
dent Warren Harding, personally received payments from oil
interests in return for leases, and was prosecuted and impris-
oned for his crimes.  In related investigations, it was learned
that the lessors also contributed to the Republican Party, but
these funds were never disclosed since the law did not re-
quire off-election year reporting.4   The problems with the
disclosure law’s reach were evident years earlier, and the
Teapot Dome scandal revolved around bribery – already
against the law.  Nevertheless, the scandal resulted in the
1925 Federal Corrupt Practices Act, which strengthened dis-
closure laws by requiring political committees active in two
or more states to report quarterly.

But the 1925 reform did not provide for dissemination
of those reports, or for their review.  The disclosure laws did
not provide good information about key political actors, and
did not sweep in non-party and non-candidate groups.5

Enforcement had its own problems - the one prosecution
attempted against outside groups ended in acquittal.6  In
short, despite a generation having passed in which scandals
revolved around the lack of disclosure, unless the financing
of an election became the subject of a congressional investi-
gation or a topic for scholarly attention, comprehensive in-
formation about campaign finance was not available to the
voters.

Yet the policy disconnect persisted.  In 1940, Congress
passed an extension of the Hatch Act of 1939, which among
other things banned federal government contractors from
making federal contributions.7  The law did not come about
from any scandal but represented the antipathy Republicans
and southern Democrats felt for the second Roosevelt
administration’s use of federal funding for political advan-
tage.8   In 1943, Congress extended the corporate contribu-
tion ban to labor unions as part of the War Labor Disputes
Act, which extended only for the duration of the Second
World War.9   The most proximate cause of the legislation’s
passage was congressional pique at a massive coal miner’s
strike that year, coupled with Republican alarm over growing
labor contributions to Democrats.10  Labor union prohibitions
were renewed in 1947 in the Taft-Hartley Act, and clarified to
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ban labor “expenditures” as well.11  The labor union ban was
justified at the time as a measure necessary to protect dis-
senting members, and to protect elections from the wealth of
unions, but was not precipitated by any particular scandal.12

In short, while post hoc policy justifications for the ban on
government contractors and labor organizations can be cre-
ated, the true motives supporting their passage were politi-
cal.

In 1966, Congress amended the Foreign Agents Regis-
tration Act to prohibit contributions by foreign agents on
behalf of their principles in federal and nonfederal cam-
paigns.13   These amendments passed after hearings led by
Senator William Fulbright revealed that foreign interests with
interests in sugar import guidelines and Central American
policy had directed contributions through intermediaries.14

The law was strengthened to apply to contributions from
foreign nationals in the 1974 amendments to the Federal Elec-
tion Campaign Act, in response to revelations out of the
Senate Watergate Committee that the Nixon Administration
had sought campaign funding directly from foreign sources.15

The Watergate scandal involved, among other things,
burglary, wiretapping, perjury, false campaign disclosure, and
raising funds from illegal corporate and foreign sources.
Watergate conduct for the most part violated existing law –
hence the scandal.  Yet Congress took the opportunity to
drastically revise campaign finance laws in 1974 amendments
to the Federal Election Campaign Act of 1971 (FECA).  It
hardly seems likely that had the limits, prohibitions, and re-
porting requirements – or the public funding provisions – of
the 1974 Amendments been in effect in 1972, that the
Watergate players would have renounced their methods, since
they demonstrated willingness to break so many other, more
serious, laws.  Nor did the reform provide significant addi-
tional sanctions for their conduct.  The 1974 Amendments
set contribution and expenditure limits, limited independent
expenditures and party expenditures on behalf of candidates,
provided optional public funding for presidential campaigns,
and created an independent agency (the Federal Election
Commission) to administer the law.

Observe again the poor fit between Watergate and many
of the 1974 reforms.  As before, a scandal made possible the
enactment of an assortment of existing reform proposals into
law, even though those specific reforms had little to do with
the conduct behind the scandal.  Nevertheless, effective dis-
closure of party and candidate finances, a goal that had eluded
reformers from the first, was made closer to reality with the
1974 amendments to FECA.

Similarly, the passage of the Bipartisan Campaign Re-
form Act (BCRA) depended on a mostly unrelated scandal.
Reformers had for some years sought to curb nonfederal or
“soft money” activities by parties and outside groups.  But it
was the corporate management scandals and the implosion
of Enron that provided the political will for Congress to ban
national party nonfederal fundraising and prohibit corporate
and union money for electioneering advertisements within
30 days of a primary or 60 days of a general election.

As before, the scandal that precipitated reform had
little to do with the particulars of the reform measure.  Enron
used unconventional accounting techniques and off-books
partnerships to hide mounting debts.  In December 2001,
after disclosing enormous losses and watching it share prices
tumble, Enron filed for bankruptcy protection.  Disclosure
databases showed that Enron gave soft money even as it
approached bankruptcy.  Enron executives and employees
were active political donors to Republicans and Democrats,
though it was never established that its political activities
related to its failure as a business venture, or that it received
special treatment from politicians.16

Yet, reformers rushed to associate the ensuing furor
over Enron with their lagging campaign finance reform ef-
forts.17   One group argued that to “de-Enron America Now”
required passage of their existing package of reforms in
Shays-Meehan, their measure blocked up in the House of
Representatives.18   During the debate preceding passage in
the House of Representatives, reform sponsor Marty Meehan
described a “cloud over the Capitol and the White House
because of the Enron scandal” and that voting for reform
would remove the cloud.19   The House passed reform in Feb-
ruary of 2002, and President Bush signed it into law in March.

This history necessarily presents an abbreviated sum-
mary of these scandals, but even so it is illuminating.  In
political scandals, the campaign finance aspect of the scan-
dal often involves secrecy.  The real story in our campaign
finance history thus may not be about the “buying of America”
by particular entities or the role of “money in politics” but the
legal system’s inability to secure prompt, accurate, acces-
sible and comprehensible disclosure.

What Are We Doing?
Policy makers have not been content to work toward

better disclosure.  Laws also prohibit a number of society’s
players from participating financially in federal elections.  We
now turn to the rationale made for its prohibitions, whether
the goals sought are appropriate, and whether there may be
less extreme (or just better) policies for achieving them.

In its modern form the statute prohibiting corporate
contributions or expenditures in federal election is a model
for confusion.  It begins with one 185-word sentence that
reads:

It is unlawful for any national bank, or any cor-
poration organized by authority of any law of
Congress, to make a contribution or expenditure
in connection with any election to any political
office, or in connection with any primary elec-
tion or political convention or caucus held to
select candidates for any political office, or for
any corporation whatever, or any labor organiza-
tion, to make a contribution or expenditure in
connection with any election at which presiden-
tial and vice presidential electors or a Senator or
Representative in, or a Delegate or Resident Com-
missioner to, Congress are to be voted for, or in
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connection with any primary election or political
convention or caucus held to select candidates
for any of the foregoing offices, or for any candi-
date, political committee, or other person know-
ingly to accept or receive any contribution pro-
hibited by this section, or any officer or any di-
rector of any corporation or any national bank or
any officer of any labor organization to consent
to any contribution or expenditure by the corpo-
ration, national bank, or labor organization, as
the case may be, prohibited by this section.20

The upshot of this impenetrable statute is that national
banks and corporations organized by Congress may not give
“in connection with” federal, state or local elections, and that
other corporations and labor organizations – regardless of
type or size, cannot contribute or spend in federal elections.
The federal law continues with a section that defines the term
“labor organization” and a section that excludes from these
prohibited contributions and expenditures communications
by a corporation to its shareholders or executive and admin-
istrative personnel and their families, and by labor organiza-
tions to their members and families (called the “restricted
class”); nonpartisan registration and get-out-the-vote efforts
aimed at the restricted classes, and PAC solicitations to the
restricted class.  The statute prohibits PACs from using money
that was secured through use of threats or other coercion.

Additionally, federal law bars government contractors
(regardless of organizational form) from making federal con-
tributions, but specifically allows such entities to establish
PACs under the guidelines set up for corporations, thus treat-
ing incorporated contractors somewhat more leniently that
other kinds.21   The Act also prohibits foreign nationals from
making donations or contributions in federal, state or local
elections.22   Federal law is by no means unique in singling
out particular economic entities for disfavored treatment in
the campaign finance arena.  Twenty-one states also prohibit
corporate contributions,23  and several states impose special
restrictions on particular kinds of entities, notably gaming
companies,24  regulated industries,25  lobbyists26  and liquor
distributors.27

The purpose of such laws is, in general, to reduce the
political power and influence of the prohibited source.  But
why these particular entities? The rationale for the federal
corporate and labor organizations ban was set forth by the
Supreme Court in United States v. Auto Workers.28   In that
decision, upholding the application of a labor expenditure
ban against a union using treasury funds for television ad-
vertisements to influence the election of members to Con-
gress, Justice Frankfurter observed that corporate restric-
tions grew out of “popular feeling that aggregated capital
unduly influenced politics, an influence not stopping short
of corruption.”29   He noted that Elihu Root, speaking on
behalf of a corporate contribution ban in New York law, had
explained that:

The idea is to prevent . . . the great railroad com-
panies, the great insurance companies, the great

telephone companies, the great aggregations of
wealth from using their corporate funds, directly
or indirectly, to send members of the legislature
to these halls in order to vote for their protection
and the advancement of their interests as against
those of the public.30

According to Justice Frankfurter, the corporate contri-
bution ban was “merely the first concrete manifestation of a
continuing congressional concern for elections ‘free from
the power of money.’”31

The rationale for extending the corporate restrictions
to labor organizations, as expressed by a sponsoring Con-
gressman, was that unions “should be granted the same rights
and no greater rights than any other public group” and to put
them “on exactly the same basis, insofar as their financial
activities are concerned, as corporations have been on for
many years . . .”32   Supporters also stressed the interests of
dissenting members, and the impropriety of using money
raised for one purpose for a different purpose.  But the ani-
mating factor in Taft-Hartley appeared to be the leveling of
the campaign finance playing field.  The explanation for the
government contractor prohibition, which is coterminous with
the corporate contribution ban in the case of incorporated
contractors, seemed similarly to be based on considerations
of political advantage.  In contrast, the foreign national con-
tribution ban rested upon congressional investigations and
hearings, leading to the particular judgment based on that
record that foreign individuals and interests should not be
allowed to contribute to elections.

The rationale for the contribution and expenditure bans
may make sense when discussing large institutions, but in
reality the bans extend to Subchapter S corporations, other
small businesses, and nonprofit entities – in fact any corpo-
ration, labor organizations, or government contractor.  The
reasons given by Elihu Root for keeping “the great railroad
companies” from electing candidates “to vote for their pro-
tection” do not justify a contribution and expenditure ban for
small or nonprofit incorporated entities.  In fact, Root’s con-
cerns would seem to be more directly met by some form of
“pay to play” regulation, which could prohibit entities that
lobby Congress from making contribution or expenditures,
rather than an outright ban that extends to the funds of, for
example, a sole proprietorship controlled by an individual.

The purpose served by the corporate, labor, and gov-
ernment contractor bans could also be served by a limit on
contributions from these entities.  It should be acceptable for
such groups to contribute to candidate and political commit-
tees at a level which Congress has found appropriate in light
of concerns about corruption. An instructive example would
be the $2,000 per election limit individual donors may give to
candidates.  Extend to those limits an aggregate limit – per-
haps less generous than the aggregate limit applicable to
individuals, and the law would allow these groups, as such,
to participate while addressing the concerns about “aggre-
gations of wealth.”  Limits, rather than prohibitions, could
serve to make the law less complex in practice.  Corporate and



E n g a g e  Volume 6, Issue 1 65

labor facilitation regulations, designed to ensure that not
one cent of their resources improperly subsidize political ac-
tivity, could be reconfigured so entities could account for in-
kind support attributable to political activity.  To be sure,
corporations or unions could still exceed the limit, and would
be held liable for making excessive contributions unless re-
imbursed.

A more controversial element would be whether to al-
low corporations and labor organizations to make indepen-
dent expenditures advocating the election or defeat of candi-
dates.  Here, court cases have concluded that, when done by
individuals, independent expenditures may not be limited.  If
Elihu Root’s “aggregation of wealth” justification has some
merit, then it may nevertheless be reasonable to place a cap
on independent expenditures by corporations and labor or-
ganizations, or place corporate or labor governance restric-
tions on such expenditures to protect the interests of share-
holders and union members.  But the effect of the ban on
independent expenditures, when advocacy to a corporation
or labor organization’s restricted class is allowed, and corpo-
rations and labor organizations engage in issue advertising
(restricted by the electioneering communications provisions
of BCRA within thirty days of a primary and 60 days of a
general election) is to channel and distort corporate and la-
bor speech, complicate the law, generate enforcement mat-
ters, and confuse the public.  The political system can appar-
ently tolerate restricted-class communications and issue ad-
vertising – is it beyond the pale to suggest that it might also
be able to tolerate corporate and labor independent expendi-
tures?  Even were the law to continue to apply a 30 and 60
day preelection restriction, such a change would simplify the
rules.  The present regulation of corporate and labor political
speech may be the best example of the law as complex, re-
strictive and porous.

Even so, if government is to persist in excluding these
entities from making contributions and expenditures in fed-
eral elections, it should be expected to offer a contemporary
rationale for such drastic regulation.  The pervasive use of
the corporate form in modern life bears little resemblance to
the industrial powers Root invoked.  The role of unions in
American life has also changed in the years since the contri-
bution and expenditure ban was extended to them.  At that
time, unions represented over one-third of the workforce.  In
2003 that figure was 13%, and union membership continues
to fall in absolute numbers.33

On the other hand, if corporate and labor activity in
connection with federal elections cannot be tolerated, then
the laws are overly permissive. Congress has seen fit to pro-
hibit national banks and corporations chartered by Congress
(and foreign nationals, for that matter) from activities in con-
nection with federal, state, or local elections.  Were the scope
of this ban extended to corporations and unions generally,
many of the “problems” the federal system has had with
nonfederal funds (i.e. “soft money’) subsidizing federal ac-
tivity would go away, since those funds would no longer be
a part of state and local election accounts.  If corporate and
labor funds should not subsidize federal election activity,

then perhaps they should not be available to pay the admin-
istrative costs of corporate and labor PACs, which at present
enjoy an advantage against non-connected political commit-
tees in that their sponsoring organizations can pay all admin-
istrative and fundraising costs out of general treasury funds.
Perhaps corporate and labor treasury funds also should not
be available for restricted class and member communications.
Rather, any political committee could be able to speak di-
rectly to the public and raise funds from any permissible
source using money acquired under the federal limits.

The point of this series of speculations is not to sug-
gest that corporations and labor organizations should be
freed from all regulation, or regulated out of politics alto-
gether.  It is instead an attempt to show that the regulation of
these groups is schizophrenic.  At once, our laws express a
prohibition on corporate and labor contributions and expen-
ditures, seemingly because in Congress’s policy judgment
such involvement is unacceptable.  But the law allows spe-
cial treatment for corporate and labor committees, communi-
cations with restricted classes, which in the case of unions
include all members, and a host of other activities that would
seem ultra vires to the purpose of a corporation or union.
What function, then, is served by the contribution and ex-
penditure ban?

Our system also leaves unregulated a multitude of other
activities that would seem to pose at least the same potential
for corruption as campaign contributions.  Lobbying disclo-
sure, as compared with campaign disclosure, is rudimentary
and inexact, and the law sets no source or amount limits on
lobbying funding beyond the general prohibition against
using federal appropriations.  While it is true that the U.S.
Constitution guarantees the right to petition, one could see
where courts would balance that right against competing
governmental interests, much as courts do with campaign
finance regulation.  The Supreme Court in McConnell has
already identified a legitimate Congressional interest in legis-
lation to curb undue influence on officeholders and “ped-
dling access,” which would seem to implicate at least some
lobbying.34   News, commentary, and editorials are exempt
from the limits, prohibitions and reporting requirements in
campaign finance law, even if the purpose of the news or
commentary is plainly to influence an election.  The content
of political advertising is essentially immune from any action
for libel or defamation.

If lawmakers wish to institute a campaign finance sys-
tem that is more straightforward, effective, and creates fewer
distortions, thus enhancing political debate, compliance, and
respect for the rules, they should revisit the contribution and
expenditure bans on corporate, labor and perhaps even gov-
ernment contractors.  As they now stand, these rules pro-
hibit political activity by certain entities for reasons that are
hard to fathom or defend.  They are rife with exceptions that
would seem to undermine their purported rationale.  They are
traps for the unsophisticated, and seem to serve the interests
only of those who seek grounds for investigating their politi-
cal opponents, or for those left relatively more influential by
the silencing of competing views.  Perhaps it is time to reform
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the “reform” under which our system labors.

* Ms. Hayward is a campaign finance attorney, and currently
Counsel to Federal Election Commission (FEC) Chairman Bra-
dley A. Smith.  Ms. Hayward is Election Law subcommittee
co-chair of the Federalist Society’s Free Speech and Election
Law Practice Group.   None of the views stated here represent
the position of the Commission or any of its Commissioners
or staff.  Ms. Hayward may be contacted at
allisonhayward@aol.com.
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VOTING BY MILITARY PERSONNEL AND OVERSEAS CITIZENS:
THE UNIFORMED AND OVERSEAS CITIZENS ABSENTEE VOTING ACT
BY HANS A. VON SPAKOVSKY*

All United States military personnel and their depen-
dents, as well as American citizens located abroad, have a
statutory right to vote by absentee ballot in all federal elec-
tions.  In 1986, Congress passed the Uniformed and Over-
seas Citizens Absentee Voting Act, 42 U.S.C. §1973ff et seq.
(“UOCAVA”), to “update and consolidate provisions of cur-
rent law relating to absentee registration and voting in elec-
tions for Federal office by members of the uniformed services
and by citizens of the United States who reside abroad.”
H.R. Rep. No. 765, 99th Cong., 2d Sess. 5 (1986).  The prede-
cessor statutes were the Overseas Citizens Voting Rights
Act, 42 U.S.C. §1973dd et seq., and the Federal Voting Assis-
tance Act, 42 U.S.C. §1973cc et seq.

Summary of Statutory Provisions

Administration:
Under 42 U.S.C. §1973ff, the President was required to

designate the head of an executive department to have pri-
mary responsibility for federal functions under UOCAVA.  In
1988, President Ronald Reagan designated the Department
of Defense and DOD in turn set up an office to administer its
responsibilities, the Federal Voting Assistance Program
(“FVAP”).  Exec. Order No. 12,642, 53 Fed. Reg. 21,975 (June
8, 1988).  FVAP provides assistance to military and civilian
personnel who are eligible to vote under UOCAVA and its
website contains detailed information on voting, including
state-by-state instructions on registering and obtaining ab-
sentee ballots.  See www.fvap.gov.

Enforcement:
Enforcement of UOCAVA is the responsibility of the

Department of Justice.  42 U.S.C. §1973ff-4.  The Attorney
General may bring a civil action for declaratory or injunctive
relief.  As described infra, the Department of Justice has
instituted numerous enforcement actions against states vio-
lating the requirements of UOCAVA.

State Requirements:
In essence, UOCAVA requires all states to “permit ab-

sent uniformed services voters and overseas voters to use
absentee registration procedures and to vote by absentee
ballot in general, special, primary, and runoff elections for
Federal office.”  42 U.S.C. §1973ff-1(1).  “Absent uniformed
services voters” are defined as (i) a member of a uniformed
service who is absent by reason of active duty from the place
of residence where the member is otherwise qualified to vote;
(ii) a member of the merchant marine who is absent due to his
service; and (iii) a spouse or dependant who is also absent
from the place of residence of the spouse or dependent be-
cause of that active duty or service.  42 U.S.C. §1973ff-6.  In
addition to the usual services one would expect to have in-
cluded in the term “uniformed services” (the Army, Navy, Air
Force, Marines, and Coast Guard), the term also includes the
commissioned corps of the Public Health Service and the

National Oceanic and Atmospheric Administration.  42 U.S.C.
§1973ff-6(7).

The “states” covered by UOCAVA include the 50 states,
the District of Columbia, Puerto Rico, Guam, the Virgin Is-
lands, and American Samoa. 42 U.S.C. §1973ff-6(6).  This leads
to the somewhat confusing result that a civilian who is tem-
porarily working overseas in a United States territory such as
Guam, but whose state of residence for voting purposes is,
for example, Georgia, is not considered an “overseas” voter
who would be covered by UOCAVA’s protections.  See 42
U.S.C. §1973ff-6(8). That voter would be limited to his state’s
statutory provisions for absentee voting.  All of the states
and territories have their own laws on absentee and early
voting.

UOCAVA voters who take advantage of the statute’s
provisions do not affect their “residence or domicile” for
Federal, State or local tax purposes.  42 U.S.C. §1973ff-5.

UOCAVA requires states to:

· accept any valid voter registration application
and absentee ballot application that is received
not less than 30 days before the election;
· permit the use of a special Federal Write-in Ab-
sentee Ballot (“FWAB)” as a back-up ballot un-
der certain circumstances; and
· use the official post card prescribed in the stat-
ute for simultaneous voter registration applica-
tion and absentee ballot requests.

42 U.S.C. §1973ff-1.

Voter Registration and Absentee Ballot Requests:
As required by UOCAVA, FVAP has developed a Fed-

eral Post Card Application (“FPCA”) form that doubles as
both a registration form and an absentee ballot request form.
42 U.S.C. §1973ff(b)(2).  It is a postage-free postcard, printed
and distributed by FVAP to embassies and military bases.
The FPCA is also available online at www.fvap.gov/pubs/
onlinefpca.pdf as Standard Form 76A.  This form can be used
by UOCAVA voters in place of a state’s registration form to
become registered to vote and in place of a state’s absentee
ballot request form to request that an absentee ballot be sent
to the voter.

If a voter using the FPCA “requests that the applica-
tion be considered an application for an absentee ballot for
each subsequent election for Federal office held in the state
through the next 2 regularly scheduled general elections for
Federal office,” the state has to send the voter an absentee
ballot for each such subsequent federal election.  42 U.S.C.
§1973ff-3(a).  This requirment is abrogated if (i) the voter
notifies the state that he no longer wants to be registered or
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(ii) the state determines that the voter has registered in an-
other state. Id. at (b).  If a state rejects a voter’s registration
or ballot request, the voter must be provided the reason for
the rejection.  42 U.S.C. §1973ff-1(d).

Some states bar absentee ballot request forms from
being submitted before a certain date prior to an election.
Section 1973ff-3(e) prohibits a state from refusing to accept
or process a ballot request form “submitted by an uniformed
services voter during a year on the grounds that the voter
submitted the application before the first date on which the
State otherwise accepts or processes such applications for
that year submitted by absentee voters who are not members
of the uniformed services.”

Federal Write-In Absentee Ballot:
FVAP has also developed the FWAB form, which is

widely available at embassies and military bases.  It is avail-
able online at www.fvap.gov/pubs/ofwab.pdf as Standard
Form 186A. The FWAB can be used by UOCAVA voters to
cast a ballot in a general election if they have not received the
state absentee ballot they requested.  UOCAVA does not
require a state to accept the FWAB for a primary or special
election.

One very significant change to the FWAB went into
effect just days before the November 2, 2004 election.  On
October 28, 2004, President Bush signed into law the Ronald
W. Reagan National Defense Authorization Act for Fiscal
Year 2005 (“2005 Authorization Act”), which among other
things, amended UOCAVA.  Pub. L. No. 108-375 (H.R. 4200).
Section 566 of the 2005 Authorization Act amended the defi-
nition of “overseas voter” in §1973ff-1 and §1973ff-2 to
specify that the FWAB can be used by “absent uniformed
services voters and overseas voters.”  In other words, mili-
tary personnel, whether located in the United States or abroad,
and overseas civilians, can now use the FWAB as a back-up
ballot.  Prior to this amendment, the FWAB could only be
used by overseas voters, both civilian and military.  The 2005
Authorization Act also amended the deadline for the FWAB
to be received by a state.

UOCAVA specifies that the FWAB will not be counted
by a state:

(1) in the case of a ballot submitted by an over-
seas voter who is not an absent uniformed ser-
vices voter, if the ballot is submitted from any
location in the United States;
(2) if the application of the absent uniformed ser-
vices voter or overseas voter for a State absen-
tee ballot is received by the appropriate State
election official after the later of

(A) the deadline of the State for receipt of
such application; or
(B) the date that is 30 days before the gen-
eral election; or

(3) if a State absentee ballot of the absent uni-
formed services voter or overseas voter is re-
ceived by the appropriate State election official

not later than the deadline for receipt of the State
absentee ballot under State law.

See 42 U.S.C. §1973ff-2 as amended by Pub. L. No. 108-375,
Section 588.

The amendment by the 2005 Authorization Act added
part (2)(A), the deadline of the state for receipt of an absen-
tee ballot application.  Prior to this amendment, a voter had to
get his application to the state at least 30 days before the
election to use the FWAB.

Basically, the FWAB is supposed to be used if a voter
has requested an absentee ballot, but for some reason,
whether it is delayed by mail problems or otherwise, the voter
fails to receive the state absentee ballot.  Under such circum-
stances, the voter can complete the FWAB and send it back
to state election officials.  If he then receives the state absen-
tee ballot in the mail, completes it, and mails it back to state
election officials, the state will not count the FWAB if the
state ballot gets back before the deadline.  If the state ballot
is not received by election officials or arrives after the state-
imposed deadline for receipt, the state must count the FWAB
if it was received before the deadline.

Special rules apply to the completion of the FWAB
that were designed to prevent state election officials from
not counting ballots because of minor problems in the way
the voter completed the write-in ballot.  The voter can desig-
nate a candidate by writing in the name of the candidate or
his political party; for the offices of President and Vice Presi-
dent, a vote for a named candidate or his political party will
be considered a vote for the electors supporting the candi-
date; and any abbreviation, misspelling, or other minor varia-
tion in the name of the candidate or political party must be
disregarded if the “intention of the voter can be ascertained.”
42 U.S.C. §1973ff-2(c).

States can use their own absentee ballot in place of the
FWAB if the state ballot is approved by FVAP and is made
available at least 60 days before the deadline for receipt of a
state ballot.  42 U.S.C. §1973ff-2(e).  A state also does not
have to permit use of the FWAB (i) if the state has in effect a
law that requires absentee ballots to be available to uniformed
services voters at least 90 days before the general election
and (ii) that requires absentee ballots to be available to other
overseas voters as soon as the official list of candidates in
the general election is complete.  42 U.S.C. §1973ff-2(f).

Information on UOCAVA:
UOCAVA requires each state to designate a single of-

fice responsible for providing information to UOCAVA vot-
ers on voter registration and absentee ballot procedures.  42
U.S.C. §1973ff-1(b)(2).  The Help America Vote Act of 2002
amended this section to require states to send the new Elec-
tion Assistance Commission information on the number of
absentee ballots transmitted and returned within 90 days of
each general election for federal office.  Id. at (c).  Although
FVAP has sporadically collected some of this information in
the past, this amendment will for the first time legally require
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information on the actual number of absentee ballots cast by
UOCAVA voters in each state to be provided to the federal
government.  The initial reports will be filed after the Novem-
ber 2, 2004 election.

Enforcement of UOCAVA

Violations of UOCAVA:
The Department of Justice has filed more than 20 en-

forcement actions against state election officials pursuant to
UOCAVA starting in 1988 and continuing through 2004, and
filed numerous suits prior to 1988 under the predecessor stat-
utes to UOCAVA.  Information about those suits is available
at www.usdoj.gov/crt/voting/misc/activ_uoc.htm.  Generally,
these suits were filed when absentee ballots were mailed out
so late by state and local officials that there was a substantial
risk that many overseas voters would not receive the ballots
in time to be able to complete and return them to the state by
the deadline for receipt established by state law.

UOCAVA does not specify the exact number of days
prior to the election that requested absentee ballots must be
mailed out by state election officials.  However, UOCAVA
does require that states permit absent uniformed service vot-
ers and overseas voters to use absentee ballots to vote in
elections.  As a result, the Department has successfully ar-
gued that this requirement imposes a duty on states to mail
absentee ballots to voters early enough before an election so
that the ballots have sufficient time to travel overseas, pro-
vide a reasonable amount of time for the voters to review and
complete the ballots, and then mail them back to the United
States, taking into account average overseas mail transit time
as established by military and U.S. Postal Service experts.

The mail transit delays experienced by overseas voters
has not changed in the almost 20 years since UOCAVA was
passed.  At that time, Congress reported:

Mail delivery is a problem for overseas voters.
Members of the military may be in locations where
mail service is sporadic, or they may be away for
days or weeks at a time on temporary duty or on
maneuvers.  Among civilians overseas, mission-
aries and Peace Corps Volunteers in particular
often work in remote areas where mail delivery is
slow.  Citizens working on oil rigs or on remote
construction sites regularly encounter mail de-
lays.

H.R. Rep. No. 765, 99th Cong., 2d Sess. 10-11 (1986).

Congress also found that “[b]ased on surveys of the
U.S. Postal Service and of military postal authorities, ballots
should be mailed to overseas addresses at least 45 days
prior to an election in order to ensure adequate time for a
ballot to reach a voter and be returned.” Id.  The 45-day
transit time was emphasized again recently by the United
States Election Assistance Commission (“EAC”) in a report it
released in September, 2004 on the best practices for facilitat-

ing voting by overseas citizens covered by UOCAVA.  The
EAC’s first recommendation in the Executive Summary is that
States should “[m]ail absentee ballots at least 45 days prior
to the deadline for receipt of voted absentee ballots.” Report
of the U.S. Election Assistance Commission, Best Practices
for Facilitating Voting by U.S. Citizens Covered by the Uni-
formed and Overseas Citizens Absentee Voting Act (2004).
See http://www.eac.gov/fvap.asp?format=none.

Special rules for overseas voters are particularly im-
portant given that many overseas voters are members of the
armed forces, based in the war zones of Iraq and Afghanistan
where mail delays are all too common.  A report released by
the General Accounting Office cited the wartime standard of
12 to 18 days for one-way mail delivery to Iraq and found that
the average transit times for letters and parcels into the the-
ater was between 11 and 14 days, although “the method used
to calculate these averages consistently masks the actual
times by using weighted averages that result in a significant
understating of transit times.” Operation Iraqi Freedom:
Long-standing Problems Hampering Mail Delivery Need to
Be Resolved, GAO-04-484 (April 2004), at page 2.

Constitutionality of UOCAVA:
Courts have rejected constitutional challenges to

UOCAVA.  States are not precluded from treating voters cov-
ered by UOCAVA differently than other voters.  See Igartua
De La Rosa v. United States, 32 F.3d 8 (1st Cir. 1994), cert.
denied, 514 U.S. 1049 (1995).  In Igartua, residents of Puerto
Rico brought an action alleging that UOCAVA violated their
equal protection rights because it permitted United States
citizens residing outside the United States to vote by absen-
tee ballot in presidential elections, but did not permit United
States citizens residing in Puerto Rico to do so.  The First
Circuit dismissed this challenge, holding that UOCAVA merely
drew a distinction between citizens living abroad and citi-
zens who move anywhere within the United States. Id. at 10.
The court further reasoned that this distinction neither af-
fected a suspect class nor infringed a fundamental right, not-
ing that although the distinction between the classes “af-
fects the right to vote, [UOCAVA] does not infringe that
right but rather limits a state’s ability to restrict it.”  Id. at 10
n.2 (emphasis added).  As such, the court reasoned that the
distinction need only be supported by a rational basis. Id. at
10.

Similarly, the Second Circuit has also held that
UOCAVA’s distinctions between citizens residing abroad and
citizens residing within the United States and its territories is
not subject to strict scrutiny.  See Romeu v. Cohen, 265 F.3d
118 (2d Cir. 2001) (holding that Congress acted in accordance
with the Equal Protection Clause in requiring States and ter-
ritories to extend voting rights in federal elections to former
resident citizens residing outside the United States, but not
to former resident citizens residing in either a State or terri-
tory of the United States).

The Supreme Court has also upheld absentee voting
statutes that were “designed to make voting more available
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to some groups who cannot easily get to the polls,” without
making voting more available to all such groups, on grounds
that legislatures most often approach identified problems
gradually.  McDonald v. Board of Election Comm’rs, 394
U.S. 802, 807 (1969).  Thus, a “statute is not invalid under the
Constitution because it might have gone farther than it did.”
Katzenbach v. Morgan, 384 U.S. 641, 657 (1966) (internal
quotation marks omitted).  Indeed, the Supreme Court has
expressly recognized that “reform may take one step at a
time, addressing itself to the phase of the problem which
seems most acute to the legislative mind.” Williamson v. Lee
Optical of Oklahoma, Inc., 348 U.S. 483, 489 (1955).

2000 and 2004 General Elections:
UOCAVA and its provisions were in the national spot-

light after the 2000 presidential election.  In Harris v. Florida
Elections Canvassing Comm’n, 122 F. Supp. 2d 1317, 1323
(N.D. Fla. 2000), aff’d 235 F.3d 578 (11th Cir. 2000), cert. de-
nied, 531 U.S. 1062 (2001), the plaintiffs attempted to over-
turn a Florida administrative rule that provided overseas vot-
ers with a ten-day extension after the election to return their
absentee ballots. See also Bush v Hillsborough County Can-
vassing Board, 123 F.Supp.2d. 1305 (N.D. Fla. 2000).  Florida’s
administrative rule had been promulgated to settle an en-
forcement action filed by the United States in 1980 against
Florida under the predecessor statutes to UOCAVA.  Florida
was not sending out absentee ballots until at most 20 days
before the election and in some cases only several days be-
fore the election. Harris at 1321.

In the enforcement action, the district court issued a
TRO, “recognizing the late mailing out of the ballots and
directing that overseas absentee ballots for the federal elec-
tions of November 6, 1980 should be received and counted if
they were received within 10 days of election day.”  Id. at
1321-1322.  In 1982, due to continuing problems, Florida en-
tered into a consent decree with the United States that in-
cluded requiring Florida to submit a plan of compliance.  Af-
ter the Florida legislature failed to comply with the plan by
passing necessary legislation, the district court issued a se-
ries of orders that finally resulted in Florida issuing an admin-
istrative rule that required absentee ballots for UOCAVA vot-
ers to be mailed out 35 days prior to the election and pro-
vided a 10-day extension of time after the election for their
receipt. Id. at 1322-23.  Florida’s administrative rule was up-
held in Harris and a Florida statute requiring receipt of ab-
sentee ballots by election day was held to conflict with the
federal statutes guaranteeing armed services members’ right
to vote.

After the 2004 Presidential election, Florida’s absentee
ballot extension for UOCAVA voters was again attacked, this
time by the ACLU, claiming that not giving the same 10-day
extension to all other absentee voters violated the Civil Rights
Act of 1957, 42 U.S.C. §1971(a)(2)(B), as well as the Equal
Protection Clause of the 14th Amendment.  The ACLU’s mo-
tion for a preliminary injunction was denied after the court
found no violation of the law and the case was subsequently
dismissed.  Friedman v Snipes, Case No. 04-22787 (S.D. Fla.
November 9, 2004).

UOCAVA and New Technology – Electronic Transmission:
In 2004, the Department of Justice filed two enforce-

ment actions in Pennsylvania and Georgia prior to each State’s
federal primary due to late mailing of absentee ballots by
local election officials.  In both cases, district courts ordered
extensions of time as well as other remedies such as the States
paying for voters’ use of expedited mail delivery services to
send back absentee ballots.  See United States v. Georgia,
Case No. 1:04-CV-2040 (N.D. Ga. July 15, 2004) (obtaining a 3-
day extension of time in Georgia for the primary and primary
runoff election for all federal ballots cast by UOCAVA vot-
ers); United States v. Pennsylvania, C.A. No. 1:CV-04-830
(M.D. Penn. April 16, 2004) (obtaining a 21-day extension of
time in Pennsylvania for the primary election for all federal
ballots cast by UOCAVA voters).1   In the Georgia case, the
Department also obtained a remedy it had never obtained
before – the district court gave the State the authority to
send requested ballots to UOCAVA voters by facsimile and
email and to accept the returned and completed ballots by
facsimile machine. Slip Op. at 6.  FVAP has had an electronic
transmission service for a number of years that allows both
voters and state and local election officials to send election
materials by facsimile, such as a request for registration or a
ballot, a blank ballot sent to the voter by the election official,
or a voted ballot returned to the local election official.  Infor-
mation on this service is available at www.fvap.gov/services/
faxing.html.

State laws on facsimile and email transmission of elec-
tion materials vary widely.  All states allow voters to fax ab-
sentee ballot request forms to election officials; over half the
states allow election officials to fax ballots to voters; and
about half the states allow voters to fax completed ballots to
election officials, although many of these statutes have cer-
tain conditions and requirements that apply.  However, only
a small handful of states allow election officials to email bal-
lots to voters and only three allow a voter to email a com-
pleted ballot to election officials (Missouri, Montana, and
North Carolina).  See Mo. Rev. Stat. 115.279(1); 115.291(2),(3);
Mont. Code Ann. 13-21-207, Mont. Admin. R. 44.3.1403; and
N.C. Gen. Stat. 163-257, as amended by N.C. Legis. 2004-127,
8 N.C. Admin. Code 12.0101-12.0111.  Facsimiles and emails
present a marked improvement in delivery of ballot materials
over regular mail because of their instantaneous transmis-
sion, but also present different security and possible integ-
rity problems.

In 2001, FVAP was authorized by another defense au-
thorization bill to implement an electronic voting system for
UOCAVA voters and originally planned to have the system
(SERVE - the Secure Electronic Registration & Voting Experi-
ment) in place for the 2004 election. See Pub. L. No. 107-107,
Div. A, Title XVI, §1601 (Dec. 28, 2001), 115 Stat. 1274.  How-
ever, after undergoing extensive development, the project
was cancelled after a number of computer scientists raised
questions regarding its security.  SERVE would have allowed
voters to register to vote and cast a ballot electronically over
the Internet.  See “Pentagon Decides Against Internet Vot-
ing This Year,” American Forces Press Service, February 6,
2004, at www.defense.gov/news/Feb2004/n0206200420040
2063.html.  This electronic voting project has been postponed



E n g a g e  Volume 6, Issue 1 71

until “the first regularly scheduled general election for Fed-
eral office which occurs after the Election Assistance Com-
mission notifies the Secretary that the Commission has es-
tablished electronic absentee voting guidelines and certifies
that it will assist the Secretary in carrying out the project.”
2005 Authorization Act, Section 567.

Conclusion

There is no question that American military personnel
and other overseas citizens can face significant problems in
trying to exercise their right to vote.  The inherent problems
in overseas mail delivery and associated delays are often
difficult to overcome.  UOCAVA does provide protections for
such voters but it is not a panacea.  There are many steps
that state and local election officials can take to make this
process easier and more efficient.  It is up to state legislators
and election administrators to ensure that the absentee vot-
ing process is made as efficient as possible for all such vot-
ers.

* Hans A. von Spakovsky is an attorney at the United States
Department of Justice.  The opinions expressed in this article
are his own and do not represent the official position of the
Department of Justice.

1It is important to remember that UOCAVA only applies to federal
elections.  It does not apply to local or state elections.  In some
instances, however, when faced with a federal enforcement action
because of a failure to properly send out absentee ballots to voters,
States will move to extend the same remedies ordered or agreed to for
UOCAVA voters on the federal portion of a ballot to the state portion
of the ballot.  In both of the enforcement actions filed in Pennsylva-
nia and Georgia, the States moved to obtain orders protecting voters
casting their ballots for state offices after they were ordered to provide
such remedies for ballots cast for federal offices. See Larios v Cox,
Civil No. 1:03-CV-693-CAP (N.D. Ga. July 15, 2004) and Pennsylva-
nia v. Board of Elections of Allegheny County, Action No. 300-MD-
2004 (Pa. Commw. Ct. April 21, 2004).
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INTELLECTUAL PROPERTY
STATE SOVEREIGN IMMUNITY FOR PATENT INFRINGEMENT CLAIMS,
FIVE YEARS AFTER FLORIDA PREPAID
BY MICHAEL K. FRIEDLAND AND LAUREN J. KELLER*

In Florida Prepaid Postsecondary Education Expense
Board v. College Savings Bank,1  the Supreme Court held
that the states are immune under the Eleventh Amendment
from patent infringement lawsuits in federal court.  The Su-
preme Court reached this decision despite the fact that Con-
gress passed legislation expressly abrogating the states’ im-
munity, despite the fact that the states (mostly through their
universities) regularly obtain and enforce patents, and de-
spite the fact that, unable to sue in federal court, patent own-
ers would have no choice but to seek damages through un-
known, uncertain, and potentially inconsistent procedures
established by the states themselves.

While the Supreme Court acknowledged these equi-
table and practical concerns, the Court focused on a central
and undisputed factual circumstance: the states are rarely
accused of infringing patents.  In the absence of a pattern of
violation by the states, the Court found that abrogation of
sovereign immunity was unjustified.

There was no shortage of critics.  The Supreme Court’s
decision was called, among other things, bizarre,2  unfair, and
intolerable,3  and would lead to the erosion of intellectual
property rights.4   In the time since, legislators have intro-
duced bills to deprive the states of the immunity confirmed in
Florida Prepaid.  The bills have not advanced, and the states
still obtain their patents, still enforce them, and still enjoy
sovereign immunity.

Five years after Florida Prepaid, the decision does
not seem all that bizarre, unfair, or intolerable.  Patent rights
do not appear to have eroded.  The states still may be en-
joined from committing acts of infringement pursuant to Ex
parte Young.5   And proposed remedial legislation, although
drafted to avoid the Eleventh Amendment, does not appear
to be needed.

From the Eleventh Amendment to Florida Prepaid
For approximately two centuries, the federal patent laws

and the Eleventh Amendment6  coexisted peacefully.  Al-
though it is difficult to determine conclusively how many
suits were brought against the states for patent infringe-
ment, the Federal Circuit in its opinion in Florida Prepaid
could identify only eight such cases from 1880 and 1990.7

In light of the infrequency of allegations of patent in-
fringement against the states, it is not surprising that the
issue did not first arrive at the Federal Circuit until 1990.
There, in Chew v. State of California,8  the Federal Circuit
held that the Eleventh Amendment granted the states immu-
nity from suit for patent infringement.  The Federal Circuit
rejected arguments that in enacting successive patent acts,

Congress had abrogated the states’ immunity from suits for
patent infringement.  For a statute to abrogate the states’
Eleventh Amendment immunity, “Congress must express its
intention to abrogate the Eleventh Amendment in unmistak-
able language in the statute itself.”9   Because Congress had
not included in any patent statute a statement expressing its
intent to abrogate sovereign immunity from patent infringe-
ment suits, the states continued to enjoy immunity from them.

The Patent and Plant Variety Protection Remedy Act
Congress responded to Chew by enacting the Patent

and Plant Variety Protection Remedy Clarification Act (the
“Patent Remedy Act”).10   In the Patent Remedy Act, Con-
gress explicitly articulated its intent to abrogate the states’
Eleventh Amendment immunity.  The Patent Remedy Act
stated:

Any state, any instrumentality of a State, and
any officer or employee of a State or instrumen-
tality of State acting in his official capacity, shall
not be immune under the eleventh amendment of
the Constitution of the United States or under
any other doctrine of sovereign immunity, from
suit in Federal court by any person . . . for in-
fringement of a patent. . . .11

The Patent Remedy Act reached the Supreme Court in
Florida Prepaid, and the Supreme Court found that the act
was invalid.

In accordance with the Federal Circuit’s opinion in
Chew, Congress expressed unambiguously its intent to ab-
rogate the states’ Eleventh Amendment immunity.  In addi-
tion, Congress attempted to justify the Patent Remedy Act
under three sources of constitutional authority: the Patent
Clause, the Interstate Commerce Clause, and the Fourteenth
Amendment’s protection against deprivation of property with-
out due process of law.12

Prior to its decision in Florida Prepaid, the Supreme
Court had made it clear that Congress did not have authority
to abrogate the states’ sovereign immunity pursuant to its
powers under Article I.13   Because Congress’ powers under
both the Patent Clause and the Interstate Commerce Clause
arise under Article I, neither could provide Congress with
authority to enact the Patent Remedy Act.  Thus, the Patent
Remedy Act could only be justified, if at all, as an exercise of
Congress’ powers under the Fourteenth Amendment.14

The argument in favor of abrogation was straightfor-
ward.  Section 5 of the Fourteenth Amendment grants Con-
gress power to abrogate the states’ sovereign immunity where
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necessary to enforce constitutional rights guaranteed by the
Fourteenth Amendment.15   The Fourteenth Amendment pro-
tects property rights.  Patents are property rights.  Therefore,
Congress has the power to abrogate the states’ Eleventh
Amendment immunity to patent infringement claims.

Florida Prepaid
The Supreme Court rejected this argument.  Congress’

Fourteenth Amendment power to abrogate Eleventh Amend-
ment immunity, the Court held, is limited.  Although Con-
gress has the power to abrogate, Congress can only exercise
that power where a constitutional violation is sufficiently
widespread that abrogation is necessary.  As the Supreme
Court stated, “[t]here must be a congruence and proportion-
ality between the injury to be prevented or remedied and the
means adopted to that end.”16

The Supreme Court did not find such congruence and
proportionality between the threat of patent infringement by
the states and Patent Remedy Act.

[W]e must first identify the Fourteenth Amend-
ment “evil” or “wrong” that Congress intended
to remedy, guided by the principle that the pro-
priety of any § 5 legislation “must be judged
with reference to the historical experience . . it
reflects.”  The underlying conduct at issue here
is state infringement of patents and the use of
sovereign immunity to deny patent owners com-
pensation for the invasion of their patent rights.
. . .  It is this conduct then—unremedied patent
infringement by the States—that must give rise
to the Fourteenth Amendment violation that Con-
gress sought to redress in the Patent Remedy
Act.

In enacting the Patent Remedy Act, however,
Congress identified no pattern of patent infringe-
ment by the States, let alone a pattern of consti-
tutional violations.17

Instead, the Supreme Court noted, Congress heard tes-
timony focusing more on the unfairness of sovereign immu-
nity.  The Supreme Court noted that testimony of one Con-
gressional witness stating that, “the rights of a patent owner
should not be dependent upon the identity of the entity who
is infringing, whether it be a private individual, or corpora-
tion, or State.”18   Accordingly, “as a general philosophical
matter,” Congress should abrogate sovereign immunity.19

The Supreme Court also suggested that even wide-
spread patent infringement might not necessarily justify ab-
rogation, because unintentional infringement by a state would
not constitute a Constitutional violation.  To violate the Con-
stitution, a state would have to infringe a patent intentionally
or recklessly,20   and provide no remedy or only an inadequate
remedy.

[A] State’s infringement of a patent, though in-
terfering with a patent owner’s right to exclude
others, does not by itself violate the Constitu-
tion.  Instead only where the State provides no
remedy, or only inadequate remedies, to injured
patent owners for its infringement of their patent
could a deprivation of property without due pro-
cess result.21

The states could provide their own remedies based on
tort and other state law causes of action.  As the Supreme
Court observed, proponents of the Patent Remedy Act did
not contend that the states provided no remedies or only
inadequate remedies.  Instead, the proponents really argued
only that the states provided inconvenient or inconsistent
remedies.

The primary point made by [the witnesses who
testified before Congress] . . . was not that state
remedies were constitutionally inadequate, but
rather that they were less convenient than fed-
eral remedies, and might undermine the unifor-
mity of patent law.22

In light of this record, the Supreme Court concluded
that “the provisions of the Patent Remedy Act are so out of
proportion to a supposed remedial or preventive object that
they cannot be understood as responsive to or designed to
prevent, unconstitutional behavior.”23

Foreclosing another avenue of argument, the Supreme
Court in College Savings v. Florida Prepaid stated that the
states do not “constructively” waive their sovereign immu-
nity by accepting the benefits of the federal intellectual prop-
erty system.24   Accordingly, in Xechem International v. Uni-
versity of Texas, the Federal Circuit declined to find a waiver
of sovereign immunity based on a state applying for a patent,
accepting a grant of a patent, entering into a collaborative
research agreement, or contracting to license a patent.25   Thus,
perhaps the only means by which a state can constructively
waive sovereign immunity is by asserting its own patents in
a lawsuit.  Even then, the constructive waiver is limited to
counterclaims arising from the same transactions or occur-
rences giving rise to the state’s claims.26

A General Philosophical Problem
Although patent rights have not eroded, the “gen-

eral philosophical” arguments against sovereign immunity
still have some intellectual appeal.  Five years later, it still
appears at least incongruous, if not completely unjust, that
the states, entities that take great advantage of the patent
system, would receive any immunity at all from liability under
that system.  In 2001, the General Accounting Office pre-
pared a comprehensive study on sovereign immunity and
patent infringement by the states.27   The GAO found that the
states and their instrumentalities owned 11,826 unexpired
patents as of the end of 1999.28
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In addition, it is still entirely unclear that any state has
provided an effective procedure for addressing its own acts
of patent infringement.  Among other things, the GAO sur-
veyed state attorneys general and bar associations to deter-
mine whether the states offered a procedure (such as state
law cause of action) that could provide a remedy for infringe-
ment of patents.  Of the 36 attorneys general who responded,
13 believed that claims for patent infringement might be vi-
able.  These attorneys general stated that patent infringe-
ment claims might be brought before state courts or claims
boards under such varied theories as taking, reverse eminent
domain, tort, contract, unfair competition, or trespass to chat-
tel.29   Of the 21 bar associations that responded, 17 believed
that their states might provide remedies for patent infringe-
ment.30   The bar associations identified the same causes of
action as the attorneys general.  In addition, the bar associa-
tions identified trade secret misappropriation and criminal
law as bases for state liability.31   Manifestly, even if each
state did provide its own procedure for compensating patent
owners (which is far from clear), the multitude of procedures
would undermine the national uniformity of patent laws, a
primary purpose of Article I, section 8 of the Constitution.32

In light of these arguments, it is tempting to devise a
legislative solution to overrule Florida Prepaid.  Although
Florida Prepaid held that Congress failed to abrogate the
states’ Eleventh Amendment immunity through the Patent
Remedy Act, the Supreme Court’s standard articulated in
Florida Prepaid hardly creates an insurmountable barrier to
abrogation.  Indeed, one bill, the Intellectual Property Resto-
ration Act of 2003 (the “IP Restoration Act”),33  appears to
provide a means to abrogate the states’ Eleventh Amend-
ment immunity.  Whereas in the Patent Remedy Act, Con-
gress sought to strip the states of their immunity, the IP Res-
toration Act would require the states to expressly waive their
immunity voluntarily, as a condition for enforcing their pat-
ents in federal court.  The bill states:

No remedies under [the Patent Act] shall be
awarded in any civil action brought under this
title for infringement of a patent issued on or
after January 1, 2004, if a State or State instru-
mentality is or was at any time the legal or benefi-
cial owner of such patent, except upon proof
that—
(A) on or before the date the infringement com-
menced or January 1, 2006, whichever is later, the
State has waived its immunity, under the elev-
enth amendment of the United States Constitu-
tion and under any other doctrine of sovereign
immunity, from suit in Federal court brought
against the State or any of its instrumentalities,
for any infringement of intellectual property pro-
tected under Federal law. . . .34

An Unnecessary Solution
Although the IP Restoration Act appears to avoid the

pitfalls that doomed the Patent Remedy Act, and the objec-
tions to sovereign immunity retain their intellectual appeal,

there remains the question of whether there is any need to
overrule Florida Prepaid.

Proponents of the IP Restoration Act argue that Florida
Prepaid is unfair; if states want to enforce patents, they
should not be immune from patent infringement lawsuits.  As
one senator put it,

[i]f we truly believe in fairness, we cannot toler-
ate a situation in which some participants in the
intellectual property system get legal protection
but need not adhere to the law themselves. If we
truly believe in the free market, we cannot toler-
ate a situation where one class of market partici-
pants have to play by the rules and others do
not.35

As previously mentioned, however, the Federal Circuit
was able to identify only eight instances in which patent
infringement cases were brought against the states and their
instrumentalities from 1880 and 1990.  In its report, the GAO
found that states were named as defendants in eight federal
and four state patent infringement lawsuits from 1985 to
2000.36   Although the GAO’s analysis suggests a higher rate
of accusations of patent infringement against the states than
the Federal Circuit’s analysis, the total of 12 such suits is still
an exceedingly low 0.04 percent of the total 25,521 patent
cases filed in federal court in the same time period.37   Thus, it
does not appear that “one class of market participants have
to play by the rules” while the states “do not.”

This should be unsurprising because of the fact that
the states are not really “market participants” at all.  Corpora-
tions that prolifically create intellectual property are also fre-
quently accused of infringing the intellectual property rights
of others.  This is because corporations that devote exten-
sive resources to research and development also ordinarily
engage in extensive commercialization of technology—they
make, use, sell, offer for sale, or import devices that incorpo-
rate patented technology.  The states, however, are typically
one-dimensional participants in the intellectual property mar-
ket.  Through their universities, the states create intellectual
property.  They enforce and license the patent rights they
receive, but they rarely, if ever, manufacture or sell anything
other than vehicle license plates and lottery tickets.

Any concern that the states will be emboldened by
Florida Prepaid to take commercial advantage of their im-
munity is disproved by the five years of experience since the
Supreme Court’s decision and is contrary to logic.  There has
been no rush by states to infringe others’ patent rights.  This
is no doubt due in part because there is no political interest
on the part of the states to become commercial enterprises,
and in part because, even if the states were inclined to exploit
their immunity, they realize that their immunity is limited by
Ex parte Young. Although Ex parte Young does not permit
recovery of damages, it still allows a patent owner to obtain
an effective injunction, which is surely enough to discour-
age a state from making an investment to produce infringing
devices or even to import infringing prescription drugs.
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Under these circumstances, it is difficult to understand
the hostility to the Supreme Court’s decision in Florida Pre-
paid or the necessity for legislation overruling it.  At most,
Florida Prepaid created a “general philosophical” problem.
Such a problem does not require a legislative solution.

* Michael Friedland is a partner and Lauren Keller is an asso-
ciate at Knobbe, Martens, Olson & Bear, LLP in Irvine, Cali-
fornia.  Both of their practices focus on intellectual property
litigation.  The views expressed herein do not necessarily
reflect those of their firm or their firm’s clients.
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INTELLECTUAL PROPERTY AND “CHEAP EXCLUSION”
BY JOHN T. DELACOURT*

The transition in the Federal Trade Commission’s lead-
ership from Chairman Timothy Muris to Chairman Deborah
Platt Majoras has, naturally, raised questions within the Bar
regarding the agency’s enforcement priorities.  One intrigu-
ing answer to such questions was recently unveiled at the
FTC’s 90th Anniversary Symposium.   During that program,
the Director of the Bureau of Competition – the agency’s
antitrust enforcement arm – indicated that Commission staff
would be taking a harder look at commercial and regulatory
environments that may lend themselves to “cheap exclusion”
strategies.1   In other words, rather than applying an identical
level of scrutiny to all potential competitive threats, the
agency would devote more of its investigatory resources to
those situations in which anticompetitive conduct is most
likely to occur.  Such “cheap exclusion” scenarios tend to
arise in environments in which firms can effectively exclude
rivals at low cost often, though not always, through manipu-
lation of governmental processes.2   This development is likely
to be of particular interest to intellectual property practitio-
ners as, to date, many of the Commission’s most high profile
“cheap exclusion” cases have focused on anticompetitive
efforts to extend the scope or duration of intellectual prop-
erty rights.

I.  “Cheap Exclusion” Defined
One way to define a term is by first identifying what it

is not.  “Cheap exclusion” is, logically, the opposite of “ex-
pensive exclusion” – an approach which is perhaps best ex-
emplified by the strategy of predatory pricing.  Under tradi-
tional predatory pricing theory, a firm sells at a price below
some measure of cost in order to drive its competitors out of
business.  Once its competitors have been driven from the
marketplace, the predatory pricer recoups its losses by sell-
ing at a monopoly price which, presumably, it can maintain
into the foreseeable future.3

Predatory pricing constitutes an “expensive collusion”
strategy for a number of reasons.  First, during the initial
phase, the predatory pricer must forego profits and actually
lose money on every sale.  Second, the firm may have to price
below cost for a substantial period of time before forcing its
rivals from the market.  Third, and most importantly, a preda-
tory pricer’s ability to recoup its losses is highly speculative.
Despite the substantial expense of pricing its products be-
low cost, it may not succeed in driving its rivals from the
market.  Furthermore, even if it does, new entrants may pre-
vent the firm from maintaining a monopoly price long enough
to recover its investment.

Rather than devoting a substantial portion of its scarce
enforcement resources to such unlikely, and economically
irrational, scenarios,4  the Bureau of Competition has indi-
cated that it will place greater emphasis on “cheap exclusion”
scenarios.  A “cheap exclusion” strategy is both more fea-
sible and more rational than a long term, high risk approach
like predatory pricing.  As a result, it is also likely to be a great
deal more common.

In practical terms, the Bureau’s focus on “cheap exclu-
sion” scenarios will entail devoting greater scrutiny to situa-
tions in which the alleged anticompetitive restraint, or prac-
tice, through which the exclusionary scheme is carried out
satisfies three criteria:

1. The restraint is cheap.  The restraint must be inexpensive
for the defendant to maintain, in the sense that the cost of
imposing or triggering the restraint is asymmetrical (i.e., it is
less expensive for the defendant to enact the restraint than it
is for competing firms to challenge or remove it).

2. The restraint is effective.  The restraint must successfully
serve its anticompetitive end, in that it confers, or is likely to
confer, durable market power on the defendant.5

3. The restraint is inefficient.  The restraint must clearly re-
sult in consumer harm, in the sense that it does not advance
any particular regulatory objective.  In contrast, govern-
mental restraints that impair competition, but in doing so
advance a bona fide regulatory objective, are not a proper
focus of antitrust enforcement, and are frequently shielded
by specific antitrust exemptions.6

II.  Common Cheap Exclusion Scenarios
Recent FTC experience suggests that “cheap exclu-

sion” strategies may be most common where firms discover a
weakness, or flaw, in an industry-wide regulatory scheme.
Whether the result of initial poor drafting, a clever legal or
business strategy, or unforeseen changes in the competitive
landscape, such regulatory loopholes may confer substan-
tial commercial advantage on firms willing to exploit them.
Manipulation, or “gaming,” of a regulatory scheme may en-
able a firm to achieve results it could not achieve through
competition on the merits, and at substantially lower cost.

The strategic use of public, or governmental, restraints
is superior to a purely private anticompetitive scheme in at
least two respects, both of which are likely to make public
restraints a more attractive alternative to firms intent on pur-
suing a “cheap exclusion” strategy.  First, the cost of enforc-
ing the restraint is borne by the government, rather than the
triggering firm.  This ensures that the exclusionary strategy
satisfies the first criteria: it is cheap.  Second, governmental
enforcement of the restraint is likely to be far more effective
than private enforcement.  For starters, a governmental re-
straint can be open and notorious.7   In contrast to private
restraints, which must be maintained in secret to avoid anti-
trust prosecution, governmental restraints are often shielded
by some applicable antitrust exemption, such as the Noerr-
Pennington doctrine.8   Furthermore, the government is likely
to have far greater enforcement resources.  As a result, the
government will have a greater ability to police and, where
necessary, discipline the type of cheating that frequently
undermines private restraints of trade, and ultimately pre-
vents them from delivering durable market power.9
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The temptation to “game” a specific governmental pro-
cess may be particularly strong where the process involves
the application or enforcement of intellectual property rights.
Although the U.S. antitrust enforcement agencies have ac-
knowledged that intellectual property rights are comparable
to other property rights,10  and that mere possession of IP
rights does not create a presumption of market power,11  it is
also clear that, in many instances, the possession of IP rights
confers a competitively significant right to exclude.  A patent,
for example, confers the right to prohibit rival firms from mak-
ing, using, or selling the claimed invention in the United States
for a period of twenty years.12   Thus, even while acknowl-
edging that most business conduct with respect to patents is
procompetitive, the federal courts have recognized that cer-
tain practices – such as extending royalty payments beyond
a patent’s expiration date13  and tying the purchase of pat-
ented product to the purchase of an unpatented product14  –
raise heightened antitrust concerns.  While thankfully shorter
than in days past, this list of “red flag” practices continues to
serve as a reminder that intellectual property is competitively
sensitive, and may have a greater impact on the marketplace
than other types of property.

In addition to the fact that “gaming” a governmental
process affecting IP rights may confer a particularly valuable
competitive advantage, the likelihood that a firm will pursue a
“cheap exclusion” strategy in this context is heightened by
the sheer number of opportunities.  For better or worse, the
process of obtaining, exploiting, and protecting IP rights is
suffused with government involvement at almost every level.
The process of obtaining a patent, for example, involves ex-
tensive interaction with the U.S. Patent and Trademark Of-
fice.  Not surprisingly, allegations that patent applicants have
attempted to subvert this process for anticompetitive ends –
whether through inequitable conduct15  or outright fraud16  –
have been a substantial source of litigation.  Those familiar
with patent prosecution proceedings, however, will recog-
nize that they are sufficiently time-consuming and costly that
efforts to manipulate this particularly process can hardly be
characterized as “cheap” exclusion.  Interestingly, the same
cannot be said for a growing number of peripheral govern-
mental processes bearing on the application and enforce-
ment of IP rights.  As recent FTC experience has shown,
these proceedings – which include both IP-centered regula-
tory approvals and government-sponsored standard setting
proceedings – may be among the most fertile terrain for “cheap
exclusion” strategies identified to date.

III.  Recent FTC Cases Involving IP and Cheap Exclusion
Two IP-related Commission enforcement matters are

particularly illustrative of this point.  The first is the
Commission’s case against Bristol Myers Squibb, which in-
volved allegations that the company had “gamed” the Food
and Drug Administration’s approval process for the market-
ing and sale of generic drugs.  Pursuant to the Hatch-Waxman
Act,17  and related FDA regulations,18  a pioneer drug com-
pany that files a New Drug Application (“NDA”) is obligated
to list any patent that claims the drug in an administrative
publication known as the Orange Book.  Listing a patent in
the Orange Book entitles the pioneer company to certain
procedural rights, the most competitively-sensitive of which

is the right to trigger an automatic 30-month stay of  FDA
approval of a potential generic competitor’s Abbreviated New
Drug Application (“ANDA”) by filing a lawsuit alleging that
the generic product that is the subject of the ANDA infringes
a listed patent.19   Without FDA approval of its ANDA, the
would-be generic competitor cannot enter the market, thereby
shielding the pioneer company from potentially significant
price competition.

The Commission’s complaint against Bristol Myers
asserted, among other allegations, that the company had
“gamed” the FDA’s process by listing patents in the Orange
Book that did not satisfy the statutory listing criteria.20   This
strategy was facilitated by the FDA’s express policy of re-
ceiving and processing Orange Book filings on a ministerial
basis, accepting the claims made therein at face value, rather
than conducting an independent determination of whether
the proferred patents did, in fact, claim the drug product de-
scribed in the NDA.21   As a result, by making a relatively
small investment in fraudulent Orange Book filings, as well
as the related infringement litigation necessary to trigger the
automatic stay of its competitor’s ANDA, Bristol Myers was
able to effectively block generic competition for a period of
two and a half years.  In order to resolve these allegations,
the Commission and Bristol Myers entered into a consent
order which, among other restrictions, bars the company from
seeking to obtain a 30-month stay when its conduct during
the Orange Book listing processes has involved certain ob-
jectionable practices.22

The second, and more recent, matter demonstrating
the intersection of intellectual property and “cheap exclu-
sion” is the Commission’s ongoing case against Unocal.
Unlike the Bristol Myers case, which involved IP-centered
regulatory approvals, the Unocal case involves allegations
that the company engaged in “gaming” of a government-
sponsored standard setting proceeding.  The object of the
proceeding in question, before the California Air Resources
Board (“CARB”), was to develop and adopt a common for-
mula for the production of cleaner-burning, low-emissions
“summer- time” gasoline.23   According to the Commission’s
complaint, all participants in the CARB proceeding under-
stood that the resulting regulations would require gasoline
producers to make substantial capital investments to
reconfigure their refineries.24   In other words, once a particu-
lar formula was adopted, and the resulting capital invest-
ments were made, the CARB fuel standard would likely be
locked-in for a substantial period of time.

The Commission’s complaint alleges that Unocal
“gamed” the CARB proceeding by making intentional mis-
representations regarding the nature of it patent rights.  Spe-
cifically, the complaint alleges that Unocal represented that
key results of its emissions research were non-proprietary or
in the public domain, and that incorporation of these results
into the CARB standard would be “cost effective” and “flex-
ible,” while failing to mention that these results were covered
by pending patent claims.25   However, once the CARB stan-
dard had been adopted, and industry-wide lock-in had taken
place, Unocal engaged in an aggressive campaign of patent
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enforcement, and sought to exact supra-competitive royal-
ties.26   As a result of this relatively low cost “patent ambush”
strategy, the complaint estimates that the company was able
to reap more than $500 million annually, almost ninety per-
cent of which would be passed on to consumers at the gas
pump.27   The Unocal trial was completed on January 28,
2005, and a decision from the Administrative Law Judge re-
mains pending.

IV.  Strategies for Combating “Cheap Exclusion”
In addition to bringing cases to address the “cheap

exclusion” strategies of specific firms in the intellectual prop-
erty context, the Commission has undertaken longer term,
more systematic efforts to address the root causes of the
problem.  The Commission’s recent experience suggests that
certain factors may make a particular commercial or regula-
tory environment more susceptible to “cheap exclusion” strat-
egies.  Having preliminarily identified at least a few of these
factors, the Commission is currently taking three principal
steps to minimize their impact.

First, the Commission has sought, through the work of
two task forces, to clarify the scope of antitrust exemptions.
The State Action Task Force, for example, is examining
whether overly broad interpretations of the state action ex-
emption, which weaken such key limitations on the doctrine
as whether the proponent of the exemption must demon-
strate conformity with a “clearly articulated” state policy and
“active supervision” by the state, may unwittingly shield
anticompetitive efforts to manipulate state regulatory pro-
cesses.  In late 2003, the task force issued a detailed report,28

including specific recommendations for clarifications of the
doctrine, which it has sought to implement through a series
of recent cases against the South Carolina State Board of
Dentistry,29  the Virginia Board of Funeral Directors and Em-
balmers,30  and the Kentucky Household Goods Carriers As-
sociation.31   Likewise, the Noerr-Pennington Task Force has
sought to address concerns that the exemption for “petition-
ing” conduct has been expanded in ways that would shield
anticompetitive schemes based on de minimis governmental
involvement, and even efforts to subvert governmental pro-
cesses through misrepresentations and omissions.  Although
the report of the Noerr Task Force is still a work in progress,
the task force has developed a set of preliminary recommen-
dations,32  which it has sought to implement through litiga-
tion.  It is notable, for example, that neither the Commission’s
case against Bristol Myers or Unocal could have proceeded
without first overcoming a Noerr defense.33

Second, the Commission has advocated reform of spe-
cific problematic governmental processes.  This approach
has necessarily been more incremental, as the sheer number
of governmental processes – at the federal, state, and local
level – as well as the number of ways in which they can
potentially be manipulated, is daunting.  The FTC’s ability to
effect substantial change through this approach is also, ap-
propriately, limited by jurisdictional constraints.  The Com-
mission has not sought to establish itself as the ultimate
reviewer of every regulatory scheme, but rather has endeav-
ored to offer limited recommendations, based on its competi-

tion policy expertise, as to how particular regulations might
be amended to discourage and frustrate “cheap exclusion”
strategies.34   Notable successes in this area in include the
Commission’s study on Generic Drug Entry Prior to Patent
Expiration,35  which advocated specific reforms of the FDA’s
process for the approval of generic drugs.  The FTC’s report
led to important, procompetitive amendments to both the
Hatch-Waxman Act and the FDA’s implementing regulations.
The Commission has also made a more broad based effort to
address so-called “legacy” laws, enacted in a pre-Internet
environment, that may be impeding the development of e-
commerce competition.36   For example, the Commission’s
opposition to state licensing regimes that inhibit Internet
sales of contact lenses37  was instrumental in spurring pas-
sage of the Fairness to Contact Lens Consumers Act,38  which
enhances consumers’ ability to fill contact lens prescriptions
from sources other than their prescribing optometrist.  The
Commission also issued a report on Internet wine sales, which
concluded that restrictions on interstate direct shipping in-
crease price and reduce consumer choice, while doing little
to promote temperance or reduce underage drinking.39   This
issue was recently taken up by the Supreme Court.40

Finally, and of greatest interest to the intellectual prop-
erty practitioner, the Commission has advocated reforms of
the patent system to improve patent quality.  As noted earlier,
while the U.S. antitrust agencies have long since abandoned
the hostility toward intellectual property that characterized
prior eras, patents and other IP may still have substantial
competitive significance in certain markets.  Consequently,
there has been growing concern in some sectors that the
increasing number of patents issued by the PTO,41  as well as
the expense and complexity involved in determining their
scope, may be facilitating “cheap exclusion” strategies.  In
order to address these concerns, the FTC, in conjunction
with the Antitrust Division of the Department of Justice, con-
ducted an extensive series of hearings on the interface be-
tween antitrust and intellectual property policy.  The result-
ing FTC report made a number of important recommenda-
tions, including advocating the creation of a new PTO proce-
dure that would enable firms to contest patent validity in a
less expensive and time-consuming manner than a federal
court challenge.42   The report also recommended enhancing
courts’ ability to weed out questionable patents by lowering
the burden of proof on issues of patent validity from “clear
and convincing” to “preponderance of the evidence.”43

While the impact of these recommendations remains to be
seen, the issue of patent quality continues to generate sig-
nificant interest, and has recently been taken up by other
leading public policy groups.44

V.  Conclusion
In many ways, the FTC’s focus on “cheap exclu-

sion” is not a new development.  The antitrust agencies have
always sought to identify and prevent anticompetitive prac-
tices, and cheap and effective anticompetitive practices have
always been among the most popular.  What is new, however,
is the FTC’s focus on the role of government as a sometimes
unwitting, and sometimes unwilling, accomplice in “cheap
exclusion” strategies.  As early as 1978, Robert Bork observed
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“an enormous proliferation of regulatory and licensing au-
thorities at every level of government,” and warned that the
“profusion of such governmental authorities offers almost
limitless possibilities for abuse.”45   These sentiments seemed
to be echoed by then FTC Chairman Timothy Muris in 2003,
when he observed that “[i]f you create a system in which
private price fixing results in a jail sentence, but accomplish-
ing the same objective through government regulation is al-
ways legal, you have not completely addressed the competi-
tive problem.  You have simply dictated the form that it will
take.”46   The FTC’s antitrust enforcement efforts have in-
creasingly begun to take this reality into account, and thereby
advance a more comprehensive and effective – if admittedly
still far from flawless – competition policy.  The Commission’s
focus on “cheap exclusion” strategies should thus be re-
garded not so much as an anti-government approach, as an
approach that prizes, and endeavors to foster, better and
more consumer-friendly government.

*  John T. Delacourt is Chief Antitrust Counsel in the FTC’s
Office of Policy Planning.  This article is based on remarks
delivered at the Federalist Society’s 2004 National Lawyers
Convention.  The views expressed herein are those of the
author and do not necessarily reflect the views of the Federal
Trade Commission or any individual Commissioner.
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INTERNATIONAL AND NATIONAL SECURITY LAW
IMMIGRATION AND IDENTITY FRAUD
BY DAVID MORGAN FROST*

The Stranger within my gates,
  He may be evil or good,
But I cannot tell what powers control—
  What reasons sway his mood;
Nor when the Gods of his far-off land
   Shall repossess his blood.

—Rudyard Kipling

Introduction
Identity fraud presents a host of problems to various

parts of society.  The commercial ramifications of this prob-
lem are well-known—indeed, financial institutions continue
to spend (and lose) billions of dollars in connection with
identity fraud.  The impact of this problem on national secu-
rity issues is also matter of growing public concern.

Indeed, under the heading of “national security con-
cerns,” identity fraud rears its head as a current or potential
problem in terms of physical security (e.g., access to build-
ings, airplanes, etc.); cyber-security (e.g., access to data-
bases and systems); or simply routine law enforcement (e.g.,
catching identity thieves).  One of the largest and most sig-
nificant areas where identity fraud can impact national secu-
rity is immigration.

Ironically,  the government’s ability to combat identity
fraud may be simultaneously augmented and restricted with
regard to immigration.  The absence of commercial data (or,
indeed, any data) on most foreign visitors makes identity
verification or authentication a great deal more difficult.  How-
ever, the reduced expectation of privacy at national borders—
together with the more limited rights enjoyed by non-citi-
zens—tends to improve the government’s position.

I.  The Problem
Islamic extremists (the primary threat to this country’s

security), as a group, would be but short work for American
military might.  The very fact of terrorism is a function of this
comparative weakness on the part of our enemies, who “must
therefore resort to asymmetric means” in order to attack us,
which is to say that they must resort to non-conventional
strategy.1  To put things more colloquially, they have to “fight
dirty.”  The strategy of choice is terrorism; as Mark Krikorian
puts it in an admirable article in “The National Interest,” the
“Holy Grail of such a strategy is mass casualty attacks on
America.”

Before the enemy can launch his “mass casualty at-
tacks on America,” he must first be in America.  To get to
America, the enemy must exploit or violate our immigration
policies.2  For the terrorist-immigrant, identity fraud may be a
key part of his strategy to enter and remain in the United
States.  Immigration is thus a front-line battlefield in the war
on terrorism while identity fraud and the efforts to prevent it
are among the key weapons of the contending sides.

It is difficult to find a more compelling illustration of
the potential dangers posed by immigration-related identity
fraud than is found in the testimony of United States Attor-
ney Paul McNulty, of the Eastern District of Virginia, before
the House Judiciary Committee Subcommittee on Immigra-
tion, Border Security and Claims and the Subcommittee on
Crime, Terrorism and Homeland Security.

Mr. McNulty described a seemingly mundane crime
which took place at the end of the summer of 2001:

Victor Lopez-Flores and Herbert Villalobos were
sitting out front of the Dollar Store in Arlington,
Virginia, across the street from … the Depart-
ment of Motor Vehicles…. The reason why they
hung out there was because of the location of
the DMV across the street. You see, Victor and
Herbert were in the business of helping people
acquire false, fraudulent, driver’s licenses or ID
cards from the Department of Motor Vehicles.

Well, one day …, as they were sitting in front of
the Dollar Store, a van pulled up. … three men
got out of the van, three Middle Eastern men,
and they approached Victor.3

A quick transaction ensued; a few forms were filled out
at a nearby attorney’s office and notarized by a less-than-
scrupulous notary public.  The men then returned with their
fraudulent forms and acquired genuine identification cards
from the Commonwealth of Virginia.  McNulty continues:

A few weeks later, those three men were on Flight
77, and they were the alleged hijackers of that
plane that flew into the Pentagon and killed 189
people, the worst violent crime in the history of
Virginia, and part of the tragedy and attack of
September 11.4

In conclusion, McNulty testifies that the three indi-
viduals in question were among seven of the 19 September
11 hijackers who had obtained false Virginia identification
cards.  McNulty suggested that the need for the cards “ was
that, in order to get the tickets at the counter, they needed to
show proof of identity. And what better proof at Dulles Inter-
national Airport than a Virginia identification card or a Vir-
ginia driver’s license.”  5

As alarming as McNulty’s illustration may be, it does
not overstate the case.  In fact, immigration violations (apart
from the violation implicit in simply entering the United States
with the intention of supporting or engaging in terrorism)
have played a substantial role al Qaeda’s activities in this
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country.  Citing an analysis by the Center for Immigration
Studies, Krikorian states that of the 48 known al Qaeda op-
eratives involved in terrorist activities in the United States
between 1993 and 2001 (including the 19 September 11 hi-
jackers), one fourth were illegal aliens, and nearly half had, at
some point, violated immigration law.6

It would be over-optimistic to state that the ability to
confirm an individual immigrant’s identity would be a pana-
cea for the terrorist problem.  Nevertheless, it would be fool-
ish to suggest that such knowledge would not make the
government’s job of stopping terrorists before they are able
to strike a good deal easier.

The knowledge itself may be difficult to obtain.  Ac-
cording to CNN, there are some 7 million illegal immigrants in
the United States (some 70% of these from Mexico).7  Of the
illegal population, nearly 115,000 are from Middle Eastern
countries.8  The numbers are large enough to be unmanage-
able without the use of technology.

II.  The Challenges
In a thoughtful paper on terrorism and identity fraud,

Norman Willox and Thomas Regan propose enhanced iden-
tity authentication as a means of fighting terrorism.  In a
telling passage, the authors point out that

...the most difficult identification environment is
where the individual who is seeking identity veri-
fication is unknown to the verifier, and has not
been previously verified.  This initial phase of
identity verification can only occur through a
knowledge-based, authentication solution. … To
utilize a biometric or token based system, with-
out first authenticating an individual, simply pro-
vides an opportunity for an impostor to link a
false name, or other false identifiers with the
imposter’s biometrics or token.9

In other words, without a fairly substantial knowledge
base (e.g., such as would be available to credit card issuers
from commercial data providers), authentication of an
individual’s identity is a fairly speculative prospect at best.

Not surprisingly, the availability of the kind of data
used for the knowledge-based authentication described by
Willox and Regan is less readily available outside the United
States.  Accordingly, while the ability to authenticate the
identities of foreign visitors seems crucial, it is not so easily
done as said.  The numbers referenced above—115,000 ille-
gal immigrants from the Middle East—lend an air of urgency
to the matter.

III.  The Advantages
Identity authentication has become routine in America,

most notably in the financial community.  The ease with which
it is accomplished is, as indicated above, a function of the
large available knowledge base against which data provided
by an individual seeking authentication can be confirmed.10

In the case of people who have not yet been to the United

States, this advantage is, quite simply, absent; most coun-
tries do not have the wealth of commercial data that exists
here.  Moreover, in many countries (and, notably, through-
out the EU), privacy considerations make it extremely diffi-
cult for such data sets to be aggregated.11

There are, however, certain advantages in the field of
immigration which may remedy, or at least counterbalance,
the difficulties posed by the absence of sufficient data for
authentication purposes.  In brief, the advantages lie in the
far broader authority that the government enjoys in the immi-
gration context than with regard to domestic policies.

Americans are generally suspicious of technologies
used by the government that process personal information;
we tend to see such technologies as violating, or at least
likely to violate, our privacy. Accordingly, efforts to imple-
ment those technologies domestically are often greeted with
suspicion, if not outright hostility.12  However, as sensitive
as Americans may be about their privacy rights, there is a
general acceptance of the fact that aliens do not partake in
these rights to the same extent as citizens or permanent resi-
dents.

Indeed, no less an authority than the Supreme Court
has held that:

Admission of aliens to the United States is a
privilege granted by the sovereign United States
Government.  Such privilege is granted to an alien
only upon such terms as the United States shall
prescribe. It must be exercised in accordance with
the procedure which the United States provides.13

Not surprisingly, Congress has determined that an alien
who fraudulently procures or attempts to procure admission
into the United States or any other immigration-related ben-
efit is inadmissible to the country.14

The government’s discretion with regard to aliens is
not limited to the question of entry.  Aliens, including those
lawfully admitted for entry, may be compelled to leave for a
host of different reasons, including, but not limited to, do-
mestic violence, drugs, voting, failure to comply with regis-
tration requirements, and even “any activity a purpose of
which is the opposition to …the Government of the United
States by … unlawful means.”15   Needless to say, an alien
who engages in document fraud in connection with his immi-
gration status is subject to deportation.16

The government’s authority with regard to immigra-
tion and immigrants extends even so far as to compel the
production by aliens seeking to enter the country of signifi-
cant personal information, including a biometric.  The gov-
ernment has taken this step with regard to certain aliens in
the so-called “United States Visitor and Immigrant Status
Indicator Technology Program,” or “US-VISIT.”17   This pro-
gram represents a tremendous first step in addressing the
problem of identity fraud and immigration.
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IV.  A  Solution
Solutions to the problem presented by identity fraud in

the immigration context must, at least to some extent, include
a workable system of identity authentication.  The inability
to say with any degree of certainty just who a particular
individual really is translates into a blanket permission for
illegal aliens to disappear into the country in numbers that
have already become unmanageable.  To illustrate the point,
it need only be noted that, of the 115,000 illegal aliens from
Middle Eastern countries, a mere 6,000 were (as of January
2002) the focus of post-9/11 Justice Department efforts to
enforce deportation orders.18

Obtaining biometrics from aliens (as is done with US-
VISIT), certainly provides additional information that can be
used in the identity authentication process.  However, US-
VISIT, as currently structured, has its limitations.  The infor-
mation collected by US-VISIT is, in fact, not collected at all
from a substantial percentage of immigrants.19

Furthermore, as Willox and Regan point out, a biomet-
ric alone may be inadequate for identity authentication pur-
poses.  The perpetrator of an identity fraud might simply link
any plausible story to his biometric, thus making the collec-
tor of the biometric an unwilling accomplice in the creation of
a new false identity.

Finally, such information as is collected by US-VISIT
(currently a photo and two fingerprints) may not be used as
effectively as possible.  A review of the US-VISIT Privacy
Policy reveals that:

The personal information collected and main-
tained by US-VISIT is accessed by employees of
DHS—Customs and Border Protection (CBP),
Immigration and Customs Enforcement (ICE), and
United States Citizenship and Immigration Ser-
vices (USCIS)—and Department of State who
need the information to carry out mission-related
responsibilities.  In accordance with DHS’s policy
. . . DHS also shares this information with federal,
state, local, tribal, and foreign government law
enforcement agencies.20

In short, the system focuses on national security and
law enforcement, even to the extent of denying access to
state and local officials (and others) not directly charged
with law enforcement responsibilities.  This, unfortunately, is
a glaring defect, and limits the ability of the system to defeat
immigration-related identity fraud.

If the immigrant’s interactions with this country were
limited to the immigration and law enforcement contexts, then
the information sharing restrictions on US-VISIT would be
acceptable.  However, immigrants and visitors (legal and oth-
erwise) obtain driver’s licenses, pay taxes, purchase prop-
erty, obtain credit and, on occasion, seek access to secure
areas.  In short, they constantly find themselves in a position
where identity authentication is vital—and, due to the lack of
available data—hardly possible.

Ultimately, if the goal is identity authentication, then,
as shown by Willox and Regan, a knowledge base must be
available.  Moreover, it goes without saying that the knowl-
edge base must be available to the people responsible for
authentication—and this is where US-VISIT falls short.

If the data collected by US-VISIT were made available
on a broader level to authorities and institutions who have a
need for identity authentication, then identity fraud in immi-
gration could be greatly reduced.  The first question with
regard to this solution is the one raised by Willox and Regan
—the  biometric by itself is not an adequate solution to prob-
lems with identity authentication.  The obvious response, of
course, is that biometrics collected by US-VISIT must be
accompanied by other information as well (i.e., biographical
data from the individual’s passport, visa or other travel docu-
ments required for entry).  This will make it much more diffi-
cult for the alien to escape his identity or create a new one.
Further, US-VISIT should be expanded to cover a larger seg-
ment of the aliens arriving in this country.

Next, the Federal Government must recognize that the
drivers license is the de facto “national identity card,” and
pass legislation regulating the circumstances under which it
can be issued and to whom.

21
  State motor vehicle authorities

(not just law enforcement officers) should be provided ac-
cess to the biometric and biographic data collected by immi-
gration authorities, and should be required by law to authen-
ticate an applicant’s identity before issuing a driver’s license;
the license should contain a biometric such as a fingerprint,
and licenses issued to non-citizens should contain a clear
indication of the license-holder’s immigration status.

Further, credit reporting companies, financial institu-
tions and commercial data providers should be given access
to the data collected in the immigration context—in other
words, that data should become part of the overall body of
knowledge used for identity authentication in the commer-
cial context.22   It might well be expected that the companies
would be willing to pay for the information, thus defraying
the costs of the additional collection.

Conclusion
While civil liberties and immigration advocacy groups

may be troubled by the idea of increased federal regulation of
drivers licenses and more intrusive immigration policies
(which might well be reciprocated by other countries), the
fact is that such policies are not a departure from, or alter-
ation of, the fundamental liberties enjoyed by American citi-
zens.  A driver’s license with a biometric is hardly an intrusion
and, indeed, will help to prevent not only terrorism, but simple
identity theft (enough of an inconvenience in its own right).

The easy availability of personal data on immigrants to
commercial data providers will, without a doubt, be rather
shocking to the sensibilities of European Union privacy au-
thorities—a fact to which the United States should reply
with a resounding “so what!”  As shown above, immigrants
and visitors to the country have no legal right that could be
said to be violated by making it more difficult for them to
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engage in identity fraud. Ultimately, the additional data avail-
able on immigrants will have little or no appreciable effect on
legitimate immigrants, and will enhance the security of the
United States.

*David Frost works in the Office of the General Counsel at
the U.S. Department of Homeland Security.  The opinions
expressed in this article are solely those of the author.
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DOES THE RIGHT TO ARMS IMPEDE OR PROMOTE ECONOMIC DEVELOPMENT?
BY DAVID B. KOPEL, PAUL GALLANT & JOANNE D. EISEN*

Editor’s note: In July of 2001, the United Nations concluded

a Conference on the Illicit Trade in Small Arms and Light

Weapons (SALW) in All Its Aspects, designed to address

security and humanitarian threats posed by unlawful trade

in these weapons.  The resultant Program of Action called

for a follow-up review conference to be held no later than

2006, and suggested eventually moving toward a treaty to

regulate the international trade of SALW.  The United States

supported the goals of the Program of Action because, as

negotiated, they did not undermine American sovereignty

or rights enshrined in the Second Amendment. During the

conference, however, delegates from several nations had

sought to expand the scope of the Conference to include

restricting the private ownership of weapons, which has

raised concern that U.S. domestic rights could be threat-

ened in the future.  For more information, see The United
Nations Conference on the Illicit Trade in Small Arms and
Light Weapons: An Encroachment on the Second Amend-
ment to the U.S. Constitution? by Daniel B. Pickard, avail-

able at http://www.fed-soc.org/Intllaw& %20AmerSov/

smallarms.pdf.

Increased regulation of SALW has received strong endorse-

ment among many in the international community.  In the

following article, the authors assess this movement and ad-

dress some of the substantive arguments presented by its

supporters.

Introduction

In the 1960s, the United Nations resolved to “take on
the development challenge.”1  The objectives were eradicat-
ing poverty, educating the ignorant, and giving each human
being a broader range of life choices.2

Although some regions, such as parts of East Asia,
have made spectacular progress, others, especially Africa,
have not. Advocates of prohibiting the civilian possession
of firearms have recently begun attempting to link failed de-
velopment with the proliferation of Small Arms and Light
Weapons (SALW).3  With the support of UN Secretary-Gen-
eral Kofi Annan, the prohibition community has been con-
ducting an intensive public relations campaign that constantly
reinforces the alleged relationship.4

“Small arms” is a term of art used by the international
disarmament community. As used by some gun prohibition-
ists, the term includes all firearms except heavy machine guns.
More narrowly, “small arms” refers only to military firearms.
“Light weapons” encompasses more powerful portable weap-
ons, such as heavy machine guns, grenade launchers, some
mortars, and portable anti-tank guns.5

Although prohibitionist claims are frequently stated in
unequivocal terms, careful researchers acknowledge that the
connection between arms and development is unclear. Even
gun prohibitionists such as the authors of Small Arms Sur-

vey 2003: Development Denied hedged: “Research on this

linkage is in its infancy...At the macro level, simple relation-
ships between small arms and underdevelopment are ex-
tremely difficult to demonstrate.”6

At the simplest level, there is an obvious connection
between SALW and underdevelopment: SALW are among
the weapons used in war. Although wartime can be a period
of economic development in countries which are producing
goods for the war (as in the United States during World War
II), it is rare for countries where combat is taking place to
advance economically during the fighting.7  Likewise, the
costs of prosecuting war are high, and war resources would
better serve to promote human development. In addition, the
costs of rebuilding damaged infrastructure are often high, as
are the accompanying economic and human losses.

Of course warfare which removes a tyrannical govern-
ment can help economic development in the long run. For
example, Western Europe developed very rapidly in the two
decades after liberation from the Nazis, who  plundered the
region for their own benefit.

However, the obvious fact that warfare impedes eco-
nomic development during wartime does not mean that small
arms per se impede economic development. Small arms are
only some of the many tools used in warfare; other tools
include aircraft carriers, missiles, heavy artillery, airplanes,
poison gas, and atomic bombs. During the Cold War, the
United States procured vast quantities of many types of weap-
ons (including SALW) while enjoying tremendous economic
growth. The Soviet Union also procured enormous weapons
stockpiles, while development stagnated, especially after the
1950s. Accordingly, the most important variable might not
necessarily be the mere presence or procurement of weap-
ons.

Warfare often involves the procurement of large quan-
tities of goods and infrastructure to feed and supply the
fighters: food, utensils, pants, coats, hats, hospitals, medi-
cine, and so on. These war goods also have many peacetime
uses, and it would obviously be foolish to claim that the
proliferation of such goods is, in itself, a cause of underde-
velopment.

The same may be said for firearms. After all, in the
nineteenth century, both England and the United States en-
joyed phenomenal economic growth, during a period in which
both countries had very few restrictions on firearms, and
civilian gun ownership was widespread.8

Blaming SALW for development failure serves several
political purposes. The rhetoric attempts to enlist the devel-
opment community in the arms prohibition movement, and
even to divert development funds into arms confiscation
projects. For example, the authors of Small Arms Survey 2003

argue that “if development organizations such as the [World]
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Bank are to have maximum impact in the alleviation of pov-
erty, they must give more weight to practical disarmament.”9

The countries which have been the greatest recipients
of development aid, such as most of sub-Saharan Africa, are
worse off today than they were half a century ago. One of the
very few examples of a heavy aid recipient which is making
economic progress is India, and India’s current growth seems
more related to outsourcing and international communica-
tions than to development aid.

Indeed, development aid has been persuasively cri-
tiqued for retarding economic development: the aid tends to
flow to the kleptocracies which govern most of the Third
World, and the kleptocracies use the aid to buy political sup-
port, particularly among the urban elite. Relatively little aid
reaches the intended beneficiaries; the aid that does reach
the needy is controlled by the kleptocracy, and thus pro-
motes dependence on the corrupt government. Not every
international aid program has been a disaster, and some have
been helpful. But, on the whole, development aid has failed.10

Another political constituency with a great interest in
blaming SALW for underdevelopment is Third World gov-
ernments. Because most Third World countries are governed
by force rather than by consent, Third World governments
have an interest in disarming their subjects.

In this article, we shall demonstrate that underdevel-
opment is largely the result of poor governance—including
governance which promotes the spread of infectious dis-
ease. SALW may exist in underdeveloped countries, but they
are generally not a causal factor in underdevelopment.

Part I of this article provides background on the his-
tory of development in the Third World. Part II examines two
major impediments to economic development: the infectious
diseases of malaria and AIDS. The former is a disaster manu-
factured by First World political correctness; DDT prohibi-
tion is scientifically indefensible, and is responsible for mil-
lions of deaths every year.11  The latter is a product of poor
leadership that continues to ignore scientific research, and
has created a medical problem of horrific proportions. Ma-
laria and AIDS kill an estimated 4 million people, worldwide
annually, between approximately 7 to 11 times the number
killed by SALW.12

Part III turns to the heart of the development problem:
bad governance.13  We examine two case studies: Zambia
and Kenya. Blaming small arms exacerbates the problem of
poor governance, because the focus on small arms helps bad
governments distract attention from government policies
(such as gross corruption and ethnic persecution) which do
cause underdevelopment. By providing the means to remove
harmful governments, SALW may be part of the solution to
underdevelopment.

I. Background

If small arms impede development, then the data should
show that development proceeds faster before the prolifera-

tion of small arms than afterwards. However, the data do not
support the hypothesis that more small arms leads to less
development.

Scholars have noted that the prevalence of small arms
began to increase in the 1970s and 1980s. For example,
Alejandro Bendaña, director of the Center for International
Studies in Nicaragua, described the timing of the arms flow
into Latin America: “During the Cold War, hundreds of mil-
lions of dollars worth of weapons poured into Central
America...After the 1979 Nicaraguan revolution, Central
America became a hot battleground of the Cold War, and the
region became armed to the teeth.”14

The prohibition community agrees that SALW avail-
ability dramatically increased at the conclusion of the Cold
War in 1989. The first edition of Small Arms Survey, pub-
lished in 2001, noted: “There have been ominous reports
documenting the proliferation of millions of small arms and
light weapons as the world’s major military powers reduced
their armed forces or, as in the case of the former Soviet
Union, collapsed outright.”15  According to Michael Klare,
Director of the Five College Program in Peace and World
Security Studies, “the end of the Cold War has left the world
with huge quantities of surplus weapons—many of which
have begun to seep into world markets via licit and illicit
channels.”16  Disarmament activist Lora Lumpe explained:
“Several trends in the 1990s gave prominence to the issue of
gun-running. Newly opened borders, massive post-Cold War
arms surpluses and the rapid expansion of free trade contrib-
uted to arms availability and the ease of smuggling.”17

Clearly the proliferation of SALW in the 1980s esca-
lated during the 1990s. If the presence of SALW were the key
impediment to development, then economic development18

should have faltered only after the increased availability of
such weapons in the 1980s, and especially in the 1990s. How-
ever, the failure of development in much of the Third World
was well-established by the early 1970s.19

A. Latin America

Referring to Latin America, Albert Hirschman, a devel-
opmental economist at the School of Social Science of the
Institute for Advanced Study, asked in 1961, “where lies the
responsibility for our lag? In ourselves or in the outside world
which exploits us?”20

The same year, President John F. Kennedy, addressing
the failure of older programs, created the Alliance for Progress,
an assistance program for Latin America “designed to make
the benefits of increasing abundance available to all.” Con-
gress allocated $500 million for the new effort and President
Kennedy hoped that “the close of this decade will mark the
beginning of a new era….”21  A few years later, Lauchlin Currie,
a world-renowned economist, observed: “The accelerated
rate of deterioration [of development] during the past four
years...is particularly alarming, as it coincides exactly with
the period of the Alliance for Progress.”22  As Currie noted,
“In Colombia...there is considerable evidence that not only
has inequality grown but that the condition of the peasant
has worsened….”23
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In 1971, ten years after Kennedy began the Alliance for
Progress, Raúl Prebisch, an international development econo-
mist, remarked:

“Thirty years ago you could have said ‘Well, let’s wait
for a few decades; this process of development will gradually
improve the lot of the whole population.’ But that has not
come to pass.”24

In 1976, Celso Furtado, Brazil’s most influential econo-
mist of the 20th Century, noted about the 1950s and 1960s:
“the figures show that the pace of growth of the regional
economy has not even been sufficient to maintain the region’s
relative position in the world economy.”25

Significantly, the disappointing results of failed devel-
opment in Latin America all occurred prior to the proliferation
of weapons in that region. During the 1950s and 1960s, there
were many armed changes of government in Latin America,
but they were mostly military coups, and therefore unrelated
to the modern campaign against arms possession by civil-
ians. There were some cases of long-running revolutionary
warfare—most notably Ché Guevera’s failed effort to lead a
Communist revolution in Colombia. However, a few cases of
unsuccessful revolution in Latin America cannot explain the
region-wide economic failure in the 1950s and 1960s.

B. Sub-Saharan Africa

A similar pattern of failed development prior to the in-
flux of SALW can be seen in sub-Saharan Africa.26  The Lagos
Plan of Action, adopted in 1980, explained, “The effect of
unfulfilled promises of global development strategies has
been more sharply felt in Africa....Thus, Africa is unable to
point to any significant growth rate, or satisfactory index of
general well-being, in the past 20 years.”27

The 1981 World Bank report was gloomy about
“Africa’s disappointing economic performance during the
past two decades.”28  The report stated: “for most African
countries, and for a majority of the African population, the
record is grim and it is no exaggeration to talk of crisis. Slow
overall economic growth, sluggish agricultural performance
coupled with rapid rates of population increase, and balance-
of-payments and fiscal crises—these are dramatic indicators
of economic trouble.”29

William Easterly (professor of economics at New York
University and Senior Fellow at the Center for Global Devel-
opment) and Ross Levine (professor with the Finance De-
partment at the University of Minnesota) also confirmed the
early failures of African development: “Africa’s economic
history since 1960 fits the classical definition of tragedy: po-
tential unfulfilled, with disastrous consequences.”30

C. Summary

Development failure long pre-dated the influx of SALW
into undeveloped countries. Therefore, the lack of develop-
ment cannot logically be attributed to SALW in the hands of
citizens. In fact, the World Bank stated: “the key root cause
of conflict is the failure of economic development.”31  In other

words, the arms prohibition community has causality back-
wards: the “key root cause of conflict,” and hence the reason
for the use of SALW in such conflicts, is the absence of
economic development.

The World Bank elaborated: “Economic development
is central to reducing the global incidence of conflict....”32

The Bank described the vicious cycle of “the conflict trap,”
wherein countries which have already sunk into violent con-
flict tend to see such conflicts recur.33  However, when the
arms prohibition community describes such conflicts, it in-
variably casts the blame on  ownership of SALW by so-
called “non-state actors” (the prohibitionists’ term for “citi-
zens”). As the Bank more accurately observed: “War retards
development, but conversely, development retards war.”34

Accordingly, one effective strategy in reducing armed
conflict would be to address the root causes of the conflict,
by ending the terrible economic conditions which cause the
desperate resort to civil war.

II. The Burden of Infectious Disease on Development

The hindrance to development from infectious and
parasitic diseases35  dwarfs any drag on development accru-
ing to the civilian possession of SALW. According to the
World Health Organization (WHO), in the year 2002, infec-
tious and parasitic diseases killed 11,122,131 people, world-
wide.36  Shockingly, the United Nations has taken a lead role
in hindering the prevention of malaria.

A. Malaria

Malaria infects up to a tenth of the world’s popula-
tion,37  who suffer 300 million to 500 million episodes each
year.38  In the process, it destroys much of the human capital
necessary for economic growth. According to the WHO’s
statistics, malaria alone was responsible for 1,222,180
deaths,39  but the annual figure may sometimes rise to up to 3
million deaths.40  The World Health Organization reported
that, of the deaths in 2002, 1,098,999 were children under the
age of five.41

The high number of deaths are only the beginning of
malaria’s devastating impact on development. Because the
disease does not discriminate between rich or poor, it deters
investment in areas where malaria is endemic. The labor mar-
ket uncertainty caused by the risks of malaria deaths often
causes farmers to plant crops which are quick and easy to
harvest, rather than crops which would yield greater income
to the farmer.

The link between malaria and poverty is well-estab-
lished. In 1958, Nobel Laureate in Medicine T. H. Weller stated:
“It has long been recognized that a malarious community is
an impoverished community.”42  Or as the World Health Or-
ganization stated, malaria is “a major constraint to economic
development.”43

John Luke Gallup44  and Jeffrey D. Sachs45  reported
that “countries with intensive malaria grew 1.3% less per
person per year, and a 10% reduction in malaria was associ-
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ated with 0.3% higher growth.”46  Further, “Not only are ma-
larial countries poor, but economic growth in malarial coun-
tries over the past quarter century has been dismal. Growth
of income per capita from 1965 to 1990 for countries with
severe malaria has been 0.4% per year, while average growth
for other countries has been 2.3%, over five times
higher...More than a third of the countries with severe ma-
laria (11 out of 29) had negative growth from 1965 to 1990.”47

Every year, mortality from malaria kills approximately
twice as many people as do all small arms and light weap-
ons.48  If we make assumptions which maximize the total num-
bers of SALW non-fatal woundings, malaria morbidity49  is
between 46 and 77 times greater than SALW morbidity.50

There exists a range of disability for malaria survivors.
The largest segment of malaria victims is young sub-Saharan
African children, who comprise 70 percent of malaria deaths.
Many of the children who survive malaria become learning-
and neurologically-disabled.51  According to Joel Breman of
the National Institutes of Health, there are about 600,000 per-
sons each year who contract the cerebral form of malaria;52

about 5-20 percent (approximately 30,000-120,000) of the sur-
vivors “may have gross neurologic sequelae” such as “gen-
eralized seizures, paralysis, speech and behavior disorders,
hearing impairment, blindness, epilepsy and cerebral palsy….
Decreased ‘executive functions’ (i.e. the ability to initiate,
plan, and carry out tasks) were some of the other deficits
found.”53

Other researchers have found that malaria in pregnant
women predisposes them to bear low-weight babies, many of
whom also have lingering medical complications.54  It has
also been recently discovered that women with malaria who
are also HIV-positive are more likely to transmit HIV to their
unborn children.55   According to the British Broadcasting
Corporation, “Malaria is one of the greatest barriers to Africa’s
economic growth....”56  The problem is likely to worsen, be-
cause the malaria bacteria are increasingly resistant to exist-
ing drugs, and there is insufficient research being conducted
for new drugs. UCLA’s Diane Birnbaumer and Anne
Rutkowski noted: “Both the sharp increase in plasmodium
resistance to existing antimalarials and the dearth of research
dedicated to the development of new antimalarials signal the
potential for an uncontrolled malarial epidemic.”57

As the world teeters on the verge of “an uncontrolled
malarial epidemic,” diverting development resources into gun
confiscation does not appear to be a wise use of resources.

In some areas, malaria could be greatly reduced by
introducing fish which eat mosquitoes.58  This strategy is not
practical on a large scale at the present time. By the time it
becomes viable in the future, if ever, millions of lives will have
been lost.

The sine qua non of preventing the imminent “uncon-
trolled malarial epidemic” is DDT.

It is arguable that broad-spectrum use of DDT (dichloro-
diphenyl-trichloroethane) for agricultural purposes during
the mid-20th century was harmful to the environment. But
rather than limiting DDT use, the United Nations is actively
encouraging a worldwide ban on DDT.59  Donald Roberts,
professor in the Department of Preventive Medicine/Biomet-
rics, Uniformed Services University of the Health Sciences,
warns:

We are now facing the unprecedented event of
eliminating, without meaningful debate, the most
cost-effective chemical we have for the preven-
tion of malaria. The health of hundreds of mil-
lions of persons in malaria-endemic countries
should be given greater consideration before
proceeding further with the present course of
action.60

Roberts and his co-researchers demonstrated that there
is a “powerful relationship between DDT-sprayed houses
and malaria rates…when large numbers of houses are sprayed
with DDT, malaria rates decline….”61  They explain the differ-
ence in safety between the spot use of DDT in homes and the
previous indiscriminate use of the chemical in agriculture.
They point out that, “On a landscape scale, a sprayed house
represents an infinitesimally small spot treatment of a closed
and protected environment (the house).”62

Currently, the United Nations and the gun-prohibition
NGOs are trying to eliminate guns from civilian homes, be-
cause of the danger that they supposedly cause to children.
But in terms of the number of children killed, brain-damaged,
or otherwise crippled, malaria-bearing mosquitoes are a vastly
greater threat to the children of the world. Yet the United
Nations, by promoting DDT prohibition, is attempting to de-
prive Third World families of a major tool which they could
use to protect the children in the home from malaria.

The callousness of the UN’s DDT-prohibition campaign
is almost unfathomable. The environmental risks of in-home
spraying of DDT are slight; the devastation of malaria is
enormous.

B. HIV/AIDS

In 2002, HIV/AIDS was responsible for 2,821,472
deaths.63  Thus, AIDS kills between 5 and 6 times as many
people worldwide as do SALW.64  Over 370,000 of the annual
AIDS deaths are children under the age of 5.65  The death toll
from AIDS will keep rising in the foreseeable future because
the number of new HIV infections is increasing faster than
the number of persons dying. For example, in sub-Saharan
Africa, there were 2.3 million deaths from HIV/AIDS in 2003,
and about 3.2 million new cases diagnosed.66  According to
Peter Piot, head of the Joint United Nations Program on HIV/
AIDS (UNAIDS), “We are only at the beginning of the im-
pact of AIDS, certainly in Africa.”67

In Malawi, where the average life expectancy was pro-
jected to rise to 57 in 2010, life expectancy has now been
revised downward to 43 years.68  The BBC reported that “the
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country’s worst famine in living memory” was, in large part,
the result of AIDS.69  Thengo Maloya, minister for lands,
physical planning and surveys, admitted that, because of
AIDS, his office suffered a deficit of 800 employees. Workers
who remained were physically weakened and unable to work
regular hours.70

The staggering toll of AIDS deaths has caused a de-
cline in the Human Development Index, because one of the
factors comprising the HDI is life expectancy.71  According to
Human Development Report 2003, “In recent decades the
greatest shock to development has been HIV/AIDS....By kill-
ing and incapacitating adults in the prime of their lives, it can
throw development off course....Much of the decline [of the
HDI] in the 1990s can be traced to the spread of HIV/AIDS....”72

In addition, much of the decline in the rate of economic
growth can be traced to HIV/AIDS. According to the Food
and Agriculture Organization of the United Nations (FAO),
“Recent estimates indicate that the pandemic has already
reduced national economic growth rates across Africa by 2
to 4 percent a year.”73

The number of deaths and the debilitation from illness
directly impact developing economies by reducing the qual-
ity and the quantity of the work force.74  Food production is a
prime example. For example, in Zambia, it was recently noted
that there was a 53 percent reduction in crops planted by
farming families who had a member chronically ill with  AIDS.75

The FAO reported that up to 70 percent of farms have lost
workers due to HIV/AIDS.76  Also according to the FAO, “Hun-
ger is on the rise again after falling steadily during the first
half of the 1990s....”77

While AIDS has been increasing, armed conflict has
been decreasing. Monty Marshall78  and Ted Gurr79  have docu-
mented a dramatic decline in the number and magnitude of
armed conflicts in the late 1990s. Therefore episodes of SALW
violence decreased in the late 1990s, compared to the first
half of that decade. It is illogical to claim that the recent de-
cline in the agricultural sector of Africa’s economy in Africa
is due to SALW; to the contrary, armed conflict using SALW
has dramatically declined during the same period when the
devastation from AIDS has dramatically risen.

Malaria has been retarding development for decades,
and now AIDS is further impeding development. The sever-
ity of the African AIDS problem is widely recognized: “The
scale of devastation caused by HIV/AIDS is unmatched….”80

“By continuing to devastate Africa’s economies, communi-
ties, and development, HIV/AIDS has undoubtedly become
Africa’s biggest challenge.”81  “[T]he HIV-AIDS pandemic
[is]....the paramount threat to development in the region.”82

“AIDS has vastly compounded Africa’s struggle for
development....The effects of AIDS in Africa are eroding de-
cades of development efforts....AIDS is now recognized as
one of the developing world’s largest impediments....”83  “The
churches in Africa consider HIV/AIDS to constitute the big-
gest challenge to their mission....”84

This unchecked epidemic is largely due to the failure of
global leadership. In 2004, the XV International AIDS Confer-
ence in Bangkok, Thailand, included a leadership sympo-
sium which admitted that failure: “We acknowledge that we

have failed to provide enough information, education, pre-
vention tools and technologies, treatment, care and support.
Our inability to ensure human rights, equity, opportunities,
and a supportive and enabling environment for all has helped
to fuel the epidemic.”85

Much of this failure is due to government corruption
which has starved local communities of needed funds by
siphoning off huge percentages of donated monies; for ex-
ample, up to 30 percent of World Bank funds donated for
AIDS drug are stolen by corrupt governments.86  The theft
has created an atmosphere of mistrust among donors that
has led to a reduction in funding.87

These serious problems are hardly acknowledged by
UN Secretary-General Kofi Annan.  A recent report by
Annan88  provoked the following response from the Cana-
dian HIV/AIDS Legal Network:

The focus on leadership obfuscates underlying
issues of governance and accountability of lead-
ership and government in countries with a weak
response to HIV/AIDS. The Report does not ad-
dress the reasons why donors may be reluctant
to provide the necessary resources to govern-
ments, including poor governance, corruption
and incompetence in managing funds.89

President Thabo Mbeki of South Africa exemplifies
government obstruction to efforts that might ameliorate the
HIV/AIDS epidemic. According to the New York Times, his
most glaring failure is “his obstinate refusal to urgently ad-
dress his nation’s AIDS epidemic while H.I.V. spread to more
than five million South Africans.”90  Instead, Mbeki denies
that HIV causes AIDS, and has restricted the use of anti-HIV
drugs.91

It is not just the people of South Africa who suffer poor
leadership. According to Dr. Khin Saw Win,

It is now well accepted in public health circles
that the Burmese HIV epidemic is one of the
world’s fastest growing and most
pervasive….The junta’s refusal to recognize the
epidemics [sic] clearly indicated that this politi-
cal and humanitarian crisis is caused by their
massive mismanagement, corruption and policy
failure.92

IV. Good Governance

The most fundamental cause of underdevelopment is
bad governance. Warfare and SALW are merely symptoms
of the disease of bad governance. In the right hands, SALW
are the cure for the disease, and hence the cure for the most
important cause of underdevelopment.93



90 E n g a g e Volume 6, Issue 1

Theoretically, countries like Zambia or Kenya could
have reasonable gun laws which say: “Everyone may receive
a gun permit, unless he or she has one of the following dis-
qualifying convictions….”  Indeed, the gun laws in Britain’s
former African colonies often approximated this statutory
model, based on Britain’s gun laws of the 1920s. The problem
is that in a country with pervasive corruption and police
abuse, it is difficult to make a gun licensing system work
fairly. The licensing system is more likely to inhibit good
people (peaceful political dissidents, or ordinary citizens who
can not afford the necessary bribes) than to prevent evil-
doers from acquiring arms (at least the evil-doers who are
part of organized crime groups, and already adept at bribing
the police). 

In any case, the security concerns of tyrannical gov-
ernment will still be paramount. As a study by the National
Academies of Science recently observed, in an American
context, “Because of the pervasiveness of the variety of le-
gal and illegal means of acquiring them, it is difficult to keep
firearms from people barred by law from possessing them.” 94

However, the existence of black markets does not mean
that every person who legitimately needs a gun may be able
to acquire one. Twentieth century history is replete with his-
tories of genocide victims who were not able to arm them-
selves, or who, like the Jews in Eastern Europe, were ex-
tremely underarmed.

In this article, we do not mean to settle the question of
whether the U.S. government, or other humanitarian-minded
entities, should actively supply arms to freedom-fighters
against tyrannical regimes, or to ordinary citizens in tyranni-
cal regimes, who might at least be able to use arms to resist
further depredations by government-allied thugs.

But it should be recognized that as long as govern-
ment corruption and self-dealing persist, economic progress
will be very difficult, or even impossible. As long as the inter-
national community tolerates these conditions, underdevel-
opment will persist.

As UN Secretary-General Kofi Annan has observed:
“good governance is perhaps the single most important fac-
tor in eradicating poverty and promoting development.”95

As the UN now acknowledges, human rights and economic
liberty are essential to economic development: “Good gover-
nance is essential for sustainable development. Sound eco-
nomic policies, solid democratic institutions responsive to
the needs of the people and improved infrastructure are the
basis for sustained economic growth, poverty eradication
and employment creation.”96

A. Hindered Development in the Absence of Armed Conflict

and SALW: The Case of Zambia

Zambia is an example of a country in which develop-
ment should have been robust, but was just the opposite,
despite the absence of SALW and armed conflict, and de-
spite relatively low violence rates.97  When Zambia achieved
independence in 1964, there was reason for hope. Rich with

copper deposits,98  and with a healthy agricultural sector, Zam-
bia received $3.2 billion in development aid from the World
Bank.99

Zambia’s people are now among the  poorest in the
world. With the country’s debt at $5.4 billion as of December
2002,100  with HIV/AIDS and malaria decimating the produc-
tive population,101  life expectancy has dropped to 33 years
for men, and 32 years for women.102  Eighty percent of the
population live on less than a dollar per day.103  According to
the World Bank, in the early 1990s more than 40 percent of
Zambia’s population was undernourished; by 1999-2001,
undernourishment increased to almost 50 percent.104

In Zambia, it would be inaccurate to claim that the pres-
ence of SALW contributed to the decline of the economy.
While Zambia does have some violent crime, its effect pales
compared to other development obstacles, such as exces-
sive government control over the economy105 —a problem
which has afflicted most of sub-Saharan Africa since inde-
pendence.106

Poor governance—specifically theft of the country’s
resources for personal and political gain by the country’s
leaders—has greatly hindered development. Zambia’s his-
tory of corruption dates back to its first dictator-president,
Kenneth Kaunda.107  Kaunda’s long record of thievery has
been eclipsed, however, by his successor, dictator-president
Frederick Chiluba. According to the BBC, Chiluba has “bled
the national treasury” and “is diverting state funds into pri-
vately held accounts.”108

Corruption is not limited to the upper echelons of soci-
ety. The national government is plagued by “ghosts”—people
on the payroll who do not exist, and yet whose salaries are
diverted. As the BBC noted, “In the past month, the main
Zambian civil servants’ union has called for a crackdown on
what it says are more than 20,000 ghost workers, contribut-
ing to a budget over-run of 600bn kwacha (£80m; $132m).”109

Current President Levy Mwanawasa, who was sworn
into office in January 2002, has attempted to repair the dam-
aged economy, and has made revitalization of the country’s
agricultural sector his priority.110

If Zambia today has a problem with arms, the problem
appears to involve a violent, unreformed, and abusive police
force. The Times of Zambia wrote in December 2004:

The high-handedness exhibited by members of
the Zambia Police Service during the failed dem-
onstration last Monday says a lot about how
much the people’s police have veered off from
the reforms embarked on several years back….the
amount of force applied on demonstrators ap-
pears to heighten fears that after all not much
has changed at all. There was no iota of a show
for respect for human rights during the opera-
tion on the failed demonstration. With impunity,
defenceless people were clubbed and kicked,
some of them struck with hard objects and they
bled.111
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B. Hindered Development: The Case of Kenya

Kenya, rich in natural resources, is another example of
a country in which development should have proceeded ro-
bustly but did not. Like Zambia, Kenya imposed centralized
state planning, under the pretext of efficiency and fairness;
as the Kenyan government wrote in 1965, “African socialism
must rely on planning to determine the appropriate uses of
productive resources….”112

In practice, centralized control of the economy became
a mechanism for the government and its allies to engage in
self-dealing. From the beginning of independence from Great
Britain in 1963, the country’s first president, Jomo Kenyatta,
ruled in a brutally repressive manner, eliminated political ri-
vals, and abused the power of government in order to favor
political and ethnic cronies.113  The single-party rule imposed
by Kenyatta made corruption endemic.114

Kenyatta’s successor, President Daniel arap Moi
continuted the practice during his 24-year reign. The BBC
blamed Moi for “exacerbating the culture of corruption that
has crippled Kenya’s economic development.”115  Moi and
other corrupt officials siphoned over four billion dollars out
of the country.116

It has been estimated by the BBC that the cost of cor-
ruption in Kenya is $1 billion each year—nearly one-fourth
of the country’s annual budget.117  A survey by Transpar-
ency International found that every month an ordinary Kenyan
must pay an average of 16 bribes, just to carry on normal
life.118

Corruption became so grotesque that, by 2001, the
World Bank and the International Monetary Fund cut off the
flow of money to the Kenyan kleptocracy. In December 2002,
Mwai Kibaki won the presidency in a landslide, giving him a
mandate to curb the corruption that has plagued the country.
Kibaki admitted that “Corruption has been one of the key
problems with governance in the country....”119  Even Kenya’s
top judges are corrupt; for the right price, a murderer or a
rapist can buy his or her way out of trouble.120  Kenya also
suffers from the problem of “ghost” workers.121  Corruption
remains a persistent problem, and the civil “service” contin-
ues to loot the nation.122

Like Zambia, Kenya can hardly blame its four-decade
development disaster on the ownership of SALW by “non-
state actors.” Kenya has seen occasional tribal conflicts. But
as Gurr observed, “There is much evidence that the fighting
was deliberately instigated by the government....”123  Presi-
dent/dictator Daniel arap Moi promoted violent ethnic un-
rest, because tribal conflicts distracted the majority popula-
tion directing their justifiable anger at  abusive, centralized
state power.124

In post-colonial Kenya, the most significant perpetra-
tors of armed killings have been the Kenyan police. For ex-
ample, in 1991, up to ninety percent of people shot dead in
Kenya were shot by police.125  As the BBC  reported, Presi-
dent Moi “kept the Kenyan police busy rounding up all sus-

pected enemies of his regime.”126  The police force remains
extremely corrupt and violent, and prone to torture, rape and
murder.127

Today, Kenya does suffer a great deal of criminal vio-
lence involving SALW. But the root cause, suggested the
BBC, is “mass unemployment.”128

Kenya’s weapons laws, however, mean that “Most se-
curity guards in Kenya are armed with wooden clubs (rungus)
and whistles while others have bows and arrows. On the
other hand, criminals are armed with guns that have found
their way into the country from the Horn of Africa, especially
Somalia.”129

Ordinary Kenyans are not even allowed to possess
bows and arrows. Kenya’s Coordinator of the National Cam-
paign Against Drug Abuse (Nacada), Joseph Kaguthi, has
“called for the repeal of laws barring Kenyans from keeping
bows and arrows in their homes, saying this would enable
them to defend themselves against robbers, who were drug
abusers…Kenyans had become defenceless in the face of
increasing crime….Kaguthi said laws that bar the carrying of
traditional weapons were applied discriminately…”130

Once known as “the jewel of Africa,” Kenya’s current
economic and crime disaster is the result of four decades of
tyranny. In retrospect, it was a mistake for the world diplo-
matic community, including the United Nations, to treat Jomo
Kenyatta, Daniel arap Moi, Kenneth Kaunda, and Frederick
Chiluba as if they were legitimate heads of state, when they
were in truth nothing more than extraordinarily successful
organized crime bosses.

Conclusion

The Small Arms Survey 2003: Development Denied

argues that firearms ownership by so-called “non-state ac-
tors” stunts human development.131  We suggest instead that
corrupt and dictatorial government is a better explanation of
underdevelopment. We have documented a reduction in an-
nual growth rates by between 3.3 and 5.3 percent as a result
of African government malfeasance on dealing with malaria
and AIDS.

The 2004 annual report of the Food and Agriculture
Organization of the United Nations (FAO) highlights the man-
made tragedy of underdevelopment:  “Chronic hunger plagues
852 million people worldwide…Hunger and malnutrition cause
tremendous human suffering, kill more than five million chil-
dren every year, and cost developing countries billions of
dollars in lost productivity and national income.”132

As Article 25 of the Universal  Declaration of Human
Rights133  states, “Everyone has the right to a standard of
living adequate for the health and well-being of himself and
of his family, including food, clothing….” The governments
which keep their victim populations hungry and diseased are
the true obstacles to development. Empowering  victim popu-
lations is an essential precondition to development, and dis-
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arming victim populations, leaving them helpless against ty-
rants, simply makes things worse.

 On the outdoor pavilion of the UN grounds in New
York City is a huge sculpture of a revolver with a knotted
barrel.134  The sculpture symbolizes the UN’s current efforts
to disarm the people of the world (or as the UN calls them,
“non-state actors”). We suggest that it is time to discard that
twisted sculpture which celebrates the destruction of a hu-
man right.

The UN and the rest of the international community
should stop trying to disarm the victims of tyranny. It is time
for the  international community to return its attention to the
noble goals on which the UN was founded—the protection
and advancement of human rights for all—in order to create
conditions that optimize the potential for development of all
the peoples and all their countries.
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LABOR AND EMPLOYMENT LAW
“NEUTRALITY AGREEMENTS” AND THE DESTRUCTION OF EMPLOYEES’ SECTION 7 RIGHTS

BY GLENN M. TAUBMAN*

I.  Introduction.
There are few issues more critical in modern labor law

than the legality under the National Labor Relations Act
(“NLRA”) of “neutrality and card check” agreements.1   These
agreements are eagerly sought by labor unions to ease the
way toward unionization in a particular workplace.  The use
of neutrality and card check agreements (euphemistically
called “voluntary recognition agreements” or “majority veri-
fication” by unions) has grown exponentially over the past
decade, and the reasons are not surprising.  Unions face a
steady decline in the number of employees choosing union
representation when given a free choice in a secret-ballot
election, and financial self-interest has driven them to search
for new ways of acquiring dues paying members.2   The AFL-
CIO’s General Counsel has written that unions should “use
strategic campaigns to secure recognition . . . outside the
traditional representation processes.”3

Unions are using “neutrality and card check” agree-
ments because they silence employer opposition and elimi-
nate employees’ opportunity for a secret-ballot election.  By
design, employees have few legal protections “outside the
traditional representation processes,” and thus little possi-
bility of protecting their NLRA  § 7 rights to resist union
organizing campaigns.4   The demise of the secret-ballot elec-
tion leads to an increase in union coercion and intimidation,
as employees are pressured into signing authorization cards
that are counted as “votes” for unionization.

Unions argue that substituting neutrality and card check
agreements for secret-ballot elections enhances employees’
freedom of choice by expeditiously determining whether a
majority of them desire union representation.5   Such argu-
ments stem from the false premise that “unions” and “em-
ployees” are one and the same, with interests identical in
every respect, and that the institutional goals of labor unions
are of necessity the goals of employees.  For example, one
union advocate asserts that “voluntary recognition agree-
ments are critical to the realization of employees’ right to
organize in the 21st century,”6  even though most employees
do not want to “organize” or have a third party stand be-
tween them and their employer.7   Thus, while the negotiation
of neutrality and card check agreements may be critical to the
institutional efforts of unions to expand their power and in-
fluence, it is also undeniable that these practices subvert
employees’ § 7 rights to freely choose or reject unionization
in an atmosphere free of restraint, threats and coercion.

The belief that what is expedient for the union is of
necessity good for the employees ignores the NLRA’s true
guiding principle: employee freedom to choose or reject
unionism.  As one NLRB member cogently noted, “unions
exist at the pleasure of the employees they represent. Unions

represent employees; employees do not exist to ensure the
survival or success of unions.”8   The United States Supreme
Court agrees, recognizing that the heart of the NLRA is “vol-
untary unionism,” the right to join or reject a union,9  and
that by “its plain terms . . . the NLRA confers rights only on
employees, not on unions or their nonemployee organizers.”10

Nevertheless, employees’ § 7 right to reject unionization—
an equal corollary of their right to choose unionization—is
destroyed by most neutrality and card check agreements.

Unions also insist that all permutations of neutrality
and card check agreements are valid, because they are sim-
ply “arms length” transactions with employers, and that any
agreements between these contending parties are encour-
aged by labor law and should be enforced by the courts and
the NLRB.  This construct ignores and omits the real players
in all of this drama: the individual employees.  These employ-
ees are the only parties with § 7 rights at stake.11   However,
they are rarely if ever consulted about the neutrality and card
check deals cut by their employer and the union that covets
them.  In fact, the actual terms of most neutrality and card
check agreements are held in strict secrecy by the union and
the employer, and are not shared with the very employees
whom they target—even though labor law condemns secret
backroom arrangements between unions and employers.12

In sum, employees’ § 7 right to freely choose or reject
a union is under assault by neutrality agreements entered
into by growth-starved unions and compliant (or coerced)
employers.13   This was recognized in a pending lawsuit
brought under 29 U.S.C. § 186 to challenge such a secret
“neutrality” agreement as an unlawful transfer of a “thing of
value” from an employer to a union.  In that case, the federal
court denied motions to dismiss and stated that “Heartland
Industrial Partners LLP [the employer] has apparently se-
lected and contracted with a union of Heartland’s choice,”
the Steelworkers.14

Agreements that place employer and union “labor
peace” above the interests of the employees should be con-
demned in the same way that the courts and the NLRB have
long condemned other collusive arrangements to force em-
ployees into unionization.15   Most neutrality and card check
arrangements are such collusive arrangements simply repack-
aged in an attempt to shield what would otherwise be unlaw-
ful employer support of a chosen labor union.16   This article
begins from the premise that most employees wish to hear all
sides of the debate about the particular union that covets
them, do not wish to be subjected to secret agreements be-
tween unions desperate for members and employers desper-
ate for “labor peace,” and that many have principled dis-
agreements with union representation that must be protected.
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II.  Are These “Neutrality” Agreements or “Neutering”
Agreements?

In a recent speech to the American Bar Association,
NLRB Chairman Robert Battista criticized the growing use of
neutrality agreements and stated that the “purpose of using
neutrality agreements is not to expedite [employee free choice],
but to silence one of the parties.”17   He is correct, as  common
“neutrality” provisions limit employer free speech and hinder
or destroy employees’ § 7 right to freely choose or reject
unionization.

Gag Rule:  Although most neutrality agreements pur-
port to require an employer to remain “neutral,” in reality
they impose a gag on all speech not favorable to the union.
Even front-line supervisors are prohibited from saying any-
thing about the union or unionization during an organizing
drive.  Employees are only permitted to hear one side of the
story: the version the union officials want them to hear.

For example, the model neutrality agreement used by
the United Auto Workers (“UAW”) states that an employer
may not “communicate in a negative, derogatory or demean-
ing nature about the other party (including the other party’s
motives, integrity, character or performance), or about labor
unions generally.”18   In practice, this requires employers to
refrain from providing even truthful information in response
to direct employee questions.  In contrast to this employer
silence, the Auto Workers’ model agreement requires the
signatory employer to affirmatively “advise its employees in
writing and orally that it is not opposed to the UAW being
selected as their bargaining agent.”19   Such limits on free
speech, and requirements of forced pro-union speech, are
purposefully designed to squelch debate and keep employ-
ees in the dark about the union that covets them.

It is for this reason that the Sixth Circuit was naive and
wrong when it rejected an employer’s challenge to the en-
forcement of the gag rule, stating: “As § 7 grants employees
the right to organize or to refrain from organizing, . . . it is
unclear how any limitation on [the employer’s] behavior dur-
ing a UAW organizational campaign could affect [the] em-
ployees’ § 7 rights.”20   Factory workers, janitors, cooks and
nurses aides seeking truthful information about a union and
the effects of unionization in their workplace are entitled to
truthful answers from their employer and a full debate, not
rote incantations of “we do not oppose the union, and we
can say nothing else.”  Employer silence extracted by a union
and enforced by a federal court does not enhance employee
free choice under § 7.  Instead, by  keeping employees in the
dark, these union-imposed gag rules prevent the free flow of
ideas that are critical to informed decision making.

Captive Audience Speeches:  Unions often decry “cap-
tive audience” speeches in which employers criticize a union
or unionization in general.  But under many neutrality agree-
ments, employers are required to conduct, and employees
are mandated to attend, “captive audience” speeches in fa-
vor of the union.  In these fora, high-level management offi-
cials do not simply declare “neutrality.”  Rather, a “strategic
partnership” is announced, making it seem that unionization

by an employer-chosen union is a foregone conclusion.21   In
some auto parts factories it is strongly implied (if not made
explicit) that workers risk losing future job opportunities if
they do not support the UAW’s organizing effort.22   Union
leaders and apologists never explain why employer-paid cap-
tive audience speeches cajoling employees to sign cards in
favor of the new “partner” union are acceptable, but em-
ployer speeches opposing the arrival of a new “partner” are
to be condemned.

Union Access to Employees’ Personal Information and
Employers’ Premises:  Neutrality agreements frequently re-
quire the employer to provide the union with personal infor-
mation about the targeted employees, including home ad-
dresses, phone numbers, and salaries.  Employees are never
asked if they agree with the release of their personal informa-
tion.  The union is also given permission to enter company
property during work hours to solicit employee support and
collect union authorization cards, even though unions nor-
mally have very limited rights of access to employer premises
under the law.23

With this broad union access to them, both in the plant
and at their homes, employees are subject to relentless group
pressure to sign authorization cards.  In one recent case where
a hotel was pressured by the City of Pittsburgh to enter into
a neutrality and card check agreement or lose its tax exempt
financing, one of the housekeeping employees filed a sworn
declaration in the resulting federal court litigation, stating:

 [After my employer gave the union my name
and home address], two union representatives
came to my home and made a presentation about
the union.  They tried to pressure me into sign-
ing the union authorization card, and even of-
fered to take me out to dinner.  I refused to sign
this card as I had not yet made a decision at that
time.  Shortly thereafter, the union representa-
tives called again at my home, and also visited
my home again to try to get me to sign the union
authorization card.  I finally told them that my
decision was that I did not want to be repre-
sented by this union, and that I would not sign
the card.

Despite the fact that I had told the union repre-
sentatives of my decision to refrain from signing
the card, I felt like there was continuing pressure
on me to sign.  These union representatives and
others were sometimes in and around the hotel,
and would speak to me or approach me when I
did not want to speak with them.  I also heard
from other employees that the union representa-
tives were making inquiries about me, such as
asking questions about my work performance.  I
found this to be an invasion of my personal pri-
vacy.  Once when I was on medical leave and
went into the hospital, I found that when I re-
turned to work the union representatives knew
about my hospitalization and my illness.  I felt
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like their knowledge about me and my illness was
also an invasion of my personal privacy.

I also saw the union representatives try to co-
erce another employee to sign a card, even though
they never explained to the employee what this
card meant, or told her that the union could be
able to be automatically recognized as the repre-
sentative of the employees without a secret bal-
lot election.  It was clear to me that this employee
had no idea what this card meant when the union
tried to get her signature.24

Sadly, this is the stock-in-trade of union organizers
intent on procuring cards from fearful or unsuspecting em-
ployees.  Another employee subject to a UAW card check
drive at Dana Corporation attested as follows:

The UAW put constant pressure on some em-
ployees to sign cards by having union organiz-
ers bother them while on break time at work, and
visit them at home.  I believe that the UAW orga-
nizers also misled many employees as to the pur-
pose and the finality of the cards.  Overall, many
employees signed the cards just to get the UAW
organizers off their back, not because they really
wanted the UAW to represent them.25

Given such testimony, it is not surprising that the United
States Supreme Court has recognized the untrustworthiness
of authorization cards and the superiority of the secret-ballot
election.26

Waiver of Secret-Ballot Election:  Perhaps most egre-
gious, neutrality agreements typically waive NLRB-super-
vised secret-ballot elections and substitute the “card check
recognition” process, in which a signed authorization card
counts as a “vote” for the union no matter how it was pro-
cured.  Thus, the two most self-interested parties—the union
that covets more dues payors and the employer that needs
“labor peace”—prevent the employees from voting their con-
science in private.  Unions repeat the Orwellian mantra that
“secret ballot elections are unfair,”27  but experience shows
that the process of soliciting union authorization cards relies
upon coercion and misrepresentations, oftentimes with the
complicity of the “neutral” employer.28   Employees are some-
times told that authorization cards are health insurance en-
rollment forms, non-binding “statements of interest,” requests
for an NLRB election, or even tax forms.  Sometimes they are
threatened with bodily injury if they refuse to sign union
cards.29

Hypocritically, the AFL-CIO argues that petitions and
cards advocating decertification “are not sufficiently reliable
indicia of the employees’ desires” when employers seek to
withdraw recognition from a union, and that already-union-
ized employees must resort to a secret-ballot election before
they can remove the union.30   Clearly, labor union officials
are not advocating the “card check” process because they
sincerely believe that cards or petitions reflect employee sen-

timent more reliably than a secret-ballot election.  Rather,
they advocate the card check process because they know
that with it they can bring to bear enormous pressure on
vulnerable employees.

In short, neutrality agreements are really “neutering
agreements,” using secrecy and coercion to stifle all dissent
and quickly herd employees into unionization without a vote.
Unions know that once they are “voluntarily recognized” by
an employer, they will be entrenched for up to four years
under the NLRB’s pro-incumbency “voluntary recognition
bar” and “contract bar” doctrines.31

III.  “Neutrality and Card Check” Agreements Do Not En-
hance Employees’ § 7 Freedom to Choose or Reject a Union.

What is a typical hotel worker or truck driver to think
when confronted with this array of special privileges given
by their employer to a single, anointed union?  Can it be said
that such neutrality and card check agreements enhance the
employees’ freedom to choose or reject a union?  Although
unions’ self-interest dictates use of card checks, “the Board
itself has recognized . . . that secret elections are generally
the most satisfactory—indeed the preferred—method of as-
certaining whether a union has majority support.”32

Indeed, the union-controlled process of collecting au-
thorization cards (akin to the “rule of the jungle”) should be
contrasted with the NLRB’s rules governing the conduct of a
secret-ballot election.  The contrast could not be more stark.33

In an NLRB-supervised secret-ballot election, even subtle
pressures have been found to violate employee free choice
under the “laboratory conditions” standard for representa-
tion proceedings. Those pressures need not rise to the level
of an unfair labor practice to allow the Board to set aside the
election result.34   But unions operating under neutrality and
card check agreements often become exclusive bargaining
representatives by engaging in intimidating actions that
would have precluded them from obtaining such status if
committed during the course of a secret-ballot election.

For example, in an NLRB-supervised secret-ballot elec-
tion, the following conduct has been held to upset the labo-
ratory conditions necessary to guarantee employee free
choice, thus requiring invalidation of the election: election-
eering activities at the polling place;35  prolonged conversa-
tions by representatives of a union or employer with pro-
spective voters in the polling area;36  electioneering among
the lines of employees waiting to vote;37  speechmaking by a
union or employer to massed groups or captive audiences
within 24 hours of the election;38  a union or employer keep-
ing a list of employees who vote as they enter the polling
place (other than the official eligibility list);39  and a union
official handling a prospective voter’s ballot.40

Such conduct disturbs the “laboratory conditions”
necessary for employee free choice when it occurs during
NLRB-supervised secret-ballot elections, yet it occurs in al-
most every card check drive.  When an employee signs (or
refuses to sign) a union authorization card, he or she is not
likely to be alone.  Indeed, it is likely that this decision is
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made in the presence of one or more union organizers solicit-
ing the employee to sign a card.  This solicitation could occur
during or immediately after a union mass meeting or a com-
pany-paid captive audience speech, or it could occur in the
employee’s own home during an unsolicited union “home
visit.”  In all cases the union handles the “ballot” of the
prospective “voter.”  Finally, in all cases the employee’s deci-
sion is not secret, as in an election, because the union has a
master list of who has signed a card and who has not.

Thus, a choice against signing a card often does not
end the decision-making process for an employee in the maw
of a “card check campaign,” but represents only the begin-
ning of harassment and intimidation for that employee.  The
United States Supreme Court has recognized this fact: “We
would be closing our eyes to obvious difficulties, of course,
if we did not recognize that there have been abuses, primarily
arising out of misrepresentations by union organizers as to
whether the effect of signing a card was to designate the
union to represent the employee for collective bargaining
purposes or merely to authorize it to seek an election to de-
termine that issue.”41

In sharp contrast to the abuses inherent in any card
check campaign, each employee participating in an NLRB-
conducted election makes his or her choice one time, in pri-
vate.  There is no one with the employee at the time of deci-
sion.  The ultimate choice of the employee is secret from both
the union and the employer.  Once the employee has decided
“yea or nay” by casting a ballot, the process is at an end.

Thus, only in an Orwellian world can unions claim that
“we safeguard employee freedom by doing away with the
secret ballot election.”42   Employee free choice and § 7 rights
are not enhanced by the demise of the secret-ballot election
and the total exclusion of the NLRB from the representational
process.

Indeed, securing “neutrality” from an employer under-
cuts the entire rationale for doing away with the secret-ballot
election.  For example, the UNITE HERE union’s website states
that:

It might seem that a National Labor Relations
Board-sponsored election would be the most
democratic means of deciding the question of
unionization. But these elections for Union rep-
resentation, characterized by intense anti-union
campaigns, are not like other types of elections
because of the inherent coercive power an em-
ployer holds over an employee, i.e., the power to
deprive a person of his or her livelihood.

This imbalance of power is unparalleled in any
other type of election in our society. Even if the
employer does not expressly threaten employ-
ees with adverse consequences if they support
the Union, employees can’t help but be aware of
this possibility any time an employer makes
known his opposition to unionization.43

Even assuming, arguendo, that this self-righteous as-
sertion is true, why does a union still need “card check rec-
ognition” and the elimination of the secret-ballot election
once it has already secured “neutrality” (i.e., gag rules and
employer-paid captive audience speeches extolling the union),
and thereby defanged the employer’s supposed inherent
coercive power to “terrorize” employees or “make known his
opposition to unionization”?  The true answer is that most
unions dare not face any sort of secret-ballot election, even
where complete neutrality is achieved, because they are still
likely to lose.  A case in point recently occurred at the Magna
International plant in Lowell, Michigan. There, the UAW se-
cured an agreement for strict employer neutrality, but with
the stipulation that there be a privately-run secret-ballot elec-
tion.  The UAW lost soundly, with one employee publicly
commenting to the local newspapers, “Unions are not needed
in America anymore.”44   Is it any wonder that unions dare not
chance a secret-ballot election even under the most favor-
able of conditions?

IV.  To Protect Employees’ § 7 Rights, the NLRB Must Strictly
Scrutinize the Process by Which Unions Procure and En-
force “Neutrality and Card Check” Agreements.

Through a series of pending cases, the NLRB will soon
have the opportunity to decide whether neutrality and card
check agreements between unions and employers can trump
employees’ § 7 right to refrain from unionization.  By a 3-2
vote, the Board recently granted Requests for Review and
solicited amicus briefing in Dana Corp., 341 N.L.R.B. No. 150
(2004).  In that consolidated case, the UAW union secured
neutrality and card check agreements from two employers,
Dana Corporation and Metaldyne Corporation, and then se-
cured “voluntary recognition” from both employers based
upon purported majorities of card signers.  But in each situa-
tion, dissatisfied employees filed decertification petitions
within weeks of the voluntarily recognitions.  At Metaldyne,
a majority of employees signed the decertification petition,
surely calling into question the validity of the initial recogni-
tion.  NLRB Regional Directors nevertheless dismissed both
decertification petitions, invoking the Board’s so-called “vol-
untary recognition bar” doctrine, which provides that volun-
tary recognition of a union will bar a decertification petition
for a “reasonable” period of time, up to one year.45   In grant-
ing review in these cases, the Board recognized the need to
re-examine policies that entrench unions anointed by an em-
ployer without a secret-ballot election:

We believe that the increased usage of recogni-
tion agreements, the varying contexts in which a
recognition agreement can be reached, the supe-
riority of Board supervised secret ballot elections,
and the importance of Section 7 rights of em-
ployees, are all factors which warrant a critical
look at the issues raised herein.46

Through the Dana case, the Board will provide a long
overdue answer to the question of whether employees’ § 7
right to decertify an unwanted union is paramount, or whether
voluntary recognition that springs from a neutrality agree-
ment is of such “bar quality” as to prevent employees from
challenging that employer-anointed union.
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Additionally, the NLRB General Counsel has issued a
series of complaints challenging the negotiation and enforce-
ment of several Steelworkers and UAW neutrality agreements.
These complaints arise under several different scenarios, and
their resolution will also be critical in determining the su-
premacy of employees’ § 7 rights over union institutional
interests.47

In one case, the UAW and Freightliner (a Daimler-
Chrysler subsidiary) signed a neutrality and card check agree-
ment covering various plants, including Freightliner-owned
Thomas Built Buses (“TBB”) facilities.48   These parties also
signed an “Agreement on Preconditions to a Card Check
Procedure” in which the UAW pre-negotiated numerous col-
lective bargaining concessions that would take effect after
the UAW organized the particular facility, notwithstanding
the fact that the UAW did not then represent a single cov-
ered employee.  In March 2004, the UAW and TBB launched
a joint organizing drive against TBB’s 1140 employees in
High Point, NC, pursuant to the terms of the neutrality and
card check agreement.  This campaign featured several cap-
tive audience speeches in which high level company and
union officials praised the UAW while dozens of UAW orga-
nizers simultaneously “worked the crowd” collecting union
authorization cards.  TBB subsequently recognized the union
based on these cards.

The basic theories of the General Counsel’s TBB com-
plaint are: a) that the captive audience speeches were coer-
cive and tainted the UAW’s ostensible card majority: and b)
that the “Agreement on Preconditions to a Card Check Pro-
cedure” constitutes unlawful, pre-mature bargaining over
substantive employment terms with a minority union.  On the
latter point, the courts and the Board have long held that an
employer may not choose the union it wants to represent its
employees, work together with that union to secure employee
support for it, and then negotiate basic contract terms in
advance of majority employee support.49   As the Board has
ruled, negotiating with a union prior to the achievement of
majority representative status constitutes “impressing upon
a non-consenting majority an agent granted exclusive bar-
gaining status,” even though the negotiations may be condi-
tioned on the union being able to “show at the ‘conclusion’
that they represented a majority of the employees.”50   Similar
complaints have been issued and are awaiting trial in related
cases.51

Some neutrality agreements are also being challenged
by the NLRB General Counsel under § 8(e) of the Act, 29
U.S.C.  § 158 (e). In Heartland Industrial Partners, Collins
& Aikman Co., and United Steelworkers of America,52  the
parties negotiated a neutrality agreement that requires Heart-
land (the employer) to impose a neutrality agreement on any
business enterprise in which it substantially invests or ac-
quires control.  The new business enterprise is then required
to impose the neutrality agreement on all of its parents, affili-
ates, and joint ventures.  (Agreements of this type have been
referred to as “virus clauses” for the way in which they are
spread exponentially from one employer to another).  Also,
all signatory companies must assist the Steelworkers with its

organizing drives against their employees, and ultimately re-
quire that all organized employees pay union dues to the
Steelworkers.  The theory of the General Counsel’s complaint
in this case is that the neutrality agreement unlawfully for-
bids Heartland and signatory companies from doing busi-
ness with employers who refuse to become a party to an
agreement with the Steelworkers.

V.  Conclusion.
Although the NLRB and the courts have yet to squarely

decide many of the neutrality and card check issues that are
pending, they are not without guidance from past cases.  It
has long been unlawful for an employer to select a particular
union and pressure employees into supporting it.  It has long
been illegal for a minority union to negotiate terms of em-
ployment for employees it does not represent.  It has long
been unlawful for unions and employers to limit employees’
§ 7 rights to join or refrain from joining a union.  And finally,
the Board and the courts have long recognized that employee
freedom is best protected through secret-ballot elections,
not secret schemes that waive elections and exclude the
NLRB from all oversight of the union selection or rejection
process.  The NLRB and the courts must act vigilantly to
ensure that employees’ § 7 rights remain at the pinnacle of
the Act’s considerations, not relegated to the status of an
afterthought.

*  Glenn M. Taubman has been a Staff Attorney at the Na-
tional Right to Work Legal Defense Foundation since 1982.
He is the co-author of “Union Discipline and Employee
Rights,” published by the Foundation (http://www.nrtw.org/
RDA.htm).  He represents the employees in Dana Corp., 341
NLRB No. 150 (2004).

Footnotes

1
See, e.g., Charles I. Cohen, Neutrality Agreements: Will the NLRB

Sanction Its Own Obsolescence?, THE LABOR LAWYER (Fall 2000);
Roger C. Hartley, Non-Legislative Labor Law Reform and Pre-Recog-
nition Labor Neutrality Agreements: The Newest Civil Rights Move-
ment, 22 BERKELEY J. EMP. & LAB. L. 369 (2001); Andrew Strom,
Rethinking the NLRB’s Approach to Union Recognition Agreements,
15 BERKELEY J. EMP. & LAB. L. 50 (1994); Daniel Yager & Joseph
LoBue, Corporate Campaigns and Card Checks: Creating the Com-
pany Unions of the Twenty-First Century, 24 EMPL. REL. L.J. 21 (Spring
1999).
2
 The facts are well known: most unions are desperate for new dues

paying members.  In 2003, 12.9 % of wage and salary workers were
union members, down from 13.3 % in 2002, according to the U.S.
Department of Labor’s Bureau of Labor Statistics. http://www.bls.gov/
news.release/union2.nr0.htm (Jan. 21, 2004).  The number of persons
belonging to a union fell by 369,000 in 2003, to a total of 15.8
million. The union membership rate has steadily declined from a high
of 20.1 % in 1983, the first year for which comparable union data is
available.  For example, in 1982, the Steelworkers union claimed 1.2
million members, but by 2002 the number was 588,000. In 1982 the
United Auto Workers claimed 1.14 million members, by 2002 only
700,000.  As of today, only 8.2% of the private sector workforce is
unionized, and the other 91.8% does not appear to be flocking to join.
IBM Corp., 341 N.L.R.B. No. 148, at 19 n.9 (2004).  In UFCW Local
951 (Meijer, Inc.), 329 N.L.R.B. 730 (1999), Texas A & M labor



106 E n g a g e Volume 6, Issue 1

economist Morgan O. Reynolds testified that the single largest factor
hindering union organizing is employee resistance.  According to Prof.
Reynolds, polling data commissioned by the AFL-CIO indicates that
two-thirds of employees are not favorably disposed towards unions.
(Hearing Transcript, pp. 1382-83).
3
 Jonathan P. Hiatt & Lee W. Jackson, Union Survival Strategies for

the Twenty-First Century, LAB. L.J., Summer/Fall 1996, at 176.
4
  Section 7 of the NLRA, 29 U.S.C. § 157, states (emphasis added):

Employees shall have the right to self-organization, to
form, join, or assist labor organizations, to bargain col-
lectively through representatives of their own choos-
ing, and to engage in other concerted activities for the
purpose of collective bargaining or other mutual aid or
protection, and shall also have the right to refrain from
any or all of such activities except to the extent that
such right may be affected by an agreement requiring
membership in a labor organization as a condition of
employment as authorized in section 158(a)(3) of this
title.

5
See, e.g., Brent Garren, The High Road to Section 7 Rights: The Law

of Voluntary Recognition Agreements, 2003 LAB. L.J. 263 (2003).
6

Id. (emphasis added).
7
  According to the Department of Labor’s Bureau of Labor Statistics,

only 8.2% of the private sector workforce is unionized.  See source
cited supra note 2.  Even at their peak after World War II, unions
never represented a majority of American workers.
8

 MGM Grand Hotel, Inc., 329 N.L.R.B. 464, 475 (1999) (Member
Brame, dissenting).
9

See Pattern Makers League v. NLRB, 473 U.S. 95 (1985).
10

Lechmere, Inc. v. NLRB, 502 U.S. 527, 532 (1992); see also
Bloom v. NLRB, 153 F.3d 844, 849-50 (8th Cir. 1998) (“Enlisting in
a union is a wholly voluntary commitment; it is an option that may be
freely undertaken or freely rejected”), vacated & remanded on other
grounds sub nom. OPEIU Local 12 v. Bloom, 525 U.S. 1133 (1999).
11

  Lechmere, Inc. v. NLRB, 502 U.S. 527, 532 (1992) (“By its plain
terms, thus, the NLRA confers rights only on employees, not on
unions or their nonemployee organizers.”)
12

 For example, on August 13, 2003, Dana Corporation and the
United Auto Workers announced a neutrality and card check agree-
ment which they denominated as a “partnership,” except that the
“terms of the agreement were not disclosed by agreement of the
p a r t i e s . ” h t t p : / / w w w. d a n a . c o m / n e w s / p r e s s r e l e a s e s /
prpage.asp?page=1295. But see Merk v. Jewel Food Stores Div. of
Jewel Co.,  945 F.2d 889 (7th Cir. 1991) (secret agreements violate
federal labor policy);  Aguinaga v. United Food & Commercial Work-
ers, 993 F.2d 1463 (10th Cir. 1993); Lewis v. Tuscan Dairy Farms,
Inc., 25 F.3d 1138 (2d Cir. 1984) (union breached duty of fair repre-
sentation by making secret agreement with employer not to enforce
seniority rights of employees).
13

 Most “neutrality and card check” arrangements are thinly disguised
“bargaining to organize” schemes, in which union officials commit to
act in a manner favorable to management interests in exchange for
employer assistance with gaining and maintaining control over em-
ployees.  Even the pro-union press has noted the United Auto Workers’s
proclivity to  trade away employee wages and benefits for “neutral-
ity.”  See “UAW Trades Pay Cuts for Neutrality,” at http//

www.labornotes.org/archives/2003/07/c.html and http//www.
labornotes.org/archives/2003/10/b.html.
14

  Patterson v. Heartland Indus. Partners, LLP, Order Denying Mo-
tion to Dismiss at 3, Case No. 5:03CV1596 (N.D. Ohio Jan. 12, 2004),
mandamus denied sub nom. United Steelworkers of America v. United
States Dist. Ct., No. 04-3290 (6th Cir. Apr. 28, 2004).
15

  Duane Reade, Inc., 338 N.L.R.B. No. 140 (2003) (employer unlaw-
fully assisted Needletrades union with organizing several of its stores);
Fountain View Care Center, 317 N.L.R.B. 1286 (1995), enforced, 88
F.3d 1278 (D.C. Cir. 1996) (supervisors and other agents of the em-
ployer actively encouraged employees to support the union); N.L.R.B.
v. Windsor Castle Healthcare Facility, 13 F.3d 619 (2d Cir. 1994),
enforcing 310 N.L.R.B. 579 (1993) (employer provided sham em-
ployment to union organizers and assisted their recruitment efforts);
Kosher Plaza Super Market, 313 N.L.R.B. 74, 84 (1993); Brooklyn
Hosp. Center, 309 N.L.R.B. 1163 (1992), aff ’d sub nom. Hotel,
Hosp., Nursing Home & Allied Servs., Local 144 v. NLRB, 9 F.3d 218
(2d Cir. 1993) (employer permitted local union, which it had already
recognized as an exclusive bargaining representative, to meet on its
premises for the purpose of soliciting union membership); Famous
Casting Corp., 301 N.L.R.B. 404, 407 (1991) (employer actions un-
lawfully supported union and coerced the employees into signing au-
thorization cards);  Systems Mgt., Inc., 292 N.L.R.B. 1075, 1097-98
(1989), remanded on other grounds, 901 F.2d 297 (3rd Cir. 1990);
Anaheim Town & Country Inn, 282 N.L.R.B. 224 (1986) (employer
found to have violated §§ 8(a)(1) and (2) when it actively participated
in the union organizational drive from start to finish); Meyer’s Café &
Konditorei, 282 N.L.R.B. 1 (1986) (employer invited union it favored
to attend hiring meeting with employees);  Denver Lamb Co., 269
N.L.R.B. 508 (1984); Banner Tire Co., 260 N.L.R.B. 682, 685 (1982);
Price Crusher Food Warehouse, 249 N.L.R.B. 433, 438-49 (1980)
(employer created conditions in which the employees were led to
believe that management expected them to sign union cards); Vernitron
Elec. Components, 221 N.L.R.B. 464 (1975), enforced, 548 F.2d 24
(1st Cir. 1977); Pittsburgh Metal Lithographing Co., Inc., 158 N.L.R.B.
1126 (1966).
16

See generally Daniel Yager & Joseph LoBue, Corporate Cam-
paigns and Card Checks: Creating the Company Unions of the Twenty-
First Century, 24 EMPL. REL. L.J. 21 (Spring 1999).
17

  Daily Labor Reporter, Five Members Discuss Decisionmaking,
Wide Variety of Issues at ABA Meeting, Aug. 15, 2003, at B-1.
18

  The text of the UAW’s model “Accretion to the Unit and Neutral-
ity Agreement” can be accessed at http://www.nrtw.org/d/uawna.pdf.
19

Id.
20

  International Union, UAW  v. Dana Corp., 278 F.3d 548, 559 (6th
Cir. 2002).
21

  On August 13, 2003, Dana Corporation and the UAW announced a
“partnership agreement,” which “is expected to benefit both Dana
and the UAW by contributing to business growth, improved productiv-
ity, enhanced operational cost-efficiency, and continued workforce
opportunities and options. Terms of the agreement were not disclosed
by agreement of the parties.”  http://www.dana.com/news/pressreleases/
prpage.asp?page=1295. This partnership agreement was quickly fol-
lowed by the waiver of previously scheduled secret-ballot elections,
captive audience speeches to employees extolling the “partnership,”
and announcement of “voluntary recognition” at several plants.



E n g a g e  Volume 6, Issue 1 107

22
 For example, the text of such a captive audience speech, delivered

by officials of Johnson Controls, is available on-line at http://
www.nrtw.org/d/jci_captive.htm.
23

See Lechmere, Inc. v. NLRB, 502 U.S. 527 (1992).
24

Declaration of Faith Jetter in Support of Motion to Intervene or,
Alternatively, to File a Brief Amicus Curiae, Hotel Employees & Rest.
Employees Union, Local 57 v. Sage Hospitality Res., LLC, 390 F.3d
206,  (3d Cir. 2004).
25

Declaration of Clarice K. Atherholt in Support of Her Decertifica-
tion Petition, Dana Corporation and UAW, NLRB Case No. 8-RD-
1976.
26

 Linden Lumber Div., Summer & Co. v. NLRB, 419 U.S. 301, 306
(1974) (in any given situation there may be “rational, good-faith
grounds for distrusting authorization cards”); id. at 315 n.5 (Stewart,
J., dissenting) (recognizing “the possibility of undue peer pressure or
even coercion in personal card solicitation”); see also NLRB v. Gissel
Packing Co., 395 U.S. 575, 601-10 (1969).
27

 The website of the recently merged Union of Needletrades, Tex-
tiles and Industrial Employees and  Hotel Employees and Restaurant
Employees International Union (UNITE HERE) claims that a “‘card
count neutrality agreement’ . . . is . . . more democratic than an
election.”   http://www.unitehere.org/about/organizing.asp#, “card check
and neutrality.”
28

See supra note 15 for cases concerning the granting and receipt of
unlawful employer assistance.
29

 An egregious example of union abuse in the card check process
occurred in HCF, Inc., 321 N.L.R.B. 1320 (1996).  There, an em-
ployee testified that a union militant warned her that if she didn’t sign
an authorization card, “the union would come and get her children ...
” Id. at 1320.  The NLRB found that this flagrant threat did not require
the upsetting of an election result, because the union militant was not
a paid union agent and harming people’s children was not a “‘pur-
ported union policy.’”  Id.
30

 Brief of the AFL-CIO to the NLRB in Chelsea Indus. & Levitz
Furniture Co. of the Pacific, Inc., Case No. 7-CA-36846, at 13 (May
18, 1998).
31

  These doctrines were not established by statute, but were created
out of whole cloth by the Board. See,  e.g., MGM Grand Hotel, Inc.,
329 N.L.R.B. 464 (1999) (“voluntary recognition bar”  can last up to
one year); Waste Mgmt., 338 N.L.R.B. No. 155 (2003) (after a con-
tract is signed, employees are blocked from filing for decertification
for up to three years).
32

 NLRB v. Gissel Packing Co., 395 U.S. 575, 602 (1969).
33

On May 12, 2004, Rep. Charlie Norwood introduced H.R. 4343, the
Secret Ballot Protection Act of 2004, to amend the NLRA to ensure
the right of employees to a secret-ballot election conducted by the
NLRB.  This stands in sharp contrast to the so-called “Employee Free
Choice Act,” legislation introduced by Sen. Ted Kennedy (S. 1925) and
Rep. George Miller (H.R. 3619), that would essentially ban secret-
ballot elections by mandating the acceptance of card checks.
34

 General Shoe Corp., 77 N.L.R.B. 124, 127 (1948).
35

 Alliance Ware, Inc., 92 N.L.R.B. 55 (1950);  Claussen Baking Co.,
134 N.L.R.B. 111 (1961).
36

 Milchem Inc., 170 N.L.R.B. 362 (1968) (“The final minutes
before an employee casts his vote should be his own, as free from

interference as possible. Furthermore, the standard here applied in-
sures that no party gains a last minute advantage over the other, and at
the same time deprives neither party of any important access to the
ear of the voter.”)
37

 Bio-Medical Applications of P.R., 269 N.L.R.B. 827 (1984); Pepsi
Bottling Co., 291 N.L.R.B. 578 (1988).
38

Peerless Plywood Co., 107 N.L.R.B. 427 (1953).
39

Piggly-Wiggly, 168 N.L.R.B. 792 (1967).
40

 Fessler & Bowman, 341 N.L.R.B. No. 122 (2004).  In Fessler, the
Board recognized the potential danger when a union official merely
touched a prospective voter’s ballot.  On that basis, the Board set aside
an election and created prophylactic rules to ensure the integrity of
the election process.
41

 NLRB v. Gissel Packing Co., 395 U.S. 575, 604 (1969).
42

 Unions do make this outrageous claim. For example, UNITE HERE’s
web-site asserts that a “‘card count neutrality agreement’ . . . is . . .
more democratic than an election.” http://www.unitehere.org/about/
organizing.asp, “card check and neutrality.”
43

Id.
44

“Neutral” union bid fails first local test, GRAND RAPIDS PRESS, Sept.
27, 2003, at A-1.   Similarly, when faced with strong employee oppo-
sition during an organizing campaign at another Magna International
subsidiary, Optera, the UAW called off the campaign and withdrew its
election petition at the NLRB, while vowing to extend a previous
neutrality agreement with the parent company.  Holland, MI, SENTI-
NEL, Apr. 16, 2004,  http://www.hollandsentinel.com/stories/041604/
loc_041604022.shtml.
45

 MGM Grand Hotel, Inc., 329 N.L.R.B. 464 (1999) (3-2 decision)
(voluntary recognition bar can last for over eleven months); see also
Seattle Mariners, 335 N.L.R.B. 563 (2001) (2-1 decision) (voluntary
recognition bar prohibits decertification elections even if employees
signed a showing of interest for decertification prior to the employer’s
recognition).
46

  341 N.L.R.B. No. 150, slip op. at 1.  The briefs of the parties and
the amici are available on the Board’s website, www.nlrb.gov.
47

  On November 17, 2004, NLRB General Counsel Rosenfeld issued a
Report on Recent Case Developments which explains his rationale for
issuing complaints in many of these neutrality cases.  This report can
be accessed at http://www.nlrb.gov/nlrb/press/releases/r2544.htm.
48

UAW and Thomas Built Buses/Freightliner, Case Nos. 11-CB-
3455-1 and 11-CA-20338.
49

  International Ladies’ Garment Workers’ Union v. NLRB (Bernhard
Altman), 366 U.S. 731 (1961); SMI of Worchester, 271 N.L.R.B.
1508, 1519 (1984), citing Majestic Weaving Co., 147 N.L.R.B. 859,
860, 866 (1964).
50

Majestic Weaving Co., 147 N.L.R.B. 859, 860, 866 (1964).
51

  See UAW and Freightliner/Daimler-Chrysler, Inc., Case Nos. 11-
CA-20070-1, 11-CA-20071-1, 11-CB-3386-1, 11-CB-3387-1 (in these
cases, Freightliner promised employees that they would get their cus-
tomary raises in July 2003, but those raises were withheld after the
UAW refused to give its permission, even though the union admittedly
did not represent a majority of the affected employees); see also UAW
& Dana Corp. (Bristol, VA), Case Nos. 11-CB-3397, 11-CB-3398, 11-
CB-3399,  11-CA-20134, 11-CA-20135, 11-CA-20136, and UAW &
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Dana Corp. (St. Johns, MI), Case Nos. 7-CA-46965-1, 7-CB-14083-
1,  7-CA-47078-1, 7-CB-14119, 7-CA-47079-1, and 7-CB-14120 (in
these cases, the General Counsel alleges that the Dana-UAW “partner-
ship” agreement constitutes unlawful premature bargaining by a mi-
nority union over substantive employment terms, and that any “vol-
untary recognition” flowing from that illegitimate relationship is tainted
and must be dissolved).
52

  NLRB Case No. 8-CE-84-1 (Region 8, Cleveland, OH).
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Voluntary recognition agreements (“VRAs”), also
known as “neutrality agreements” or “card check agreements”
depending on their features, are an increasingly widespread
and important aspect of America’s labor relations landscape.
Unions are turning to VRAs with increasing frequency be-
cause of their enormous frustration at the weakness of the
NLRB machinery to realize the promise of employees’ right to
organize.  The great majority of newly-organized members of
my union, UNITE, which organizes very aggressively, come
in through VRAs.  Both opponents and proponents of VRAs
agree that they produce a far higher rate of union success
than the NLRB’s election process.1   VRAs are critical to the
realization of employees’ right to organize in the 21st century.

As we argue below, VRAs are a good thing, because
they further the twin goals of our national labor policy: em-
ployee freedom of choice and industrial stability.  Moreover,
VRAs further another cornerstone of our labor policy: the
principle that voluntary agreements developed in the give
and take between private parties best tailor solutions for their
specific circumstances.  Part I of this paper looks at the range
of provisions available in creating VRAs.  Part II demon-
strates that VRAs further federal labor policy and, therefore,
should be viewed favorably by courts and the NLRB.  Part III
examines specific issues concerning VRAs in light of their
furthering national labor policy.  Specifically, we argue that i)
VRAs are and should be enforceable under Section 301 of
the NLRA; ii) that VRAs should be considered mandatory
subjects of bargaining more frequently than they are cur-
rently; iii) that VRAs should preclude utilization of the NLRB’s
representation proceedings when necessary to protect the
parties’ bargain; and iv) that requesting a VRA should not
constitute a demand for recognition and therefore a trigger
for an RM petition.

I. What Are Voluntary Recognition Agreements?
The general term “VRA” refers to a broad range of

agreements between an employer and a union that affects
the representation process for the employer’s employees.
We use the term “VRA” rather than “neutrality/card check
agreement” because VRAs contain a very wide range of pro-
visions.  Many require neither employer neutrality nor card
check recognition.

VRAs can occur when a union represents some of the
employees and seeks to represent others, or when a union
seeks representation for the first time with an employer’s
employees.   Most VRAs address some or all of the following
subjects2 :

(1) Recognition procedures.  Most agreements call for recog-
nition based on a certification of the union’s majority status
demonstrated by a review of signed authorization cards by a
third party.  However, VRAs may instead provide for private,
non-Board elections or NLRB-conducted elections.  Some

agreements have a hybrid, in which the nature of the recogni-
tion process depends on the strength of union support mani-
fested by authorization cards.3

(2) Definition of the bargaining unit.  Most agreements pro-
vide for a stipulated group of employees for which the VRA
will operate and whom the union seeks to organize.

(3) Access provisions.  Some VRAs provide for limited union
access to the employer’s facilities and/or the provision of
employee rosters.

(4) Dispute resolution procedures.  The vast majority of VRAs
outline dispute resolution procedures to address violations
of the VRA, unfair labor practices, or other disputes.

(5) Limits on campaigning.  The variety of campaigning provi-
sions is especially great.  Some VRAs require that the em-
ployer be “neutral,” by not supporting or opposing the
union’s organizing efforts.  Many others limit the employer’s
campaign by prohibiting the fear-mongering attacks on unions
and the dire predictions of disaster following unionization
that have become commonplace in NLRB election campaigns.
These provisions permit the employer to stress the positives
of its employment record, or to conduct “fact-based” cam-
paigns to present the company’s position.  In one such clause,
the employer committed itself to “communicat[ing] with [its]
employees, not in an anti-[union] manner, but in a positive
pro-[company] manner.”4   In another agreement, the employer
pledged “to communicate fairly and factually to employees
in the unit sought concerning the terms and conditions of
their employment with the company and concerning legiti-
mate issues in the campaign.”5   Yet another variant is to limit
the methods in the employer’s campaign, rather than its con-
tent.  In one UNITE VRA, we agreed that the employer would
address all the employees at the onset of a short campaign
period (in a debate format in which the union also spoke).  It
was free to argue against unionization in any manner it wished.
It was, however, thereafter prohibited from campaigning, in-
cluding holding captive-audience speeches or conducting
one-on-one meetings.  Finally, in some such clauses the em-
ployer merely pledges to “strive to create a climate free of
fear, hostility, or coercion.”6

Many VRAs also include restrictions on the union’s
campaigning.  More than three-quarters of Eaton and
Kriesky’s sample of agreements set limits on the union’s be-
havior.7   Unions often commit to notifying the employer of
the union’s intention to initiate a union organizing campaign.8

Commonly, they also prohibit the union from picketing or
striking during the recognition process.  They may also limit
the length of the union’s campaign period,9  ban the union
from denigrating or disparaging the employer,10  or allow the
employer special rights to respond to misstatements of fact
by the union.11   As noted above, they may require the union
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to obtain a supermajority of employee support to obtain card
check recognition.12   Finally, if disputes occur, unions (as
well as employers) are typically committed to participate in
dispute resolution processes.13

II.  The Policy Rationale for VRAs
The primary goals of national labor policy, as imple-

mented by the Act, are twofold: to assure employee free choice
to engage in or refrain from organizing and collective bar-
gaining, and to maintain industrial peace.14   In furthering
these principles, federal labor policy highly values “freedom
to contract” between employers and unions.15   All three of
these aims are promoted by giving deference to VRAs, and
each will be examined in turn.

A.VRAs Promote Employee Free Choice
The differential in organizing success between VRAs

and NLRB elections is undisputed.  Are NLRB elections dis-
torted by employer coercion, or is recognition under VRAs
instead distorted by union coercion, as the critics of VRAs
charge?16   In today’s labor relations landscape, scarred by
massive employer interference with employee Section 7
rights, the answer is crystal-clear: VRAs are an antidote to
venomous employer “vote no” campaigns which routinely
poison the NLRB election process.

1. NLRB Elections Do Not Protect Employee Free Choice
The current framework of NLRB representation proce-

dures and unfair labor practice doctrines, including remedies,
was established in the decades following the passage of Taft-
Hartley.  The law developed at a time when employer hostility
to unions was much less vehement.  In the 1950s and 60s,
employers did not routinely engage in the massive legal and
illegal sabotage of employee Section 7 rights that are com-
monplace today. Despite these changes, the NLRB has taken
no serious measures to ensure that its representation and
unfair labor practice procedures effectively protect employee
free choice in today’s context.

The representation process is flawed in three funda-
mental respects.  First, an employer can delay the representa-
tion process so that it can either dissipate the union’s major-
ity before the election or destroy the union’s bargaining power
before it is required to bargain.17   My union, for example,
endured a delay while an employer litigated a single issue–
whether UNITE was a labor organization under the Act.  Many
other hearings have little more merit than this.  Moreover,
even after a union has won an election, no enforceable court
order will issue requiring bargaining until three or four years
have passed.18 The effects on employees are well-docu-
mented and disastrous.  One study found that the unioniza-
tion rate drops by 2.5% for each additional month between
petition and election,19  while another found a drop of 0.29%
for each day of delay.20

Second, even if the employer limits its campaign to
lawful activity, the volume and vehemence of the employer’s
campaign can terrorize workers.  Employers often drown work-
ers in a tidal wave of predictions about the calamities that will
befall any workplace so unwise as to unionize.  The inces-

sant pounding of captive audience meetings and one-on-
one meetings has nothing to do with a rational exchange of
opinions in the free marketplace of ideas, but is intended to
intimidate.  The ALJ in Parts Depot, Inc.,21  which upheld
UNITE’s claim of several employer unfair labor practices, dis-
cussed the employer’s captive audience meetings, which he
found completely lawful:

If phrased in terms of war, [the company’s] re-
sponse was equivalent to America’s B-52 carpet
bombing of the Iraqi front line forces at the 1991
opening of ‘Desert Storm’ in the Persian Gulf War.
As the Iraqis stumbled from their trenches beg-
ging the advancing United States soldiers to ac-
cept their surrender, so too, figuratively, the
[company’s] employees, shell shocked from the
long series of verbal “carpet bombing” speeches
and videos, would have stumbled toward the
voting booths, begging for the chance to vote
against the Union.... This is not to say that the
speeches and videotapes ... constitute a threat
...22

Third, employer unfair labor practices during NLRB
election campaigns have become routine.23   All available sta-
tistics tell the same story: employer unfair labor practices
have soared since the 1950s and 1960s, devastating Section
7 rights.  One study showed that, in 1969-1976, the number of
workers receiving back pay under Section 8(a)(3) of the Act
totaled approximately 1.2% of voters in representation elec-
tions.  In 1984-1997, that figure increased by almost 800%, to
a level of 9.5%.24   LaBlonde and Meltzer, who criticized fig-
ures in earlier studies as being exaggerated, nevertheless
found a 600% increase in the relative incidence of discrimina-
tory discharges from the late 1960s to late 1980s,25  while
another study revealed a 14-fold increase in employer dis-
crimination against union activists during organizing drives
between the 1950s and the late 1980s.26   Yet another report
found that 31% of all employers illegally fire at least one
worker for union activity during organizing campaigns.27   The
former president of the National Academy of Arbitrators, the
nation’s leading organization of labor-management neutrals,
stated in 1996 that “[t]he intensity of opposition to unioniza-
tion which is exhibited by American employers has no paral-
lel in the western industrial world.”28

The rising tide of employer unfair labor practices, and
particularly discriminatory discharges, against union sup-
porters has contributed directly to the erosion of union win
rates in elections.29   Equally significant, continuing employer
hostility results in only a narrow majority of election victo-
ries leading to the achievement of collective bargaining agree-
ments.  From 1975 to 1993, the success rate for obtaining first
contracts fell from 78% to 55.7%.30

The remedies available to workers coerced in exercis-
ing their Section 7 rights (including postings and reinstate-
ment with back pay) are insufficient both to deter such abuses
or to erase their undermining of employee free choice.
Postings are not likely to dissipate the effect of employer
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threats.31   Reinstated workers often are “so scarred by the
discharge experience that they do not resume union activi-
ties,” and studies show most reinstated workers are gone
within a year, many reporting bad company treatment.32   More
than two-thirds of rerun elections produce the same result as
the election overturned due to objectionable conduct.33

2. VRAs Further Employee Free Choice
VRAs protect employee free choice by eliminating crip-

pling delay and employer coercion.  Typically, representation
issues are definitively resolved through VRAs in weeks or
months rather than years.  VRAs severely restrict delay prior
to determining the union’s majority support.  The parties
agree to a definition of the bargaining unit, eliminating the
lengthy NLRB process of a hearing and appeal to Washing-
ton.  Disagreements are typically resolved through arbitra-
tion, often with expedited procedures.  Because the elimina-
tion of delay at the “front end” of the process is of great
importance to defending employee free choice, VRAs often
limit the campaign period to further produce a speedy re-
sult.34

For example, one SEIU agreement stated that the par-
ties would jointly choose an election officer, who would both
direct an election within five working days following the
union’s presentation of cards from at least 30% of the em-
ployees and oversee the election within 35 days in accor-
dance with NLRB guidelines for assessing the validity of
election results.35   OtherVRAs may provide for NLRB elec-
tions, but contain commitments by the employer not to cause
delay.36

VRAs may also minimize the delay between recogni-
tion, if attained, and the completion of a first contract.  Many
VRAs allow for decision by an arbitrator or similar neutral in
the event that a party to the agreement fails in its duty to
bargain.  As discussed below, unions may obtain court or-
ders under Section 301 enforcing arbitration decisions.  Such
a process is far quicker than an unfair labor practice proceed-
ing through the Board to the Court of Appeals.  An intransi-
gent employer may, of course, appeal the district court’s en-
forcement of an arbitration award, but this is unlikely to be
successful.

VRAs also can help curb employer intimidation,
through the variety of campaign limitations discussed above.
Not only are coercive employer actions less likely in such an
environment, but arbitration or other dispute resolution pro-
cesses in VRAs can resolve potential violations much more
expeditiously, and impose a wider array of remedies, than
NLRB proceedings.37   For example, one UNITE agreement
provided for one of a panel of arbitrators to hold a hearing on
complaints of campaign misconduct within 24 hours of the
complaint and for a bench decision to issue.

3. VRAs Do Not Interfere With Employee Free Choice
Employer advocates claim that VRAs hamper employee

free choice by limiting the ability of employees to hear the
employer’s “vote no” campaign and because card check rec-
ognition as a mechanism for assessing employee desires is
less reliable than an NLRB secret-ballot election.

However, VRAs must be based on employee free choice.
Enforcement of VRAs by the federal courts hinges upon the
union’s demonstration of a “fair opportunity” for employees
to freely decide whether to accept it as a representative.38

The Second Circuit summarized the requirement in no uncer-
tain terms: “[c]ritical to the validity of such a private contract
is whether the employees were given an opportunity to de-
cide whether to have a labor organization represent them.”39

Employer advocates claim that campaign limitation
clauses undemocratically limit the ability of employees to
hear both sides.40   The Yale University Office of Public Af-
fairs’ statement on the issue is typical: “[E]mployees lose the
benefit of a full and open debate that would occur prior to a
union election.”41   Similarly, the employer in Dana42  argued
that the VRA it signed should not be enforced because limits
on employer campaigning violate public policy; it “effectively
silence[d]” the company, and thereby violated the statutory
rights of its employees.43   Rejecting the employer’s argu-
ment, the court stressed two pertinent themes.

First, the court stressed that Section 8(c)44  merely lim-
its what employer speech may constitute evidence of an un-
fair labor practice, but does not require an employer to ex-
press its views.45   “In fact, far from recognizing § 8(c) as
codifying ‘an absolute right’ of an employer to convey its
view regarding unionization to its employees . . . we have
stated that an expression of an employer’s views or opinion
under § 8(c) is merely ‘permissible.’”46   Thus, Dana’s “volun-
tary agreement to silence itself during union organizing cam-
paigns does not violate federal labor policy.”47

Second, the court held that limits on the employer’s
campaign could not interfere with the employees’ Section 7
rights.  “As Section 7 grants employees the right to organize
or to refrain from organizing it is unclear how any limitation
on Dana’s behavior during a UAW organizational campaign
could affect Dana’s employees’ Section 7 rights.”48

This understanding of the limited relevance of Section
8(c) to Section 7 rights is consistent with Linn v. United
Plant Guard Workers of America, Local 114,49  in which the
Court protected union members’ speech against state law
defamation claims absent actual malice.  While stating that
Section 8(c) reflected an “intent to encourage free debate on
issues dividing labor and management,”50  the Court also
stated that

[i]t is more likely that Congress adopted this sec-
tion for a narrower purpose, i.e., to prevent the
Board from attributing anti-union motive to an
employer on the basis of his past statements....
Comparison with the express protection given
union members to criticize the management of
their unions and the conduct of their officers ...
strengthens this interpretation of congressional
intent.51

Additionally, most VRAs do not “silence” employers,
but rather limit their campaigning, often with restrictions on
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the unions’ campaigns as well.  The arbitrator’s decision re-
viewed in the Dana decision concluded that “what the par-
ties appear to have had in mind is that Dana argue its case in
an objective high-minded fashion without resort to the kind
of threats and innuendos which have often accompanied
employer speech in organizing campaigns.”52   In today’s cli-
mate, it is hard to imagine that employees in any case will not
get an opportunity to hear and fairly evaluate anti-union ar-
guments.

Employers also claim that card check recognition is
less reliable than an NLRB election  because they are suscep-
tible to fraud and coercion.53   These arguments are unavail-
ing for two reasons.  VRAs provide mechanisms for prevent-
ing these problems, and the possibility of coercion in obtain-
ing cards is in actuality far less of a threat to employee self-
determination than employer coercion.

Card check procedures remain the primary mechanism
for recognition within VRAs,54  and labor law–as well as the
terms of most VRAs themselves–require that any recogni-
tion following a VRA be free from coercion.  If a union is
accused of obtaining card support through fraud or coer-
cion, an employer could refuse to recognize a union’s claim
of majority support.  Such a refusal would trigger arbitration
procedures, if provided by the VRA, or direct recourse under
Section 301 to federal court.  As noted above, the federal
courts will not enforce VRAs if the union cannot demon-
strate that employees had a “fair opportunity” to freely de-
cide whether to accept it as a representative. If an arbitrator
ever failed to require majority support, such failure would
give the employer recourse at the Board.55

J.P Morgan, however, demonstrates that arbitration is
fully capable of taking irregularities into account in determin-
ing majority status.  The employer alleged that the union had
coerced employees into signing authorization cards.  In re-
sponse, the arbitrator ordered a delay in the card count “until
coercion charges were resolved because authorization cards
obtained through coercion were invalid.”  After the arbitrator
found no union coercion, the employer continued to fight
recognition unsuccessfully in the Second Circuit, which up-
held the arbitrator’s decision.

Thus, the Board’s existing case law governing card
check irregularities will stand as a safeguard–whether en-
forced through arbitration, the courts, or the Board–against
recognition of a union who has engaged in unfair labor prac-
tices.

B. VRAs Promote Industrial Peace and Stability
VRAs also curtail the industrial strife common in orga-

nizing drives.  Indeed, one prerequisite for the enforcement
of such contract through Section 301 suits is that they “for-
ward labor peace.”56   The receptivity of federal courts to
enforcing such agreements57  indicates that those agreement
have generally met this test.

That organizing campaigns often produce bitterness
and divisiveness is uncontested. J.P. Morgan refers to “those

tensions inevitably flowing from a union organizing effort.”58

Similarly, “intensive workplace discussions and arguments
are common.  After several weeks of such campaigning, the
final days before an election usually reach a high level of
tension.”59   In a typical campaign, the employer bombards
employees with the message that, if the facility unionizes, the
employees  “may” lose their jobs, suffer reductions in wages
and benefits due to collective bargaining, or face strikes and
violence, and the union counters with greater promises in
addressing the last attack and in anticipation of the next.  Not
surprisingly, such a campaign spirals into enormous division
and bitterness among employees.  The hostility in the work-
place generated by a hard-fought and prolonged organizing
campaign hurts employers, employees, and the general pub-
lic.

VRAs dramatically ameliorate the strife and tension of
organizing drives by changing their character.  Most VRAs
commit the employer (and typically also the union) to what
the arbitrator in the Dana dispute called a “high-minded”
campaign, in which the parties agree not to disparage each
other but rather to promote themselves.  Most often, cam-
paign limitation clauses do not ‘silence’ the employer, but
rather require of the parties “a civil atmosphere for the dis-
cussion of the issues surrounding the question of union
representation.”60   Indeed, the clause to which Dana agreed
permitted the corporation to “communicate with employees,
not in an anti-UAW manner, but in a positive pro-Dana man-
ner.”61   In interpreting the clause, the parties’ arbitrator con-
cluded that “what the parties appear to have had in mind is
that Dana argue its case in an objective high-minded fashion
without resort to the kind of threats and innuendos which
have often accompanied employer speech in organizing cam-
paigns.”62    The agreement reached between AK Steel Cor-
poration and United Steelworkers of America provides an-
other example.63  Eliminating the fear-mongering common in
“vote no” campaigns is a huge step toward furthering labor
peace and stability.

SEIU’s agreement with one health care employer com-
mitted the parties “to a process that resolves issues between
[them] in a manner that not only reduces conflict, but also
fosters a growing appreciation for [their] respective mis-
sions”64 In a situation involving UNITE, the employer and
union were locked in a bitter dispute for many months, with
many NLRB charges and accusations flying back and forth.
The parties entered into a VRA which provided for an expe-
dited arbitration process to resolve complaints of campaign
misconduct.  Significantly, neither side invoked the process.
Instead, the level of tension decreased dramatically after the
VRA, and the communication between the parties improved
so that disputes were settled without the need for arbitration.

Moreover, VRAs provide for expedited campaigns and
dispute resolution, if and when charges arise.  In addition to
committing the employer not to engage in delaying tactics,
many agreements impose time limits on the union for organiz-
ing.65   Shortening the campaign process helps minimize ten-
sion.  Moreover, arbitration provisions66  allow for quick reso-
lution of charges of coercion, which also minimize tension.
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As noted above, a UNITE agreement permitted arbitration of
alleged campaign conduct violations within 24 hours with a
bench decision.

More than three-quarters of Eaton and Kriesky’s sample
of agreements set limits on the union’s behavior.67   Analyz-
ing one such agreement, in which the union agreed to refrain
from picketing and the employer agreed to card-check recog-
nition, the Sixth Circuit concluded that “each gave up rights
under the Act ¼ in an effort to make the union recognition
process less burdensome for both.”68   VRAs leave the repre-
sentation process itself far freer from strife and tension than
the usual NLRB election.

C. Promoting VRAs Advances Party Resolution in
Labor Relations

Encouraging private party solutions to labor disputes
is a cornerstone of federal labor policy.  American National
Insurance Company stated that “[t]he [NLRA] is designed
to promote industrial peace by encouraging the making of
voluntary agreement governing relations between unions and
employers.”69   Specifically, “voluntary recognition is a fa-
vored element of national labor policy.”70

Arms-length bargaining will create better, more specifi-
cally tailored solutions to particular disputes than standard
Board processes.  “[I]t is incumbent upon the Board,” the
Board held in a recent case, “to recognize and encourage the
efforts expended by [the parties] in attempting innovative
bargaining structures and processes and novel contractual
provisions.”71

VRAs can solve problems in ways in which the Board
cannot.  Clearly, constitutional and statutory concerns of
free speech and due process affect the Board’s ability to limit
campaigning and to provide expedited representation pro-
cesses.  VRAs are not so limited.

III. Adjudicating and Implementing VRAs
A. VRAs are Enforceable Under Section 301
Courts will enforce VRAs under Section 30172  of the

Act.73   Given the importance national labor policy places in
promoting voluntary agreements, this trend is positive and
should be embraced.

In J.P. Morgan, the Second Circuit articulated a three-
part test for determining whether a contract that resolves
representational issues should be enforced.  The contract
must guarantee employee free choice, forward labor peace,
and govern the employer’s relationship with its employees.74

The court found that the VRA satisfied each of the three
criteria.

As noted above, the decision in Dana Corp. found
that the VRA did not violate public policy.  The Sixth Circuit
held that Dana’s contractual commitment to regulate its
speech was permissible because it was certainly allowed to
restrain itself in the absence of such agreement.75 S e c -
tion 301 jurisdiction over representation issues has been chal-
lenged also as an abridgement of the Board’s authority.  None-

theless, the courts have noted that the Board’s primary juris-
diction “does not deprive the courts of jurisdiction, rather, it
raises prudential concerns about whether to exercise it.”76

Thus, “while the courts may not resolve representational
issues, the parties may resolve these issues contractually.”77

In short, the concerns raised by court adjudication of repre-
sentation issues–including the lack of experience in that area
and the historic hostility of federal court to labor rights–are
not present when the parties have formed private contracts
that resolve them.

The Supreme Court has stated that arbitrators–who
typically adjudicate labor disputes under VRAs–bring spe-
cial expertise to the resolution of labor disputes, and that
arbitration is particularly desirable when the parties have
committed to such arbitration “as a substitute for labor
strife.”78   On that basis, the Second Circuit in J.P. Morgan
found a VRA’s inclusion of an arbitration provision strength-
ened its conclusion that the contract was within its jurisdic-
tion under Section 301.  As a word of advice, VRAs should
include arbitration clauses, since courts are comfortable with
enforcing such decisions under Section 301.

B. Parties Cannot Use Board Processes to Evade
Complying with VRAs

In Central Parking and Verizon Information Systems,
the Board correctly determined that VRAs preclude the use
of the Board’s representation processes.79   The Board con-
cluded that parties to VRAs should be held to their bargains,
and that Board processes should not be used to avoid or
undermine a bargain.  Dissents offered in the two cases sug-
gest that the law on this point is not well-established.

In Central Parking, the VRA in question contained an
“after-acquired” clause.  The provision called for employees
in subsequently-purchased parking facilities to be added to
the existing unit upon a showing of majority support.  When
the company purchased a competitor’s facilities, the union
organized employees at those facilities via card check and
demanded recognition.  The employer argued that the em-
ployees were ineligible, as it believed the agreement covered
only newly-created facilities.  The union sued to compel arbi-
tration according to the VRA’s terms, and the employer filed
an RM petition at the Board.

The Board rejected the RM petition, stating that the
employer waived its right to an election by agreeing to card
check recognition in the VRA.  The meaning of the clause
and the overall fairness of the parties’ bargain could be main-
tained only by holding the parties to it:

Interpreting these [card check] clauses to mean
that the employer can...demand an election ren-
ders them totally meaningless and without effect
... [T]o permit the Employer to claim the very right
which it has foregone, perhaps in return for con-
cessions in other areas, would violate the basic
national labor policy requiring the Board to re-
spect the integrity of collective-bargaining agree-
ments.”80
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Chairman Hurtgen’s dissent in Central Parking argued
that the uncertainty surrounding the terms of the after-ac-
quired clause meant that the employer had not given a “clear
and unmistakable” waiver of its right to an election.  Under
these circumstances, the dissent claimed that the issues pre-
sented in the case should be decided exclusively by the Board
and not by arbitration because they concerned representa-
tion.81

Chairman Hurtgen’s conclusion that the Board should
be the exclusive forum for resolving representation issues,
however, stands in marked contrast to the Board’s deferral to
private agreements in at least two notably comparable situa-
tions.  First, the Board “has long held that a stipulated bar-
gaining unit will not be cast aside solely because it desig-
nates a unit [it] might find inappropriate had resolution of the
issue not been agreed upon by the parties.”82   Why should
such voluntary agreements generally be upheld, but unit
determinations made by arbitrators under VRAs not?83   Sec-
ond, the Board defers in non-representation disputes, and
the explanation for treating representation cases differently
is unpersuasive.  The Board has stated that “‘the determina-
tion of questions of representation ¼ do [sic] not depend
upon contract interpretation but involve the application of
statutory policy, standards, and criteria.  These are matters
for decision of the Board rather than the arbitrator.’  But, in
fact, every question of deferral involves application of” such
factors.84

In Verizon Information Systems, a union sought a
Board unit determination notwithstanding the terms of a VRA.
After the union began organizing employees, it and the em-
ployer were unable to agree on the scope of the bargaining
unit.  The union filed for arbitration, and subsequently filed
an RC petition seeking Board resolution of the same issue.

The majority found a “narrow exception to [the] rule”
articulated in the Central Parking dissent that the Board
would not defer its representation processes to private arbi-
tration.85   The Board ruled that the exception lay in the union’s
enjoyment of “the benefits of the arbitration agreement” and
its reservation of “the right to go back to that agreement”86

by virtue of its preceding arbitration filing.  Thus deference
to arbitration was essentially grounded in estoppel.87   Had
the union filed a petition at the Board initially, the Board
would not find that the parties’ VRA barred the petition, be-
cause the parties had not clearly and unmistakably waived
their right to NLRB procedures.88   As in Central Parking,
the majority recognized the importance of holding parties to
a VRA to their contract.  Once the union invoked the agree-
ment, “the fundamental policies of the Act [could] best be
effectuated by holding the [union] to its bargain.”89   The
Board concluded that “[t]o do otherwise would permit the
Petitioner to take advantage of the benefits accruing from its
valid contract while avoiding its commitment by petitioning
to the Board ...”90

Member Walsh’s dissent in Verizon argued that the
VRA’s omission of a “clear and unmistakable” waiver of the
union’s statutory right to file a representation petition meant

that the petition from it should not be barred.91   Nonetheless,
on these facts, the Verizon majority’s willingness to hold the
union to its bargain correctly prevents the use of Board pro-
cesses to undermine the party’s agreement.

As mentioned above, the Board’s treatment of “reverse
neutrality agreements”–which commit union to not organize
particular groups of employees–is similar to that of VRAs.92

The seminal Briggs Indiana decision equally applies to VRAs:

The question here is not whether we should en-
force the agreement so as to deny an individual
Briggs ... employee the right to select a UAW
affiliate as his representative ... It is merely
whether it is the proper function of the [NLRB]
to expend its energies and public funds to con-
firm a result which the Union agreed it would
refrain, temporarily, from seeking to achieve....
The International [of the UAW] may have good
reason to regret the original commitment or to
decline hereafter to renew it.  But this Board
should not take affirmative action to facilitate its
avoidance.  That is not the business of the Gov-
ernment of the United States.93

Indeed, Verizon emphasized that “[i]f there is an ex-
press promise, we will enforce it, for a party ought to be
bound by its promise.”94

In another word of advice, parties negotiating a VRA
should expressly waive the right to utilize Board processes
to avoid needless litigation.

C. VRAs as Mandatory Subjects of Bargaining
Differences within the Board and between the Board

and the courts of appeals shows the  categorization of VRAs
as mandatory or permissive subjects to be an unsettled area
of law.  The distinction is critical for several reasons.  Bar-
gaining parties can violate agreements on permissive sub-
jects without violating the NLRA, and union-employer agree-
ments regarding permissive subjects may be enforced only
via Section 301 suits or arbitration.95   More importantly, par-
ties engaged in bargaining may not insist to impasse on per-
missive subjects, and strikes over such demands are unlaw-
ful and unprotected.96

Mandatory subjects settle an aspect of the relation-
ship between an employer and its employees.97   In Pitts-
burgh Plate Glass, the Court ruled that matters involving
individuals outside the employment relationship will be man-
datory subjects if they “vitally affect the ‘terms and condi-
tions’ of employment” for the unit.98   By holding that an
employer’s breach of an “after-acquired store” VRA99  vio-
lated its duty to bargain under Section 8(a)(5), the Board’s
decision in Kroger II implied that such agreements were man-
datory subjects of bargaining.100   In Lone Star Steel,101  the
Board ruled that an “application-of-contract” VRA102  was
also a mandatory subject of bargaining.  The Tenth Circuit
overruled the Board in Lone Star, however, arguing that the
clause was “much broader than necessary to accomplish the
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legitimate Union goal of protecting” wages and jobs of em-
ployees in the existing unit.103

The Board recently revisited the mandatory/permis-
sive debate in Pall Biomedical.104   The scope of the VRA in
Pall Biomedical was extremely limited.  It applied only to
work performed at one other facility in the same geographic
area and of the same type performed by bargaining unit em-
ployees, and would be activated only in the event that the
other facility began performing bargaining unit work.  Bar-
gaining unit employees were so worried about the transfer of
unit work to the other facility that they struck to obtain the
VRA.  Although they originally had sought a VRA that would
apply the collective bargaining agreement to the facility upon
recognition, the employees ultimately compromised with the
employer in securing it (by agreeing that the parties would
negotiate a new contract upon recognition), and simulta-
neously settled the strike.  The Board, with Chairman Hurtgen
dissenting, concluded without difficulty that the VRA “vi-
tally affect[ed]” the unit and was thus a mandatory subject.

The D.C. Circuit in Pall Corporation,105  arguably mis-
applying a two-prong test it found in Oliver,106  reversed.
Insofar as it “vitally affect[ed]” the terms and conditions of
employment of bargaining unit employees, the Pall VRA
passed the first prong of Oliver.  The court said that it did not
pass the second prong, which asks whether the matter con-
stitutes “a direct frontal attack upon a problem thought to
threaten” the interests of bargaining unit employees.107   The
court noted the “modest reach” of the agreement merely put
the union “in a position” to address the prospect of trans-
ferred bargain unit work.  “The Union would still have to
negotiate a CBA, which might or might not equalize labor
costs between the new and old plants.  Thus, even expedited
recognition is only the first step ...”108 Pall Corp. concluded
that “prescribing the manner of recognition at a new facility
is not ‘a direct frontal attack’... [and] therefore the [VRA]
does not concern a mandatory subject of bargaining.”109

Pall Corporation is deeply problematic.  As both union
and management attorneys agree, the decision threatens to
complicate collective bargaining with unnecessary tension
and strife.110   Because more extensive VRAs (requiring appli-
cation of the collective bargaining agreement to newly-orga-
nized employees) are more likely mandatory subjects under
Pall Corporations’s analysis, unions and employers are less
likely to compromise and avoid destructive, but protected,
strikes or lockouts.111   The willingness of Pall’s employees to
settle their strike for a lesser VRA meant that the strike (had it
not settled) might become unprotected and the resulting VRA
unenforceable.  Kane notes that “the paradox created ... in
Pall also hinders the Act’s overriding goal of stability in
labor-management relations, good faith in collective bargain-
ing, and the quick, efficient disposition of the organizing
process.”112   If compromise solutions are not mandatory sub-
jects, compromise will be impeded and unnecessary strikes
will result.

Aside from its probable consequences for the collec-
tive bargaining process, Pall Corporation takes an

unpersuasively narrow view of what types of VRAs should
be mandatory.  It is illogical to conclude, as did the D.C.
Circuit by application of the “direct frontal attack” standard,
that a compromise agreement that poorly defends an existing
unit (as the Pall VRA may have, by including recognition,
but not contract extension, provisions) is not nonetheless
capable of furthering the interests of the unit.  The VRA in
Pall Biomedical did not “clog up”113  the bargaining process,
as the dissent suggests, but was rather a vital concern of the
existing unit.

Moreover, increasing union members throughout an
employer, even if in unrelated divisions, may vitally increase
the union’s bargaining power on behalf of existing units.
The recent Meijer114  decision suggests the relevance of
broader organizing efforts (which VRAs aim to further) to the
bargaining strength of existing units.  In that case, the Ninth
Circuit held that unions may charge non-member employees,
as a part of agency fees, costs associated with organizing
non-unit employees in the relevant market.  The court ruled
that such costs were “germane to collective bargaining” be-
cause they “may ultimately inure to the benefit of the mem-
bers of the local union...”115 Meijer’s commonsense “ger-
mane to collective bargaining” standard–which, unlike the
paradoxical result of Pall Corporation, promotes such bar-
gaining and implicitly recognizes the broader role VRAs play
in strengthening existing bargaining units–should be the test
for determining the mandatory or permissive character of
VRAs.

The General Counsel Memorandum in Sahara Hotel116

presents another approach to the mandatory/permissive de-
bate.  Sahara Hotel suggests that a VRA’s constituent parts
should be analyzed piecemeal, with various provisions (in-
cluding after-acquired clauses, access to employee contact
information and to company facilities, and employer speech
clauses) labeled individually as mandatory or permissive.117

The memo’s treatment of the “employer speech clause,” how-
ever, deserves further attention.  Such clauses are central to
many agreements, and crucial–given the prevalence of legal
and illegal employer coercion during organizing campaigns–
for promoting employee Section 7 rights.

Despite the importance of such clauses, the memo ar-
gued that they are permissive subjects because “they re-
quire the Employer to waive its Section 8(c) right,” and noted
that proposals requiring a party’s waiver of statutory rights
have been found permissive subjects of bargaining in “a
wide variety of situations.”118   This assessment is misguided
for several reasons.  First, as noted above, Section 8(c) does
not confer a statutory right, but rather merely exempts from
regulation a category of speech.  Second, waivers of putative
statutory rights are not necessarily permissive subjects.
Employers may insist to impasse on no-strike clauses, de-
spite the fact that the ability to engage in primary strikes is
expressly protected in Section 13 of the NLRA.119

D. Demands for VRAs Do Not Justify RM Petitions
In three recent cases–New Otani Hotel & Garden,120

Rapera, Inc.,121 and Brylane, L.P.122  –the Board has properly
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found that a union’s campaigning for a VRA including a card
check recognition process did not justify an employer-filed
representation petition (“RM petition”).  Dissents in each
case highlight the unsettled nature of the law in this area.

Only an “actual present demand for recognition” suf-
fices for an RM petition, not organizational efforts which are
designed to lead toward a demand for recognition.  As the
New Otani decision noted, “It would be contrary to the Con-
gressional intent underlying Section 9(c)(1)(B) to find that
any conduct with a representational objective, which falls
short of an actual, present demand for recognition, will sup-
port an election petition filed by an employer.”123

This rule stems from Congress’s desire to protect Sec-
tion 7 rights from employer manipulation.  “Congress sought
to prevent employers from utilizing such [RM] petitions as a
means to undermine employee free choice,”124  and from ob-
taining “a vote rejecting the union before the union had a
reasonable opportunity to organize.”125   Congress did not
wish to allow employers to “short-circuit the process or im-
munize itself from recognitional picketing by precipitating a
premature election.”126

The Board has never found the basis for an RM peti-
tion in situations in which unions have waged a campaign for
campaign limitations and a card-check recognition process.
To the contrary, the Board has found RM-petitions justified
only when a union requests that an employer sign a contract
or immediately recognize the union.127

Chairman Hurtgen dissented in New Otani and Mem-
ber Cowan dissented in Brylane. Rapera upheld the Re-
gional Director’s dismissal of the RM petition by a vote of
two (Members Liebman and Walsh affirming the dismissal)
to two (Members Hurtgen and Chairman Truesdale voting to
reverse).  The Hurtgen/Truesdale opinion found that the
union’s requesting a card check recognition process com-
bined with a sworn statement submitted to district court128

that the union enjoyed majority status constituted a “present
demand for recognition.”  The Liebman/Walsh opinion
stressed that statements made to third parties could not con-
stitute a demand made to the employer.  We, needless to say,
agree with Liebman and Walsh.  The Board should maintain
its precedent and not permit employers to preclude union
campaigns for VRAs by expanding the basis for RM peti-
tions.

*  Brent Garren is Senior Associate General Counsel for
UNITE HERE.  Great thanks goes to Pat Lavelle, a law clerk at
UNITE, who provided invaluable assistance in the research
and writing of this article.   This article originally appeared in
Volume 54 of the CCH Labor Law Journal (2003), and was
reprinted with permission.
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conducted in areas with high concentrations of workers who
may have worked in jobs where they were exposed to asbes-
tos.

The lawyers and the screening firms recruit plaintiffs
through exaggerated claims, such as “Find out if YOU have
MILLION DOLLAR LUNGS!”5   Senior United States District
Court Judge Jack Weinstein and Bankruptcy Court Judge
Burton Lifland have explained:  “Claimants today are diag-
nosed largely through plaintiff-lawyer arranged mass screen-
ings programs targeting possible exposed asbestos-workers
and attraction of potential claimants through the mass me-
dia.”6   Former United States Attorney General Griffin Bell has
pointed out that “[t]hese screenings often do not comply
with federal or state health or safety law.  There often is no
medical purpose for these screenings and claimants receive
no medical follow-up.”7

The Association of Occupational and Environmental
Clinics has stated its concern that “medically inadequate
screening tests are being conducted to identify cases of as-
bestos-related disease for legal action. These tests do not
conform to the necessary standards for screening programs
conducted for patient care and protection.”8   Dr. Michael
Harbut, an occupational health specialist in Michigan, ex-
pressed particular outrage at this practice, saying that any
lawyer who “degrades the value of human health by relying
only on x-rays for making a diagnosis of asbestosis is cer-
tainly morally corrupt, if not criminally corrupt.”9

In 2003, the American Bar Association’s Board of Gov-
ernors authorized the formation of a commission to study the
issue.  With the assistance of the American Medical Associa-
tion, the ABA Commission on Asbestos Litigation consulted
some of the Nation’s most prominent physicians in the field
of occupational medicine and pulmonary disease.  The
Commission’s report confirmed that a large percentage of
asbestos claimants are recruited through litigation screen-
ings:

For-profit litigation “screening” companies have
developed that actively solicit asymptomatic
workers who may have been occupationally ex-
posed to asbestos to have “free” testing done –
usually only chest x-rays.  Promotional ads de-
clare that “You May Have Million $ Lungs” and
urge the workers to be screened even if they
have no breathing problems because “you may
be sick with no feeling of illness.”  The x-rays are
usually taken in “x-ray mobiles” that are driven
to union halls or hotel parking lots.  There is
evidence that many litigation-screening compa-
nies commonly administer the x-rays in violation
of state and federal safety regulations.  In order

Widespread abuse and even fraud have long been ru-
mored to be a part of asbestos litigation.  A recent study,
published in Academic Radiology, is the latest confirmation
that over-diagnosis of asbestos-related conditions is a major
problem.  The study suggests that x-ray readers used by
plaintiffs’ lawyers in asbestos cases are not detached medi-
cal experts, but hired guns retained because they will reach
conclusions that support the lawyers’ cases.

In conducting the study, Drs. Joseph Gitlin and Eliza-
beth Garrett-Mayer of the Johns Hopkins School of Medi-
cine had six independent experts evaluate 492 x-rays used by
plaintiffs’ lawyers as a basis for asbestos claims.  The study’s
authors did not tell the experts the source of the x-rays or that
the films already had been entered into evidence in litigation.
The x-ray readers hired by plaintiffs’ lawyers found evidence
of possible asbestos-related abnormalities in a staggering
95.9% of the cases, but the independent radiologists found
abnormalities in just 4.5% of the cases.  As Drs. Gitlin and
Garret-Mayer concluded, this enormous disparity is too great
to be explained by a reasonable difference of opinion.1

Previous attempts to assess the scope of unreliable x-
ray readings in asbestos cases resulted in similar findings.
For example, in 1990, an independent panel of radiologists
studied 439 tire worker claimants “diagnosed” by plaintiffs’
doctors as having an asbestos-related disease.  The research-
ers, however, found that only 2.5% of the claimants had con-
ditions consistent with asbestos exposure, leading them to
conclude that “the plaintiffs’ doctors’ diagnoses of asbestos
related conditions was ‘mistakenly high.’”2

United States District Court Judge Carl Rubin of the
Southern District of Ohio studied the merits of sixty-five as-
bestos bodily injury cases by appointing medical experts to
evaluate the claims.  All of the plaintiffs had claimed some
asbestos-related condition, but the court-appointed experts
found that sixty-five percent of the claimants had no asbes-
tos-related conditions at all.  Of the remaining thirty-five per-
cent of claimants, approximately fifteen percent had asbesto-
sis, and the rest presented only pleural conditions.3

In another study, neutral academics appointed by the
Manville Personal Injury Settlement Trust evaluated the re-
sults of more than 6,400 audited claims of alleged asbestosis
and pleural disease.  In approximately forty-one percent of
the cases, the Trust’s physicians disagreed with the plaintiff
experts, finding that the claimant had either no disease or a
less severe condition than alleged.4

Mass Screening Mischief
X-rays like those reviewed in the Johns Hopkins study

typically result from mass screenings conducted by plaintiff
lawyers and their agents. Such screenings are frequently
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to get an x-ray taken, workers are ordinarily re-
quired to sign a retainer agreement authorizing a
lawsuit if the results are “positive.”

The x-rays are generally read by doctors who are
not on site and who may not even be licensed to
practice medicine in the state where the x-rays
are taken or have malpractice insurance for these
activities.  According to these doctors, no doc-
tor/patient relationship is formed with the
screened workers and no medical diagnoses are
provided.  Rather, the doctor purports only to be
acting as a litigation consultant and only to be
looking for x-ray evidence that is “consistent
with” asbestos-related disease.  Some x-ray read-
ers spend only minutes to make these findings,
but are paid hundreds of thousands of dollars –
in some cases, millions – in the aggregate by the
litigation screening companies due to the vol-
ume of films read. 10

In the wake of these studies, “considerable doubt” has
been placed on the reliability of claims generated through
mass screenings.11   As one physician has explained, “the
chest x-rays are not read blindly, but always with the knowl-
edge of some asbestos exposure and that the lawyer wants
to file litigation on the worker’s behalf.”12   Moreover, some
attorneys reportedly pass an x-ray around to numerous radi-
ologists until they find one who is willing to say that the film
shows symptoms of an asbestos-related disease – a practice
strongly suggesting unreliable scientific evidence.13   One
plaintiffs’ expert medical witness has remarked that he “was
amazed to discover that, in some of the screenings, the
worker’s x-ray had been ‘shopped around’ to as many as six
radiologists until a slightly positive reading was reported by
the last one.”14

The result is “the epidemic of asbestosis observed . . .
in numbers which are inconceivable and among industries
where the disease has never been previously recognized by
medical investigation.”15   In fact, in 2003, more than 100,000
new asbestos claims were filed – “the most in a single year.”16

Impact on Compensation for the Truly Sick
Given the abuse of mass screenings and the unreliable

medical reports generated as a result of the screening pro-
cess, it should not be surprising that most new asbestos
claimants – up to ninety percent – have no medically cogni-
zable injury or impairment.17   These claimants “continue to
lead active, normal lives, with no pain or suffering, no loss of
the use of an organ or disfigurement due to scarring.”18

Cardozo Law School Professor Lester Brickman, an expert on
asbestos litigation, has said that “the ‘asbestos litigation
crisis’ would never have arisen and would not exist today” if
not for the claims filed by unimpaired claimants.19

The presence of unimpaired claimants on court dock-
ets and in settlement negotiations “inevitably diverts legal
attention and economic resources away from the claimants
with severe asbestos disabilities who need help right now.”20

Consider, for example, the litigation involving Johns-Manville,
which filed for bankruptcy in 1982.  It took six years for the
company’s bankruptcy plan to be confirmed.  Payments to
Manville Trust claimants were halted in 1990, and did not
resume until 1995.  According to the Manville trustees, a
“disproportionate amount of Trust settlement dollars have
gone to the least injured claimants—many with no discern-
ible asbestos-related physical impairment whatsoever.”21   The
Trust is now paying out just five cents on the dollar to as-
bestos claimants.22   The trusts created through the Celotex
and Eagle-Picher bankruptcies have similarly reduced pay-
ments to claimants.23

The same injustice can be seen on an individual level.
For example, the widow of a Washington State man who died
from mesothelioma has been told that she should expect to
receive only fifteen percent of the $1 million she might have
received if her husband had filed suit before the companies
he sued went bankrupt.24   The widow of an Ohio mechanic
will recover at most $150,000 of the $4.4 million award that
she received for her husband’s death.25

For these reasons, lawyers who represent cancer vic-
tims have been highly critical of mass screenings and the
filings they generate.  They appreciate that payments to the
non-sick, and transaction costs spent litigating their claims,
are depleting scarce resources that should go to “the sick
and the dying, their widows and survivors.”26   Here is what
some of the lawyers have said:

- Richard Scruggs of Mississippi:  “Flooding the
courts with asbestos cases filed by people who
are not sick against defendants who have not
been shown to be at fault is not sound public
policy.”27

- Matthew Bergman of Seattle:  “Victims of me-
sothelioma, the most deadly form of asbestos-
related illness, suffer the most from the current
system … the genuinely sick and dying are often
deprived of adequate compensation as more and
more funds are diverted into settlements of the
non-impaired claims.”28

- Peter Kraus of Dallas has said that plaintiffs’
lawyers who file suits on behalf of the non-sick
are “sucking the money away from the truly im-
paired.”29

- Steve Kazan of Oakland, California has testified
that recoveries by the unimpaired may result in
his clients being left uncompensated.30

- Terrence Lavin, an Illinois State Bar President
and Chicago plaintiffs’ lawyer:  “Members of the
asbestos bar have made a mockery of our civil
justice system and have inflicted financial ruin
on corporate America by representing people
with nothing more than an arguable finding on
an x-ray.”31
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Filings by unimpaired claimants not only threaten pay-
ments to the truly sick, they also have serious consequences
for defendants.  Asbestos litigation has already forced more
than seventy companies into bankruptcy.32

As a result, “the net has spread. . . to companies far
removed from the scene of any putative wrongdoing.”33

Peripheral defendants are being dragged into the litigation to
make up for the “traditional defendants” that are no longer
around to pay their full share.34   The RAND Institute for Civil
Justice has now identified more than 8,500 asbestos defen-
dants, 35  up from only 300 in 1982.36   Asbestos litigation now
touches firms in industries engaged in almost every form of
economic activity that takes place in the economy.

Solutions
The United States Supreme Court has said that this

country is in the midst of an “asbestos-litigation crisis.”37

Efforts need to be made now to police abuse in the litigation
and help preserve resources needed to compensate the sick.38

First, state courts should dismiss claims initiated
through mass screenings.  This has been the practice in fed-
eral asbestos cases since January 2002.  The judge who is-
sued that order, Senior United States District Judge Charles
Weiner of the Eastern District of Pennsylvania, observed
that “the filing of mass screening cases is tantamount to a
race to the courthouse and has the effect of depleting funds,
some already stretched to the limit, which would otherwise
be available for compensation to deserving plaintiffs.”39

Second, courts should use objective medical criteria to
ensure that claimants who are sick with an asbestos-related
illness can have their cases tried first.  The claims of the
unimpaired should be suspended and preserved so they can
file claims in the future should they become sick.40   This
practice is the trend in state court asbestos litigation.41

For example, courts in New York City, Chicago, Boston,
Baltimore, Seattle, Syracuse, Portsmouth (Virginia), and Madi-
son County (Illinois), have ordered the claims of individuals
with no present asbestos-related impairment to be placed on
an inactive docket (also called a pleural registry or deferred
docket).42   Statutes of limitations are tolled and discovery is
stayed with respect to claims placed on the inactive docket.
A case may be removed to the active docket and set for trial
when the claimant presents the court with credible medical
evidence of asbestos-related impairment.  Unimpaired dock-
ets relieve the pressure on courts to decide “claims that are
premature (because there is not yet any impairment) or actu-
ally meritless (because there never will be).”43

Other courts have entered orders requiring potential
plaintiffs to meet certain objective medical criteria in order to
proceed with a claim in that court.44   Claimants not able to
demonstrate functional impairment will have their claims ad-
ministratively dismissed until an impairing condition devel-
ops.  Should a claimant develop such an impairing condition,
he or she would be permitted to re-file a claim.45

Third, courts should exercise their “gatekeeper func-
tion” to ensure that only sound science is presented at trial.46

The recent Johns Hopkins study suggests that courts should
view x-ray evidence skeptically.

Fourth, courts should not join dissimilar cases for trial.
Some courts have tried to address the overabundance of
asbestos claims on their dockets by joining asbestos claims
for resolution, either in mass consolidations or in clusters.  In
such proceedings, people with serious illnesses are often
lumped together with claimants having different alleged harms
or no illness at all; frequently, multiple defendants are named.47

The cases generally involve aggressive management of the
docket by the trial judge and pressure on the defendants to
settle.

The motivation for case consolidation seems logical.
If asbestos claims are crowding court dockets, then it would
seem sensible to resolve the claims as efficiently as possible
and to reduce the transaction costs in doing so.  Unfortu-
nately, in lowering the barriers to litigation, these courts have
unintentionally encouraged the filing of more claims.48   As
Duke Law Professor Francis McGovern has explained:
“Judges who move large numbers of highly elastic mass torts
through their litigation process at low transaction costs cre-
ate the opportunity for new filings.  They increase demand
for new cases by their high resolution rates and low transac-
tion costs.  If you build a superhighway, there will be a traffic
jam.”49

Fifth, courts should preserve assets for sick asbestos
claimants by severing, deferring, or staying punitive damage
claims.50   As the United States Court of Appeals for the Third
Circuit concluded when it approved a decision by Judge
Weiner to sever all punitive damages claims from federal as-
bestos cases: “It is responsible public policy to give priority
to compensatory claims over exemplary punitive damage wind-
falls . . .”51  Repeated punitive damages awards serve no con-
stitutionally justifiable or sound public policy goal in asbes-
tos cases.52

Finally, courts should impose ad hoc public policy limi-
tations on joint liability in asbestos and other appropriate
cases.  As Pepperdine Law Professor Richard Cupp, Jr. has
written: “unlimited and unrestrained joint liability represents
unsound public policy in the current asbestos litigation en-
vironment.”53

Conclusion
The current asbestos litigation system is not working

for sick claimants, defendants, or society as a whole.  Changes
are needed.  As Senior Judge Joseph F. Weis, Jr. of the Third
Circuit Court of Appeals has stated:

It is time—perhaps past due—to stop the hem-
orrhaging so as to protect future claimants….
[A]t some point, some jurisdiction must face up
to the realities of the asbestos crisis and take a
step that might, perhaps, lead others to adopt a
broader view. Courts should no longer wait for
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congressional or legislative action to correct
common law errors made by the courts them-
selves. Mistakes created by courts can be cor-
rected by courts without engaging in judicial
activism.  It is judicial paralysis, not activism,
that is the problem in this area.54

The sound and fair reforms we suggest would be a
good place to start for courts interested in solving serious
problems in the litigation and helping sick claimants.

*The authors are attorneys in the law firm of Shook, Hardy &
Bacon L.L.P. in Washington, D.C.  They represent a coalition
of companies with an interest in asbestos litigation.
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NEW YORK DISTRICT COURT DISMISSES MAJOR RIGHTS SUIT ON APARTHEID
BY CHRISTOPHER WANG*

In In re South African Apartheid Litig.1, the district court for
the Southern District of New York (Sprizzo, J.) recently con-
sidered whether multinational corporations that did business
in apartheid South Africa violated international law, and there-
fore could be held subject to suit under the Alien Tort Claims
Act (ATCA),2 and other jurisdictional provisions.

The human-rights abuses of the South African apart-
heid regime have been well-documented.  Under this system,
established in 1948 upon the rise to power of the National
Party, the white minority, which accounted for fourteen per-
cent of the population, completely ruled over the country
and controlled all aspects of life.  By law, black Africans were
relegated to certain lands called “bantustans,”  which were
characterized by disease, malnourishment, and lack of basic
amenities, and could gain access to urban areas only by car-
rying a passbook that contained information as to the
person’s identity, ethnic group, and employer.  Once employ-
ment was terminated, it would be noted on the passbook and
the individual would be sent back to life on the bantustan
until called upon again to serve the white economy.  As a
result of this exploitation, the white minority earned on aver-
age four times as much income and suffered far less from
diseases and lack of resources.  The apartheid regime en-
forced this gross disparity by brutally cracking down on Af-
rican demonstrations and resistance movements.

Defendants in the suit at bar are multinational corpora-
tions that did business in South Africa during the apartheid
period.  Defendants both benefited from the cheap labor that
the apartheid system provided and supplied resources to the
South African government or to entities controlled by the
government.  Many of those resources were used by the
apartheid regime to further its policies of oppression and
persecution of the African majority.  Defendants whose sites
of operations were deemed key points under the National
Key Points Act of 1980 were required to provide high levels
of security to protect against civil unrest and African upris-
ings, and the owners of those sites were required to provide
storage facilities for arms and to cooperate with the South
African Defense Force to provide local defense of the area.
Following several United Nations resolutions denouncing
the South African government’s apartheid policy, many de-
fendants publicly withdrew from South Africa while main-
taining profitable entities within the country that continued
to provide goods and services that assisted the regime.

Three different sets of plaintiffs brought actions in eight
federal district courts in mid- to late 2002 on behalf of indi-
viduals who lived in South Africa between 1948 and the
present and who suffered damages as a result of the crimes
of apartheid.  Plaintiffs sought equitable, injunctive, and
monetary relief from defendants, alleging, inter alia, that vio-
lations of international law -- including forced labor, geno-
cide, torture, sexual assault, unlawful detention, extrajudicial
killings, war crimes, and racial discrimination -- rendered de-

fendants subject to suit in United States federal district court
under the ATCA and other jurisdictional provisions.  Specifi-
cally, plaintiffs alleged that (1) defendants engaged in state
action by acting under color of law in perpetrating these
international law violations; (2) defendants aided and abet-
ted the apartheid regime in the commission of these viola-
tions; and (3) defendants’ business activities alone are suffi-
cient to make out an international law violation.  The actions
were transferred to the district court by the Judicial Panel on
Multidistrict Litigation.  Defendants brought Rule 12(b)(1)
and 12(b)(6) motions to dismiss for lack of subject matter
jurisdiction and for failure to state a claim upon which relief
can be granted, respectively.

The district court granted defendants’ motion to dis-
miss for lack of subject matter jurisdiction under the ATCA
upon finding that the various complaints did not sufficiently
allege that defendants violated international law.  In so hold-
ing, the court first described the scope of the ATCA.  The
ATCA provides that “[t]he district courts shall have original
jurisdiction of any civil action by an alien for a tort only,
committed in violation of the law of  nations or a treaty of the
United States.” 3  Recently, in Sosa v. Alvarez-Machain,4 the
Supreme Court set forth the following considerations for
courts to use in determining whether conduct should be
found to be encompassed by the ATCA:  (1) the claim must
“rest on a norm of international character accepted by the
civilized world and defined with a specificity comparable to
the features of the 18th-century paradigms we have recog-
nized”; (2) courts should be averse to innovating without
legislative guidance, particularly when making the decision
to “[e]xercise a jurisdiction that remained largely in shadow
for much of the prior two centuries”; (3) courts should be
wary of creating private rights of action from international
norms because of the collateral consequence such a deci-
sion would have; (4) courts must consider that ATCA suits
can impinge on the discretion of the legislative and executive
branches of this country as well as those of other nations;
and (5) courts must be mindful of the absence of a “congres-
sional mandate to seek out and define new and debatable
violations of the law of nations.” 5  Applying these stan-
dards, the district court concluded that “it is clear that none
of the theories pleaded by plaintiffs support jurisdiction un-
der the ATCA.”6

First, with regard to plaintiffs’ state-action theory, the
court observed that Second Circuit case law requires that
state action under the ATCA involve a private individual
“act[ing] together with state officials or with significant state
aid.”7   In this case, however, plaintiffs at most allege that by
engaging in business with the South African regime, defen-
dants benefited from the unlawful state action of the apart-
heid government.8    The court rejected the plaintiffs’ reliance
on Wiwa v. Royal Dutch Petroleum Co.,9 a case that found
state action where defendants actively cooperated with Ni-
gerian officials in the suppression of a group that was in
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opposition to the defendants’ activities in the region, as in-
applicable because such activities were not present in this
case.10   Instead, plaintiffs at most “allege that defendants
followed the National Key Points Act and made the neces-
sary preparations to defend their premises from uprisings,”
an action that “alone does not constitute the joint action
with the apartheid regime to commit the slew of international
law violations that are complained of.”11  Because the court
found no state action, it declined to consider “whether the
actions of the apartheid regime violated the law of nations so
as to support jurisdiction under the ATCA.”12

Second, the court considered plaintiffs’ argument that
aiding and abetting international law violations or doing busi-
ness in apartheid South Africa constituted conduct action-
able under the ATCA pursuant to Sosa.  In rejecting this
argument, the court first noted that Second Circuit case law
requires a showing that defendants violated a legal obliga-
tion, not simply a moral or political one, and that plaintiffs’
citations failed to show that aiding and abetting international
law violations “is itself an international law violation that is
universally accepted as a legal obligation.”13  The court found
support for its finding in the Supreme Court’s opinion in
Central Bank v. Denver v. First Interstate Bank of Denver,14

in which the Court held that aider and abettor liability in civil
cases should not be inferred where Congress did not explic-
itly provide it.  Noting that “Central Bank applies with spe-
cial force here,” the court concluded that “the ATCA pres-
ently does not provide for aider and abettor liability, and this
Court will not write it into the statute,” consistent with Sosa’s
admonition that “Congress should be deferred to with re-
spect to innovative interpretations of that statute” and with
its mandate that courts “engage in ‘vigilant doorkeepking.’”15

The court also observed that “allowing courts in this coun-
try to hear civil suits for the aiding and abetting of violations
of international norms across the globe . . . would not be
consistent with the ‘restrained conception’ of new interna-
tional law violations that the Supreme Court has mandated
for the lower federal courts.”16

Finally, the court considered the theory that defen-
dants violated the law of nations by doing business in apart-
heid South Africa.  In support of this theory, plaintiffs cited
several treaties and a number of General Assembly and Secu-
rity Council declarations and resolutions.17    In holding these
citations inapplicable, the court concluded that several of
them are not self-executing, and thus created no private li-
ability in United States courts, while others “simply do not
create binding international law.”18 The court found the only
possible ground of liability to be a series of non-binding
General Assembly resolutions condemning defendants’ busi-
ness activities in South Africa, but concluded that “the opin-
ions expressed by these resolutions never matured into cus-
tomary international law actionable under the ATCA.”19

Moreover, imposing ATCA liability for doing business in
South Africa would pose a host of negative collateral conse-
quences for international commerce, “expand precipitously
the jurisdiction of the federal courts [contrary to] the ‘ex-
traordinary care and restraint’ that [courts] must exercise in

recognizing new violations of customary international law,”
and be inconsistent with the policy of Congress and many
world powers to encourage business investment in apart-
heid South Africa as a means of bringing about change.20

Accordingly, because the court found no subject matter ju-
risdiction under the ATCA, it dismissed all claims thereun-
der.21

*Christopher Wang is an attorney at the U.S. Department of
Justice.  The views expressed are those of the author alone.

Footnotes

1In re South African Apartheid Litig., 2004 WL 2722204 (S.D.N.Y.

Nov. 29, 2004).

228 U.S.C. § 1350.

328 U.S.C. § 1350.

4Sosa v. Alvarez-Machain, 124 S. Ct. 2739 (2004).

5Id. at 2761-63, 2766 n.1.

6 2004 WL 2722204, at *6.

72004 WL 2722204, at *6.

8Ibid.

9Wiwa v. Royal Dutch Petroleum Co., 2002 WL 319887 (S.D.N.Y.

Feb. 28, 2002).

10Id. at *7.

11Ibid.

12 Ibid.

132004 WL 2722204, at *7-*8.

14Central Bank v. Denver v. First Interstate Bank of Denver, 511 U.S.

164 (1994).

152004 WL 2722204, at *8.

16Id. at *9.

172004 WL 2722204, at *9.

18Id. at *9-*10.

19Id. at *11.

20Ibid.

21   The court also dismissed claims brought under the Torture Victim
Protection Act of 1991 (TVPA) for many of the same reasons it
dismissed claims brought under the ATCA, and dismissed claims brought
under the Racketeer Influenced and Corrupt Organizations Act (RICO)
because plaintiffs failed to demonstrate that Congress intended RICO
to apply extraterritorially to the conduct at issue or to show a rack-
eteering enterprise.  2004 WL 2722204, at *12-*14.



128 E n g a g e Volume 6, Issue 1

A COMMENT ON CALIFORNIA’S PROPOSITION 64
BY RAYMOND TITTMAN*

For California trial lawyers, Proposition 64’s passage
brings the “judgment day” Gov. Arnold Schwarzenegger prom-
ised in his now-famous “girlie man” speech.  But “judgment
day” is not over, as the proposition should by no means be
seen as a total victory for tort reform advocates.  Proposition
64, however, may have set the pace for reform in other areas
that these advocates highlight as priorities.

Proposition 64, winning with 59% support, will limit
certain civil lawsuits to plaintiffs actually injured in some
way. California voters responded overwhelmingly to Gov.
Schwarzenegger’s election-eve rallies and commercials de-
scribing the serious damage to businesses under the status
quo, where trial attorneys are alleged to “stalk innocent small
businesses that create jobs.”1 Nor is there much doubt Gov.
Schwarzenegger deserves credit for the measure’s passage.
A Field Poll three weeks before the election, before the gov-
ernor fully engaged, showed Prop. 64 stymied at only 26%
support.2 Like another popular actor-turned-Governor from
this state, Gov. Schwarzenegger did not just talk tough, he
delivered.

Yet, when compared with some other states, California
is by no means leading the pack when it comes to tort reform.

Ohio Gov. Bob Taft, for example, signed legislation this
year limiting asbestos claims to plaintiffs with actual injuries.
Mississippi, previously rated the country’s worst legal sys-
tem, corrected venue laws, reined in punitive damages, and
limited a seller’s liability when the manufacturer should be re-
sponsible. Arkansas, Oklahoma, Texas, West Virginia, Kansas,
Arizona and Idaho all passed significant reform in the last two
years, not to mention the dozens of states passing reform even
earlier. These reforms regulate abusive class actions, reform
product liability laws, and correct forum-shopping.

It will not be easy for California to catch up, as illus-
trated by recent legislation to moderate excessive punitive
damage awards. Gov. Schwarzenegger sought the legislation
as part of his economic reform agenda. Nineteen states have
already enacted punitive damage reform. Even the United
States Supreme Court, in State Farm v. Campbell (2003),
curbed what it had called “skyrocketing” punitive damages
“run wild.”

Gov. Schwarzenegger’s punitive damages measure
would have addressed the plaintiffs’ lawyers’ incentive to
seek punitive damages by giving 75% to the state and limit-
ing trial attorneys’ fees to a portion of the remaining 25%.
But legislators removed key measures, letting plaintiffs’ at-
torneys continue recover from the full 100%. As enacted,
reform experts believe jurors tempted to satisfy benevolent
or self-interests might actually award punitive damages more
frequently and in larger amounts.

Notwithstanding, Proposition 64 puts trial lawyers on

the defensive, an advantage tort reform advocates will likely
press. Legislation to address skyrocketing asbestos litiga-
tion would mark a significant step forward. Over seventy
companies have declared bankruptcy due to asbestos-re-
lated liabilities. Even the United States Supreme Court has
recognized the asbestos litigation “crisis.” Trial attorneys
filed over 100,000 new claims in 2003, “the most in a single
year.” Estimates suggest 90% of precious assets are exhausted
paying uninjured plaintiffs, leaving fewer funds for truly in-
jured plaintiffs.

An evident solution to this situation has already been
enacted in jurisdictions most familiar with the problem, in-
cluding Ohio, where Cuyahoga County alone counts 40,000
of the country’s 300,000 pending cases. These jurisdictions
reformed the system by prioritizing claims for truly injured
plaintiffs, preserving claims by uninjured or “unimpaired”
plaintiffs for if and when they become sick. The solution has
proven effective and many reformers consider it to be just.

Asbestos litigation reform would turn the clock sharply
forward on the “judgment day” Gov. Schwarzenegger prom-
ised.  Advocates of tort reform argue that, more importantly,
such measures wil improve California’s business climate.  But,
given the trial attorneys’ resources and vigorous opposition,
Gov. Schwarzenegger will have to make tort reform a priority
in order to effect continued progress in this arena. Ultimately,
the success of further tort reform efforts in California will
depend on whether or not California voters resist the tempta-
tion to watch this unfold passively, as we watched Sarah
Connor save the human race from the terminator, and per-
ceive the litigation status quo as a genuine threat.

*Raymond Tittman is an attorney with Carroll, Burdick &
McDonough LLP in San Francisco.  The opinions expressed
are solely those of the author.
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PROFESSIONAL RESPONSIBILITY
REYNOLDS V. DEPARTMENT OF TRANSPORTATION, STATE OF ALABAMA, ET AL.
BY CHRISTOPHER WELLER*

In the case of an organization, this Rule prohib-
its communications by a lawyer for one party
concerning the matter in representation with per-
sons having a managerial responsibility on be-
half of the organization, and with any other per-
son whose act or omission in connection with
the matter may be imputed to the organization
for purposes of civil or criminal liability or whose
statement may constitute an admission on the
part of the organization.

The test for determining whether an employee falls
within the prohibitions of Rule 4.2 “is not a pure one for
attorney/client privilege as it would be if we were dealing
with a single individual defendant, but rather is much broader
than that.  The crucial question is the relationship of the
employee to the agency which is represented and does have
an attorney/client privilege.”3

The ABA has also endorsed a broader definition of
“control group” for determining which corporate employees
are off-limits to opposing counsel.  For example, Formal Opin-
ion 95-396 provides in relevant part:

The bar against [ex parte] communication cov-
ers not only the “control group” - those who
manage and speak for the corporation - but in
addition anyone “whose act or omission in con-
nection with that matter may be imputed to the
organization for purposes of civil or criminal li-
ability or whose statement may constitute an
admission on the part of the organization.”  (cit-
ing Comment to Rule 4.2).4

In other words, according to the committee, “if an em-
ployee cannot by statement, act or omission, bind the orga-
nization with respect to the particular matter, then that em-
ployee may ethically be contacted by opposing counsel with-
out the consent of in-house counsel.”5  By utilizing a broader
definition of “control group” in conjunction with the lan-
guage from the Comment to Rule 4.2, the committee appears
to have repudiated effectively the “control group” test in
favor of the “managing-speaking” test.6

With respect to the case discussed herein, Alabama
adopted the “managing-speaking agent” test in 1983 and has
specifically held that ex parte contacts with current employ-
ees who are in a position to bind the employer by their testi-
mony are forbidden.7

Rule 4.2 and the corresponding Comment recognize
that just as an adversary’s attorney may take advantage of
an individual party either by extracting uncounseled admis-
sions or damaging statements from him, by dissuading him

Case No. 03-13681 (11TH Cir. Oct. 13, 2004) – Communi-
cations Between Plaintiffs’ Class Counsel and Managerial
Class Member Employees.

For years courts have struggled with the scope of an
attorney’s right to communicate with an opposing party’s
employees.  Many of the cases are determined by the status
of the employee, e.g., whether the individual is a managerial
employee or member of the so-called “control group.”  Re-
cently, however, in an unpublished opinion that merits greater
attention, the Eleventh Circuit Court of Appeals added a fur-
ther layer of complexity to this vexing ethical dilemma in the
context of class actions.  In particular, the court found that,
consistent with Rule 4.2 of the Model Rules of Professional
Conduct, a plaintiffs’ class counsel may communicate with
an individual who is both (1) a managerial employee of the
opposing party and (2) a member of the plaintiff class.

1.  The Provisions of Rule 4.2
A review of Rule 4.2 of the Model Rules of Professional

Conduct is the starting point for addressing the permitted
scope of communications with a represented party in the
context of institutional litigation.  Rule 4.2 of the ABA Model
Rules of Professional Conduct provides:

In representing a client, a lawyer shall not com-
municate about the subject of the representation
with a party the lawyer knows to be represented
by another lawyer in the matter, unless the law-
yer has the consent of the other lawyer or is
authorized by law to do so.

Courts and commentators have noted that Rule 4.2 is
designed “to prevent situations in which a represented party
may be taken advantage of by adverse counsel; the presence
of the party’s attorney theoretically neutralizes the contact.”1

   As the court observed in Public Serv. Elec. & Gas
Co. v. AEGIS:

[Rule 4.2] “serves two distinct but related pur-
poses.  It preserves the integrity of the lawyer/
client relationship by prohibiting contact, absent
consent or express legal authorization, with the
represented party.  It also recognizes that with-
out such a bar the professionally trained lawyer
may, in many cases, be able to win, or in the
extreme case, coerce damaging concessions from
the unshielded layman.2

The Official Comment to Rule 4.2, which explains the
definition of “party” in the context of institutional defen-
dants, provides in relevant part,
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from pursuing his claim, or by negatively influencing his ex-
pectation of succeeding on the merits, the same may occur in
the case of an institutional or corporate party.8   In other
words, Rule 4.2 is necessary to prevent major capitulation of
a legal position on the part of a momentarily uncounseled,
but represented party.9

In sum, the underlying policy and Official Comment to
Rule 4.2 firmly establish that the rule is intended to forbid ex
parte communications with all institutional employees whose
acts or omissions could bind or impute liability to the organi-
zation or whose statements could be used as admissions
against the organization, presumably pursuant to Federal Rule
of Evidence 801(d)(2)(D).10   As the court in McCallum v. CSX
Transp., Inc. cogently stated:

[I]f the employee is somehow involved in a mat-
ter which is the subject of dispute between the
parties, the employee’s statements may consti-
tute an employer admission and an attorney
should not interview the employee without per-
mission.  This may even include employees who
have not been directly involved in the decision,
but are involved in similar decisions.11

But what if the managerial employee is also a member
of a plaintiff class?  Does the plaintiff class counsel have the
right to communicate with his client about his/her individual
claim even if that class member is a managerial employee of
the defendant?  What is the scope of that right?  Can class
counsel discuss with the class member/managerial employee
the inner workings of the defendant’s company or the
defendant’s litigation strategy?  What protections against
uncounseled disclosures does an institutional defendant
have when its managerial employee is also a class member?
The Eleventh Circuit addressed those issues to some extent
in the Reynolds decision.

2.  The Reynolds Decision
A.  Background of the Underlying Lawsuit.

In 1985, African American employees and former em-
ployees of the Alabama Department of Transportation
(“ALDOT”) commenced a racial discrimination class action
against ALDOT, the Department of Personnel (“SPD”) and
various state officials.  The lawsuit alleged ALDOT and SPD
had racially discriminated against current and former ALDOT
employees through the use of discriminatory hiring and pro-
motions procedures as well as through the use of other dis-
criminatory practices designed to prevent the advancement
of African-Americans in the workforce.  After litigating the
case for almost a decade, the parties entered into an exten-
sive and complex consent decree that mandated, among other
things, implementation of a temporary special training pro-
gram for African-American ALDOT employees.

Roslyn Cook-Deyampert, an African American, was the
Chief of ALDOT’s Training Bureau and was responsible for
overseeing the development and implementation of the train-

ing program mandated by the decree.  Ms. Cook-Deyampert
also was a member of the plaintiff class.12   As part of her
duties, she was responsible for demonstrating to the district
court and the parties ALDOT’s compliance with the training
requirement.  In furtherance of her obligations, she prepared
reports that were submitted to the court and the parties and
met with counsel for the parties to address questions about
the progress of the training program.

B.  The June 2001 Compliance Hearing and The Discovery
of Deception.

The problem arose in June 2001 when Ms. Cook-
Deyampert testified before the district court at a compliance
hearing to determine whether ALDOT had complied with the
training mandate.  During the course of her direct testimony,
Ms. Cook-Deyampert testified about ALDOT’s creation of
programs designed to provide training opportunities.  Dur-
ing cross-examination by the plaintiffs’ counsel, however,
much to ALDOT’s surprise, she testified that ALDOT had
not fully complied with the training requirements.

Several months after the hearing, ALDOT discovered
that Ms. Cook-Deyampert had engaged in substantial com-
munications with the plaintiffs’ counsel prior to the June 2001
hearing without ALDOT’s knowledge or presence.  Further-
more, ALDOT discovered a list of talking points entitled
“Points for Roslyn” prepared by the plaintiffs’ counsel and
provided to Ms. Cook-Deyampert.  Those talking points in-
cluded the damaging testimony that plaintiffs’ counsel elic-
ited during his cross-examination of Ms. Cook-Deyampert
during her purported cross-examination at the June 2001 com-
pliance hearing.  In sum, the plaintiffs’ counsel met with Ms.
Cook-Deyampert without ALDOT’s consent or knowledge;
prepared (or coached) her to present binding testimony in
her managerial capacity that would be damaging to ALDOT’s
claim that it had complied with the mandated training require-
ment; and then presented that testimony as if it had been
begrudgingly elicited from her during her cross-examination.

On learning of these objectionable contacts, ALDOT
moved to disqualify plaintiffs’ counsel from the case and for
a permanent injunction enjoining plaintiffs’ counsel from vio-
lating the Alabama Rules of Professional Conduct.  In par-
ticular, ALDOT asserted that plaintiffs’ counsel had violated
Rule 4.2 of the Alabama Rule of Professional Conduct13  by
communicating with a managerial employee whose acts or
omissions could be imputed to ALDOT.  Plaintiffs’ counsel
argued, however, that their communication with Ms. Cook-
Deyampert was not subject to the restrictions of Rule 4.2
because, as a member of the class, she was their client; that
as their client, they had the right to communicate with Ms.
Cook-Deyampert about any ALDOT-related issue.

3.  The District Court Holding
The district court agreed with ALDOT, that plaintiffs’

counsel had communicated with Ms. Cook-Deyampert, pre-
pared her testimony, and presented that testimony as if it had
been elicited through a proper and adverse cross-examina-
tion.  The court described Ms. Cook-Deyampert as a “Fifth
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Column” within ALDOT, secretly passing documents to plain-
tiffs’ counsel.  The court further criticized the conduct of
plaintiffs’ counsel as an “affront” to it and a deception and
betrayal.  Moreover, the district court stated that it had given
particular weight to Ms. Cook-Deyampert’s June 2001 testi-
mony because the court was under the impression that she
was ALDOT’s employee who was highly critical of ALDOT
despite her managerial responsibility.  The district court fur-
ther stated that it “would have had a different impression if it
had been informed that [Ms. Cook-Deyampert’s testimony]
was critical because of coaching from the plaintiffs’ attor-
neys.”

On the other hand, the district court recognized the
added layer of complexity in determining the limits of Rule 4.2
because of Ms. Cook-Deyampert’s dual role as (1) a member
of the plaintiff class and, therefore, plaintiffs’ client, and (2) a
managerial ALDOT employee who could bind ALDOT
through her testimony.  The district court rejected positions
of both parties as extreme.  In rejecting ALDOT’s position
that Rule 4.2 required that plaintiffs’ counsel seek ALDOT’s
consent before communicating with a managerial employee,
the district court held that the communication might be per-
missible under Rule 4.2 if the managerial employee communi-
cated purely factual information.  On the other hand, the
district court found that the circumstances of this case es-
tablished that Ms. Cook-Deyampert had conveyed more than
mere facts to plaintiffs’ counsel; that plaintiffs’ counsel had
violated the spirit if not the letter of Rule 4.2 in their contact
with Cook-Deyampert.  The district court chided plaintiffs’
counsel for their conduct; agreed to consider drawing a nega-
tive inference from Ms. Cook-Deyampert’s testimony; and
established guidelines governing future communications
between plaintiffs’ counsel and managerial employees of
ALDOT employees.14   However, the district court denied
ALDOT’s motion to the extent that it sought disqualification
of plaintiffs’ counsel from continued representation of the
class.  Furthermore, the district court refused to enjoin plain-
tiffs’ counsel from engaging in future communications with
ALDOT’s managerial employees, finding that any “rule the
court comes up with is either too broad to be embodied in an
injunction … or it is too specific (in that it does not allow for
the unforeseeable circumstances of the future.”)  Conse-
quently, ALDOT appealed the district court’s judgment.

On appeal, the Eleventh Circuit, reviewing the district
court’s order under an abuse of discretion standard, affirmed
the judgment.  In particular, the court held that the district
court did not abuse its discretion in application and interpre-
tation of the relevant ethical standards either with respect to
its denial of ALDOT’s motion for disqualification and injunc-
tive relief or in its determination that plaintiffs’ counsel had
violated the spirit, if not the letter of Rule 4.2.

Conclusion
Although it is obvious from the opinions that neither

the district court nor the Court of Appeals approved the spe-
cific conduct engaged in by plaintiffs’ class counsel, never-
theless, both courts appear to conclude that, at a minimum
and consistent with the restrictions of Rule 4.2 of the Model

Rules of Professional Conduct, a plaintiffs’ class counsel
may communicate with class members who are also manage-
rial employees under Rule 4.2 when those communications
relate to factual information in the underlying litigation.  Al-
lowing some contacts between managerial employees who
are members of a certified plaintiff class and class counsel
without identifying limits on those contacts, however, cre-
ates potential problems for employers.  For now, the precise
limit of permissible contacts remains undefined and likely will
be the subject of future litigation.

*  Christopher W. Weller was admitted to the Alabama State
Bar in 1987, and practices in the area of commercial and busi-
ness litigation.  Mr. Weller is grateful to attorney Jack Park for
his assistance in preparing this article.
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OATH-BREAKERS

BY MATTHEW STOWE*

“Oath-breaker.”  In the mystical and now-familiar world
of J.R.R. Tolkien’s fantasy, a person’s word was his bond.  An
oath, once uttered, could gain a transcendent power of its
own, bonding the oath taker to the oath’s object.  Men and
women ignored that power only at their extreme peril; a bro-
ken oath could even condemn the swearer to living death—
an eternity of wandering the earth, pursued by furies, unable
to find final rest until the swearer atoned, and the broken
oath was ultimately fulfilled.  “Oath-breaker” was accord-
ingly one of the harshest insults that could be leveled against
an individual, an invective spat out against people the speaker
deemed to be the truly lowest of the low.

In the real world, however, has “oath breaker” become
no more than an archaic insult, as likely to elicit laughter from
the object of the curse as to cause them any real offense?   In
today’s society, are oaths literally “made to be broken?”

That is essentially the upshot of the argument of an
anonymous group of Supreme Court law clerks.  The indi-
viduals in question expressly and intentionally broke the oath
of secrecy they took when they accepted their positions as
law clerks not to reveal the inner workings of the Supreme
Court, by purporting to tell the “real story” of the Florida
Recount litigation to David Margolick, Evgenia Peretz, and
Michael Shnayerson, all authors of a recent article in Vanity
Fair.

1
  According to Vanity Fair’s cutting-edge journalists,

the “real” story of the Florida recount litigation was that it
was a “crassly partisan” affair, in which the Supreme Court,
divided into two warring liberal and conservative factions of
law clerks and Justices, each tried to politically out-maneu-
ver the other to reach a particular outcome, running
roughshod over the law (at least whenever they encountered
it) in the process.  According to Vanity Fair, individual law
clerks engaged in rows in which curse words were exchanged,
and individual Justices, who were too politically “naive,”
were “taken to the cleaners.”

 2
  In short, during Bush v. Gore,

the Supreme Court as an institution was on the brink, tearing
itself apart in a partisan battle in an attempt to steal democ-
racy and an election away from the American people.

No doubt, that version of the Supreme Court (which
even the authors acknowledge is “lopsided, partisan, specu-
lative, and incomplete,” albeit burying that confession in a
footnote) is the one that sells the most magazines.

However, the Supreme Court described in the article is
not the entity with which I am familiar.  The Vanity Fair au-
thors, and their anonymous law clerk sources, seem to think
that Bush v. Gore was the first important and politically-
charged case ever to darken the steps to the Supreme Court
chambers.  Nothing could be farther from the truth.  Every
few terms, the Supreme Court decides redistricting or ballot
access cases that may impact, or entirely determine, which
political party controls Congress, or who may win a given
governorship, Senate seat, or even the Presidency.  In these

cases, the Justices’ votes rarely, if ever, break along “party”
lines.  And determining the identity of the next president is
hardly the most important political or social decision under-
taken by the Supreme Court in recent memory.  Presidents
come and go every four years or so.  The Supreme Court is in
the business of deciding things like the legality of abortion,
affirmative action, and the death penalty—things which, once
decided, are decided for all time.  The system that has meticu-
lously dealt with the legality of these weighty issues for over
a century did not suddenly collapse under the strain of Bush
v. Gore—no matter what you may read in Vanity Fair.

Of course, in that respect, you’ll have to take my word
for it.  Like many of my colleagues, I will not break my bond
by revealing any of the inner workings of the Court.  I cannot
respond to their specific factual allegations.

Perhaps the defenders of the Court, with necessarily
broad and vague denials, are less compelling to any listener
than an anonymous account that contains specific details.
This difficulty is illustrated poignantly by the case of Kevin
Martin, a former Scalia clerk mentioned in the Vanity Fair
piece and accused of uttering curse words in the course of
discussing the case—by an anonymous co-worker.

3
  I’m per-

sonally familiar with Kevin Martin, and as I know him, he’s an
honest, even-tempered, and hardworking man.  Asked to con-
firm or deny the story, Kevin properly refused to comment
(either choice would reveal something of the Court’s work-
ings), and the authors were quick to hint that his failure to
issue a denial was an indication that the allegations were
true.  This is perhaps the most pernicious effect of their deci-
sion to reveal confidences; there is no way for the faithful to
undo the harm done by specifically correcting any erroneous
factual statements they make.

The harm here is great, though neither the oath-break-
ers nor the authors of the article seem to appreciate it.  They
disagreed with the duly deliberated decision of the Justices
of the Supreme Court.  So what? By undermining the legiti-
macy of the Supreme Court, they directly assaulted one of
the most basic institutions of democracy.  They sought to
threaten the independent nature of the Court by bringing the
pressure of public opinion against it; to have the outcry over
the “partisan” nature of the Court’s decision force the Court
to jettison its chosen approach and adopt their preferred
outcome instead.   The very reason the Supreme Court exists
is to protect against the tyranny of the majority, and to pro-
tect the minority against the very sways of temporary public
opinion that the oath-breakers sought to use as a weapon to
destroy it.  Fortunately, the Supreme Court has endured—
this time.  But will the precedent they have set provide the
incentive for future such acts by everyone who perceives
themselves aggrieved by a Supreme Court decision?  Be-
cause one thing is for sure — in the world of law, as in the
world of politics, there will never be any shortage of sore and
bitter losers.
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In a footnote, the authors of the article acknowledged

the existence of the clerks’ oath, and the fact that the clerks

broke that oath intentionally, and offered this justification –

“by taking on Bush v. Gore and deciding the case as it did,

the Court broke its promise to them.” 
4

  Reading that, I can’t

help but think back to my time working in the prosecutor’s

office in Dorchester, Mass., where I often heard a less el-

egantly-articulated version of the same defense: “I didn’t

want to hit her, officer, but the *@#!$ just wouldn’t listen!”

Not only was their response entirely disproportionate

and inappropriate in light of the wrong that they perceive

was done to them, but the fact is the Supreme Court never

made, much less broke, any promise to them or anyone else

in the first place.  The Supreme Court is an institution, and as

such it doesn’t make promises.  The Justices’ thereof have

taken only one oath: To protect and defend the Constitution,

which, even accepting as true all the attacks contained in the

article, was a promise they undeniably kept.

In reflecting on the issue, consider that every impor-

tant government official, in this country and others, has help-

ers who, in the course of assisting them, become privy to

confidential communications and conversations—many of

which would be damaging if disclosed to the public.  Presi-

dent Bush has chauffeurs that no doubt overhear his phone

calls with foreign leaders on occasion, even during times of

foreign crisis.  But has Bush’s disgruntled driver ever spilled

the beans to the press when he disagreed, say, with the deci-

sion to go to war in Iraq?  Each day, bodyguards, cooks,

waiters, housekeepers, secretaries, file clerks, janitors, interns,

and thousands of others manage to work with or around

important government officials.  Yet all of these individuals

get up, do their job, and go home without divulging any of

the important government secrets they may have stumbled

across in the course of their day—and all without having

ever taken any oath to do so.

What would motivate one to set aside this oath?  The

answer, to quote Al Pacino from Devil’s Advocate, is “[v]anity

. . . my favorite sin.”  When they go to work, President Bush’s

drivers probably always remember that they are the President’s

drivers, not the President himself.  The same apparently can-

not be said of some law clerks, who take their jobs and seem

to believe that they are the most qualified people to be mak-

ing the decisions.  One would think that their very job title,

“clerk,”  ought suffice to disabuse them of this notion.

If the precedent set by this incident spreads, it will be up

to the legal community to fashion a response.  Certainly, it

seems to me that evidence that an attorney broke an oath made

to a Supreme Court Justice would be strong evidence that the

person in question does not have the character and fitness to

join a state bar, or if they are already a member, I think such

evidence should suffice to support the filing of a complaint

relating to the attorney’s character and fitness.  Perhaps soon,

states or state bar associations will step in to provide teeth for

the oath the Supreme Court is currently unable to enforce with

anything other than unofficial censure.

The reaction of the mainstream Supreme Court legal

community to the oath-breakers’ actions was one of uniform

outrage, and, for now, that may be the only remedy available.

Dozens of former Supreme Court clerks and practitioners,

including such respected legal minds as Jan Baran and former

Solicitors General Ken Starr and Ted Olsen, signed a response

that was printed in the Legal Times on September 28, 2004.

The response explained that:

Although the signatories below have differing

views on the merits of the Supreme Court’s deci-

sions in the election cases of 2000, they are unani-

mous in their belief that it is inappropriate for a

Supreme Court clerk to disclose confidential in-

formation, received in the course of the law clerk’s

duties, pertaining to the work of the Court. Per-

sonal disagreement with the substance of a deci-

sion of the Court (including the decision to grant

a writ of certiorari) does not give any law clerk

license to breach his or her duty of confidential-

ity or “justif[y] breaking an obligation [he or she

would] otherwise honor.” “Path to Florida,” Van-

ity Fair, at 320.

I don’t think I could put it better myself.

*Matthew Stowe is the Deputy Solicitor General of Texas.

He clerked on the United States Supreme Court during the

October 1997 Term.
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RELIGIOUS LIBERTIES
HUMAN RIGHTS EDUCATION, RELIGION, AND PARENTAL CHOICE IN EDUCATION
BY JAMES P. KELLY, III

The Vienna Declaration and Programme of Action as
adopted at the 1993 World Conference on Human Rights (the
“Vienna Declaration”) (the “World Conference”) provided
the first detailed explanation of the human rights education
agenda.  The Vienna Declaration considers human rights edu-
cation, training and public information “essential for the pro-
motion and achievement of stable and harmonious relations
among communities and for fostering mutual understanding,
tolerance and peace.”3

Pursuant to a suggestion made at the World Confer-
ence in 1994, the United Nations General Assembly proclaimed
the ten-year period beginning on January 1, 1995 the United
Nations Decade for Human Rights Education (the “HRE De-
cade”), and adopted a Plan of Action for the Decade (the
“HRE Decade Plan”).

The HRE Decade Plan had five objectives: assessing
needs and formulating strategy for human rights education,
building and strengthening human rights education programs,
developing educational materials, strengthening mass media
attention to the need for human rights education, and dis-
seminating globally the Universal Declaration of Human
Rights.

The HRE Decade Plan contained the following defini-
tion of human rights education:

Training, dissemination and information efforts aimed
at the building of a universal culture of human rights
through the imparting of knowledge and skills and the
moulding of attitudes directed to:

(a) The strengthening of respect for human rights and
fundamental freedoms;

(b) The full development of the human personality and
the sense of its dignity;

(c) The promotion of understanding, tolerance, gen-
der equality and friendship among all nations, indig-
enous peoples and racial, national, ethnic, religious
and linguistic groups;

(d) The enabling of all persons to participate effec-
tively in a free society; and

(e)  The furtherance of the activities of the United Na-
tions for the maintenance of peace.4

Many perceived weaknesses of the HRE Decade Plan
inspired later efforts on the part of human rights education
advocates to pursue more aggressively the global HRE
agenda:

Introduction
On December 10, 2004, the United Nations General As-

sembly adopted a resolution proclaiming the World
Programme for Human Rights Education beginning January
1, 2005 and noting with appreciation the draft Plan of Action
for its first three years.1   The promotion of the World
Programme for Human Rights Education among nations is an
attempt on the part of the United Nations, its affiliated agen-
cies, and non-governmental organizations to indoctrinate
school children in a global ethical religion.  Unlike values-
neutral secular education, the UN’s global ethical religion is
expressly geared toward developing values and reinforcing
attitudes and behaviors in children.

By encouraging national education authorities to teach
an ethical religion in their government-run schools, the United
Nations risks promoting discrimination against parents who
choose to send their children to private religious schools
that, for decades, have been educating their pupils in human
rights and a culture of peace.  In pursuing its human rights
education agenda, the United Nations should encourage na-
tional governments to make public education funds available
to parents for the human rights education of their children in
accordance with the dictates of their consciences at the pub-
lic, private, and religious schools of their choice.

Background on United Nations Human Rights Education
Efforts

In the opinion of the United Nations, member states
are obligated under the Universal Declaration of Human
Rights, the International Covenant on Economic, Social and
Cultural Rights, and other international human rights instru-
ments “to ensure that education is aimed at strengthening
the respect of human rights and fundamental freedoms.”2

The International Covenant on Economic, Social and
Cultural Rights promotes the right to gain a living by work; to
have safe and healthy working conditions; to enjoy trade
union rights; to receive social security; to have protection
for the family; to possess adequate housing and clothing; to
be free from hunger; to receive health care; to obtain free
public education; and to participate in cultural life, creative
activity, and scientific research.

The International Covenant on Civil and Political Rights
ensures the rights of self-determination; legal redress; equal-
ity; life; liberty; freedom of movement; fair, public, and speedy
trial of criminal charges; privacy; freedom of expression,
thought, conscience, and religion; peaceful assembly; free-
dom of association (including trade union rights), family;
and participation in public affairs.
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1. Because it represented the first coordinated global
HRE effort, the HRE Decade Plan focused more on
needs assessment, institutional capacity building, hu-
man rights education curriculum and materials devel-
opment, and information dissemination than it did on
actually changing attitudes and behaviors through
education;

2. The HRE Decade Plan placed primary responsibility
for human rights education within the Office of the
United Nations High Commissioner for Human Rights
(“OHCHR”) and its affiliated Centre for Human Rights,
an arrangement that favored an information-based ap-
proach to human rights education rather than an edu-
cation-based approach;

3. Under the HRE Decade Plan, the United Nations
Educational, Scientific and Cultural Organization
(“UNESCO”), the main educational unit of the United
Nations with long-standing relationships with national
education ministries throughout the world, was to serve
in a mere consultative, not joint, capacity to the
OHCHR;

4. Because of the infancy of the global human rights
education movement, the HRE Decade Plan minimized
the role of non-governmental human rights education
organizations;

5. Reflecting the belief that national focal points for
human rights education should be designated in each
state according to national conditions, the HRE De-
cade Plan emphasized the role of national and local
agencies with little direct involvement of, or ultimate
accountability to, international human rights educa-
tion agencies;

6. The HRE Decade Plan did not emphasize the impor-
tance of securing sources of financing in support of
the HRE Decade or individual state human rights edu-
cation initiatives;

7. Adopted in 1994, the HRE Decade Plan did not suffi-
ciently articulate the degree to which human rights edu-
cation could serve as a means of building a culture of
peace in an age of global terrorism; and

8. The HRE Decade Plan did not adequately address
the need to coordinate with international development
agencies, international development financial institu-
tions, and transnational corporations for including hu-
man rights education initiatives within their develop-
ment, development financing, and commercial under-
takings.

As the HRE Decade came to a close in 2004, human
rights education advocates, including officials within the
OHCHR, UNESCO, and supportive non-governmental orga-
nizations (“NGOs”), were concerned about, specifically, the
failure to realize the limited goals of the HRE Decade Plan

and, in general, the future of formal United Nations support
for the global human rights education movement.  During the
2004 annual meeting of the United Nations Human Rights
Commission (the “Commission”) in Geneva, Switzerland, hu-
man rights education advocates submitted for consideration
a draft Convention on Human Rights Education (the “Con-
vention”).  The Convention represented an attempt on the
part of human rights education advocates to offer to inter-
ested States a formal international treaty that would institu-
tionalize the global human rights education movement, cre-
ate a permanent Committee on Human Rights Education to
hold States accountable for complying with the Convention,
and attract long-term financial support for global human rights
education.5

The Commission never considered the Convention.  In-
stead, the Commission adopted a resolution calling for the
United Nations General Assembly to approve a World
Programme for Human Rights Education, to be enacted in
three phases.  On December 10, 2004, the United Nations
adopted resolution A/RES/59/113 proclaiming the World
Programme for Human Rights Education to start on January
1, 2005 (the “World Programme for HRE”) and noting with
appreciation the draft Plan of Action for its first three years
(the “First Phase Plan”).  The General Assembly directed that
the First Phase Plan be circulated to Member States for com-
ments.  Once approved comments are integrated in the text,
the final version of the First Phase Plan will be re-submitted
to the General Assembly for adoption.

Human Rights Education Under the First Phase Plan of the
World Programme for HRE

The First Phase Plan focuses on human rights educa-
tion in primary and secondary schools; however, it does so
in a way that transforms the global human rights education
movement from one concerned with the dissemination of in-
formation about human rights values to one concerned with
ensuring that States use their government education sys-
tems to indoctrinate children in human rights values sanc-
tioned by the international community.  This transformation
is evidenced by a comparison between certain features of the
HRE Decade Plan (1995-2004) and the First Phase Plan (2005-
2007).

The First Phase Plan makes several significant changes
to the definition of human rights education:

1. The focus of human rights education is changed
from “training, dissemination and information efforts”
to “education, training and information.” (emphasis
added). This change reflects a telling shift in emphasis
from providing information about human rights to pro-
fessional educators and national education officials to
the religious indoctrination of children in human rights
values.

2. One of the stated goals of human rights education is
changed from “The furtherance of the activities of the
United Nations for the maintenance of peace” to “[t]he
building and maintenance of peace” (emphasis added).
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This change evidences a desire on the part of human
rights education advocates to move from a procedural,
secular law-based approach to human rights educa-
tion to a constructive, religious values-based approach.

3. An additional goal of human rights education is added,
to wit:  “The promotion of people-centered sustain-
able development and social justice.”  The addition of
this goal represents an attempt by human rights edu-
cation advocates to hold international development
agencies and transnational corporations accountable
for promoting and financing human rights education
efforts as part of their development and commercial
undertakings.

The First Phase Plan sets forth objectives of the World
Programme for HRE that evidence the religious nature of hu-
man rights education, including “to promote the develop-
ment of a culture of human rights;” “to promote a common
understanding, based on international instruments, of basic
principles and methodologies for human rights education;”
and “to provide a common collective framework for action
by all relevant actors”  (emphasis added).

With respect to the specific subject of primary and
secondary school education, the First Phase Plan sets forth
the following objectives:

1. To promote the inclusion and practice of human rights
in the primary and secondary school systems;

2. To support the development, adoption and imple-
mentation of comprehensive, effective and sustainable
national human rights education strategies in school
systems, and/or the review and improvement of exist-
ing initiatives;

3. To provide guidelines on key components of human
rights education in the school system;

4. To facilitate the provision of support to Member
States by international, regional, national and local or-
ganizations; and

5. To support networking and cooperation among lo-
cal, national, regional and international institutions.

The First Phase Plan sets forth a more detailed ap-
proach to national human rights education practices than
was provided for in the HRE Decade Plan. The First Phase
Plan encourages Member States to enact national legislation
mandating the implementation of the human rights education
agenda; to produce national reports on the outcomes of the
national implementation strategy; and to closely collaborate
with national teachers’ colleges, teachers’ unions, national
and local human rights resource and training centers, Na-
tional Commissions for UNESCO, and national branches of
non-governmental organizations.

Although the First Phase Plan vests the ministry of
education in each country with main responsibility for the
implementation of the Plan of Action, under the
First Phase Plan, international organizations and human rights
education consultants and NGOs play a much larger role
than the limited information dissemination function they
served under the HRE Decade Plan.  The First Phase Plan
places responsibility for the international coordination of
human rights education activities in the hands of a United
Nations inter-agency coordinating committee, composed of
representatives from the OHCHR, UNESCO, the United Na-
tions Children’s Fund, the United Nations Development
Programme, and other relevant international agencies, includ-
ing the World Bank.  The inclusion of UNESCO (education
expertise and national education ministry contacts), UNICEF
(expertise on children’s issues), and the World Bank (finan-
cial support) on the inter-agency coordinating committee
evidences the nature and degree to which the involvement of
international organizations has been expanded well beyond
the limited areas set forth under the HRE Decade Plan.

Under the HRE Decade Plan, the primary function of
the OHCHR and the Centre for Human Rights with respect to
national education ministries was to respond to requests for
information about human rights education best practices and
implementation strategies.  It is likely that the lack of inquir-
ies for assistance and apathy in the implementation of human
rights education at the national level prompted the OHCHR
and international human rights education advocates to pur-
sue the more active role contemplated by the First Phase
Plan.

Under the First Phase Plan, the new United Nations
inter-agency coordinating committee, in addition to respond-
ing to requests for assistance, “will be responsible for liais-
ing with United Nations country teams or international agen-
cies represented in the country to ensure the follow-up of the
plan of action and United Nations system-wide support to
the national implementation strategy.”6  United Nations treaty
bodies responsible for reviewing State compliance with in-
ternational treaty provisions protecting human rights are
called upon “to place emphasis on the obligation of States
parties to implement human rights education in the school
systems.”7  Member States are encouraged to cooperate with
human rights education NGOs and specialists in preparing
national reports that are required to be filed with relevant
international monitoring mechanisms, such as the Committee
on the Rights of the Child and the Committee on Economic,
Social and Cultural Rights.  At the end of the first phase
(2005-2007), States will be required to provide a final national
evaluation report to the United Nations inter-agency coordi-
nating committee.

Human Rights Education as a New Religion of
Humanity

The re-orientation of the United Nations human rights
education agenda from one of information dissemination to
values indoctrination reflects a dilemma faced by social plan-
ners since the advent of social science—the need to supple-
ment the secular pursuit of social order with religion.
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The French social scientist Count Claude Henri de
Rouvroy de Saint-Simon was the first person to attempt the
synthesis of religion and social science.  Late in his career,
Saint-Simon realized that, absent a religious instinct on the
part of the masses, a purely scientific approach to restoring
social order in early nineteenth-century France was doomed
to failure.  Convinced that historic Christianity had run its
course and would be unable to adapt itself to the needs of
the new society, Saint-Simon proposed his New Christianity
to remind men “of the interests common to all members of
society, of the common interests of the human race.”8

The key features of Saint-Simon’s New Christianity in-
cluded:

1. New Christianity is to direct humanity toward the
rapid betterment of the condition of the poorest and
most numerous class of society.

2. Worship should be regarded only as a means of
reminding men of philanthropic feelings and ideas; and
dogma should consist only as a collection of commen-
taries aimed at the general application of these feelings
and ideas to political developments, or encouraging
the faithful to apply moral principles in their daily rela-
tionships;

3. Nations must abandon their own interests and ad-
here to principles of a universal morality which pro-
motes the good of the whole human race;

4. Scientists, artists, and industrialists should be made
the managing directors of the human race; and

5. Any theology that tries to teach men that there is
any other way of obtaining eternal life except that of
working for the improvement of the conditions of hu-
man life should be condemned.

In 1825, Saint-Simon died before fully articulating his
vision for New Christianity.  Nevertheless, his followers, the
Saint-Simonians, spent the seven years following Saint-
Simon’s death advancing his vision for a scientifically-
planned society the members of which would be inspired by
New Christianity.  On June 1, 1825, a group of young French
technocrats formed the Saint-Simonian Society and began to
publish a weekly journal, Le Producteur, the focus of which
was to apply the scientific knowledge of competent experts
to the solution of social problems.  After suspension of the
Producteur in October, 1826, the members of the Saint-
Simonian Society engaged in a more precise formulation of
Saint-Simonian theory which was expounded in a series of
public lectures held biweekly after December 17, 1828.  These
lectures became known as the Doctrine of Saint-Simon: An
Exposition:  First Year, 1828-29.

The Doctrine critically examined the structure of con-
temporary European society and proposed a program for to-
tal social reorganization.  The later lectures contained in the
Doctrine tended to subordinate the earlier scientific and in-

dustrial interests to religious and political interests.  As the
Saint-Simonians expressed in the Tenth Session (May 6, 1829):

Without those sympathies that unite man with
his fellow-men and that make him suffer their
sorrows, enjoy their joys, and live their lives, it
would be impossible to see in societies anything
but aggregations of individuals without bonds,
having no motive for their actions but the im-
pulses of egoism.9

In the second series of lectures, the Second Year, the
primacy of religion and politics over science and industry
was complete.  By 1829, Saint-Simon’s followers established
a hierarchically organized Saint-Simonian church for the prac-
tice of a religion of humanity.

But it was the social scientist Auguste Comte, a former
assistant and silent collaborator of Saint-Simon, who devel-
oped what came to be known as the Religion of Humanity.
After Saint-Simon’s death, Comte briefly contributed to the
work of the Saint-Simonian movement; however, he quickly
separated himself from the movement as it took on a religious
nature.  During 1830 to 1842, Comte produced his six volume
Cours de philosophie positive.  The Cours attempted to syn-
thesize the studies of individual scientists by identifying the
essence of each branch of science and arranging it into a
hierarchy of complexity.  The hierarchy was designed to prove
that each branch of science had progressed from a theologi-
cal state into a metaphysical and, then, into a positive state.
Religion and sentiment were banished from Comte’s new body
of positive knowledge.  During this stage of his career, Comte
was recognized as the ultimate fulfillment of the eighteenth-
century ideal of materialism.1 0

Ultimately, however, Comte followed the pattern of other
social scientists, who, when frustrated by the apathy shown
by the general population toward their secular theories for
the material improvement of humanity, ultimately resort to
coercive religious systems and values to inspire the social
sentiments of mankind.  In his Système de politique positive
produced from 1851 through 1854, Comte proclaimed love as
the motive force of mankind.  He developed a special calen-
dar for his Religion of Humanity complete with earthly saints
and ritual observances in celebration of human progress.  In
his view, sentiments and the imagination moved mankind to
action; and religious faith was the force that would bring
intellectual and moral unity to humanity.  In 1852, he pro-
duced his Catéchisme positiviste that reduced his system of
positive religion into principles of faith that could be referred
to by the masses.

Roots of a Christian Approach to Human Rights
Education

Nineteenth century French social scientists were not
the only ones cognizant of the fact that the secular society
arising from the French Revolution was in need of religious
values.  In the mid-nineteenth century, three French-Catho-
lics, Félicité Robert de La Mennais, Jean Baptiste Henri
Lacordaire, and Charles Count de Montalembert, attempted
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to reconcile Catholicism with the French liberal democratic
values of liberty, equality, and fraternity.  Of the three,
Lamennais most aggressively articulated a vision of human
rights rooted in the Christian gospel.

Lamennais’ book, Words of a Believer (1834), consti-
tutes one of the earliest attempts at human rights education.
It provided a Christian justification for the right to a fair and
public hearing for criminals; the right to a presumption of
innocence; the right to food; the right to work; the right to be
free of slavery; the right to property; the need for solidarity;
the right to equality; the right to life, liberty, and security; the
right to education; the right of parents to choose the moral
education of their children; the right to form and join trade
unions; the right to freedom of thought, conscience, and
religion; and the right to a nationality.

Lamennais’ book, The Past and Future of the People
(1841), educates its readers about the right to freedom of
association; the right to marry and found a family; the right
to participate in government; the right to equal access to
public service; the right to periodic and genuine elections;
and the right to universal and equal suffrage.

Lamennais, Lacordaire, and Montalembert pioneered a
Christian approach to human rights education that is compa-
rable to the non-theistic ethical approach promoted by the
United Nations.  The question is whether the United Nations
will pursue its human rights education agenda in a coercive
manner that discriminates against parents who desire to se-
cure a human rights education for their children at the private
religious schools of their choice.

The Potential for Discrimination in Human Rights
Education

As the United Nations and its agencies seek to hold
national education authorities accountable for implementing
the First Phase Plan and subsequent phases of the World
Programme for HRE, respect must be shown for the rights of
parents who send their children to private religious schools
that teach values consistent with those contained within the
First Phase Plan.  For instance, far more than government-run
schools, Catholic schools worldwide have been teaching the
values, knowledge, skills, and attitudes respecting human
rights principles.  Yet, except in limited cases, parents send-
ing their children to Catholic schools have been denied equal
access to public funds for the education of their children on
the grounds that the government cannot support religious
instruction.  Now that the United Nations and cooperating
national governments will be teaching a full-fledged human
rights ethical religion in public schools, the continued with-
holding of public education funds from Catholic and other
private religious school parents will constitute unlawful view-
point discrimination.

The United States Supreme Court has expressed its
disapproval over the regulation of speech in a manner that is
designed to penalize viewpoints deemed by government of-
ficials to be “quintessentially religious” or “decidedly reli-
gious in nature.”  In Good News Club v. Milford Central

Schools, 533 U.S. 98 (2001), the Court held that a municipal-
ity, which had opened its public school classrooms to the
Boy Scouts and 4-H Clubs for the moral and character devel-
opment of children from a non-theistic religious perspective,
unconstitutionally abridged free speech when it denied such
access to a Christian Good News Club developing moral char-
acter through theistic religious instruction. The Court chose
to “reaffirm our holdings in Lamb’s Chapel and Rosenberger
that speech discussing otherwise permissible subjects can-
not be excluded from a limited public forum on the ground
that the subject is discussed from a religious viewpoint.”1 1

Under the Free Speech Clause, the Court found no logical
difference in kind between the invocation of Christianity by a
Christian youth organization and the invocation of teamwork,
loyalty, or patriotism by secular youth organizations to pro-
vide a foundation for their lessons. The Court rejected the
conclusion of the Second Circuit Court of Appeals that reli-
ance on Christian principles taints moral and character in-
struction in a way that other foundations for thought or view-
points do not.

The Court’s finding that there is no logical difference
between non-theistic and theistic moral education is consis-
tent with international law.  Section 1 of Article 18 of the
International Covenant on Civil and Political Rights (1966)
(the “ICCPR”) provides that everyone shall have the right to
freedom of thought, conscience and religion.  The Human
Rights Committee established by the ICCPR has commented
that Article 18 protects theistic, non-theistic and atheistic
beliefs.

The equal treatment afforded to non-theistic and theis-
tic beliefs under international law dictates that national gov-
ernment education authorities not discriminate against tradi-
tional religious viewpoints in the education of children for
human rights.  Section 4 of Article 18 of the ICCPR requires
State Parties to the ICCPR “to have respect for the liberty of
parents and, when applicable, legal guardians to ensure the
religious and moral education of their children in conformity
with their own convictions.”1 2  The Human Rights Commit-
tee has commented that: “public education that includes in-
struction in a particular religion or belief is inconsistent with
article 18.4 unless provision is made for non-discriminatory
exemptions or alternatives that would accommodate the
wishes of parents and guardians.”1 3  The Human Rights Com-
mittee particularly warns against government discrimination
in the granting of economic privileges to persons subscrib-
ing to different religious beliefs or non-beliefs.1 4

Under Article 5(1)(b) of the UNESCO Convention
Against Discrimination in Education (1960) (the “UNESCO
Convention”), the State Parties agree to respect the liberty of
parents to choose to educate their children in schools other
than those maintained by the public authorities and to en-
sure the religious and moral education of their children in
conformity with their own convictions.  The States Parties
also agree that no person or group of persons should be
compelled to receive religious instruction inconsistent with
his or their convictions.
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Similarly, Article 5 of the United Nations Declaration
on the Elimination of All Forms of Intolerance and of Dis-
crimination Based on Religion or Belief (1981) (the “Declara-
tion”) provides that parents or legal guardians of a child
have “the right to organize the life within the family in accor-
dance with their religion or belief and bearing in mind the
moral education in which they believe the child should be
brought up.”Article 1 of the Declaration provides that “no
one shall be subject to coercion which would impair his free-
dom to have a religion or belief of his choice.”

 15
 Such coer-

cion would occur in cases where national government edu-
cation authorities choose to exclusively fund non-theistic
human rights education to the exclusion of theistic human
rights education.

Under Article 9 of the European Convention on Human
Rights (the “ECHR”), everyone has the right to freedom of
thought, conscience and religion.  Under Article 2 of the First
Protocol to the ECHR, “in the exercise of any functions which
it assumes in relation to education and to teaching, the State
shall respect the right of parents to ensure such education
and teaching in conformity with their own religious and philo-
sophical convictions.”

16
According to the European Court of

Human Rights (the “European Court”):  “The State is forbid-
den to pursue an aim of indoctrination that might be consid-
ered as not respecting parents’ religious and philosophical
convictions.”1 7  The European Commission on Human Rights
(the “European Commission”) defined “philosophical con-
victions” as being:

those ideas based on human knowledge and rea-
soning concerning the world, life, society, etc.,
which a person adopts and professes according
to the dictates of his or her conscience.  These
ideas can more briefly be characterized as a
person’s outlook on life including, in particular, a
concept of human behavior in society.1 8

The European Court has determined that, to rise to the
level of a philosophical conviction, the ideas put forward
have to “attain a certain level of cogency, seriousness, cohe-
sion and importance.”1 9

Human rights values are ideas based on human knowl-
edge and reasoning concerning the world, life, and society.
Human rights education indoctrinates children in a specific
outlook on life including, in particular, a concept of human
behavior in society.  The human rights ideas promulgated
pursuant to the World Programme for HRE and the First Phase
Plan attain the level of cogency, seriousness, cohesion and
importance necessary to be treated as philosophical convic-
tions under Article 2 of the First Protocol to the ECHR.  There-
fore, States may not discriminate in favor of a non-theistic
human rights philosophical belief system by withholding
public education funds from parents who choose to secure a
theistic human rights education for their children at private
religious schools.

Parental Choice in Human Rights Education
To avoid coercive and unlawful discrimination against

theistic human rights instruction, national education authori-
ties must provide parents with equal access to public funds
for the moral education of their children at the public or pri-
vate schools of their choice.

Article 14 of the ECHR provides that the enjoyment of
the rights and freedoms set forth in the ECHR, including the
right to education under Article 2 of the First Protocol, shall
be secured without discrimination on the basis of religion.
The European Commission has determined that, in some
cases, a difference in the amount of the government educa-
tion subsidy offered to State schools and voluntary private
schools may constitute a breach of Article 14 of the ECHR in
conjunction with Article 2 of the First Protocol to the ECHR.
In such cases, “Article 14 would require that the authorities
do not discriminate in the provision of available subsidies.”20

Under Article 7 of the UNESCO Convention, the States
Parties are to include in their periodic reports submitted to
the General Conference of UNESCO information on the legis-
lative and administrative provisions they have adopted or
other action they have taken to enforce the anti-discrimina-
tion provisions of the UNESCO Convention.  As national
education authorities implement human rights education in
government-run schools pursuant to the First Phase Plan,
national governments who are parties to the UNESCO Con-
vention will be required to report on what legislative, admin-
istrative, or other actions they have taken to prevent dis-
crimination against parents who choose to secure theistic
human rights education at private religious schools.

Although several European nations provide state sub-
sidies to parents who educate their children at religious
schools, the United States Supreme Court only recently ap-
proved such a practice in a case where the Ohio legislature
enacted a school choice plan for Cleveland parents.21  How-
ever, in a subsequent case, the Court permitted the State of
Washington to exclude students engaged in the study of
devotional theology from receiving state-funded college
scholarships that were available to all other students.22  The
Court accepted the State of Washington’s argument that the
devotional theology program of study, which trains students
to become pastoral ministers, is purely religious in compari-
son to the non-devotional study of theology.  An argument
can be made that no such distinction exists between the the-
istic approach to human rights education that occurs in reli-
gious schools and the non-theistic approach to human rights
education that will occur in government-run schools under
the World Programme for HRE.  As was the case in Good
News Club, there is no difference in kind between the two
approaches to human rights education that would justify
viewpoint discrimination against parents who choose to se-
cure a theistic human rights education for their children.

Conclusion
International human rights education advocates have

determined that a culture of peace cannot be realized in a
completely secularized public education system, void of any
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teaching of human rights knowledge, skills, attitudes, and
beliefs.  The First Phase Plan and subsequent phases of the
World Programme for HRE contemplate the indoctrination of
children in non-theistic philosophical convictions that are
the legal equivalent of a religion.  Domestic, regional, and
international laws dictate that national government educa-
tion authorities not discriminate between the teaching of
human rights from a non-theistic ethical perspective and the
teaching of human rights from a theistic religious perspec-
tive.  To prevent the coercive indoctrination of children in a
non-theistic human rights religion, national education au-
thorities must provide parents with the financial resources to
secure a moral education for human rights that conforms to
their personal religious convictions.  Otherwise, in the inter-
est of teaching human rights knowledge, skills, and attitudes,
international human rights education advocates will be vio-
lating the very human rights that they profess to be promot-
ing.

*  James P. Kelly III is President of the Solidarity Center for
Law and Justice in Georgia. He recently was appointed by
the Federalist Society to serve as Director of International
Affairs.  The views expressed are solely those of the author
and do not necessarily reflect the views of the Federalist
Society or its members.
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IT’S NOT JUST THE TEST THAT’S A LEMON, IT’S HOW SOME JUDGES APPLY IT

BY ROBERT D. ALT AND LARRY J. OBHOF

On March 2, 2005, the United States Supreme Court
heard two cases involving public displays of the Ten Com-
mandments.  These cases, appeals from ACLU of Kentucky
v. McCreary County1  and Van Orden v. Perry,2  were the first
time that the Supreme Court has specifically considered dis-
plays of the Ten Commandments on public property since
1980, and the first time that the Court has ever heard oral
arguments on the issue.  The Court will also address the
continued vitality of the much-maligned Lemon test,3  the
frequently criticized and sometimes ignored framework that
courts generally follow when determining whether govern-
mental conduct is permissible under the Establishment Clause.
Because the Court will consider not only whether the dis-
puted displays are constitutional, but also the appropriate-
ness of the analysis used in answering such questions,
McCreary County and Van Orden could prove to be two of
the most important Establishment Clause cases of the past 30
years.

The so-called “Lemon test” requires a court to deter-
mine that (1) a challenged government action has a secular
purpose; (2) the action’s primary effect neither advances nor
inhibits religion; and (3) the action does not foster an exces-
sive entanglement with religion.4   A governmental action vio-
lates the Establishment Clause if it fails to satisfy any of
these prongs.5   Some have lamented that the three-prong
Lemon analysis is ambiguous and subjective, and that the
lower courts have consequently given the test “widely dif-
ferent and seemingly contradictory interpretations.”6   No-
where is this better illustrated than the two cases currently
before the Court.

In Van Orden v. Perry, the Fifth Circuit permitted the
public display of a six-foot-tall granite monument displaying
the Ten Commandments.  The Fraternal Order of the Eagles
donated the monument to the state.  The Fifth Circuit ac-
cepted the state’s asserted secular purpose of honoring the
contributions of the Eagles,7  and it found that a reasonable
observer would not see the display as a state endorsement of
the Commandments’ religious message.8 By contrast, in
McCreary County, the Sixth Circuit purported to apply the
same constitutional analysis, but it forbade the inclusion of
the Ten Commandments—found on a single sheet of normal-
sized paper—as part of a larger public display about the ori-
gins of American law and government.

What explains this rift?  Some lay blame directly on the
Lemon test itself.  The petitioners in McCreary County have
explicitly asked the Supreme Court to do away with Lemon’s
“purpose prong,” which they argue “focuses too much on
subjective motives when the focus should be on the objec-
tive effects of an activity.”9   More than a dozen states have
argued as amici that the Supreme Court should analyze gov-
ernment conduct under the “coercion test” first articulated
by Justice Kennedy in his concurrence in County of Allegh-
eny v. ACLU.10   This view seems to have also found favor

with Justice Thomas, who just last year stated that a policy is
constitutionally permissible where “the State has not created
or maintained any religious establishment” and the policy
“does not expose anyone to the legal coercion associated
with an established religion.”11

While we agree that a shift away from the subjective
factors would be more consistent with constitutional prin-
ciples, we are reluctant to put the blame solely on Lemon.
Why are the decisions in Van Orden and McCreary County
so different?  The subjectivity of the purpose prong is not
the sole or even the primary problem.  There is little doubt
that the historical displays in McCreary County pass muster
under the Lemon test, if that test is properly applied.  Rather,
the displays in McCreary and Pulaski Counties were found
unconstitutional because the Sixth Circuit panel ignored di-
rect, on-point precedent of the Supreme Court, and either
misstated or misapplied numerous legal rules throughout its
analysis.

Facts
In 1999, officials in McCreary County and Pulaski

County, Kentucky posted framed copies of the Ten Com-
mandments in their respective courthouses.  The ACLU and
several individuals sued, alleging that the displays violated
the Establishment Clause of the First Amendment.  The coun-
ties thereafter erected new displays including secular histori-
cal and legal documents, some of which were excerpted and
included references to God or the Bible.12   The district court
enjoined the second set of displays and ordered that no simi-
lar displays be erected.13

County officials later erected historical displays in each
courthouse, consisting of a series of foundational historical
documents and patriotic texts and symbols that had an im-
pact on the development of our system of law and govern-
ment.  The displays were prominently identified as “The Foun-
dations of American Law and Government Display,” and were
accompanied by an explanatory sign informing viewers that
the displays presented “documents that played a significant
role in the foundation of our system of law and govern-
ment.”14   Among the documents and symbols included were
(1) the Star Spangled Banner; (2) the Declaration of Indepen-
dence; (3) the Mayflower Compact; (4) the Bill of Rights; (5)
the Magna Carta; (6) the National Motto; (7) the Preamble to
the Kentucky Constitution; (8) the Ten Commandments; and
(9) Lady Justice.15

Each courthouse contained numerous other displays
further demonstrating the counties’ commitment to illustrat-
ing their historical heritage.  In the McCreary County court-
house, there were hundreds of historical documents displayed
throughout the building, including 58 in the judge’s office, 41
in the waiting room, 124 near the side entrance to the court-
house, 33 in the fiscal courthouse, and 28 in a conference
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room.16   The Pulaski County courthouse posted similar dis-
plays throughout the building.17

Upon plaintiffs’ motion for a supplemental preliminary
injunction, the district court held that the historical displays
lacked a secular purpose and had the effect of endorsing
religion.18     The court also offered the disturbing conclusion
that “educat[ing] the citizens of the county regarding some
of the documents that played a significant role in the founda-
tion of our system of law and government” was not a legiti-
mate secular purpose.19   Although the court had enjoined
prior displays because the religious content was not suffi-
ciently diluted by a larger secular display, the court now held
that the new displays were unconstitutional because the use
of secular documents accentuated the religious nature of the
Ten Commandments.20

On appeal, the Sixth Circuit affirmed the district court
on the basis Lemon’s purpose prong.  Judge Eric Clay, writ-
ing only for himself, suggested that the courthouse displays
would violate the second prong as well.21   Both conclusions
were erroneous, and both were based on improper applica-
tions of governing law.  Due to space limitations, we will
focus on the majority’s analysis under the purpose prong,
which was based almost entirely on misstatements or misap-
plications of controlling Supreme Court precedent.22

The Sixth Circuit applied an erroneous legal standard in its
analysis of the defendants’ purpose for posting the court-
house displays.

Government action will be invalidated under Lemon’s
purpose prong only if it is entirely motivated by a religious
purpose.  In Lynch v. Donnelly, the Supreme Court held that
the purpose prong is satisfied so long as the government can
articulate “a” secular purpose.  “The Court has invalidated
legislation or governmental action on the ground that a secu-
lar purpose was lacking, but only when it has concluded
there was no question that the statute or activity was moti-
vated wholly by religious considerations.”23   Lest there be
any doubt about this rule, the Supreme Court reiterated in
Wallace v. Jaffree that an action violates the purpose prong
only where the action is “entirely motivated by a purpose to
advance religion,”24  and stated in Bowen v. Kendrick that a
statute or government action fails “only if it is motivated
wholly by an impermissible purpose.”25

The McCreary County defendants steadfastly main-
tained that their purpose was to display documents that af-
fected the development of American law and government.
Consistent with that secular purpose, the displays exhibited
foundational historical documents and patriotic texts and
symbols; offered an explanatory theme, “The Foundations
of American Law and Government Display;” and plainly stated
that the displays “contain[] documents that played a signifi-
cant role in the foundation of our system of law and govern-
ment.”26   The displays also included an explanation that firmly
placed the Ten Commandments in the context of secular tra-
ditions:

The Ten Commandments have profoundly influ-
enced the formation of Western legal thought
and the formation of our country.  That influence
is clearly seen in the Declaration of Independence
. . . . The Ten Commandments provide the moral
background of the Declaration of Independence
and the foundation of our legal tradition.27

Even the Sixth Circuit itself acknowledged that “the
displays did not provide undue physical emphasis to the Ten
Commandments. . . . [T]he Ten Commandments appeared on
a single piece of paper, the same size as that containing the
secular documents.”28

In the district court, the defendants articulated the ani-
mating reasons for the displays and for the inclusion of the
Ten Commandments.  The defendants explained that the dis-
plays were intended, among other things, to illustrate “that
the Ten Commandments were part of the foundation of Ameri-
can Law and Government;” to provide the “moral background
of the Declaration of Independence and the foundation of
our legal tradition;” and to “educate the citizens of the county
regarding some of the documents that played a significant
role in the foundation of our system of law and govern-
ment.”29   These reasons meet the threshold requirement of
articulating some secular purpose.  As Justice Scalia has noted,
the Supreme Court almost invariably discovers a secular pur-
pose for actions challenged under the Establishment Clause,
and typically devotes only a few sentences to the issue.30

The Sixth Circuit was unable to find that the displays
were motivated wholly by religious considerations, and in-
stead simply ignored Lynch, Wallace, and Bowen, and ap-
plied its own erroneous “predominate purpose” standard.
According to the panel, “[t]o satisfy this prong of the Lemon
test, plaintiffs must show that defendants’ predominate pur-
pose for the displays was religious.”31   The majority later
added that “the district court correctly concluded that De-
fendants’ primary purpose was religious.”32   This “predomi-
nate purpose” or “primary purpose” standard is not merely
incorrect—it directly conflicts with the plain holdings of the
Supreme Court.

In her concurrence to Lynch v. Donnelly, Justice
O’Connor stated that the secular purpose requirement is not
satisfied “by the mere existence of some secular purpose,
however dominated by religious purposes.”33  The Sixth Cir-
cuit has repeatedly relied on Justice O’Connor’s statement
for the erroneous proposition that defendants’ actions vio-
late the Establishment Clause where their primary purpose is
non-secular.34   That standard is not the standard articulated
by the majority in Lynch.  It is directly at odds with the
majority’s holding that governmental action is invalid only
where it is motivated “wholly by religious considerations.”35

It is also at odds with the Supreme Court’s restatements of
the Lynch standard in Wallace v. Jaffree and Bowen v.
Kendrick.36
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The standard followed by the Sixth Circuit in McCreary
County (and, prior to that, in Adland v. Russ) is simply an
incorrect statement of the law which disregards not only
Lynch but also the Sixth Circuit’s own binding case law.37

Importantly, it is also not the standard enunciated by Justice
O’Connor, who wrote in Lynch that the proper inquiry “is
whether the government intends to convey a message of
endorsement or disapproval of religion.”38   It is one thing to
find, as the Sixth Circuit did in McCreary, that the
government’s primary purpose was religious.39   It is some-
thing altogether different to find that defendants’ actions
were “dominated by religious purposes,” or were intended to
endorse religion.  The Supreme Court has spoken clearly on
this issue several times, and it is not the prerogative of lower
courts to ignore or chip away at the proper analysis by ap-
plying selective readings of only those precedents with which
they agree.40

The courthouse displays had a secular purpose.
The McCreary County defendants articulated a legiti-

mate secular purpose for their actions:  displaying documents
and symbols that had an impact on the development of our
system of law and government.  The validity of displaying
the Ten Commandments in this manner flows naturally from
the Supreme Court’s decision in Lynch v. Donnelly.  In Lynch,
the Court recognized a valid secular purpose for including a
nativity scene—an indisputably religious symbol—in a holi-
day display with Santa’s house and sleigh, reindeer, candy-
striped poles, and the like.  The Lynch Court did not evaluate
the nativity scene in isolation, but rather considered the dis-
play as a whole.  When “viewed in the proper context,” the
inclusion of a religious symbol with secular symbols did not
evince an intent to promote religion.41   Importantly, the Su-
preme Court specifically addressed the religious origins of
the holiday:

The City . . . has principally taken note of a sig-
nificant historical religious event long celebrated
in the Western World.  The crèche in the display
depicts the historical origins of this traditional
event long recognized as a National Holiday. . . .
The display is sponsored by the City to celebrate
the Holiday and to depict the origins of that Holi-
day.  These are legitimate secular purposes.42

Like the nativity scene in Lynch, the Ten Command-
ments appeared in the context of broader displays that also
included secular documents and symbols.  The displays re-
flected the historical origins of the law in a clear, unmistak-
able manner.  If the Constitution permits the display of a
crèche to celebrate and reflect the religious origins of Christ-
mas, then surely the Constitution permits the display of the
Ten Commandments to celebrate and reflect the origins of
our secular law.

The Sixth Circuit incorrectly applied controlling precedent
from the Supreme Court.

The government’s assertion of a legitimate secular pur-
pose is entitled to deference, unless the proffered purpose is
merely a “sham.”43   The Sixth Circuit and district court each

found that the McCreary County defendants’ stated pur-
pose in posting the displays was a “sham,” and concluded
that the defendants included the Ten Commandments for
predominantly religious reasons.44   The Sixth Circuit rested
its holding on a series of rather glaring misapplications of
Supreme Court precedents.

First, the Sixth Circuit gave insufficient weight to the
full context of the displays.  The court barely mentioned the
fact that approximately 90% of each display was purely secu-
lar, or that the title of the displays, “The Foundations of
American Law and Government Display,” evinced a facially
secular purpose.  The court also gave little weight to the
explanatory signs that accompanied the displays, which spe-
cifically noted the permissible secular purpose of presenting
documents that affected the development of American law
and government.  Rather than focusing on the displays as a
whole, the Sixth Circuit “plainly erred by focusing almost
exclusively” on the Ten Commandments.45

Second, although the Sixth Circuit noted that the dis-
plays did not unduly emphasize the Ten Commandments, the
court nevertheless rejected the defendants’ proffered secu-
lar purpose because of the “blatantly religious” content of
the displays.46   In its attempt to distinguish Lynch, the Sixth
Circuit seemingly held that the Ten Commandments are dif-
ferent in kind from a nativity scene, at least for constitutional
purposes:  “The displays do not present a ‘passive symbol’
of religion like a crèche, which, when accompanied by secu-
lar reminders of the holiday season, has come to be associ-
ated more with the public celebration of Christmas, rather
than that holiday’s religious origins.”47   The court  misstated
the Supreme Court’s holding in Lynch.  The Supreme Court
did not approve the display of a nativity scene despite the
“holiday’s religious origins,” as the Sixth Circuit suggested.48

To the contrary, the Lynch Court squarely held that acknowl-
edging the origins of the holiday was a valid secular pur-
pose, even if those origins were religious.  The Supreme Court
upheld the display of the crèche in Lynch specifically be-
cause “celebrat[ing] the Holiday and . . . depict[ing] the
origins of that Holiday . . . are legitimate secular purposes.”49

The Sixth Circuit’s opinion stands Lynch on its head and
cites its holding for a nearly opposite proposition, as it must
in order to reach the incredible conclusion that depicting the
religious origins of the Christmas holiday is a permissible
secular purpose, but celebrating the origins and develop-
ment of American secular law is not.

The McCreary County majority also incorrectly ap-
plied Lynch to the facts of the case.  The crèche upheld in
Lynch—a nativity scene including the figures of Jesus, Mary,
Joseph, angels, shepherds, and kings—was obviously nei-
ther more passive nor more secular than the Ten Command-
ments.  Unlike the Ten Commandments, the crèche is a purely
religious symbol.50   The Lynch Court upheld the government’s
display of the crèche, even though its sectarian significance
was not negated by the setting, because the defendant had
served a legitimate secular purpose by “tak[ing] note of a
significant historical religious event long celebrated in the
Western World.”51   If anything, the principle in Lynch is
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even more compelling when applied to the facts of McCreary
County.  The Ten Commandments have undeniably religious
origins but are not purely religious.  To the contrary, it is well
recognized by jurists and scholars alike that the Command-
ments have played a significant role in the development of
secular law and institutions.52   Whether or not the Decalogue
is “the most influential law code in history,”53  it is certainly
not more sectarian than the figures of Mary, Joseph, Jesus,
and angels in the nativity display permitted in Lynch, or the
18-foot Chanukah menorah upheld in County of Allegheny v.
ACLU.54

The Sixth Circuit also gave excessive weight to se-
lected quotations from the Supreme Court’s decision in Stone
v. Graham, which rejected a Kentucky statute requiring the
posting of the Ten Commandments, standing alone, in all
public schoolrooms.55   The circuit court relied on Stone for
the proposition that the Ten Commandments, unlike the na-
tivity scene upheld in Lynch, are an “active symbol of reli-
gion” because several of the Commandments allegedly con-
cern only the religious duties of believers.56   In particular, the
court referenced the Commandments mandating “worship-
ping the Lord God alone, avoiding idolatry, not using the
Lord’s name in vain, and observing the Sabbath Day.”57

Nothing in Stone requires the omission of the Ten Com-
mandments from a historical display.  In fact, the Stone Court
expressly noted that the Ten Commandments could be “inte-
grated into the school curriculum, where the Bible may con-
stitutionally be used in an appropriate study of history, civi-
lization . . . or the like.”58   That observation readily applies to
the displays at issue in McCreary County.  The Ten Com-
mandments did not appear alone, but rather were integrated
with secular documents in an educational display about secu-
lar law.  In any event, a finding that the Decalogue necessar-
ily has some religious purpose is not the same as a finding
that it serves a wholly religious purpose or even that the
government intends to convey a message of endorsement.59

Following Stone, moreover, the Supreme Court reiterated that
the Ten Commandments can serve both religious and secular
purposes.  “[Stone] did not mean that no use could ever be
made of the Ten Commandments, or that the Ten Command-
ments played an exclusively religious role in the history of
Western Civilization.”60

The Sixth Circuit’s conclusion that several Com-
mandments concern only the religious duties of believers is
plainly false when viewed in the context of a historical dis-
play.  The government defendants debunked this claim in
their initial appellate brief, which noted that “[t]welve of the
thirteen original colonies adopted the entire Decalogue into
their civil and criminal laws.”61   Lest there be any doubt, the
defendants proceeded to offer examples of each
Commandment’s enactment as law by one or more of the
colonies or states.62

Although the circuit court was provided ample evi-
dence undermining its thesis, it failed to even acknowledge—
let alone dispute—the role that the first four Commandments
played in the development of American law.  That error is

critical when one considers that defendants’ stated secular
purpose was to post historical displays presenting signifi-
cant influences on American law.  Indeed, as Judge Batchelder
recently noted in dissent from another Sixth Circuit case with
nearly identical facts, the “oft-repeated truism that the first
three or four Commandments are ‘exclusively religious’ is
simply not true.  Including these rules as part of a historical
display about the development of American law is accurate,
appropriate . . . and legally permissible.”63

The Sixth Circuit also erred by scrutinizing the accu-
racy of the prefatory description of the Ten Commandments,
which stated, in relevant part:

The Ten Commandments have profoundly influ-
enced the formation of Western legal thought
and the formation of our country.  That influence
is clearly seen in the Declaration of Independence
. . . .  The Ten Commandments provide the moral
background of the Declaration of Independence
and the foundation of our legal tradition.64

According to the McCreary County panel, this expla-
nation presented two problems.  First, the court stated that
“the evidence [that the Ten Commandments influenced West-
ern legal thought] does not appear in the actual display . . . so
an observer would not actually be made aware of these
facts.”65   This is irrelevant to the question of defendants’
purpose.  Whether an observer is aware of the historical
connection between the Ten Commandments and the law is a
separate question from what the defendants’ motivations were
in posting the displays.  Indeed, the Supreme Court upheld
the display of a crèche in Lynch without requiring any ex-
planatory documents whatsoever.66   The McCreary County
and Pulaski County officials did not have to include any
explanatory sign at all—let alone the extensive historical ex-
egesis apparently required by the Sixth Circuit—in order to
demonstrate their purpose.  Whether the displays could have
been more thorough, or could have better explained the his-
torical impact of the Ten Commandments, is distinct from the
question of whether the displays were motivated by a reli-
gious purpose.

The second “problem” noted by the Sixth Circuit is
likewise constitutionally irrelevant.  The court went to great
lengths to demonstrate that the Ten Commandments did not
inspire the drafting of the Declaration of Independence.67

That claim, however, was not made in either display.  The
displays made a much more modest assertion, stating only
that the Ten Commandments provided the “moral back-
ground” of the Declaration and of our legal tradition—a propo-
sition that is far less stark than the straw man created and
then critiqued by the Sixth Circuit.  Nor would it be disposi-
tive if the explanatory documents had made the claims of
which they were accused.  The accuracy of the displays is a
separate and distinct issue from the defendants’ purpose in
posting them.  As its moniker indicates, the “purpose prong”
of the Lemon test focuses on the defendants’ motivations,
not on the relative educational merits of viewing the dis-
plays.68   The issue before the court was whether the govern-
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ment posted the displays for the sole purpose of endorsing
religion.  The answer to that question is “no.”

The Sixth Circuit erred in finding that the “evolution” of
the displays demonstrates a non-secular purpose.

Both the district court and the court of appeals made
much of the fact that the defendants changed the content of
the displays several times, ostensibly for the purpose of mak-
ing them permissible under the Establishment Clause.  Be-
cause the initial displays consisted of the Ten Command-
ments standing alone, the courts inferred that the earlier dis-
plays had “imprinted the defendants’ purpose . . . with an
unconstitutional taint.”69   According to the Sixth Circuit, this
permanent taint “strongly indicate[s] that the primary pur-
pose was religious.”70

The lower courts’ assumption of “unconstitutional
taint” is  not supported by the case law.  The Sixth Circuit
relied heavily on Santa Fe Independent School District v.
Doe71  for the proposition that prior noncompliance with the
Establishment Clause had to be considered in determining
whether the defendants’ courthouse displays were constitu-
tional.72   Nothing in Santa Fe, however, requires the result
reached by the circuit court.  In that case, plaintiffs chal-
lenged a school district’s practice of allowing students to
deliver invocations and benedictions at graduation ceremo-
nies and at football games.  In the face of litigation, the dis-
trict altered the policy several times, ultimately arriving at a
policy that permitted students to vote on whether they wanted
to have student-led prayers at football games.73   The policy
remained substantially unchanged from its original version.
Although the Santa Fe majority considered the text and his-
tory of the school policy at issue in that case, the Court made
clear that the policy was invalid on its face.  According to the
Court, “the text of the [] policy alone” demonstrated its un-
constitutional purpose.74

As the United States points out in its amicus brief in
McCreary County, Santa Fe “bears no resemblance to this
case.”75   The historical displays at issue in McCreary County
contained numerous secular documents and symbols and
were accompanied by explanatory documents setting forth
their secular purpose.  They bore little resemblance to their
predecessors.  Whereas the policy struck down by the Su-
preme Court in Santa Fe was scarcely more than a recycled
version of earlier unconstitutional policies, the displays at
issue in McCreary County had little in common with the
initial courthouse displays and did not evince a facially reli-
gious purpose.76

Under the Sixth Circuit’s analysis, the government can
seemingly never cure the unconstitutionality of its prior con-
duct.  This simply cannot be the case, unless we are to as-
sume that all constitutional violations continue in perpetuity.
“[G]overnmental bodies, like other litigants, should be free to
take instruction from prior decisions or arguments, and thus
to eschew, or move away from, practices that are contrary to
law.”77   Indeed, for exactly this reason, the Third Circuit,
Seventh Circuit, and (before this case) the Sixth Circuit have
explicitly rejected such arguments.78   As the Sixth Circuit

itself stated in Granzeier v. Middleton, “the fact that a par-
ticular [policy] was once constitutionally suspect does not
prevent it from being reinstated in a constitutional form.”79

The McCreary County panel misapplied the Sixth
Circuit’s own case law regarding the effects of past conduct.
The court relied heavily upon selected quotes from Adland v.
Russ for the proposition that the defendants’ earlier policies
or practices demonstrate a non-secular purpose for defen-
dants’ present actions.80   In contrast to the McCreary County
panel, however, the Adland court specifically stated that the
defendants could cure their constitutional defects by chang-
ing the composition of the display:  “While we cannot pass
on the merits [of proposals to amend the display], we are
nevertheless confident that with careful planning and delib-
eration . . . the Commonwealth can permissibly display the
monument in question.”81   The McCreary County court not
only ignored this language but in fact incorrectly relied on
Adland for the opposite conclusion.

In contrast to the Sixth Circuit’s interpretation of Santa
Fe, Supreme Court precedent actually undermines the infer-
ence of an improper religious intent based on prior conduct.
In McGowan v. Maryland,82  a group of defendants charged
with violating Maryland’s Sunday closing laws challenged
the laws as an unconstitutional establishment of religion.
The Court acknowledged that “the original laws which dealt
with Sunday labor were motivated by religious forces,”83  but
it nevertheless upheld the laws because they had later taken
on a secular purpose.  The McGowan Court explicitly re-
jected the reasoning that underlies the Sixth Circuit’s theory
of “unconstitutional taint.”

The present purpose and effect [of Sunday clos-
ing laws] is to provide a uniform day of rest for all
citizens . . . .  To say that the States cannot pre-
scribe Sunday as a day of rest for these purposes
solely because . . . such laws had their genesis in
religion would give a constitutional interpreta-
tion of hostility to the public welfare . . .84

Conclusion
Although this discussion has been limited to only one

prong of the Lemon analysis, it demonstrates how lower courts
misstate or misapply Supreme Court precedent under the guise
of being faithful to the Lemon test.  In McCreary County, the
Sixth Circuit set a higher bar for the defendants than that
either required or permitted by the Supreme Court.  The panel
ignored multiple holdings of the Supreme Court and required
a primarily secular purpose for the courthouse displays where,
as a matter of law, only some discernible secular purpose was
required.  Despite a direct admonition from the Supreme
Court,85  the court of appeals also failed to show any defer-
ence to the government’s assertion of a legitimate secular
purpose.

The Sixth Circuit not only ignored the central holding
in Lynch v. Donnelly—that acknowledging the religious ori-
gins of a practice is a valid secular purpose—but in fact cited
that case for a contrary assertion.  The court also errone-
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ously scrutinized the accuracy of the displays rather than
focusing on the question of the defendants’ purpose.  Lastly,
the McCreary County panel adopted the district court’s
theory of “unconstitutional taint,” even though that theory
conflicts with the Supreme Court’s holding in McGowan v.
Maryland and the Sixth Circuit’s own unambiguous state-
ments in Adland v. Russ.  In short, as Judge Ryan noted in his
dissent, “the majority’s analysis fails to properly apply the
relevant Supreme Court precedent” at nearly every step of
the way.86

We agree that the Lemon test is too subjective.  Like
the McCreary County petitioners and numerous amici, we
hope that the Supreme Court will replace this analysis with
one that focuses more on objective outcomes and less on
subjective factors such as intent.  We all must recognize,
however, that the schizophrenic nature of Establishment
Clause jurisprudence is not merely the result of applying
imperfect standards.  It is also the natural outgrowth of out-
come-oriented jurisprudence.  So long as lower courts are
willing to misstate or disregard controlling Supreme Court
case law, a new test will only put a band-aid on a gaping
wound.
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expressed in this article are solely those of the authors and
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TELECOMMUNICATIONS
“PRIVATE COMMONS” IN RADIO SPECTRUM: THE FCC AVOIDS A TRAGIC RESULT
BY WILLIAM SAYLE CARNELL*

In September, 2004, the Federal Communications Com-
mission (FCC) refined and expanded its spectrum leasing rules,
further removing barriers to the transfer of spectrum rights
among private parties.1   One of the most intriguing aspects
of this order was its establishment of a novel form of spec-
trum rights management referred to as a spectrum “commons.”

The initial spectrum leasing rules were themselves a
pathbreaking departure for the FCC.2   For decades, the agency
had treated license transfers as an all-or-nothing proposi-
tion.3   Spectrum rights could not be borrowed or leased, and
a party that needed spectrum rights less than permanently
was forced into a circuitous “management agreement” or simi-
lar device in order to permit that party access to a licensee’s
spectrum.  But as a continuation of its general move towards
more flexible rules, such as the ability to partition or disag-
gregate certain licenses,4  the FCC in 2003 amended its rules
to permit leasehold interests in spectrum licenses.

The new 2004 Order generally provides tweaks and
clarifications to the leasing regime established by the 2003
Order.  And, as a practical matter, its most important develop-
ment may be the institution of “instant approval” processing
for most wireless applications.5   But perhaps the most in-
triguing development in the 2004 Order is its establishment
of an altogether new form of spectrum rights, which it calls
“private commons.”

In contrast to the traditional conception of licensing,
where a single party holds and controls the use of licensed
spectrum rights, a private commons would permit “non-hier-
archical” and “peer-to-peer” communications among users
and devices that are outside the active control of the lic-
ensee.  This Order represents a significant policy shift for the
FCC, which has always retained a command-and-control ap-
proach to licensing and spectrum management, and the new
regime may prove to have major practical implications, po-
tentially enabling a new generation of networked wireless
communications technologies.

The Commons - Property Debate
The notion of a spectrum “commons” is not new, but

has arisen gradually even as the FCC has moved towards a
more property-like regime for spectrum management.6   The
FCC now allocates most new licenses by auction; it generally
allows unfettered transfers among parties; it typically per-
mits flexible use by licensees of their spectrum; and generally
provides a bundle of entitlements that begin to make a li-
cense feel more like a piece of property.  Yet as the FCC has
moved towards a more property-based approach, a critique
of that approach has emerged from those who believe that
spectrum should be allocated as a great “commons” for the
public use, rather than parceled out in pieces for the exclu-
sive use of individual private parties.7

The “spectrum commons” advocates often begin with
the premise that spectrum is abundant, and that notions of
spectrum scarcity are as outdated as AM radio and Sputnik.
They point out that by using advanced technologies, includ-
ing digital data compression, multiplexing, and “smart” radio,
available radio spectrum could carry many times the through-
put for which it is currently used.  Spectrum scarcity is cre-
ated, they say, by the award of exclusive licenses in its use,
enshrining a privileged class of spectrum monopolists who
preclude others from using the spectrum that they need.8

Other critics ignore the abundance point, but argue that even
if spectrum is scarce, that does not mean that it should be
parceled out as a series of property-like entitlements.9   Rather
than award exclusive rights, then, they say that the FCC
should simply establish one or more “spectrum commons”
that are open to all, according to their needs.

Professor Lawrence Lessig, the open network guru who
is famous among other things for his involvement in U.S. v.
Microsoft and the Eldred case challenging the “Sonny Bono
Act” extension of copyright durations, is a famous advocate
of such an approach.10   Professor Lessig analogizes his con-
cept of open wireless networks to the development of the
Internet.  The Internet was built on open access, he says.  Its
very design is a giant shared network, created and main-
tained by the millions of individuals and entities that use the
network.  The code that harmonizes these disparate users,
and that dictates who may use what facilities and in what
way, is not a traditional legal regime but rather is the software
code resident on the PCs and servers of those millions of
users; code that instantly routes trillions of data packets
through the network, around obstacles, and to their intended
destination.11

Few lawyers or economists, however, can hear the word
“commons” without thinking “tragedy of the.”12   Just as the
English commons in land encouraged overgrazing and dis-
couraged capital improvements, a spectrum commons could
lead to overuse and underinvestment.  Spectrum is a finite
resource, says the property rights crowd, and there is little
incentive to optimize one’s use so long as unlimited quanti-
ties are available.

It is too easy to dismiss the “commons” advocates as
vaguely collectivist idealists who ignore basic economic prin-
ciples.  But they have the benefit of good technology:  There
is no doubt that spectrum could be used far more efficiently
than it is today.  And they have several on-point examples
apart from Professor Lessig’s Internet.  The success of unli-
censed devices in the 2.4 GHz band, for example, has facili-
tated great developments in technology and commerce.  En-
gineers are wont to paraphrase Churchill in their conclusion
that we shape network architecture, and network architec-
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ture shapes us.  When the network is simple and open to all,
they say, it will generally permit the greatest innovation; any-
thing less than open access will tend to stifle entry and inno-
vation.13   The question, though, is how to obtain the ben-
efits of a commons approach – how to permit the establish-
ment of an open network to which end users may connect
without restriction except that which is inherent in the net-
work itself – while avoiding the tragedy that often attends a
move away from individual property rights.

“Private Commons”
The FCC’s most recent spectrum leasing order attempts

to amalgamate the “spectrum commons” theory with the prop-
erty rights theory, and marry both to the statutory mandate
of the Communications Act.  In essence, a private commons
allows a licensee to set aside all or part of a spectrum alloca-
tion held by that licensee to be a “commons,” for the use of
the licensee’s permittees.  The licensee is the lord of the
commons; it dictates who may use the spectrum and on what
terms, and generally polices and regulates the commoners.

The spectrum commons is intended to permit “peer-to-
peer communications between devices in a non-hierarchical
network arrangement that does not utilize the network infra-
structure of the licensee.”14   This arrangement stands in con-
trast to the traditional model of licensed spectrum usage,
where the network facilities remain wholly within the control
of the licensee.

The “commons” concept more closely resembles the
model of unlicensed spectrum usage under Part 15 of the
FCC’s rules.15   The FCC has reserved bands of spectrum for
unlicensed devices under that rule part, which may be used
so long as the use complies with certain emissions limits and
other fairly minimal technical requirements, and so long as
the use does not interfere with a licensed use.  A manufac-
turer of cordless telephones, garage door openers, or similar
devices obtains a certification from the FCC that a piece of
equipment complies with the Part 15 rules, whereupon it may
sell, and consumers may use, that equipment without any
further authorization.  Part 15 is a national park, or a freeway
perhaps, that is available for all to use, subject to some fairly
general rules (no littering, no driving above the speed limit)
designed to preserve and promote the mutual enjoyment of
that shared resource.

A private commons could follow much the same ap-
proach.  But instead of a national park, it is a private park –
Disneyworld instead of Yosemite.  Just as Uncle Walt trans-
formed his acres of orange groves into a Magic Kingdom
with its own rules of access and behavior (children under 3
free; no alcohol consumption), a licensee may create his own
private commons, governed by the licensee.  Though just as
Disney could not permit otherwise unlawful behavior on its
property, the use of a private commons is likewise subject in
aggregate to the terms and conditions of the licensee’s un-
derlying authorization.  Broadcast licensees typically cannot
convert their spectrum into two-way data services, for ex-
ample, and everyone remains subject to emissions and inter-
ference limits dictated by the underlying authorization.

The details of the FCC’s commons rules remain sketchy.
The FCC has issued a notice asking for further comment on
the details of its implementation, and as of this writing the
(extended) comment date for that notice had not passed.16

But the nature of the concept – do what you want within the
parameters of the underlying license grant, so long as you do
not interfere – may belie detailed definition.

Benefits of the Commons
Plainly, the problem with a pure commons approach

arises in the chronic issue of overconsumption and
underinvestment.  Not even the Internet is immune to this
problem.  Most email users regard email as a tool to commu-
nicate with family, friends, and business associates.  Yet a
tiny few use the network to hawk their discount pharmaceu-
ticals, “urgent business proposals” or physical enhancement
devices.  Spammers, then, have appropriated the public do-
main for their own purposes, and by clogging inboxes and
jamming servers they interfere with more socially construc-
tive uses of the Internet.  Spam is the overgrazing of the
Internet; any open network or similar commons would almost
certainly lead to a comparable tragedy.

But the benefits of open wireless networks are undeni-
able.  Engineers dream of a kind of inter-wireless-net.  Their
vision is well beyond wi-fi hotspots at Starbucks and in the
Admirals Club, or 3G wide area networks.  In this new net-
work, the airwaves are not used simply to provide a connec-
tion between a device and the wired network; in this world
the airwaves are the network.  Devices able to communicate
directly with each other form ad-hoc networks that mesh them-
selves together, and in concert with the older wireline-based
infrastructure.  My home computer talks to my neighbor’s
laptop; we both talk to a third neighbor, who talks to the
public library, and so on; and each of us also talks to our own
printers, home theater systems, and household appliances.
Hardware that uses modulation techniques such as orthogo-
nal frequency division multiplexing (OFDM), combines with
software that enables both spectrum and network manage-
ment to facilitate this ubiquitous open access wireless net.
Engineers tell us that this vision is not some utopian pipe
dream, any more than buying groceries and watching TV
over the Internet was a decade ago.17

The question, then, is how to harness the benefits of
the open access network, while avoiding the tragedy of the
commons.  Two methods present themselves:  traditional
command-and-control regulation, or private management.
Command-and-control regulation may work to a point:  The
FCC has had some success with its Part 15 regime under
which Wi-Fi and other technologies have come to flourish.
But much more is called for in order to realize the benefits of
open access wireless networks.  The very notion of software
defined radio is incompatible with the fixed standards re-
quired by Part 15.  Open wireless networks depend on intelli-
gent devices that will constantly modify the network archi-
tecture – modifying power levels and bandwidth used as
necessary to transfer data, and to accommodate competing
users.  As Professor Lessig famously pointed out, the soft-
ware code, rather than any legal code, establishes the rules
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under which these networks operate.18

Rather than attempt to write a code for software de-
fined radio, then, the FCC’s private commons will permit pri-
vate parties to write their own rules.  A licensee (or a lessee)
may establish its own code in its own spectrum.  Intel or
Qualcomm or whomever may obtain a spectrum license
(through a lease or an outright acquisition), and then create
or license the equipment that uses that spectrum.  The end
user would be buying a wireless device that incorporates a
physical chipset, software code that governs its operations,
and a limited right (limited in accordance with the code baked
into that chipset) to use Intel’s or Qualcomm’s licensed spec-
trum.

In theory, this should properly align incentives and
induce an optimal result.  The licensee/equipment maker
should be incentivized by the lure of profit maximization to
create an optimized product:  one that squeezes an optimal
number of users onto the available bandwidth, with an opti-
mal signal quality and data rate (and an optimal level of con-
gestion or interference potential), at an optimal price point.
And it will create a product, including a set of software-de-
fined sharing rules that best achieve this result.  Consumers,
in turn will decide whether the product is worth the money, or
whether those technical and/or spectrum resources should
be allocated to a different use.

Whether the private commons will ever be developed
is, of course, unknowable.  Practical implementation of the
concept will require parties to identify and acquire the rights
to nationwide blocks of useful spectrum, the cost and scar-
city of which may prove the ultimate stumbling block for the
private commons.  But in establishing this novel model of
spectrum usage, the FCC has taken an intriguing step to-
wards enabling the wireless utopia that the future may hold.

*William Sayle Carnell practices with the firm of Latham &
Watkins in its Washington DC office, and thanks James H.
Barker for his help in preparing this article.  The views of the
author are his own.
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BOOK REVIEWS
ENLIGHTENED DEMOCRACY:
THE CASE FOR THE ELECTORAL COLLEGE
BY TARA ROSS

REVIEWED BY BRADLEY A. SMITH*

To those of us who follow politics closely, it is a con-
stant surprise that many Americans – a majority according to
some – have never even heard of the Electoral College, and
believe that the President is automatically the candidate who
wins a popular vote plurality.  At the same time, those Ameri-
cans who are familiar with the Electoral College have long
supported its abolition, in favor of direct popular elections,
with majorities reaching as high as 81% in a 1968 Gallup poll.

Indeed, we have all read countless times that if we were
to have an election in which the popular vote winner did not
also win the Electoral College vote, the United States would
face a “constitutional crisis.”  And then came the presidential
election of 2000.  In 2000, for the first time since 1888, the
candidate winning the popular vote did not also win the Elec-
toral College tally.  Rather, George W. Bush, with  47.9% of
the popular vote, defeated Al Gore, who won 48.3% of the
popular vote, by a tally of 271 to 266 in the Electoral College,
and assumed the presidency.  And yet, as Tara Ross notes,
there was no “constitutional crisis” at all.  Indeed, while many
controversies simmered over the 2000 election results, the
Electoral College was not one of them.  A Constitutional
Amendment to do away with the Electoral College, intro-
duced immediately after the election and supported by such
Capitol Hill heavyweights as Senator Hillary Rodham Clinton
and then-House Minority Leader Richard Gephardt, went
nowhere.  And while polls taken after the election continued
to show that most Americans favored direct popular election
of the president, only 59% favored abolishing the electoral
college – a sizeable majority, but the lowest percentage since
Gallup first asked the question in 1944.

How could this be?  Could it possibly be that Ameri-
cans are not complete democrats, but still retain some affec-
tion for constitutional, republican principles?  Is it possible
that there is still a belief that process and compromise matter
as much as “the will of the people?”  Could it be that when
Americans actually give serious thought to the Electoral
College, as many undoubtedly did for the first time after the
2000 election, they see that it offers many advantages over
direct popular election?

If so, then things are looking up for the Electoral Col-
lege.  For the 2000 election, and the ensuing proposals to
amend the Constitution to do away with the College, seems
to have roused the Electoral College’s defenders.  For the
most part, however, those defenses of the Electoral College
have come in the form of short opinion pieces in newspapers
and magazines, law review articles, and collections of es-
says.  Thus the importance of Tara Ross’s Enlightened De-
mocracy: The Case for the Electoral College, which adds a

reader friendly, book-length treatise to the list of pro-Elec-
toral College writings.  Better still, unlike at least some other
defenses of the College, Ross’s defense is no curmudgeonly
conservative plea for respecting tradition.  It is a full throated
roar in favor of an institution she is “absolutely convinced”
is of “immense value… to our republican democracy.”

As is appropriate, given the general lack of public knowl-
edge about the Electoral College, Ross begins by tracing the
history of the College, especially its creation at the Constitu-
tional Convention.  Ross takes on the conventional wisdom
that the Electoral College was a hurried afterthought passed
with little debate in the final days of the Convention.  To the
contrary, she points out, the method of selecting the execu-
tive waited until the end of the Convention precisely be-
cause it was one of the thorniest issues the Convention faced.
Far from being a late afterthought, the method of selecting a
chief executive may have been given more thought than any
other issue at the Convention, as the delegates pondered the
problem for weeks while continuing to debate and draft other,
less difficult provisions.  Thus, unlike Electoral College de-
tractors such as Lawrence Longley and Neal Pierce, who
belittle the institution as a hurried compromise to meet imme-
diate political needs, Ross argues that the framers’ choice
deserves serious study and respect before being changed or
discarded.

As the Electoral College provides for what are a set of
simultaneous state elections rather than a single national
vote to elect the president, and given the inclusion of two
senators in each state’s electoral vote count, regardless of
the state’s population, the Electoral College is an important
part of the fabric of our federalist system of government.
Ross makes the case that the College is an important bulwark
of federalism, but oddly, this makes for some rough going.
Federalist principles and virtues are so rarely taught in school
or the university these days that Ross must digress at some
length to explain why this matters.  A thorough discussion of
the pluses of federalism, however, would require a volume of
considerably greater length. Enlightened Democracy
handles this problem as well as could be expected, but the
problem shows just how much work needs to be done to
educate the public on the virtues and benefits of federalism.

Ross is strongest when she argues that the Electoral
College forces candidates to assemble broad national coali-
tions, rather than narrow, sectional ones.  She skillfully uses
the election of 1888, when Grover Cleveland won the popular
vote by rolling up enormous margins across the south, but
carried few states outside the south and so lost the electoral
vote to Benjamin Harrison, as an example of how the Elec-
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toral College rewards such coalition building.  Ross shows
that Harrison, despite losing the popular vote, was actually
the candidate with greater national legitimacy.  Indeed, Ross
chops and dices claims that a president elect who failed to
win the popular vote will lack legitimacy, and knocks aside
most other objections to the College with relative ease as
well.  She demonstrates how the College can make fraud less
likely and election outcomes more certain.

She is less convincing when arguing that absent the
Electoral College, the American electorate would splinter from
two parties that represent grand coalitions into numerous,
rigidly ideological parties.  She suggests that a strength of
the college is that if a regional party began to win, or threat-
ened to win, Electoral College votes, it would force the major
parties to compromise to bring them in the fold; but then
switches direction and suggests that without an electoral
college, such regional parties would proliferate.  It is never
quite clear why they would not still be brought into the fold
in a winner takes all system of voting.  And Ross wrongly, in
my view, accepts the argument that we should do away with
the Electors themselves, and have electoral votes automati-
cally assigned according to each state’s popular vote.  While
electors have rarely used their discretion to vote for some-
one other than whom they are pledged, this seems a valuable
safeguard against late breaking information or the sudden
death of a candidate.  Similarly, she argues that in the event
no candidate wins an Electoral College majority and the elec-
tion is accordingly sent to the House of Representatives,
deliberation and deal-making should be replaced by auto-
matic deference to the popular vote in each state.  In each
case, Ross’s position runs counter to the general thrust of
her book, which prefers “enlightened democracy” - delibera-
tion and process aimed at producing refined, thoughtful re-
sults - to direct democracy.

Those steeped in the Electoral College or the benefits
of federalism may find Enlightened Democracy a bit of a
disappointment.  For example, the discussions of federalism
are, as noted, necessarily brief.  But this is not really a draw-
back at all, because I suspect that for most Americans Ross’s
discussion of federalism will seem quite novel and different –
food for thought, if you will, and as deep as they care to go at
the present time.  In this way, Ross’s book is important for
what it is not.  As the author herself notes in the introduction,
Enlightened Democracy is not a dense treatise written for
election lawyers or political scientists.  Rather, it is “a primer,
a summary of the history of and justifications for preserving
our unique presidential election system.”  For those who
instinctively agree with Ross but haven’t given the question
much thought, this book should help to clarify and organize
their thinking.  More importantly, for those who have simply
accepted the notion that of course the president should be
elected by popular vote, it is just what is needed: a short,
easy-to-read book that will change some minds, cause others
to take a second, more serious look, and generally stir inter-
est in further exploration of the issues involved, including
federalism.

For many years, supporters of the Electoral College
have been on the defensive. Enlightened Democracy turns
the tables to press the positive case for the College.  The
increase in support for the Electoral College after the 2000
election indicates that the public may be more ready for that
case than critics of the Electoral College believe.

* Bradley A. Smith is the Chairman of the Federal Election
Commission; Adjunct Professor of Law, George Mason Uni-
versity School of Law; Professor of Law (on leave), Capital
University Law School.  The views expressed in this review
are those of Chairman Smith and not necessarily those of the
Federal Election Commission or its Commissioners.

EDUCATIONAL FREEDOM IN URBAN AMERICA:
BROWN V. BOARD AFTER HALF A CENTURY
BY DAVID SALISBURY AND CASEY LARTIGUE JR.
REVIEWED BY CLINT BOLICK*

Last year our nation celebrated the 50th anniversary of
Brown v. Board of Education—and lamented the appalling
lack of progress in delivering on the promise of equal educa-
tional opportunities for minority schoolchildren.  In a per-
verse sense, we are closing in on the goal of equality, be-
cause the quality of American public schooling has been
worsening for everyone.   But for blacks and Hispanics, who
are disproportionately represented among the poor, the situ-
ation is catastrophic.

As Abigail and Stephan Thernstrom pointed out in
their landmark America in Black and White, even in the midst
of a flourishing black middle class and massive spending on

public schools, the academic gap between blacks and whites
has widened over the past decade, and now measures four
years of academic performance between white and black high
school seniors. Given that incomes of college graduates are
nearly double those of high school graduates—and nearly
three times higher than high school dropouts—it is alarming,
as Dr. Jay Greene has reported, that nearly half of all black
and Hispanic students fail to graduate.  Similarly worrisome
is the fact that among young black men who failed to gradu-
ate, 28 percent are today in jail.

Educational Freedom does what few others have at-
tempted in the many recent analyses of Brown’s unfinished
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support school choice, he finds; but a strong majority of
blacks (57 percent) and an even higher percentage of His-
panics (60 percent) support school choice, because their
public schools are so bad and their options are few. Yet that
public opinion support rarely translates into political influ-
ence among black and Hispanic leaders.  Why?  Bositis finds
there is a generation gap—most older blacks oppose school
choice, while two out of three under age 35 support it—and
older blacks vote at much higher rates than younger blacks.
For those same demographic reasons, however, Bositis con-
cludes that “in the not-too-distant future, the politics of
school choice could easily change.”

Co-editor David Salisbury reports on the cost of aver-
age private school tuition in six cities, and finds that the
average tuition nationally is $4,689.  Forty-one percent of all
private schools charge less than $2,500, while over three-
quarters charge less than $5,000.  He concludes that “[e]ven
a poor child, armed with a voucher of $5,000, could obtain a
quality private education.”

Frederick Hess investigates the impacts of markets on
public schooling.  While concluding that markets are neces-
sary to improve education, he observes that the “statutes,
bureaucracy, and procedural routines that hamper school of-
ficials are central to the structure of urban districts.”  With-
out structural reform, schools will find it difficult to respond
affirmatively to market forces.

Andrew Coulson rounds out the volume by analyzing
market education internationally, concluding that parental
choice and deregulation are key ingredients of success. Far
from ideological, Educational Freedom presents a vital and
practical roadmap for education-based policy reform.  Indeed,
if policymakers could have only a single volume on educa-
tion on their bookshelves (or better yet, in front of their noses),
this would be it. Having a roadmap is far easier than imple-
menting it.  Institutional inertia is rampant in the most hide-
bound socialist system west of Communist China and south
of the United States Postal Service.  But this volume illus-
trates powerfully the transformative promise of parental
choice.

As Howard Fuller puts it, “I understand that our posi-
tion is controversial.  But social change is always controver-
sial.  It transfers power to people who have never had it and
takes power from those who have had it.  How can that not be
controversial?”  But, he adds, “We intend to endure to the
end.” This year marks the 50th anniversary of Brown II—the
promise of educational opportunity “with all deliberate speed.”
In those five decades, we have lost the better part of three
generations of disadvantaged students.  Our nation’s chil-
dren do not have another moment to lose.  We need to get on
with making good on one of our nation’s most sacred vows.

*  Clint Bolick is president and general counsel of the Alli-
ance for School Choice (www.allianceforchoolchoice.org);
and author of Voucher Wars: Waging the Legal Battle Over
School Choice (Cato Institute, 2003).

legacy: to draw the connection between the racial academic
gap and the solution of parental choice.  In a series of 13
excellent articles written by a broad and bipartisan array of
experts, the volume provides the outlines of a pragmatic policy
strategy to confront our nation’s most urgent domestic cri-
sis.

The volume begins with an essay by Dr. Howard Fuller,
former Milwaukee Public Schools Superintendent and founder
of the Black Alliance for Educational Options.  Fuller explains
the crucial difference “between public education, which is a
concept, and the system that delivers public education.”  The
system is a means, not an end in itself; and achieving the
goal of public education often requires challenging or going
around the delivery system.  The capacity to exit the system
is paramount, Fuller says, and the absence of such power
distinguishes poor from wealthier families and consigns their
children to inferior schools.

Former Democratic Rep. Floyd Flake, who runs both a
private school and a charter school in Jamaica, Queens,
weighs in with unconventional prescriptions.  Beyond school
choice, he urges changes in teacher training, elimination of
special education programs that serve as a “dumping bin for
children whose teachers cannot or do not know how to edu-
cate,” and resisting the temptation to lower academic stan-
dards.

Young scholar Gerard Robinson provides a superb his-
torical analysis of the “choice” movement that was used to
subvert school desegregation in the South in the 1960s and
‘70s, as contrasted to the contemporary “freedom-based”
choice movement.  The current movement’s nefarious ante-
cedent created cynicism about school choice that endures
today among many older black Americans, while the focus
today on freedom and opportunity empowers those who are
the main intended beneficiaries of Brown’s promise.

Harvard Professor Paul Peterson points to two main
impacts of school vouchers: improved student performance
coupled with improvement of public schools faced with ro-
bust competition.  Choice programs do not skim the cream,
he finds, but rather attract a representative cross-section of
urban schoolchildren.  He notes that far from draining public
schools of resources, voucher programs tend to take only
partial funding away when students leave, resulting in higher
per-pupil expenditures in public schools.

Chaim Karczag takes on the vital issue of teacher certi-
fication as a barrier to education improvement.  Despite the
promising advances of alternative certification that bypasses
mind-numbing university teacher training programs, Karczag
laments that the No Child Left Behind Act, in a “paradigmatic
example” of the “risks of trying to impose reform through
regulation from above,” may stifle alternative certification
through its insistence on credentialing.

David Bositis of the liberal-leaning Joint Center for Po-
litical and Economic Studies presents a revealing report on
the politics of school choice.  A slight majority of Americans
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GO DIRECTLY TO JAIL:
THE CRIMINALIZATION OF ALMOST EVERYTHING

EDITED BY GENE HEALY

REVIEWED BY PAUL ROSENZWEIG*

“An unexamined life,” the Greek philosopher Socrates
said, “is not worth living.”   And surely this is equally true for
legal doctrines – the unexamined law is probably not worth
having.  At a minimum, since law is the realm of reason and
analysis, the unexamined legal doctrine is at least worth . . .
.well, examining.

For too long, the growth in the use of criminal law as a
means of controlling social and economic behavior has been
one of the dark corners of the legal world, unilluminated and
unexplored by the general public.  While nobody (save for a
few law professors) was looking, for example, the Federal
criminal code exploded, growing from fewer than 500 statutes
at the start of the 20th century to more than 4000 today.  State
criminal codes are so vast that no one even hazards a guess
as to their scope.  Few of the more recent additions have
anything to do with “criminal law” as the public understands
it – prohibitions against traditional offenses like murder, rape,
and robbery.  Rather, the “new crimes” are a means of enforc-
ing regulatory norms that the average American would be
surprised to learn are also crimes.  Who would ever think, to
take but one example, that importing honey bees is a federal
felony?  Yet it is – and the trends that have produced this
explosion of criminal prohibitions have gone largely
unexamined.

Until now that is.  Gene Healy’s new collection of es-
says, “Go Directly to Jail: The Criminalization of Almost Ev-
erything” is a welcome change that aims to fill the gap in the
public understanding.  Healy and his co-contributors offer a
chilling description of the current state of affairs – one that
ought to awaken the concern of anyone who thinks that law
should be morally defensible and rationally structured.

Erik Luna, of the University of Utah, begins the book
by explaining the political impulses that drive the growth in
the use of criminal law as a means of controlling social be-
havior – impulses that lead to a “crime of the month” mental-
ity.  When a legislator is faced with a choice on how to draw
a new criminal statute (either narrowly and potentially
underinclusive or broadly and potentially overinclusive), the
politics of the situation naturally cause the legislator to be
overinclusive.  Few, if any, groups regularly lobby legislators
regarding criminal law and those that do more commonly
seek harsher penalties and more criminal laws, rather than
less.

The political dynamic is exacerbated by the consider-
ation (usually implicit) of the costs associated with the crimi-
nal justice system.  Broad and overlapping statutes with mini-
mum obstacles to criminalization and harsh penalties are
easier to administer and reduce the transaction costs of re-

sort to the legal system.  They induce guilty pleas and pro-
duce high conviction rates, minimizing the necessity of us-
ing the cumbersome jury system and producing outcomes
popular with the public.

The final piece of the equation is legislative reliance on
the existence of prosecutorial discretion.  Broader and harsher
statutes may produce bad outcomes that the public dislikes,
but (as Luna explains) blame for those outcomes will lie with
prosecutors who exercise their discretion poorly, not the leg-
islators who passed the underlying statute.  As a conse-
quence, every incentive exists for criminal legislation to be as
expansive as possible.

James DeLong and Timothy Lynch then offer a cau-
tionary series of tales describing the application of the new
criminal paradigm to a single area of law – environmental
regulation.  As they outline in depressing detail, the un-
checked growth of criminal environmental provisions has
had a palpable effect on business.  The principal manifesta-
tion of this effect has been a change in the rules for criminal
liability, creating liability without fault and a new criminal
class.

When criminal law was focused on punishing “tradi-
tional” crimes whose wrongfulness was known to all, the
principle that “ignorance of the law is no excuse” had mean-
ing.  For there is no reason to suppose that anyone is reason-
ably ignorant of the prohibition against murder or robbery.
But when the criminal prohibition is now contained in a
plethora of environmental regulations, (or as Grace-Marie
Turner details in her contribution to this volume, confusing
Medicare reimbursement rules) the presumption of knowl-
edge is invidious.  It creates, in effect, “absolute liability”
where those who act in the context of an economic enterprise
act at their own peril.

And that’s a harmful effect.  The entire premise of crimi-
nal deterrence is that for traditional crimes there is no accept-
able level of activity.  We do not recognize a suitable societal
level of murder, for example, or rape or robbery or any of the
other common law crimes.  Thus, there is no possibility of
over-deterring these forms of conduct – we want to drive the
murder rate down to zero if we can.  Put another way, the
criminal conduct at issue in traditional common law crimes is
so socially unredeeming that we want actors to stay far back
from the line of unacceptable behavior.  And the in terrorem
prospect of criminal sanctions, including imprisonment, is
designed to achieve precisely that result.  There is no “opti-
mal” level of rape or robbery – and so we punish them in all
their forms.
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That paradigm changes, however, as the federal gov-
ernment expands the scope of criminal law.  There is an opti-
mal level, for example, of economic activity with collateral
adverse effects.  When discussing issues like environmental
pollution, the law expressly recognizes that some production
of waste products is necessarily the result of the manufactur-
ing process.  So to, we recognize that the provision of medi-
cal services is not an exact science – and thus, that some
errors in its provision will occur.  Thus, we do not try to drive
the level of pollution or medical error to zero – rather, we
recognize that some optimal balance between costs and ben-
efits exists (while also acknowledging the difficulty of defin-
ing precisely where that balance should rest).  More broadly,
there are many social and economically productive acts that
are good in moderation but wrong in excess.  As DeLong,
Lynch and Turner demonstrate, when the criminal law is ap-
plied to that category of activity its effect is likely to over-
deter conduct that is otherwise socially useful – to society’s
general detriment.

The final piece of the over-criminalization puzzle is the
federalization of criminal law.  As Healy discusses in his own
contribution to the volume, even those crimes (like gun vio-
lence) that ought to be crimes are not, necessarily, appropri-
ate for federal prosecution and are best left to the States.  In
the late 1990s a blue-ribbon ABA Commission cataloged the
over-federalization of criminal law.  Its principal conclusion
was that much of the growth of federal crimes was as a result
of federal law taking on too many responsibilities that were
best left to state law enforcement agencies.  In addition to the
gun violence crimes identified by Healy, a particularly good
example of that trend is the Federal Carjacking statute passed
in the early 1990s when concern over carjacking crimes be-
came a brief public concern.  Notwithstanding the existence
of laws against both theft and violence in every State, Con-

gress felt impelled by political expediency to craft a Federal
prohibition.  As might be expected, given the prevalence of
effective State law enforcement tools, the Federal law has
been mostly ignored, with fewer than 50 federal prosecutions
every year, compared to several tens of thousands of State
prosecutions annually.  Given how little role the Federal law
plays, one is entitled to ask (as Healy does) whether we need
the law at all.

The sad truth is that nobody knows exactly how many
federal criminal statutes there are – for even the Congres-
sional Research Service (Congress’ legal research arm) pro-
fesses to be unable to get an exact count.  All we have is an
estimate.

Worse yet, neither the public nor the academy seems
to have any awareness of this disturbing trend or its unin-
tended consequences.  The expansion of criminal law be-
yond its traditional bounds is truly an unexamined phenom-
enon.  Any thoughtful conservative (whether a natural law
traditionalist who believes that criminal law should be con-
fined to acts involving morally wrongful conduct, or a utili-
tarian libertarian who believes that criminal laws should be
limited to those whose costs outweigh its benefits) should
be deeply troubled by the trend of applying criminal sanc-
tions to seemingly civil wrongs.

Healy’s new volume is a welcome antidote to this lack
of understanding, designed to educate the public and
heighten their awareness.  It is a well-written, broad survey
of the problem and it should be on the bookshelf of any
reader concerned with the use, and misuse, of the legal sys-
tem.

*Paul Rosenzweig is a Senior Legal Research Fellow at the
Heritage Foundation.

BRINGING JUSTICE TO THE PEOPLE
THE STORY OF THE FREEDOM-BASED PUBLIC INTEREST LAW MOVEMENT

EDITED BY LEE EDWARDS

REVIEWED BY MICHAEL UHLMANN*

To members of the mainstream media and, alas, to much
of the public, the phrase “public interest law” conjures im-
ages of the ACLU fighting to remove the Ten Command-
ments from courthouse walls, of Ralph Nader inveighing
against assorted (and seemingly endless) corporate malefac-
tors of great wealth, or of the Sierra Club standing athwart
economic development in order to protect a hitherto uniden-
tified endangered species.  Public interest law, that is to say,
is widely seen as a stepchild of the political left.

There is much truth to that designation, but it is not the
whole truth.  The rest of the story is told in Bringing Justice
to the People, a collection of essays by and about prominent
practitioners of conservative public interest law.  Herein you
will learn about the birth and growth of conservative public

interest law.  You will learn as well about some of its signal
victories — for example, securing school choice against the
deep-pockets and power of the education establishment; pro-
tecting religious liberty against the effort to establish athe-
ism as the default religion of the American regime; protecting
small entrepreneurs and property owners against regulatory
excess; and in general trying to secure some enduring sense
of limited government and individual initiative in an era when
so much legal energy pushes in the opposite direction.

As with any anthology, there is plenty to pick and
choose from according to one’s particular interests and pref-
erences.  And even for those who may be generally familiar
with the story, the book provides riveting detail about the
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seems clear:  Somewhere between Brown v. Board  (1954)
and, say, Flast v. Cohen (1968), the federal judiciary appears
to have drunk deeply from the same flagon as McGeorge
Bundy and his philanthropic allies.  Standing rules were de-
liberately relaxed to encourage ideological challenges against
government policy on both the state and federal level.

Everyone has his or her favorite horror story about the
expansion of federal judicial power in the 1960’s and 1970’s,
but it’s hard to beat U.S. v. SCRAP (1973), where the Supreme
Court allowed five environmentally concerned law students
to challenge an ICC rate order.  In an opinion that makes the
commerce power rationale of Wickard v. Filburn look like an
amateur warm-up act, the Court found that the plaintiffs were
likely to suffer injury if the rate increase went through.  And
why was that?  Follow the bouncing ball carefully:  Increased
rates would result in fewer goods being shipped, a dispro-
portionate percentage of which would be recycled goods.
With fewer goods reaching their happy hunting ground in
recycling plants around the nation, the plaintiff students
would suffer injury by encountering more litter on their na-
ture walks in the greater District of Columbia area.

Thirty-two years later, such examples seem ludicrous,
but they serve to underscore an important point that is too
often ignored:  The expansion of judicial power in the ‘Sixties
and ‘Seventies – and the radical social change that followed
in its wake — went hand-in-hand with the rise of the public
interest law movement.  Each served the other’s institutional
and ideological interests, and would be still be doing so to-
day but for Ronald Reagan.  That story is told in Bringing
Justice to the People as well, and it begins long before his
election as President.

Lee Edwards has rendered a public service by bringing
these diverse materials together in one place.  Veterans of the
early struggles will enjoy revisiting some of the heroic tales
of success.  Those who may be unfamiliar with the variety
and energy of the contemporary conservative public interest
movement will find the book instructive and inspiring.

*Michael Uhlmann is a Professor of Political Science at
Claremont Graduate University and a contributor to the
Claremont Review of Books.

virtues and promise of the freedom-based public interest law
movement.  It is no slight to the other contributors to note
some particularly noteworthy chapters:  the introduction
(“The First Thirty Years”) by editor Lee Edwards, who pro-
vides a splendid short history of the subject; “Life, Liberty,
and Property Rights,” by Ronald A. Zumbrun, the founding
president of the very first conservative public interest law
organization;“Equality Under the Law,” by Roger Clegg, who
has patiently labored for many years to prevent the imposi-
tion of racial quotas; “Following the Money,” by Mark R.
Levin, who traces the role of liberal foundations in creating
public interest law to begin with; and “The Revival of Feder-
alism,” by John C. Eastman, who shows how conservative
public interest lawyers have helped to secure a regime of
limited government.  Other chapters focus more specifically
on particular aspects defending property rights, free speech,
religious freedom, and the rights of workers.  All in all, the
book should dispel the myth that the left, and the left alone,
has some sort of monopoly right to define what the public
interest is.

No anthology, of course, can do full justice to what is
after all a rich and complicated story.  Bringing Justice to the
People deals only in passing with the deeper background of
public interest law.  That would require a separate book alto-
gether, one that probed beneath the surface of the 1960’s
counterculture.  One of these days, an earnest historian will
gain access to the files of the Ford Foundation, which in-
vented  public interest law pretty much sua sponte and ex
nihilo four decades ago.  McGeorge Bundy, the Foundation’s
president (fresh from his stint as John F. Kennedy’s National
Security advisor) invented the concept of so-called “advo-
cacy philanthropy.”  Foundations, so the argument went,
could no longer be mere passive observers of the social and
political scene.  Like government itself, they were (or should
be) marked with a sense of public mission.  Henceforth, they
would (and should) become active proponents of social and
economic change.

Inspired by this new philosophy, Ford and other large
philanthropies set about to execute a broad, activist agenda,
one that bore a striking resemblance to the most liberal wing
of the Democratic Party.  And a large part of that agenda came
to reside in the public interest law movement, which almost
from day one saw itself as the inspired angel of social reform
and the courts as its preferred field of battle.  Whether the
chicken or the egg came first is hard to say, but this much
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THE FREEDOM OF FAITH-BASED ORGANIZATIONS TO STAFF ON A

RELIGIOUS BASIS
BY CARL H. ESBECK, STANLEY W. CARLSON-THIES, AND RONALD J. SIDER

REVIEWED BY JAMES A. SONNE*

As the French historian Alexis de Tocqueville once
wrote of America in the mid-nineteenth century, “[t]he reli-
gious atmosphere of the country was the first thing that
struck me on arrival in the United States.”1   Interestingly,
Tocqueville did not credit any national orthodoxy as the cause
of such fervor, but rather an abiding tradition of freedom that
makes both church and state strong, healthy, and mutually
supportive.2   To be sure, such a tradition continues to this
day, notwithstanding a steady debate on its scope that runs
from prayer in public school to President George W. Bush’s
“faith-based initiative.”  Indeed, throughout our nation’s his-
tory, religious liberty, whatever its contours, has truly been
our “first freedom,” and not simply because of its primal or-
der in the Bill of Rights.3

Nowhere has this tradition of religious freedom been
stronger than in the notion that government should not in-
terfere with the internal functions of religious institutions.
As the Supreme Court opined in Kedroff v. St. Nicolas Ca-
thedral,4  religious institutions should have “the power to
decide for themselves, free from state interference, matters of
church government as well as those of faith and doctrine.”5

Although not absolute, this freedom, whether by statute or
constitutional mandate, generally extends to employment
decisions made by such organizations.  The nature of this
protection, particularly as it is affected (or not) by the
President’s faith-based initiative is the subject of the new,
much-needed work by Carl Esbeck, Stanley Carlson-Thies,
and Ronald Sider, The Freedom of Faith-Based Organiza-
tions to Staff on a Religious Basis.6

This slim, yet effective book carefully summarizes the
current state of religious freedom in the context of employ-
ment decisions by faith-based groups, primarily in the con-
text of hiring those of like-minded faith.  As the authors write
in introduction, “[t]he purpose of this monograph is to set
forth the applicable legislative and constitutional law and the
rationale that undergirds it, as well as the important public
policy reasons that support religious staffing by faith-based
providers.”7   This goal, which is in keeping with the book’s
title, is somewhat overbroad in that the bulk of the text, to-
gether with its rather expansive appendices of related legisla-
tive and executive materials, concerns the relevant issues
more in the light of the faith-based initiative than in any ge-
neric sense of religious employer guidance – a task other-
wise served by such publications as the American Bar
Association’s Religion in the Workplace (which the authors
cite).8   In any event, the book does an excellent job articulat-
ing and clarifying the various statutory, constitutional, and
policy challenges facing religious employers who wish to
retain hire/fire freedom while contributing to the social ser-
vice needs of the nation.  In so doing, the authors posit that

such challenges are resolved largely in favor of a wide range
of freedom for these groups.

The Freedom of Faith-Based Organizations to Staff
on a Religious Basis, which is divided into six sections with
nine helpful appendices, treats the issue of religious hiring,
largely in the context of federal funds, from both legal and
policy perspectives.  It begins by challenging the “contro-
versy over religious staffing” and stressing the importance
of Charitable Choice, which is both the name of a legal rule
for many federal programs (first adopted under President
Clinton)9  and its underlying principle of equal access for
faith-based groups to provide social services without regard
to hiring practices.10   The book then summarizes existing
(i.e., without reference to public funds) protections for reli-
gious entities, most notably their exemptions from religious
discrimination prohibitions in Title VII of the Civil Rights Act
of 196411  and what the authors call that Act’s corresponding
“acknowledgement . . . of the First Amendment autonomy of
religious organizations.”12   In their later discussion of state
law, the authors note that analogous laws at that level simi-
larly exempt religious employers in religious discrimination
“[a]lmost without fail.”13

Proceeding from this summary of the rights of religious
employers in the absence of public funds, the authors next
discuss the status of these rights in light of the receipt of
such funds.  This is the heart of their book, and will likely
prove its most enduring aspect.  Here, the authors urge the
continued legal vitality of faith-based hiring freedom based
on the following: 1) the lack of any funds-based restriction in
either Title VII or its relevant exemptions,14  2) the constitu-
tionality of offering public funds to religious groups in other
contexts,15  3) Charitable Choice rules, if they apply,16  and, if
they do not, 4) the Religious Freedom Restoration Act for
direct federal aid,17  and, arguably, the “hybrid” right of Free
Speech/Free Exercise for federal aid passing through state
agencies18  or, better yet, a state religious freedom restoration
act, if it exists.19   As the authors confess, the matters here are
“complex,”20  and, at times, following the relevant law and
policy can be a challenge.  In response, however, their book
does a remarkable job in offering a helpful and concise ana-
lytical map to navigate what can undoubtedly be a confusing
legal landscape.

The book closes with a set of policy arguments and
recommendations in support of the rights of religious groups
in the faith-based initiative.21   One of the more powerful points
begins, somewhat ironically, with a quote from the liberal
Supreme Court Justice William Brennan calling faith-based
hiring “a means by which a religious community defines it-
self.”22   Restricting this right, the authors argue, “would harm
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not only the faith-based organizations but the millions of
people and thousands of neighborhoods that count on their
services.”23   This section of the book, like some of the dis-
cussion before it, casts the work more in the mode of a per-
suasive piece than a neutral overview, which can lead to
fairly aggressive policy and legal arguments.  And yet, the
authors are free to take this line because, frankly, almost all of
their conclusions are correct.  The book opens with a caveat
“encourag[ing]” religious groups “to seek legal counsel,”24

although through this book, such groups (and their lawyers)
are offered invaluable support in their cause.

There is no question that the authors lend a profes-
sional gravitas to the discussion provided in their book.  Pro-
fessor Esbeck, now a law professor at University of Mis-
souri-Columbia, was a senior Justice Department official and
a primary drafter of faith-based legislation.  Dr. Carlson-Thies,
now Director of Social Policy Studies at the Center for Public
Justice, was a key member of President Bush’s White House
Office of Faith-Based and Community Initiatives.  Dr. Sider,
now President of Evangelicals for Social Action, is a prolific
scholar on faith in the public arena.  This latest contribution
will only enhance their reputation in their respective fields.
This thoughtful, well-researched work is a welcomed addi-
tion to understanding the continuing tradition of religious
freedom in America.  Mr. Tocqueville would be impressed.

* James A. Sonne is Associate Professor of Law, Ave Maria
School of Law.  B.A. Duke University; J.D. Harvard Law
School.  Professor Sonne’s publications include titles related
to the reviewed book, such as The Perils of Universal Ac-
commodation: The Workplace Religious Freedom Act of
2003 and the Affirmative Action of 147,096,000 Souls, 79
NOTRE DAME L. REV. 1023 (2004) and Faith, Funds, and Free-
dom: Restoring Religious Liberty for CARE Act Employers,
4 ENGAGE 134 (2003).
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