TELECOMMUNICATIONS

THE DANGERS OF MANDATING NETWORK NEUTRALITY

By Bryan N. TRAMONT AND . WADE LiINDsAY*

Some communications policymakers have recently
become strong advocates of a government requirement to
ensure the benign-sounding concept of “Network Neutrali-
ty.” Network Neutrality, as defined in a recent Federal Com-
munications Commission (FCC) Policy Statement, holds that
consumers are entitled to: (1) access lawful Internet content
of their choice; (2) run applications, and use services of
their choice; (3) connect devices of their choice to any broad-
band platform so long as they do not harm the network; and
(4) benefit from competition among network providers, ap-
plication and service providers, and content providers.!
While these are fitting aspirations for America’s broadband
future, there are significant dangers at this stage of the mar-
ket with reifying these principles into a new and complex ex
ante regulatory structure or enforcement regime. Indeed, a
robust broadband marketplace and the emergence of new
broadband platforms may well depend on regulatory re-
straint—not regulatory action.

By now it is evident that Internet Protocol or “IP-
Enabled” services, many of which are accessed over the
public Internet, have had and will continue to have an enor-
mous impact on our Nation’s communications landscape.
As a truly global network providing instantaneous connec-
tivity to individuals and services, the Internet has become
one of the greatest drivers of consumer choice and benefit,
technical innovation, and economic development in the
United States. Customers are beginning to substitute IP-
Enabled services for traditional telecommunications servic-
es and networks; customers today speak with each other
using Voice over Internet Protocol (VoIP) instead of circuit-
switched telephony and view content over streaming Internet
media instead of broadcast or cable platforms. These new
advanced services are transforming our Nation’s and the
world’s communications industry and driving more and more
Americans to subscribe to broadband services.

This explosive development has occurred “in an envi-
ronment that is free of many of the regulatory obligations
applied to traditional telecommunications services and net-
works.”? But now some federal policymakers are consider-
ing imposing broad new regulation on the broadband plat-
form. These policymakers argue that a preemptive Network
Neutrality regulatory regime is necessary to ensure that
Internet users continue to have open and unfettered access
to online content and services. Without such regulation,
they contend, the cable and telephone companies will use
their control over their networks to give advantage to pre-
ferred applications and content and otherwise exploit their
market power.

Policymakers should be extremely cautious and skep-
tical in developing a new regulatory paradigm based on these
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principles. Thus far, there is little evidence of a broad mar-
ket failure that would require such regulation. Indeed, there
are strong economic and business reasons to believe that
network providers have no real long term incentive to en-
gage in such behavior. And, perhaps most troubling, efforts
to draft and enforce rules that will adequately respect and
continue to foster the innovation, investment, and competi-
tion that has typified the Internet seem predestined to fail.

Network Neutrality and Broadband Regulation

As the cable and communications companies roll out
high-speed broadband platforms capable of providing IP-
Enabled services and applications to customers throughout
the United States, regulatory policymakers are wrestling with
fundamental questions regarding how these platforms and
the services that ride over them should be regulated. The
FCC has established a largely “hands off” regulatory para-
digm for high-speed broadband facilities capable of bring-
ing IP-Enabled services to the public. Cable modem and
digital subscriber line (DSL), the two current dominant broad-
band platforms, are now regulated as information services
under Title I of the Communications Act of 1934, as amend-
ed, which places a high value on the free market for facili-
ties-based providers.> With regard to TP-Enabled services,
the FCC has determined that VoIP services are not subject to
telephone company regulation by state public utility com-
missions, but are rather obligated to comply solely with a
national set of standards.* Finally, the FCC has consistently
urged “the great majority” of IP-based services “should re-
main unregulated.”

There is, however, a growing unease with this com-
mitment to regulatory restraint among some policymakers.
They have become concerned that there is a need for rules
to guarantee consumers open and unfettered access to
online content and services in the future. As FCC Commis-
sioner Copps recently put it:

This new era of telecommunication is rife with
all sorts of exciting opportunities for both con-
sumers and entrepreneurs. But there are also
new perils. . . . [L]arge carriers “are starting to
make it harder for consumers to use the Internet
for phone calls or swapping video files.” The
more powerful and concentrated our facilities
providers grow, the more they have the ability,
and perhaps even the incentive, to close off
Internet lanes and block IP byways. I'm not
saying this is part of their business plans to-
day; I am saying we create the power to inflict
such harms only at great risk to consumers, in-
novation and our nation’s competitive posture.
Because, in practice, such stratagems can mean
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filtering technologies that restrict use of
Internet-calling services or that make it difficult
to watch videos or listen to music over the web.
.. .This is why. . .enforceable net neutrality prin-
ciples. . .are so vital.®

Recently, the FCC moved beyond the Policy State-
ment and incorporated its Net Neutrality principles as en-
forceable conditions on the recent mergers of SBC with
AT&T and Verizon with MCL” The FCC also required the
merged entities to provide “naked” or stand-alone DSL ser-
vices.® This requirement was specifically intended to serve
as a prophylactic measure to ensure that the merged entities
would not discriminate against VoIP services by requiring
consumers to purchase DSL only bundled with voice ser-
vice. Earlier in 2005, the FCC’s Enforcement Bureau adopted
a Consent Decree settling allegations that Madison River
Telephone Company was blocking customers’ ability to use
VoIP through one or more VoIP service providers.’

Chairman Martin has charted a thoughtful course re-
garding Net Neutrality issues. Chairman Martin oversaw
the release of the Net Neutrality Policy Statement, empha-
sizing his belief that “consumers should be able to use their
broadband internet access service to access any content on
the Internet.”® At the same time, he recognized that “cable
and telephone companies’ practices already track well with
the Internet principles” endorsed in the Policy Statement.'!
He also expressed his confidence that “the market place will
continue to ensure that these principles are maintained”
and that “regulation is not, nor will be, required.”'? In a
Commission facing difficult decisions and evenly divided
between two Republicans and two Democrats, however, Net
Neutrality proponents are in a strong position to press for a
more aggressive regulatory posture.

In addition to the FCC’s efforts, Net Neutrality is a
central theme in the debate surrounding proposed telecom-
munications reform legislation. The House Energy and Com-
merce Committee Revised Discussion Draft and the Draft
Broadband Investment and Consumer Choice Act in the
Senate each put forth Net Neutrality provisions that ad-
dress the same concerns expressed in the Net Neutrality
Policy Statement.

The Principle of Network Neutrality

Net Neutrality proposals appear to be driven by the
belief that cable and telephone companies have what is in
effect a broadband duopoly that will allow them to use their
market power to dominate the broadband platform and the
content, services, applications, and devices that depend on
it. Consumers Union, for example, told the House Energy
and Commerce Committee that:

Giving network operators the power to dictate
services opens the door to the “cabilization” of
the Internet. Cable and telephone company gi-
ants are encouraged. . .to bundle more services
together in take-it-or-leave-it packages and to
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make it harder, not easier, for competing commu-
nications service providers and Internet appli-
cations developers or service providers to reach
the public. . . . This duopoly dribbles out band-
width increasingly in bundles that are
unaffordable for most Americans.'?

Net Neutrality advocates argue that, as cable and tele-
phone companies pursue vertical integration of the broad-
band conduit with IP-Enabled services or applications, they
are coming into competition with other Internet-based ser-
vices such as Vonage, Google, or Yahoo!. This competition
in turn creates incentives for the cable and telephone com-
panies to leverage their supposed market power over the
physical layer of the broadband platform to bar or discrimi-
nate against competitors and to limit customers’ use of their
services or applications. For instance, cable and telephone
companies might create a “walled garden™ blocking access
to competitors’ websites, or blocking competing applica-
tions or services from their networks. The network provid-
ers may elect to give priority to their own content, applica-
tions, or services by degrading the delivery of the content,
applications, and services of their competitors. Or they may
prevent consumers from attaching wireless routers to the
edge of their networks. The network providers could also
speed up or slow down particular uses and charge compet-
ing services to use the “express lanes” on their networks.

Net Neutrality advocates fear that such practices
would ultimately stifle the promise of broadband to provide
consumers with unlimited access to diverse sources of in-
formation and services and prevent the emergence of com-
petitive alternatives to dominant cable and telephone pro-
viders. These parties therefore urge policymakers to estab-
lish “[s]trong, enforceable nondiscrimination provisions. . .
essential to continued growth and competition in not just
broadband service, but also for continued innovation in
Internet content, services, and applications.”'* In essence,
then, Net Neutrality would be a new regulatory regime aimed
at preventing cable and telephone companies from exercis-
ing market power based on their control over their networks.

Network Neutrality—Regulations Ahead of Their Time
Those who favor a vast new regulatory regime based
on Net Neutrality principles place at risk the core, long term
strength of the broadband marketplace in the United States.
First, it assumes that the broadband marketplace of the fu-
ture will be a duopoly between cable and wireline. If that
were ultimately to occur, then perhaps some type of Net
Neutrality regulation would be warranted. However, public
policy should instead be focused on maintaining economic
incentives for new broadband platforms to emerge, increas-
ing competition, and eliminating whatever marketplace in-
centives there are for the dominant carriers to engage in the
anticompetitive misconduct Net Neutrality is intended to
thwart. Finally, in an ecosystem as complex as the Internet,
transforming ideals like Net Neutrality into workable and
enforceable regulations is an overwhelmingly complex task
and is one that may well frustrate the development of new
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broadband platforms.

Policymakers should recognize that, at this point, there
is scant evidence of the types of anticompetitive behavior
that Net Neutrality is designed to prevent. Indeed, the Mad-
ison River case is the sole adjudicated example to date of a
network provider unfairly blocking access to websites or
online services today."® Moreover, there are sound reasons
why the cable and telephone companies are not now and
will not likely in the future engage in the kind of discrimina-
tory and anticompetitive “bad acts” that Net Neutrality is
intended to remedy.

First, the market power problem that Net Neutrality
presumes is not likely to occur. Net Neutrality assumes that
cable and telephone companies, as the current dominant
broadband platforms, have overwhelming market power.
While these platforms may enjoy a dominant position in the
market today, the market is in fact typified by a competitive
free-for-all with “several emerging platforms and providers,
both intermodal and intramodal, in most areas of the coun-
try.”!¢ The FCC’s Wireline Competition Bureau reports that
high-speed connections!’” to end users by means of satellite
or terrestrial wireless technologies increased by 30% during
the second half of 2004, and connections by means of fiber
optics and electric power lines increased by 9%.'% Further-
more, providers continue to invest billions of dollars in ex-
panding competitive broadband networks to compete with
cable and DSL.” The continuing development of such com-
petitive broadband platforms undermines any justification
for the adoption of Net Neutrality as competition creates
incentives for network operators to keep their networks open
to meet consumer needs. At a minimum, it makes no sense
to impose a new regulatory regime against these emerging
entrants as they seek to make a mark in the broadband mar-
ketplace.

Second, the existing marketplace already acts strong-
ly to discipline network operators from adopting unduly
restrictive limitations on the use of their networks. Broad-
band networks are extraordinarily expensive to construct
and network operators can recover their investment only by
carrying traffic. Network operators thus have no incentive
to unreasonably restrict or encumber consumers’ use of the
network; to do so will lead to consumer frustration and en-
courage consumers to reduce their usage or to leave the
network altogether. In a recent example, subscribers to the
social-networking site MySpace began experience trouble
accessing YouTube—a competing site—and even experi-
enced erasures of any reference to YouTube.?® MySpace
subscribers reacted with indignation and appear to have
forced a resolution of the problems.*!

Net Neutrality’s Potential Unintended Consequences

In short, the government should not undertake broad,
new ex ante regulation of the Internet, absent any substan-
tial evidence of actual harm or the imminent likelihood of
harm. The explosive development of the Internet has oc-
curred precisely because the Internet remains free of the
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“regulatory obligations applied to traditional telecommuni-
cations services and networks.”*? Further, a minimal regula-
tory environment is critical to promote continued infrastruc-
ture investment and encourage the ubiquitous availability
of broadband to all Americans.® Government interference,
by contrast, would discourage investment and innovation
in broadband networks and may have the perverse result of
solidifying a “broadband duopoly.”

Net Neutrality regulation would effectively dampen
the incentives for continued investment and innovation in
broadband networks. Simply put, in order to justify deploy-
ing broadband networks and next-generation technologies,
network providers must have the ability to generate reve-
nue from the networks. To that end, network operators may
wish to promote their own branded content and services by
offering access and services in bundled packages or with
premium quality of service. They may also enter joint or
exclusive marketing arrangements with service and content
providers as a mechanism for differentiating themselves from
competitors. These types of offerings can create rewarding
online experiences for users and can help network operators
entice consumers to use their networks. Satellite radio of-
fers an excellent example of this point. XM Satellite Radio
and Sirius Radio both utilize exclusive content arrangements
and have leveraged these arrangements to enhance their
competitive positions. Indeed, it appears that such exclu-
sive agreements have been a major factor in the fledgling
satellite radio industry’s ability to expand to over 10 million
subscribers in the last three years.

Net Neutrality might also have the perverse result of
reinforcing the “broadband duopoly” that it is intended to
address. In capital intensive industries, forcing competi-
tors to differentiate themselves solely on the basis of cost
gives large, incumbent companies an enormous advantage
based upon economies of scale.?® TLarge companies have
larger customer bases over which to spread the costs of
their networks, allowing them to charge each customer less.

Allowing networks to differentiate themselves on the
basis of product and service offerings, on the other hand,
provides important opportunities for small entities and new
market entrants.> A new entrant may be able to survive and
compete with the larger incumbent network providers by
offering specialized services or exclusive content which jus-
tify the higher prices necessitated by the entrant’s smaller
customer base. For example, as Professor Yoo points out in
his working paper for the Vanderbilt University Law School,
if network operators are allowed to restrict the connectivity
to their networks, it would be easy to envision three distinct
networks competing to serve end users: one optimized for
traditional Internet applications such as e-mail and website
access; another incorporating security features to facilitate
e-commerce and guard against viruses; and a third that fa-
cilitates applications such as streaming media and VoIP.?
Each consumer would thus be able to choose and pay for
only the degree of connectivity that she needs and wants.
The ability to promote proprietary services and content
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would similarly allow new entrants to develop bundles of
services and content catering to niche markets where cus-
tomers value such services and are willing to pay more for
the package.

Net Neutrality: The Practical Dilemma

At its most benign, Net Neutrality can be viewed as a
necessary, albeit temporary, regulatory remedy for
anticompetitive “bad acts™ such as the port blocking that
occurred in Madison River. Madison River, however, repre-
sents the “easy case” in which government intervention
may well have been necessary to address a specific instance
of anticompetitive conduct on the part of an identified net-
work provider. The arrival of additional competitive broad-
band platforms should eliminate the need for such interven-
tion as competition compels carriers to keep their networks
open. Many Net Neutrality proponents nevertheless sup-
port establishing a broad new ex ante regulatory structure
to prevent network providers from generally discriminating
in terms of access to its network or in the content, applica-
tions, and services running on their network.

It is not at all clear that government could, as a practi-
cal matter, craft enforceable regulations that would meet this
goal. There are many legitimate reasons for carriers to en-
gage in some forms of theoretically “discriminatory” con-
duct. Access to networks may need to be limited in order for
operators to maintain the technical integrity of their net-
work, to prevent the spread of viruses, to disrupt the distri-
bution of unlawful content such as child pornography, or to
manage capacity. Similarly, network operators may need to
prioritize the transmission of certain time sensitive traffic
such as streaming video to avoid delays in users receiving
such traffic. Moreover, as discussed above, there are legit-
imate reasons for network operators to develop branded
content and services by offering access and services in
bundled packages or entering joint or exclusive marketing
arrangements with service and content providers as a mech-
anism for differentiating themselves from competitors.

Can policymakers craft a readily-understood distinc-
tion between lawful and unlawful discrimination given these
realities? Can a set of ex ante rules resolve issues such as
whether network providers can provide select services or
applications with exclusive access to a premium level of
service quality or speed? Can a network operator sign an
exclusive arrangement with a local television station to pro-
vide content? Can a network operator prevent consumers
from accessing pornography? Could an equipment manu-
facturer sign an exclusive deal with a network provider for a
sleek new handset? How will regulators enforce nondis-
crimination requirements? If my broadband service provid-
er signs a deal with the local newspaper that creates a speedy
link to their content, is that a violation of Net Neutrality? If
my wireless carrier prevents the use of certain applications
because they consume too much spectrum bandwidth does
that run afoul of the rules??’

The answer to these questions is likely to be no. More
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important, the Internet has thrived in part because
policymakers have been humble in their assessment of their
own abilities to control it. Congress itself has enshrined the
idea that “it is the policy of the United States” that the
Internet remain subject to “the vibrant and competitive free
market. . .unfettered by Federal or State regulation.”®® Ef-
forts to define “nondiscriminatory” Internet access or appli-
cations—or to assess the technical impact of various oper-
ating protocols places policymakers squarely in the middle
of the broadband business and network operations. Yet the
strength of the vibrant marketplace has been derived in large
part from policymakers’ reluctance to assume such a promi-
nent position in the marketplace. The Net Neutrality princi-
ples—with their unintended consequences—should not
tempt policymakers to reassess their role in this booming
market.

The principles of Net Neutrality signal important pol-
icy signposts for network operators today who may be tempt-
ed to engage in anticompetitive conduct in order to gain
short term market advantage. However, moving beyond
these principles into detailed rules or enforcement may well
put at risk the long term consumer benefits that will be de-
rived from multiple broadband platforms. In the end, it is the
broadband network, the “last mile” connection to the con-
sumer, which at this stage of its development has a substan-
tial degree of concentration. Thus, competition policy would
be better served by fostering competition in the networks
that provide broadband.” Net Neutrality does not serve
this goal, and may in fact undermine efforts to promote the
continued development of facilities-based competition. In
effect, Net Neutrality could sacrifice competition in broad-
band networks, in order to preserve one vision of competi-
tion elsewhere. Even if these harms were not realized, the
complexity and costs associated with development, imple-
mentation and enforcement of a Net Neutrality regulatory
regime outweigh its consumer benefits. For now,
policymakers are best served by keeping a watchful eye on
broadband networks and developing policies that guaran-
tee the health and freedom of the Internet in the long term
through competition between platforms rather than through
regulation.

*Bryan N. Tramont and J. Wade Lindsay are partners with
Wilkinson Barker Knauer, LLP, a law firm based in Washing-
ton, D.C. and concentrating in telecommunications law.
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