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Expanding FTC’s Rule making and Enforcement Authority

In December, the House of Representatives passed H.R. 4173, the Wall Street Reformand
Consumer Protection Act 0f 2009 (the “House Bill”). The Senate is currently debating a version
of the legislation, S. 3217, the Restoring American Financial Stability Act of 2010 (the “Senate
Bill”). Both measures modify and expand Federal Trade Commission (“FTC”) power in terms
of (1) the agency’s rulemaking authority and (2) enforcement capabilities. *

The House and Senate bills are best known for their establishment of a new financial regulatory
body, the Consumer Financial Protection Agency (the “CFPA™).? While banks, savings and
loans, and federal credit unions are already exempt from FTC regulation, the House and Senate
bills similarly exempt “consumer financial products or services” from FTC oversight and shift
this responsibility to the new CFPA3.

However, at the same time, the bills effectively eliminate various procedural safeguards against
FTC enforcement, collectively known as “Magnuson-Moss” rulemaking. Congress established
current Magnuson-Moss standards in 1980 to prevent the sort of economic interventionism for
which the FTC became well-known in the 1970s, when the agency sought to be “the second most
powerful legislature in Washington.”* Magnuson-Moss implemented a specialized FTC
standard for regulation: the FTC must show “substantial evidence” for the FTC to regulate
“prevalent” unfair and deceptive acts. Magnuson-Moss also expanded upon the backdrop
procedures required by the Administrative Procedure Act (“APA”): two notices of proposed
notification, prior notification to Congress, opportunity for informal hearings, and possible cross-
examination of witnesses. Magnuson-Moss forced the FTC to justify a new rule with
“particularity” after obtaining objective evidence based on a relevant market taken as a whole
rather than relying on anecdotal accounts from individual consumers. Due to this high standard,
it has often taken the FTC years to implement new rules.®

The CFPA bill amends the FTC Act and replaces the Magnuson-Moss standards with a more
permissive application of rulemaking under the APA. Under the APA, new rules may be issued
only after a “notice and comment” procedure. Federal courts have interpreted these “notice and
comment” requirements as substantially informal, imposing few to no particular procedural
requirements on the form of the relevant notice and duration for public comment. Additionally,
the standard for judicial review of new rules under the APA provides greater deference to the
FTC than the Magnuson-Moss standard, and would permit the FTC or CFPA to regulate with
minimal oversight ina manner similar to that of other, more specialized, federal agencies.

Currently, APA rulemaking standards act as a backdrop for administrative agencies not
otherwise subject to specific procedures by statute — such as Magnuson-Moss — and the FTC
currently relies on APA procedures for areas not covered by Magnuson-Moss, such as
telemarketing. According to former FTC Chairman Timothy J. Muris, AP A rulemaking coupled
with a more activist regulatory environment could prompt the FTC to regulate wide areas of the
economy with which they may have little previous experience.

The current Commission’s leadership is eager to acquire this new and expanded rulemaking
function. Chairman Jon Leibowitz testified in a recent Senate committee hearing that this
expansion would “significantly enhance the agency’s ability to stop financial fraud.”®
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Commissioner Kovacic has shown greater hesitation, citing the FTC’s “unique . . . range of
subject matter [unfair or deceptive acts or practices] and sectors [reaching broadly across the
economy, except for specific carve-outs]” and a belief that current procedures surrounding
Commission rulemaking strike an appropriate balance between vigor and caution in maximizing
consumer welfare.’

The CFPA bills augment the FTC’s enforcement powers in two distinct ways: (1) the FTC would
have the power to impose civil penalties on a company for “unfair or deceptive acts or practices”
without referral to the Department of Justice (the “D0OJ”) and (2) the FTC could impose third-
party liability upon companies that “substantially assist” an unlawful act.

The CFPA bills would grant the FTC power to impose broader civil penalties.® Muris testified
that enhanced civil penalty authority may have the effect of over-deterrence and additional
complication of blurring the distinction between DOJ and FTC authority. Additionally, the
statute may be read to impose automatic monetary fines on companies in antitrust actions.
Chairman Leibowitz supports independent FTC imposition of civil penalties of up to $16,000 per
violation per day without referral to DOJ.° Chairman Leibowitz criticized the current DOJ
referral process as “inefficient” due to the length of time allowed for DOJ deliberation and
because ofthe FTC’s relative expertise in enforcing the FTC Act. Chairman Leibowitz
accordingly compares the FTC’s potential new power of independent enforcement to the
Securities and Exchange Commission’s existing powers.*® However, in his Senate testimony,
Muris suggested a lack of empirical evidence supporting the claim these additional penalties
would produce welfare benefits over and above the chilling effect of the ambiguous new fines.
Muris testli;‘ied that current FTC penalties are sufficient to both punish violations and deter future
violators.

The bills also expand the FTC’s enforcement powers to third party liability. Since the Supreme
Court decided Central Bank of Denver v. First Interstate Bank of Denver, there has been no
implied third party right of action in the FTC Act.*® In response, the Senate bill expressly
provides a cause of action and extends liability to companies that "substantially assist™ an
unlawful act, even without direct responsibility for or actual knowledge of the violation. Muris
finds third-party liability unnecessary for several reasons. Muris first argued the impropriety of
holding advertising agencies liable for the actions of their clients, because these agencies are
neither expected to substantiate clients’ claims nor are they well-positioned to do so. Second,
Muris suggested the FTC already has the authority to address, in “appropriate circumstances”,
third-party liability under the FTC’s power to regulate “unfair” practices. One plausible
construction of this language would interpret a third party’s decision not to prevent a deceptive
practice at relatively low cost as inherently “unfair” within the meaning of the Act. Thus,
according to Muris, further legislation is unnecessary. **

Despite the political momentum in favor of financial regulatory reform, there remains the
possibility of significant change to the legislation during consideration of the Senate bill and
consolidation of two bills. Inthe currently proposed legislation, the rulemaking and enforcement
powers of the FTC will expand dramatically. The role of the FTC might continue to evolve
significantly under new iterations of financial regulatory reform.
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