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ENGAGE
Letter from the Editor . . .

NGAGE, the journal of The Federalist Society for Law and
Public Policy Studies, is a collaborative effort, involving
the hard work and voluntary dedication of each of the
organization’s fifteen Practice Groups. These Groups hope to spark
a higher level of debate and discussion than is all too often found in
today’s legal community. Through their programs, conferences and
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publications, they aim to contribute to the marketplace of ideas in
a way that is collegial, measured, and insightful.

This issue is the first in our twenty-fifth anniversary year, which
began at the November 2006 National Lawyers Convention. The
transcripts from that event’s many panels will be appearing on the
organization’s website in the coming months as an online edition of
ENGAGE. Several have already been placed at various law reviews.

The following pages, as usual, feature articles discussing only
the most pertinent issues in these fifteen areas of law and policy.
Since talk of the coming presidential election has begun, we have
reproduced here several white papers generated by our Free Speech
& Election Law Practice Group this fall, dealing with ongoing points
of debate in campaign finance reform and election law. In light of
the recent policy changes to the “Thompson Memo,” discussed by
George J. Terwilliger I1I in the Corporations, Securities & Antitrust
section, we have also reprinted the transcript from a panel on the
issue of attorney-client privilege waivers in criminal investigations,
also with Mr. Terwillger, and Mary Beth Buchanan, William B.
Mateja and former Solicitor General Theodore B. Olson. Another
common thread in this issue is the debate over presidential war
powers. Margaret D. Stock reviews Judge Richard A. Posner’s new
title, and offers thoughts as to the thorny nature of the problem.
Will Consovoy examines the latest work from John Yoo, one of the
lead participants in the debate, whose service in the Administration
also put him at the center of this controversy. Christopher Wray and
Robert Hur’s review of John Ashcroft’s memoir, and the articles in
the Federalism & Separation of Powers section on the State Secrets
Privilege and NSA surveillance, also deal with this topic.

Upcoming issues of ENGAGE will continue to feature original
articles, essays, book reviews, practice updates and transcripts of
programs that are of interest to Federalist Society members. We hope
you find these issues well-crafted and informative, and encourage
members and others to offer their feedback.
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ADMINISTRATIVE LAw AND REGULATION

StaTE-LEVEL PROTECTION FOR GOOD-FAITH PHARMACEUTICAL MANUFACTURERS

By Daniel Troy*

proposition into law: drug-safety determinations should
be made by the Food and Drug Administration (FDA),
rather than by judges or juries hearing tort cases. This statute,
Michigan Compiled Law § 600.2946(5) (the Michigan FDA
Shield Law), provides that, with certain exceptions, drugs
approved by FDA and in compliance with FDA requirements

I n 1996, the Michigan legislature enacted a common-sense

cannot be held to be “defective or unreasonably dangerous” in
a state-law tort action. Nevertheless, misconceptions regarding
the operation of the Michigan FDA Shield Law and the FDA
drug-approval process have led some to attack this sensible
and well-considered measure.!

The FDA drug-approval process is often misunderstood.
FDA’s decision to approve a new drug is qualitatively different
from decisions made by many other consumer-protection
agencies.” For example, when the Consumer Product Safety
Commission sets minimum standards for lawnmowers or
children’s toys, manufacturers are generally permitted to
exceed these minimum standards. They may do so either to
produce ultra-safe products for consumers willing to pay for
that additional safety or out of a business-driven desire to
reduce the likelihood that the manufacturer could ultimately
be held liable for product-related injuries. By contrast, when
FDA approves a new drug, it intends to set not a minimum
standard but an optimal standard: one that balances the risks
associated with the drug against the competing risks associated
with not having the drug available.?

This difference in regulatory approaches results from a
fundamental distinction between pharmaceuticals and other
manufactured products. The adverse effects associated with a
given drug are almost inevitably not a result of cost-cutting or
sloppy manufacturing: rather, they are the result of the drugs
composition and are inseparable from the drug’s beneficial
effects.* Accordingly, FDA approval of a drug does not require
a determination that the drug is safe in all circumstances.
Indeed, such a requirement would prohibit the approval of the
vast majority of drugs. Instead, FDA approval of a prescription
drug constitutes a determination that, as a matter of public
health policy, the drug is sufficiently beneficial to justify its
widespread availability to prescribers, despite a (perhaps
unavoidable) risk of harm to certain patients.

Unfortunately, the liability regime currently applicable
in most states does not account for this aspect of the FDA
regulatory process. Even when FDA has concluded that it is

* Daniel Troy is a partner with Sidley Austin LLE Portions of this paper
were adapted from an article by the author and from an amicus curiae brief
filed by the author and others on behalf of the Pharmaceutical Research
and Manufacturers of America (PhRMA) in the United States Supreme
Court. This is a later version of a paper presented ar Ave Maria Law School
on March 21, 2006. The author’s opinions are his own; we present two of
the respondents from that event later in this section.
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better to have a given drug on the market, despite its known
adverse effects, state tort regimes often make it possible to
recover large damage awards against the drug manufacturer.
One notable exception is the state of Michigan. The solution
adopted by the Michigan legislature is simple. Absent certain
important exceptions, a drug “manufacturer or seller” will not
be deemed to have sold a “defective or unreasonably dangerous”
drug if: (1) FDA had approved the drug in question “for
safety and efficacy”; and (2) “the drug and its labeling were
in compliance with [FDA’s] approval at the time the drug left
the control of the manufacturer or seller.”” Importantly, the
Michigan FDA Shield Law protects only those pharmaceutical
manufacturers who act in good faith. The law expressly does
not apply to: (1) any drug “sold in the United States after the
effective date of an [FDA order] to remove the drug from the
market or to withdraw [FDA’s] approval;” (2) any defendant
who intentionally withholds required information from FDA
that would have, had it been submitted, resulted in the drug
not being approved or FDA withdrawing approval;” or (3) any
defendant who “makes an illegal payment” to a U.S. official
“for the purposes of securing or maintaining approval of the
drug.”®

To avoid constitutional difficulties, the United States
Court of Appeals for the Sixth Circuit has held that the
fraud and bribery exceptions require an FDA finding that
fraud or bribery has occurred.” Nonetheless, these exceptions
remain important to the overall statutory scheme. A drug
manufacturer who misleads FDA by withholding material
information remains potentially liable for marketing a
defective or unreasonably dangerous product. A manufacturer
who ignores an FDA order to withdraw a drug or who bribes
a federal official is similarly potentially liable. In other words,
the statute provides protection only to drug manufacturers
who act in good faith in their dealings with FDA, providing all
information material to the agency’s decision-making process.
Manufacturers that FDA determines did not act in good faith
in their dealings with the agency receive no protection from
the Michigan FDA Shield Law."

Part II, below, explains the comprehensive nature of
FDA prescription drug regulation. The strict demands of this
regulatory program explain why it is not appropriate to hold
pharmaceutical manufacturers to state tort-law requirements
that might be inconsistent with FDA determinations. Part I1I
sets out four negative consequences of the pharmaceutical-
liability regime currently effective in most states: (1) reduced
investment in research; (2) reduced availability of drugs
already proven to be effective; (3) higher drug prices; and (4)
interference with rational prescribing. Part IV discusses one
tactic of FDA that has reduced the negative consequences
of the current pharmaceutical-liability regime. By becoming
involved in select state-law products-liability actions, FDA has

Engage Volume8, Issue 1
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had some success in preventing state tort laws from frustrating
federal regulatory efforts. FDA involvement in state-law cases
is not an ideal solution, not least because each instance of
such involvement involves the costly investment of substantial
agency resources.'! However, FDA’s new Physician Labeling
Rule' provides some hope that direct FDA involvement in
state-law tort cases will become less necessary. The preamble
to that rule makes an official statement of FDA’s views on
preemption easily available to courts hearing state-law tort
cases. If courts give appropriate deference to this statement
of FDA's considered judgment, FDA will not be forced to file
briefs in individual cases.

However, given that some courts may fail to give
sufficient deference to FDA’s views, Part V suggests that state
legislatures can play a valuable role in making FDA involvement
in product liability lawsuits less necessary. By passing FDA
shield laws based on the Michigan model, individual states
can help to reduce the negative consequences of the current
pharmaceutical-liability regime. In so doing, they would help
to encourage the development of new drugs, preserve the
availability of existing drugs, reduce upward pressure on drug
prices, and assure rational prescribing. They would, thereby,
serve the long-term health interests of their citizens.

II. CoMPREHENSIVE REGULATION OF PRESCRIPTION
Drucs By FDA

Prescription drugs are regulated more heavily than
almost any other consumer product.” The process of
developing and obtaining approval to market a new drug is
long and expensive. The process takes close to 15 years."* By
2003, it was estimated to cost an average of $897 million per
drug.” The last phase of this process is regulatory approval.
Under federal law, new drugs must obtain premarket approval
from FDA to ensure that they are safe and effective,'® and not
misbranded."” FDA approval requires the submission of a New
Drug Application,'® which includes reports on investigations
for safety and efficacy,” as well as “adequate tests...to show
whether or not [the] drug is safe for use under the conditions
prescribed, recommended, or suggested in the proposed
labeling.”?

FDA’s determination whether to approve a drug is “based
not on an abstract estimation of its safety and effectiveness, but
rather on a comprehensive scientific evaluation of the product’s
risks and benefits under the conditions of use prescribed.”!
In making its decision, FDA considers both “complex clinical
issues related to the use of the product in study populations”
and “practical public health issues pertaining to the use of
the product in day-to-day clinical practice.”* Practical public
health issues considered by FDA include “the nature of the
disease or condition for which the product will be indicated,
and the need for risk management measures to help assure
in clinical practice that the product maintains its favorable
benefit-risk balance.”*

The evaluation of a drug’s safety and effectiveness under
federal law is inextricably intertwined with an assessment of
its labeling.” An applicant seeking approval of a new drug
must submit a proposed package insert to accompany the
product.” FDA’s regulations establish numerous and specific
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requirements for this labeling”—including requirements for
the content and format of information on the drug’s risks.
This information must be scientifically substantiated and may
not be false or misleading.”” The applicant lawfully may not
disseminate any package insert that substantively deviates
from the FDA-approved version without first receiving agency
approval.”® False or misleading labeling misbrands the product,
which is prohibited,” and is subject to a variety of penalties,
including withdrawal of approval.*

State-law tort actions against companies who have
complied with FDA requirements appear to be premised on
the belief that drugs can be free of harmful effects. This notion
fundamentally misunderstands the nature of pharmaceuticals
as well as the FDA approval process. FDA long has recognized
that “[t]here is no such thing as absolute safety in drugs. There
are some drugs that are less liable to cause harmful reaction
than others, but people die every year from drugs generally
regarded as innocuous.”!

The FDA approval process cannot, and does not, require
that drugs be risk-free: “If the FDA were to demand absolute
proof that no short-term or long-term health risks exist, no
drug ever would reach the market.”” It would be impossible
to implement a drug approval process that sought to prevent
all adverse reactions, and costly beyond measure to do so.
FDA categorizes an adverse reaction as “rare[]” if it occurs in
1 in 1000 cases.” Yet even studies comprising 3000 patients
are unable to identify “uncommon side effects, delayed effects,
or consequences of long-term drug administration.”** Indeed,
“to detect the difference between an adverse reaction incidence
rate of 1/5000 and 1/10,000, approximately 306,000 patients
would have to be observed, which is far more than any study
could achieve.”® And to insist upon no adverse reactions as a
result of the drug would cause immeasurable harm to public
health: “To take the drastic step of forbidding marketing of
a drug until all long-term consequences and interactions are
identified through formal research would impose unacceptable
costs in the form of untreated or inadequately treated
illness.”

In short, FDA fully contemplates that the drugs it
approves will carry some risk. “[S]afety does not mean zero
risk.”” FDA has long acknowledged that its role is to conduct
a risk-benefit analysis to determine what risk is reasonable.®®
As another former Chief Counsel to FDA has explained, FDA
“weighs the drug’s therapeutic benefits against the potential
risks of its use.... In short, the FDA effectively determines
what risks physicians should be permitted to impose upon the
patients they treat with therapeutic drugs.”*’

Despite this comprehensive and finely wrought
regulatory regime, mass tort actions against pharmaceutical
manufacturers are by now commonplace. Litigation against
drug companies has been recognized as a growth industry for
some time now.*” Over one 13-year period, approximately
11,000 such cases were brought in federal court alone.”
That trend appears to have continued unabated. Merck, the
manufacturer of the painkiller Vioxx, withdrew that product
from the market more than a year ago. As of February 2005,
seventy putative class actions had already been filed, in addition
to hundreds of individual suits.*> Wyeth (formerly American
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Home Products) has paid billions of dollars to litigate and
settle claims stemming from voluntary withdrawal of the diet
drug combination Fen-Phen—yet still faces lawsuits from
more than 60,000 claimants who opted out of the class-action
settlement.®

III. NeGaT1ivE CONSEQUENCES OF THE CURRENT
PHARMACEUTICAL-LIABILITY REGIME

Given the potential for enormous damage awards with
any finding of liability, the current tort regime has created
undesirable incentives in the pharmaceutical market. Four
effects of these suits deserve special mention because they
vividly illustrate the way the current liability environment
is harming public health. First, this environment appears to
stifle innovation in the pharmaceutical industry. Anticipated
litigation costs have prevented drug manufacturers from
investing in new product development. Specific areas of
research (such as vaccines) have been particularly affected.
Second, this environment has reduced the availability of
drugs. Not only are fewer drugs being researched and created,
but also existing beneficial drugs have been removed from
the market because of crippling litigation. Third, the current
liability environment plays a role in higher drug prices. To
turn a profit on the production of any particular drug, the
manufacturer must charge prices sufficiently high to cover not
only the cost of developing and manufacturing the drug, but
also the anticipated cost of future litigation. As the costs of
even a successful mass-tort defense have reached astronomical
levels,* this is a significant product-related expense that drug
manufacturers must account for in their pricing decisions.
Finally, the current system creates incentives for drug
manufacturers to seek FDA approval of labeling that includes
indiscriminate and prolix lists of risks, threatening the ability
of prescribers to evaluate accurately the risk-benefit profile of
a drug for a specific patient. Physicians may reasonably react
to such labeling by simply declining to prescribe a drug that is,
in fact, appropriate. Or, the physician may underestimate the
drug’s risks and prescribe it in circumstances in which its risks
actually outweigh its benefits.

A. Roadblocks to Innovation

1. Reduced Total Investment in Research

The tort system is “having a profound negative impact on
the development of new medical technologies.”® “Innovative
new products are not being developed or are being withheld
from the market because of liability concerns or inability to
obtain adequate insurance.”* As Justice O’Connor recognized
some fifteen years ago, “The threat of... enormous awards
has a detrimental effect on the research and development of
new products. Some manufacturers of prescription drugs,
for example, have decided that it is better to avoid uncertain
liability than to introduce a new pill or vaccine into the
market.”?

This unfortunate effect may reflect a rational response
to today’s irrational liability environment. The decision to
research a new drug and to try to bring it to market involves
a calculation of expected benefits and expected costs. Massive
tort verdicts can dramatically skew the cost side of that

6

equation. Expenditures on research and development increase
when liability costs decrease.®® And, where the level of risk is
high, the risk of liability is inversely related to investment in
research and development activity.”

2. Skewed Research Agenda

The current liability regime is a strong disincentive to
the production of drugs intended for healthy patients. In such
patients, any future disease or disability for which there is not
a clear cause can potentially serve as grounds for a lawsuit
against a drug manufacturer.”® Healthy patients who fall
into demographic groups likely to be viewed as sympathetic
plaintiffs—such as young children®' and pregnant women*—
serve as an even stronger disincentive.

Excessive liability has especially pernicious effects
on vaccines, a particularly perverse effect in light of those
products’ unquestioned public health benefits.”® The reason
for this effect is simple: “Products with less market potential
are more vulnerable to a given degree of liability potential.”>
And, where vaccines are concerned, “[t]he profit per dose is
low, and yet the perceived liability per dose is high.”>

Thus, the Institute of Medicine has recognized that
“apprehensions [about tort liability] act as a deterrent to
vaccine production and thereby threaten the public’s health.”>
Indeed, “[r]ising liability costs during the 1980s reduced the
number of firms producing vaccines for five serious childhood
diseases from thirteen in 1981 to three by the end of the
decade.”” Concerns about liability have slowed the progress of
particular identifiable vaccines, including an AIDS vaccine.®

B. Decreased Availability of Investigational
or Approved Drugs

In addition to discouraging initial product innovation,
the current pharmaceutical-liability regime adversely affects
patient access to beneficial pharmaceuticals by causing the
discontinuation of clinical trials, and by forcing already-
approved drugs and interested companies from the
marketplace.”

The signal example of market withdrawal concerns
Bendectin, a drug approved by FDA for preventing nausea
during pregnancy. Starting in 1969, assertions that Bendectin
could produce birth defects began to appear in scientific
literature. Yet no sound scientific study ever demonstrated a
causal relationship between the drug and birth defects, and
FDA continued to affirm its safety. Nevertheless, nearly 1700
lawsuits were brought against the manufacturer. Although the
company won most cases, in 1983 it withdrew the drug in
the United States because its $18 million in annual legal costs
and insurance had nearly overtaken its $20 million in annual
sales.®® Yet “[i]t is unlikely that any new drug will be developed
to close this therapeutic gap,”'—all this despite the fact that,
as FDA reaffirmed in 1999, Bendectin was 7ot withdrawn for
safety reasons.”

Given the particular vulnerability of vaccines to liability
effects, it is no surprise that tort liability has diminished
the availability of this category of FDA-regulated products.
Nearly all manufacturers of the diphtheria, pertussis, and
tetanus (DPT) vaccine withdrew from the U.S. market due
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to lawsuits alleging harmful side effects filed in the 1980s.%
In 1987, the CDC announced that the sole manufacturer of
a vaccine to prevent Japanese encephalitis would no longer
supply the product in the United States because of product
liability concerns.®> And commentators discussing the shortage
and then surplus of flu vaccine last winter have noted that
there remain only two manufacturers licensed to sell the flu
vaccine in the United States.*

C. Increased Drug Prices

The current liability environment makes drugs cost more
than they otherwise would.”” The mathematics involved are
simple. The revenue a pharmaceutical manufacturer generates
by selling a drug must be sufficient to cover not only the costs
of research, development, and production, but also the future
litigation expenses the manufacturer can reasonably expect to
incur. The higher these anticipated future expenses, the higher
the price the manufacturer must charge to avoid losing money
by selling the drug in question. Efforts to generate a profit—a
goal which managers of publicly-held companies have a
fiduciary duty to pursue—require still-higher prices.

Empirical evidence appears to support this basic
mathematical proposition. For example, between 1980 and
1989, most vaccines doubled or tripled in wholesale price—an
increase of less than twice the rate of inflation.®® However, two
vaccines with a higher perceived liability potential increased
in price at a much higher rate. The oral polio vaccine, which
can in some cases cause polio, increased in price “by a factor
of almost seven” during the same period.®” The DPT vaccine
increased in price even more dramatically, by a factor of more
than forty, as “the pertussis component of this vaccine has
long been suspected of carrying a small risk of very serious
side effects.”” The price of the diphtheria and tetanus (DT)
vaccine, which is similar to the DPT vaccine but does not
contain the pertussis component, increased by a factor of just
over two during the same period.”" In other words, vaccine
prices seem to be related in some significant manner to
perceived liability potential.

D. Interference with Rational Prescribing

Finally, the current pharmaceutical-liability regime
interferes with the basic public-health goal of providing
physicians with the information necessary to make rational
prescribing decisions. The decision to prescribe a drug is
rational when, on the basis of all information reasonably
available to the prescribing physician, the benefits associated
with the use of the drug outweigh, for that particular patient,
the risks associated with the use of the drug.”* In other words,
a prescribing decision is not rational unless it is: (1) based on
an accurate understanding of the risks and benefits of the drug
at issue, considered in relation to other treatment possibilities,
and (2) tailored to the unique circumstance of the individual
patient.

The effects of the current pharmaceutical-liability regime
on rational prescribing decisions must be considered in the
context of basic limitations on human ability to consider and
process information.” Particularly in a modern managed-care
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environment, practicing physicians are faced with numerous
demands on their time and attention. Unless drug labeling
makes accurate risk information easily comprehensible to the
average physician, prescribing decisions are likely to be made
on the basis of an inaccurate understanding of drug risks.

Thus, the current pharmaceutical-liability regime
hinders rational prescribing efforts in two distinct ways.
First, by creating an incentive for drug manufacturers to seek
to include warnings relating to all possible risks, even those
that are trivial or extremely rare, it results in the provision of
excessive risk information that may discourage physicians from
prescribing drugs in situation where a decision to prescribe
would clearly be rational.”* Second, by creating an incentive
for manufacturers to seek to emphasize all risks equally,
it results in the provision of insufficient or misleading risk
information that may encourage physicians to prescribe a drug
in situations where a decision to prescribe is not rational. Yet
an effort by drug manufacturers to convince federal regulators
to permit overly numerous warning and to emphasize all risks
equally is a likely result of permitting state courts to impose
liability on drug manufacturers who comply fully with federal
regulations.”

Two recent federally-funded studies illustrate this
point.”® The FDA currently requires relatively strong suicide-
related warnings in the labeling of certain antidepressants.”
However, these recent studies give support to concerns
that these warnings may be causing a failure to prescribe
antidepressants to depressed individuals that in turn leads to
an even greater risk of suicide. In particular, one of the studies
found that for patients treated with newer antidepressant
drugs (those included in a March 2004 FDA Public Health
Advisory’®), “risk [of suicide attempts] was highest in the
month before starting treatment.””? That risk was lower
in each of the six months following initiation of treatment
than in the month prior to initiation of treatment.*® In other
words, overly strong warnings about suicide-related risks may
have the paradoxical effect of increasing suicides by preventing
appropriate prescription of antidepressants to those who are
genuinely in need of this type of medication. Although these
studies did not control for any placebo effect, they suggest at
the least a need for caution in issuing any warning about a
potential drug side effect that is also a known symptom of the
condition the drug is designed to treat.

IV. FDA INvOLVEMENT IN STATE-LAW CASES:
A PARTIAL SOLUTION

Were state and federal courts to defer sufficiently to
FDA determinations of drug safety, the negative consequences
of the current liability regime would be much less pronounced.
Yet this has often not been the case. In recent years, FDA’s
legal authority and scientific expertise over drug labeling
and advertising have been implicitly, although repeatedly,
questioned in state and federal courts. In response, FDA has
intervened in select cases where its authority and expertise may
be undermined by state law. In the four cases discussed below,
state law claims against drug manufacturers concerning the
adequacy of labeling and advertising were allowed to proceed,
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even though the requested relief, if awarded, would squarely
conflict with specific prior determinations made by FDA.
In each of these cases, an FDA Shield Law on the Michigan
model might well have made FDA involvement unnecessary.

More recently, in the preamble to its long-awaited
Physician Labeling Rule, FDA explicitly set forth its view that
FDA approval of prescription drug labeling preempts most
state-law tort claims based on alleged deficiencies in FDA-
approved labeling. Nonetheless, it is unclear whether courts
hearing state tort cases will give this language an appropriate
degree of deference. At least until an authoritative ruling
requires all courts in the United States to recognize the validity
of FDA’s exercise of preemptive authority over drug labeling,
state-by-state legal reform will remain an important aspect of
efforts to ensure a pharmaceutical-liability regime that serves
the long-term health interests of all Americans.

E. Cases

3. Dowbhal v. SmithKline Beecham Consumer Healthcare

In 1999, Paul Dowhal filed a citizen suit in the Superior
Court of the State of California, San Francisco County, under
the state’s Safe Drinking Water and Toxic Enforcement Act
(Proposition 65), against manufacturers, distributors, and
retailers of over-the-counter nicotine replacement products.®!
California environmental protection authorities had listed
nicotine as a developmental and reproductive toxicant.®
Dowhal argued that the defendants were required to
disseminate publicly—through labeling—a statement that the
State of California had determined that these products cause
birth defects or other reproductive harm.®

Specifically, Dowhal sought to require the defendants
to label over-the-counter nicotine replacement products with
the following statement: “Warning: This product contains
a chemical known to the State of California to cause birth
defects or other reproductive harm.” Alternatively, the plaintiff
sought an injunction requiring the following warning or a
comparable one: “If pregnant or breast-feeding, ask a health
professional before use. Nicotine, whether from smoking or
medication, can harm your baby. First try to stop smoking
without the patch.”

A year after filing his complaint under Proposition 65,
Dowhal submitted a citizen petition to FDA. That petition
asked FDA to require manufacturers of nicotine replacement
products to label their products with a warning like the
“harm your baby” warning set forth above. After reviewing
the pertinent scientific evidence, FDA rejected the proposal,
including the information submitted with the petition. FDA
determined that the requested warning was not scientifically
supportable. FDA concluded, further, that the Proposition 65
warning could cause pregnant and nursing women to conclude,
mistakenly, that using a nicotine replacement therapy product
presents health risks that are as grave as those associated with
smoking.

Indeed, FDA had prohibited manufacturers from
labeling their products voluntarily with a Proposition 65
warning. In January 1997, FDA denied a request from one
manufacturer of nicotine replacement products for permission
to change the label for its product to add Proposition 65
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warning language. The agency advised the manufacturer to
use the FDA-approved labeling, which includes a statement
encouraging pregnant and nursing women to seck professional
advice before using nicotine replacement therapy. In March
2001, FDA confirmed in a letter to other manufacturers that
using additional warning language to satisfy Proposition 65
could render their products misbranded under the Federal
Food, Drug, and Cosmetic Act (FDCA).*

The Superior Court granted summary judgment to the
defendants on the ground that Proposition 65 is impliedly
preempted by the FDCA. Dowhal appealed to the California
Court of Appeal. FDA submitted an amicus curiae brief
supporting the defendants.®> The agency’s legal theory rested
on the doctrine of conflict preemption: First, the labeling
sought by Dowhal was preempted by the FDCA because it
would be impossible for the defendants to comply with both
Proposition 65 (as interpreted by the plaintiff) and with the
FDCA (as applied by FDA). In essence, if the defendants were
to adopt the warning language advocated by Dowhal, they
would be in violation of the prohibition in the FDCA against
selling misbranded drugs.® Second, application of Proposition
65 to nicotine replacement products in the manner advocated
by Dowhal would pose an obstacle to the accomplishment of
the full purposes and objectives of the FDCA.

The Court of Appeal reversed the Superior Court’s
decision in July 2002, finding that in the FDA Modernization
Act (FDAMA), Congress intended to exempt Proposition 65
from preemption, and that this disposed of the defendants
preemption arguments.” The court refused to resolve whether,
by complying with the FDCA and not including the warning
language advocated by Dowhal, the defendants exposed
themselves to Proposition 65 liability.®

In August 2002, the defendants petitioned the Supreme
Court of California for review of the Court of Appeal’s decision.
FDA submitted a letter brief in support of the petition the
following month.® In October 2002, the Supreme Court of
California granted the petition.” In August 2004, that court
reversed the decision of the Court of Appeal. Concluding
that FDA had barred all possible warnings that would have
complied with Proposition 65,”' the Supreme Court of
California applied the doctrine of conflict preemption to hold
that Proposition 65 was preempted insofar as it conflicted
with FDA requirements.”

In so deciding, the court explicitly clarified that it was
immaterial to the question of preemption whether Dowhal’s
warning could in some sense be classified as truthful.” As
the Supreme Court of California correctly explained, FDAs
authority is not limited to prohibiting statements that are
false.” The agency is also charged with prohibiting those
statements which, though perhaps formally “true,” would
be misleading.” The Supreme Court of California found
that FDA was well within its authority to conclude that the
labeling of a nicotine replacement product must indicate that
it is better for a pregnant woman to use a nicotine replacement
product than to continue smoking.”®

4. Motus v. Pfizer, Inc.
When FDA specifically considers and rejects language
regarding the risk of a particular adverse event allegedly
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associated with a prescription drug or class of drugs, courts
applying state tort law should not allow failure-to-warn claims
based on the absence of such language. Yet that is exactly what
happened in a lawsuit filed in California against Pfizer Inc.
The case involves ZOLOFT (sertraline HCI), a drug in the
selective serotonin reuptake inhibitor (SSRI) class used to
treat depression.

Pfizer submitted its original new drug application
(NDA) for ZOLOFT in 1988. FDA evaluated all relevant
scientific data and found no causal link between the drug and
an increased risk of suicide. In 1990, FDA convened a meeting
of the Psycho-pharmacological Drugs Advisory Committee
(PDAC) to assess ZOLOFT.” The committee unanimously
concluded that the drug was safe when used to treat
depression.”® The original labeling approved with the NDA
for ZOLOFT on December 30, 1991, included precautionary
language concerning the risk of suicide in depressed patients,
but did not specifically warn that the drug increased suicidal
ideation or the risk of suicide.” ZOLOFT later was approved
for use in four other psychiatric disorders.

On three other occasions, FDA specifically considered
and rejected claims that another SSRI causes suicide. In 1990
and 1991, FDA received two citizen petitions alleging a link
between the SSRI PROZAC (fluoxetene) and suicide. One
petition sought market withdrawal; the other asked FDA
to require a “black box warning” in PROZAC’s labeling
concerning a putative link between the drug and suicide.
FDA examined the data concerning the risk of suicide and
other violent behavior and SSRIs, and rejected both petitions.
In 1997, FDA declined to grant a third citizen petition
requesting additional suicide warning language in the labeling
for PROZAC.

FDA also obtained expert advice as to whether
antidepressants generally increase patients suicide risk. In
1991, FDA requested that the PDAC review the scientific
evidence relating to the risk of suicide and the pharmacological
treatment of depression. On September 20, 1991, the PDAC
determined unanimously that the evidence did notindicate that
use of any particular drug or class of drugs to treat depression
heightens the risk of suicide. The advisory committee also
heard remarks from the then-Director of FDA’s Division of
Neuropharmacological Drug Products concerning the risk that
modifying the labeling could misleadingly overstate the risk of
suicide and cause a reduction in the use of pharmacotherapy
to treat depression.

In 2002, FDA conducted yet another internal review of
scientific evidence regarding SSRIs and suicide.'® The review
revealed no difference in the risk of suicide between patients
using SSRIs and patients on placebo.”” However, after
reviewing further studies the agency refined its position in late
2004 and early 2005.'2 FDA now warns that antidepressants,
including Zoloft, “may increase suicidal thoughts and actions
in about 1 out of 50 people 18 years or younger,” and that
“[s]everal recent publications report the possibility of an
increased risk for suicidal behavior in adults who are treated
with antidepressant medications.”'®

Despite FDA’s position prior to October 2002, Pfizer
has been a target of state law failure-to-warn claims based on
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the absence of additional warning language concerning suicide
in the labeling for ZOLOFT. Notably, in November 1998, a
candidate for the city council and failing businessman named
Victor Motus visited his doctor, appearing depressed and
frustrated."™ His physician diagnosed moderate depression
and prescribed ZOLOFT 25 mg for seven days, followed by
50 milligrams of ZOLOFT for fourteen days.'® Six days after
visiting his doctor, Motus committed suicide by shooting
himself.'* His wife sued Pfizer, claiming that, under California
law, the company had acted negligently by failing to warn
adequately in the package insert and marketing materials that
ZOLOFT could cause suicide.'””

The United States District Court for the Central District
of California (to which the case had been removed on the
ground of diversity) held that federal law did not preempt the
plaintiff’s state tort law claims.'® In making this finding, the
court relied on cases finding that FDA’s regulation of labeling
did not preempt all tort actions.'” The court did not carefully
analyze whether requiring the additional warning language
sought by the plaintiff would conflict with FDA’s conclusion
that SSRIs do not heighten the risk of suicide.

FDA filed an amicus curiae brief in the United States
Court of Appeals for the Ninth Circuit, contending that
the plaintiffs state law claims could not stand.'® The FDA-
approved labeling for ZOLOFT discusses the risk of suicide
that accompanies depression, but does not identify ZOLOFT
as a potential cause of suicide. The labeling thus reflects FDAs
specific finding that ZOLOFT does not cause suicide, contrary
to the language that would be included in the labeling were
the plaintiff to prevail.

In affirming the judgment of the district court,
the Ninth Circuit explicitly declined to reach the district
courts preemption holding.'"" Instead, the Ninth Circuit
rested its conclusion on the prescribing doctor’s failure to
read Pfizer's warnings or rely on information provided by
Pfizer’s representatives in making his decision to prescribe
ZOLOFT."? As the doctor would not have been aware of
any warning Pfizer issued, Mrs. Motus could not prevail on
a claim that the inadequacy of Pfizer's warnings caused her
husband’s death.

5. In re PAXIL Litigation

Where FDA has reviewed a particular prescription drug
advertisement and determined that it is not false or misleading,
state courts should not second-guess that judgment. For this
reason, FDA decided it was necessary to file a statement of
interest in a case involving PAXIL (paroxetine HCI), marketed
by GlaxoSmithKline (GSK).

PAXIL was approved in 1992 for the treatment of
depression. Like ZOLOFT, PAXIL is an SSRI. In reviewing
the NDA for PAXIL, FDA found no clinical evidence of
drug-secking behavior associated with use of the drug. FDA
concluded that PAXIL is not habit-forming, and did not
require language in the approved labeling stating that PAXIL is
associated with this risk. The approved labeling does, however,
include language regarding discontinuation syndrome: it
recommends that physicians gradually reduce dosages rather
than abruptly halting use, and that physicians monitor patients
discontinuing the drug for syndrome symptoms.
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On five separate occasions in 2001 and 2002, DDMAC
reviewed advertisements for PAXIL claiming that the
product was “non-habit-forming.” DDMAC concluded that
this statement was not false or misleading because, as FDA
previously had found in the NDA review, PAXIL does not
induce drug-secking behavior.'> DDMAC suggested that
GSK adjust the wording of one advertisement to state clearly
thata doctor should be consulted before discontinuing PAXIL.
DDMAC determined that this additional statement ensured
that the advertisement adequately communicated to patients
the appropriate information about discontinuation.

Notwithstanding DDMAC’s review of and lack of
objection to these precise advertisements, a federal district
court judge applying California law in August 2002 granted
plaintiffs’ motion to enjoin GSK from running advertisements
for PAXIL that included the “non-habit-forming” language.'"t
The court suggested that whether a drug advertisement was
false or misleading could be a different issue under state tort
law than under the FDCA.'®

FDA decided to participate in the case to preserve
the agency’s important role in regulating prescription drug
advertising. With the court’s agreement, FDA filed a brief
in September 2002 in connection with GSK’s Motion for
Reconsideration of the preliminary injunction order.!'
FDA’s brief contended that the court should have deferred to
FDA’s determination that the advertisements were not false
or misleading."” The court later granted GSK’s Motion for
Reconsideration. It declined to enjoin the advertising on
the ground that information submitted by FDA concerning
DDMACs review made the plaintiff less likely to succeed on
the merits."® The court still could find that state law supports
imposing requirements on advertising for PAXIL that are
different from those applied by DDMAC.'?

6. Kallas v. Pfizer, Inc.

More recently, FDA filed a brief in another ZOLOFT
case, Kallas v. Pfizer, Inc.'*® In Kallas, the parents of a 15-year-
old girl who committed suicide while taking ZOLOFT sued
Pfizer, alleging in part that Pfizer should have warned of an
association between ZOLOFT and suicide, even if Pfizer was
not required to state that ZOLOFT caused suicide.’?' Phizer
filed a motion for summary judgment, and after hearing
argument on that motion, the U.S. District Court requested
that the government file a brief explaining the FDA’s position
on the case.

The FDA brief emphasized that at the time the young
gitl took ZOLOFT, Pfizer would not have been permitted
to warn of an association between ZOLOFT and suicide.'*
FDA further noted that the agency’s “accomplishment of
its responsibilities would be disrupted and undermined if,
driven in part by concerns about later state law tort liability,
drug manufacturers were to engage in their own labeling
determinations by adding warnings that, in FDA’s judgment,
were not based on reasonable scientific evidence of association
or causation.”'? The court did not have the opportunity to
rule on Pfizer’s motion, as the parties settled the case shortly

after FDA filed its brief.'?
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E The Physician Labeling Rule

On January 18, 2006, FDA issued a major policy
statement concerning the preemptive effect of its prescription
drug labeling determinations on state-law liability. The
statement occurs in the preamble accompanying the long-
awaited final rule revising 21 C.ER. §§ 201.56 and 201.57,
which establish content and format requirements for
prescription drug package inserts.'” The language provides
that FDA’s decisions on labeling matters take precedence over
conflicting state-law requirements, whether imposed through
legislation, regulations, or product liability law.'*

FDA had to address preemption in the preamble for
legal reasons.'” But FDA clearly also hopes that, by addressing
the relationship of its labeling requirements to state law, the
preamble language will reduce the need for the Agency to
submit briefs in private lawsuits. The Agency has considered
it increasingly necessary to submit such briefs over the past
five years because of the growing tendency of product liability
lawsuits to encroach upon the Agency’s prerogatives. Although
FDA’s views on preemption are set forth with relative clarity in
this important new document, it remains to be seen how much
weight will be given the preamble language by courts hearing
particular product liability and other state-law actions.

7. Background

On December 22, 2000, FDA published for comment
in the Federal Register a proposed rule to amend the Agency’s
regulations standardizing the content and format of package
inserts for prescription drugs (including biological products
that are regulated as drugs).'®® The proposed rule would have
revised current regulations, codified principally at 21 C.ER.
§§ 201.56 and 201.57, to simplify drug product labeling and
reduce medication error risks. The proposed changes included,
with respect to new and recently approved products:

* Requiring that the labeling include a “Highlights”
section with the most important information relating
to safety and effectiveness

* Requiring that the labeling include an index to
prescribing information

* Reordering of the sections in labeling to make
information easier for health care practitioners to access
(e.g., by placing the indication information earlier in

the labeling)

* Revising the content requirements for labeling

¢ Establishing minimum graphical requirements.
For older products, the proposed changes included:

* Requiring that certain types of statements currently
appearing in labeling be removed if not sufficienty
supported

* Eliminating certain unnecessary statements that
are currently required to appear on prescription drug

product labels

* Moving certain information currently required to be
on the label into labeling
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In the preamble accompanying the proposed rule,
FDA specifically addressed and requested comment on
product liability issues. For example, FDA explained that
product liability was one of the reasons package inserts had
become longer and more complex: “the use of labeling in
product liability and medical malpractice lawsuits, together
with increasing litigation costs, has caused manufacturers
to become more cautious and include virtually all known
adverse event information, regardless of its importance or its
plausible relationship to the drug.”'® FDA also asked whether
requiring manufacturers to include a “Highlights” section in
labeling had “a significant effect on manufacturers’ product
liability concerns.”* If it did, FDA asked how manufacturers
concerns could be adequately addressed.

FDA received numerous comments the
pharmaceutical industry regarding product liability issues. For
that reason, and because Executive Order 13132"" required
the Agency to address the preemptive effect of the rule, FDA
included a discussion of preemption of product liability claims

from

in the preamble accompanying the final regulations. Although
critics may contend that the preemption discussion amounts
to a power grab by FDA, it is hard to see how FDA could
have issued the rule without addressing preemption issues.'*
Moreover, this is certainly not the first time FDA has expressed
preemptive intent in a preamble.'*

The final rule itself is extremely regulatory and highly
detailed, occupying 275 pages in its prepublication form.
Although much of the proposed rule reached the final
version intact, there are many important changes between the
documents of which manufacturers should be aware. To assist
in phasing in the changes, FDA included in the rule a staggered
implementation schedule. The Agency also announced the
availability of four labeling-related guidance documents: (1)
a draft guidance on implementing the provisions of the final
rule generally;'* (2) a final version of the draft guidance on
the adverse events section of labeling (originally issued in
2000)"%; (3) a draft guidance addressing the other risk-related
sections of labeling (warnings, including boxed warnings,
precautions, and contraindications)'*; (4) and a final version
of the guidance on the clinical studies section (originally
issued in 2001).1%

8. Preemption Aspects of the Rule

The codified version of the final rule does not itself
address preemption. However, the preamble does so in two
distinct sections: FDAs responses to comments on the product
liability implications of the new “Highlights” requirements,'*®
and the discussion of Executive Order 13132.'%

In the responses to comments section of the preamble,
FDA included a discussion of the increasing prevalence of
product liability lawsuits threatening the Agency’s exclusive
authority over the dissemination of risk information for
prescription drugs.'“ The preamble describes previous instances
in which FDA expressed its intention for its actions to have
preemptive effect in preambles in rulemaking proceedings.'*!
The preamble also describes the previous private lawsuits in
which FDA submitted briefs addressing the relationship of
federal and state law. In the most important language in this
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discussion, FDA expresses its intention that federal labeling
requirements will preempt state-law actions according to well-
established conflict and obstacle preemption principles, as
follows:

... FDA believes that at least the following claims would
be preempted by its regulation of prescription drug labeling:
(1) claims that a drug sponsor breached an obligation to warn
by failing to put in Highlights or otherwise emphasize any
information the substance of which appears anywhere in the
labeling; (2) claims that a drug sponsor breached an obligation
to warn by failing to include in an advertisement any information
the substance of which appears anywhere in the labeling, in those
cases where a drug’s sponsor has used Highlights consistently with
FDA draft guidance regarding the “brief summary” in direct-
to-consumer advertising... ; (3) claims that a sponsor breached
an obligation to warn by failing to include contraindications
or warnings that are not supported by evidence that meets
the standards set forth in this rule, including § 201.57(c)(5)
(requiring that contraindications reflect “[klnown hazards and
not theoretical possibilities”) and (¢)(7); (4) claims that a drug
sponsor breached an obligation to warn by failing to include a
statement in labeling or in advertising, the substance of which
had been proposed to FDA for inclusion in labeling, if that
statement was not required by FDA at the time plaintiff claims
the sponsor had an obligation to warn (unless FDA has made a
finding that the sponsor withheld material information relating
to the proposed warning before plaindiff claims the sponsor
had the obligation to warn); (5) claims that a drug sponsor
breached an obligation to warn by failing to include in labeling
or in advertising a statement the substance of which FDA has
prohibited in labeling or advertising; and (6) claims that a
drug’s sponsor breached an obligation to plaintiff by making
statements that FDA approved for inclusion in the drug’s label
(unless FDA has made a finding that the sponsor withheld
material information relating to the statement). Preemption
would include not only claims against manufacturers as described
above, but also against health care practitioners for claims related
to dissemination of risk information to patients beyond what is
included in the labeling. (See, e.g., Bowman v. Songer, 820 P.2d
1110 (Col. 1991).)

... FDA’s regulation of drug labeling will not preempt
all State law actions. The Supreme Court has held that certain
State law requirements that parallel FDA requirements may not
be preempted (Medtronic, Inc. v. Lobhr, 518 U.S. 470,495 (1996)
(holding that the presence of a State law damages remedy for
violations of FDA requirements does not impose an additional
requirement upon medical device manufacturers but “merely
provides another reason for manufacturers to comply with * * *
federal law”); id. at 513 (O’Connor, J., concurring in part and
dissenting in part); id)). But see Buckman Co. v. Plaintiffs’ Legal
Comm., 531 U.S. 341, 352-53 (2001) (holding that “fraud on
the FDA” claims are preempted by Federal law); 21 U.S.C. 337(a)
(restricting the act enforcement to suits by the United States); /n
re Orthopedic Bone Screw Prods. Liability Litig., 159 E3d 817, 824
(3d Cir. 1998) (“Congress has not created an express or implied
private cause of action for violations of the FDCA or the MDA
[Medical Device Amendments]”).'*?
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A comprehensive analysis of FDA’s authority to regulate the
risk information provided for prescription drugs also appears
in the discussion of the Executive Order.'#

Notably, although FDA disclaims authority to regulate
medical practice, consistent with its well-established policy
of noninterference in the practice of medicine, the preamble
twice makes clear that FDA intends for its regulation of
risk information for prescription drugs to shield health care
practitioners from state-law claims.*

9. Effect of the Rule in Individual Cases

The preamble material on preemption should help
to mitigate the negative consequences of the current
pharmaceutical liability regime. The two discussions of
preemption issues resemble a concise version of an FDA
amicus curiae brief that defendants in failure-to-warn actions
arising under state law can use to explain to a court (and,
if necessary, to a jury) that FDA’s regulation of warnings
issued with respect to prescription drugs constitutes both a
“floor” and a “ceiling.”® Indeed, FDA specifically refutes the
minimum standards theory of FDA regulation that has been a
mainstay of plaintiffs’ attorney argument against preemption
in these cases.'%

FDA also squarely rejects the myth that manufacturers
are free to add or revise risk information without first obtaining
FDA approval. Although the Agency has not revised the
sNDA regulation, 21 C.ER. § 314.70, it does make clear in
the preamble that manufacturers generally consult with FDA
and await specific authorization before supplementing risk
information in labeling.'”” The Agency also twice points out
that changes being effected (CBE) supplements may not be
used under the final rule to make changes to the “Highlights”
section. '8

Questions are likely to arise concerning whether the
position set forth by FDA in the preamble applies in existing
cases or only prospectively. According to the preamble,“FDA
believes that[,] under existing preemption principles, FDA
approval of labeling under the act, whether it be in the old or
new format, preempts conflicting or contrary State law.”'* By
making clear that the discussion of preemption is a reflection
of current principles under existing regulations, FDA makes
clear its expectation that the preamble discussion will be
invoked in pending cases. The cases that are going to be the
clearest candidates for preemption are where the plaintiff
asserts that a manufacturer was required as a matter of state law
to provide risk information that FDA specifically considered
and rejected, or where FDA’s regulations clearly prohibit the
dissemination of risk information that is allegedly compelled
by state law. It is significant that the preamble uses the phase
“at least,”™ signaling that arguments from field preemption
or based on theories of conflict/obstacle preemption not
expressly set forth in the preamble are not foreclosed by FDAs
articulation of specific categories of cases in which it intends
for its regulations to have preemptive effect.

G. Discussion

FDA will likely continue to participate in product
liability lawsuits"' brought under state law as necessary to

12

safeguard its considerable expertise in regulating the content
of drug labeling and advertising.’> Nonetheless, this is not a
complete solution to the problems created by inappropriate
pharmaceutical-liability rules, as FDA lacks the resources
to use court submissions as a mechanism for defending its
statutory mandate against all cases of state encroachment.
‘The new Physician Labeling Rule is helpful, as it may reduce
the need for FDA to file individual briefs, but there is a
possibility FDA’s preemption argument may not be accepted
by some courts. Patients are well-served by state-level action
to ameliorate the perverse incentives of the current liability
regime.

V. StaTE-LEVEL PROTECTION FOR GOOD-FAITH
MANUFACTURERS: THE M1CcH1GAN MODEL

A number of states have recognized the need to provide
some type of protection for manufacturers of FDA-approved
drugs. Although Michigan’s statute is the strongest, several
other states provide some lesser degree of protection. For
example, Arizona,'® Ohio,"” Oregon,” and Utah™® each
have some type of prohibition on punitive damages for
FDA-approved drugs. In New Jersey, FDA approval creates
a rebuttable presumption that a drug warning is adequate,'”
and in North Carolina it is explicitly listed as a factor to be
considered in determining whether a manufacturer has acted
reasonably.’”® Although each of these state laws helps to reduce
the negative effects of the current liability environment, the
more comprehensive Michigan statute would be the preferable
model for state-by-state reform.

The Michigan statute is more effective at reducing the
negative consequences of the current pharmaceutical-liability
regime because it provides protection from compensatory
as well as punitive damages.'” Although punitive damages
awards play a major role in increasing the severity of the
undesirable incentives affecting the pharmaceutical industry,
they are not the whole problem. Even without the possibility
of punitive damages, mass tort claims would be exceedingly
expensive to defend.

Although protection from both compensatory and
punitive damages is no doubt troubling to those who make
their living suing drug companies, it is entirely appropriate
as a matter of public health policy. Recall that prescription
drugs are substances that, at our current state of technological
achievement, can be modified only in limited ways. '** In most
cases, the beneficial properties of a particular drug are simply
not available without the possibility—or even the certainty—
of some adverse effect.'® FDA will approve an individual
drug when the agency believes that the benefits of having the
drug available to prescribers outweigh the adverse effects that
substance may have in some patients.'> Such an outcome is
clearly desirable. To take a dramatic example, it is difficult to
imagine that any serious person would suggest that the world
would be better off without the oral polio vaccine, even though
that vaccine is known to cause polio in some individuals who
would not otherwise have been exposed to the disease.!®® Given
the nature of the risk/benefit determination involved in FDA
approval, it does not make sense to allow individual juries to
hold drug manufacturers liable for adverse effects inherent in
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a drug approved by FDA.

Despite the positive effects of the Michigan FDA
Shield Law, opponents of the law are seizing on Vioxx-related
publicity to mount an effort to roll back this important
reform.'* Michigan legislators should resist this short-sighted
effort, and other states should realize that it is in their own
citizens' long-term best interests to follow Michigan’s lead.
As discussed above, the consequences of the present liability
regime (i.e., the one applicable in most states other than
Michigan) are perverse.'® In terms of innovation, the current
regime deals patients a crippling double-blow. First, by
providing disincentives to drug investment more generally, the
current regime slows the overall pace at which new medicines
are invented.’® Second, the current regime encourages
pharmaceutical companies to direct their scarce research
dollars away from products intended for healthy patients.'”’
This is the case no matter how socially desirable those products
(in particular vaccines) may be. In terms of availability, the
current regime has forced pharmaceutical companies to remove
beneficial—and, according to FDA, entirely safe—drugs from
the U.S. market because the excessive cost of defending those
drugs from massive litigation efforts.’®® When no adequate
substitute drug is available, such withdrawals can leave
patients with no option to treat a particular condition despite
the pharmaceutical industry’s technical ability to provide
treatment. As to price, simple math suggests that the more
companies reasonably expect to pay in litigation costs for a
particular drug, the more they will be forced to charge for that
drug.'® In regard to rational prescribing, the current regime
dilutes the most important drug-related risks by creating an
incentive to overemphasize less significant concerns.'”®

As a matter of public policy, the case for providing
pharmaceutical companies marketing FDA-approved drugs
with some protection from lawsuits is overwhelming. At the
present time, state-level reform is an appropriate compliment
to FDA efforts to clarify the scope of federal regulation. State
legislatures should embrace this opportunity. Each state that
passes an FDA shield law on the Michigan model reduces
the strength of the perverse incentives currently affecting
the pharmaceutical industry. The payoff is particularly high
in states with large populations or significant research-based
pharmaceutical industries. Were just a few large-population
states to adopt an effective FDA shield law, the perverse
incentivesaffecting the industry would be substantially reduced.
In states with significant research-based pharmaceutical
industries, the effect might be even more significant, (as
such laws would apply any time choice-of-law rules dictated
application of the law of the state where the product was
produced). In particular, states that hope to attract or retain
research-based pharmaceutical industries would be well-served
to adopt an FDA shield law on the Michigan model.
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MANUFACTURERS IMMUNITY: THE FDA CoMPLIANCE DEFENSE

Lars Noah & Michael Greve*

LArs NoaH: Thank you for inviting me to participate. | have
been intrigued by these issues since writing a seminar paper
on this as a student in law school. And they really do continue
to attract my attention. I am going to spend my limited time
today trying to flesh out some of the more technical issues, if
you will, having to do with the interplay between the Michigan
statute and federal preemption arguments, because they are
terribly important in terms of how those two avenues are going
to operate in practice.

I should also say this puts me in a ticklish position. My
scholarly publications are generally aligned with the views that
Daniel Troy expresses [see Author Note in preceding article], but
I think it is only fair that I should play Devil’s advocate today.
As a law professor, I am apt to ask hypothetical questions; so
let me start with this one. Imagine the FDA concludes that a
drug manufacturer headquartered in the state of Michigan had
withheld some material information. To make it even starker,
let us assume that the Agency actually succeeds in bringing
some sort of enforcement action, criminal charges, if you will,
against a company. The question is: Could a person injured
by that drug—and we will assume that the FDA would not
have approved the drug had it been aware of the information
withheld by the company—could an injured victim bring a
product liability suit against the company?

Let me answer my own question—it is a trick question.
The first part is: it all depends on where the lost suit is filed.
If it is filed in any other state than Michigan, I dare say that
the choice of law analysis would not respect the Michigan
compliance statute as a defense. If filed in Michigan—and there
is some case law for this proposition—choice of law defaults to
forum, and the state has an interest by virtue of its legislative
enactment in this case. So, the statute would, in fact, apply.

But there is another trick to this question. There is a
clear exception—in fact, two exceptions—in the Michigan
compliance statute, as there are exceptions in comparable state
statutes that prevent punitive damage actions against drug
companies in a few other states, for either fraud or bribery. In a
case called Gareia v. Whyeth Ayerst, a couple of years ago, involving
withdrawing the drug Duract, the U.S. Court of Appeals for the
Sixth Circuit concluded that the fraud exception was impliedly
preempted by virtue of a 2001 decision by the Supreme Court in
Buckman. Not only that, it was severable and therefore removed
from operation from the Michigan statute.

The punch line is that the plaintiff would not be able
to successfully sue because the Michigan compliance statute
remains in place, minus the fraud exception. And by the way,
this is not entirely a hypothetical question. There are instances
in which important information has been withheld from the
Agency during the approval process. In fact, Dexfenfluramine—
the drug at issue in the Michigan litigation I think, where the

* Lars Noah is a Professor of Law at the University of Florida. Dr.
Michael Greve is a Fellow with the American Enterprise Institute. These
presentations are excerpted from a Federalist Society event of the same title
at Ave Maria Law School on March 21, 2006.
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state supreme court rejected a constitutional challenge on
impermissible delegation grounds to this statute—there were
strong suspicions that there had been some undisclosed adverse
effects reported in Europe before approval in this country that
could have made a difference in the FDA’s decision. But those
issues now become inconsequential, for purposes of operation of
the Michigan Shield Statute. The same thing is true of the bribery
exception, which appears to be a dead letter—(again not entirely
hypothetical, although you have to go back to the generic drug
scandal in the FDA many years ago for an example).

Now, understand, this broad reading of the Supreme
Court’s directive in Buckman, calling for an implied preemption
of fraud on the FDA claims, is hardly required. In fact, there
are some real serious flaws in the Court’s analysis in Buckman,
as | have written. And the decision to sever itself, I think,
is somewhat controversial. There is narrow construction
that would have saved the statute from running afoul of the
Court’s preemption directive, but lower courts have in fact
read Buckman for all it is worth. And so, let me pose another
hypothetical. There is no finding now where a plaindiff, in
allegation of fraud or bribery against the Agency (not that they
matter anymore), argues that the manufacturer failed to comply
with FDA requirements.

Just to make it even more concrete and starker, let us
assume that the Agency itself thought there was some sort
of failure of compliance or other regulatory infraction by
the company. Would the Michigan Shield Statute shield the
company from a lawsuit in such a case? You would think
so—otherwise, why would it be a called a compliance statute?
But there is at least a strong argument to be made that the same
analysis that bars fraud and bribery claims in tort litigation
involving FDA regulated products would also bar negligence or
defectiveness per se claims against these very same products.

I will hasten to add that no lower court has yet decided
that Buckman reaches that far. In fact, there was an interesting
case here in the Western District of Michigan federal court
involving claims against BioPort, the anthrax vaccine
manufacturer, where the court declined to dismiss by virtue of
operation of the Michigan statute because there were a variety
of questions of fact about whether the company was in fact in
compliance.

But put aside the possibility that negligence or
defectiveness per se claims might face preemption. Let us just
say that a drug company need not fear tort liability, at least in
the state of Michigan, in cases of fraud or bribery. What will
motivate a drug company to act responsibly in such cases? Are
FDA sanctions alone enough to keep the industry honest? Will
we trade what Dan refers to, and I have referred to previously, as
‘defensive labeling’ for what you might call ‘offensive labeling’?
As Dan noted, and I tend to agree, Merck probably overreacted
with Vioxx in terms of withdrawing the product from the
market. But that very argument suggests that the post-approval
dynamics would differ if there were not a threat of tort liability
in place. And that might operate for better or for worse.
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How quickly would a company seek FDA approval of a
Black Box warning instead? How long would that go on until
both the industry and the Agency realized that the warnings
were not doing the trick? I mean, this has happened time and
again where the regulatory response is slow and moderate.
Perhaps it is the right response. But when that does not work,
the issue becomes more dramatic. So, instead of a compliance
statute or a patchwork of such state statutes, I would say that
the onus is on Congress to design sensible tort limitations
for products that are deemed essential. In fact, it has done so
in a couple of instances—twenty years ago in the National
Childhood Vaccine Injury Act, which Dan mentioned, for
example; ten years ago, in the Biomaterials Access Assurance
Act, which Dan did not mention. In point of fact, all of those
cases have been sent to the claims court, because federal judges
and state judges have realized that such claims are in fact covered
by the Act and excluded from tort litigation. And notice, by
doing it this way instead of relying on different states to adopt
compliance defenses, we have the benefit both of uniformity
and of the opportunity to close this loophole that implied
preemption under Buckman has created with regard to fraud
or bribery exceptions.

But there is no reason to think the Congress is eager to get
into this fight. The courts can find implied federal preemption
on grounds of actual conflict or frustration of purpose. A few
have done so recently, sometimes on the strength of FDA input,
provided through amicus briefs. In fact, preemption of this sort
may operate in a more refined way in the Michigan compliance
statute, which bars all tort (though not other claims) once a
drug is approved and in compliance, whether or not the FDA
has focused on the particular risk at issue and whether or not
you have a conflict between the operation of state common law
and federal requirements.

The decisions that Dan highlights, though, like the
Dowhal case from California, are not traditional tort claims
involving requests for monetary damages. Indeed, Dowhal
would not be affected by a statute like the one in Michigan.
And the others, like the SSRI cases, are, at least as the courts
explain them, peculiar cases because the issue was not just a
one-time FDA approval of a product and rejection of a stronger
label warning about suicide. In most cases it was the repeated,
very public and very clear FDA review of that question that
persuaded at least a few courts that a jury really had nothing
to add.

A simple approval decision, however—those focused
more clearly on risks and benefits of a particular product—passes
through a much less public and, you might say, less accountable
process. Indeed, here I think the Michigan legislature may have
had too simplistic a view of the FDA’s processes. Approval,
compliance, and withdrawal are not static, dramatic, distinct,
regulatory stages. There is more of a spectrum. Initial product
approval is just one point in the ongoing learning process of
the Agency and the medical community. With compliance, it
is often hard to tell; often it is accomplished by indirection.
There is a lot of negotiation going on, with several regulatory
agencies. Withdrawal: the FDA almost never actually withdraws
the drug. That is left to the nominally voluntary decisions made
by the industry, whereas the Michigan statute assumes that the
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withdrawal process is something distinct, coming from FDA
headquarters.

Let me illustrate. Dan mentioned that there were six
enumerated examples of the preamble. Several things strike
me as curious about that. First: only one of the six is squarely
within the scope of the FDA’s rule revising format and content
of prescription drug labeling. One of the others is curious
because it says that where companies comply with a non-final,
non-binding draft guidance document, they should not have
to fear tort liability. Now if you tell that to a federal or state
judge, they would be scratching their heads, quite appropriately,
trying to figure out how that is a measure of compliance and
where there is any sort of conflict with federal purposes. Even
the one example he provided where there is clear content and
format directives from the Agency does not always point in
the direction of preemption. For example, there was much
discussion in this rulemaking process about the appropriate
minimal font size: eight-point, six-point, ten-point, etc. The
FDA finally announced a minimum of six to eight, depending
on the type of labeling. But that does not set a ceiling; that is
explicitly a floor. Now it is unlikely that the plaintiff would
be able to base a case solely on a lack of visibility argument,
suggesting that a drug company should have used a certain size
font, as some others in the industry have done, but it would
be hard to say whether there is any conflict that might fic with
the minimum federal font size requirement and also allow a
jury to conclude that a larger font size may in fact have been
the reasonable thing to do.

My last, and most serious, objection to the FDA’s recently
published implied preemption analysis—apart from the
argument that it is largely dicta, a failure to engage in express
administrative preemption—is that it misses on legal analysis.
It entirely ignores a critical U.S. Supreme Court decision
issued just nine months earlier in a case called Bates v. Dow
AgroSciences. That involved FIFRA and the operations of the
EPA. Plaintiffs’ lawyers have announced that it signals the death
knell of implied preemption in tort claims. It is not that strong,
but it is fair to say that implied preemption arguments in the tort
arena are going to be much harder to pursue under this regime.
If Bates suggests something broader, as it seems to, about the
way conflict preemption should operate in these sorts of cases,
the Court makes it sound like, unless there is an unmistakable
and direct conflict between not just a jury verdict but a common
law duty—(and it uses a very high level of generality in defining
that duty)—and the federal obligation to find either in statute
or in regulation (but not otherwise) the mere possibility that an
occasional jury verdict holding the manufacturer of a product
who appears to be in compliance with federal requirements, a
verdict against such a manufacturer the Court thinks is not a
sufficient threat to uniformity to displace state tort law. If the
Court is serious about that—and it is hard to tell because these
preemption decisions are constantly going back and forth—that
could put a real damper on implied preemption of tort claims,
and it is never even decided in the FDA’s implied preemption
analysis in its preamble.
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MicHAEL GREVE: [ was asked to give an over-flight version
of today’s topic, and this naturally implies statesmanlike,
judicious presentation. Those of you that know me know that is
not possible: contentiousness is my only mode of discourse.

The entire preemption debate, involving both the FDA
and other important agencies in Washington, is overlaid with
issues of federalism. On the one hand, the corporate community
says, “Yes, federalism is fine, but sooner or later it runs up against
the needs of capitalists, economy, and then states’ rights and all
the rest of it has to stop.” On the other hand, the trial lawyers
and the state attorneys general say, “Look, our tort system, the
operation of the tort system, in addition to centralized legal
regimes, is a valuable form of state experimentation and error
correction.”

Whatever the general argument is for sustaining a state-
based private liability system in addition to federal regulation,
it cannot be defended on federalist grounds. If you value
federalism, you have to favor preemption and all of its forms
at the FDA, and in many other contexts. Experimentation is
just dandy. State experimentation is great. All this is fine so
long as states experiment, as Justice Brandeis said, without
risk to the rest of the country. That is the end of an oft-quoted
phrase that is often omitted. What the Justice meant was, the
costs and benefits of state experimentation have to fall on the
state’s own citizens. If that could be done, if corporations could
price the litigation risk in accordance with state boundaries,
experimentation would be easy to support.

Instead, you can have, for example, two Vioxxes. There
would be the New Jersey Vioxx, with a picture on the side that
says, “If you got a problem, you've got a lawyer. And even if
you don’t have a problem, you still have a lawyer.” And then the
Michigan Vioxx. It has a picture of Dan Troy and next to it the
words: “Trust me.” And it costs what the New Jersey Vioxx costs.
Better yet, you could ship both products throughout the country
and let people make their own decision about the risks they are
willing to bear and the price they are willing to pay for all of
these good things—deterrence, insurance, compensation—at
the front and that way, we would have at least their ex ante
judgment, which is the only judgment that counts.

Of course, the world does not work this way. As in the
case of drugs, you cannot modify the product. You can roll
the cross-border arbitrage that drugs will make it from one
state into another, one way or the other, and then under our
fabulous source of law rules, you are stuck with whatever forum
the plaintiffs atcorneys may choose. And so, at the end of the
day the litigation risk from the separate states aggregates and is
priced into the product, across the country. Which means that
the costs for consumers, shareholders, and workers will accrue
everywhere in unknown proportion. It means that the states
who want less liability and the benefits thereof—including
lower prices—can no longer have their choice. Whatever effect
Michigan’s liability shield has on the price of drugs will be
redistributed nationwide, and so therefore only a very small
chunk of the benefits will accrue in Michigan. And it seems to
me, especially if you insist on state integrity, you have to allow
states to experiment with their own rules, but not allow them
to experiment on each other. You need a rule of nonaggression,
and the means to enforce it.
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I use the term “aggression” advisedly because it was
Alexander Hamilton’s term. He was talking about New York’s
import tax, not the Food and Drug Administration; but the
economic analysis is just about the same. New York, at the time
of the Founding, had an import tax; a portion of which fell
on citizens in Connecticut and New Jersey, both states lacking
a deep-sea port. Hamilton said, “Look, this import tax is
illegitimate. New York could say (what the states now say), that
this tax is needed to pay and provide for the health and welfare
of our citizens.” In fact, New York said just that. Nonetheless,
the tax was exploitative, Hamilton thought, because at the
end of the day its incidence in Connecticut and New Jersey
was intolerable to the citizens of those states. And a rule that
has that effect, Hamilton argued, is neither welfare-enhancing
nor stable. The State right to that form of aggression is like
comparable to saying, “Our mutual welfare and our rights
would be benefited by my right to stick my fist in your face;”
and, therefore, the only solution to this problem, Hamilton
thought, would be to monopolize the decision-making process.
The federal government—which under the Constitution
obviously has a monopoly over tariffs, import duties, and so
forth with respect to foreign trade—is not any smarter. We do
not monopolize these decisions because we think the feds are
automatically smarter. We have decision-making processes that
respect the states—all states, not just those with deep sea ports
or trigger-happy juries.

That brings me to my second point: the error correction
and safety-valve function. It is, of course, true that the FDA can
make mistakes. But the crucial recognition is that it can err on
both sides: on the side of excessive caution and on the side of
excessive risk-taking. There are ample reasons to believe that this
FDA, for at least the last several decades, for political reasons,
is excessively cautious, and lots of empirical evidence to back
that up. What is the tort system doing, then, in addition to
FDA? I think the only serious argument for the tort system has
to be that it provides a more adequate deterrence level; because
if you want compensation or assurance, no economist I know
of would provide that sort of thing through the tort system.
The system that chews up 50-60% of transaction costs is not a
very good insurance system and not a very good compensation
mechanism, except for the consumers. The glitch in the tort
system, however, is that it can operate and correct FDA errors
only in one direction. It cannot correct FDA errors on the side
of excessive caution. And so what are left with, under present
circumstances, is tort law systematically increasing systemic
error in only one direction. And that is exacerbated by the
fact that, given the realities of the pharmaceutical markets,
automatically the strictest tort rules in the country dominate
the entire, nationwide market.

I am not speaking to the fact that you could have
redundant systems, redundant tort and regulatory systems
that could work optimally together better than regulation or
torts alone. Maybe you can. But the only premise on which
the current coordination mechanisms make any sense of all is:
more regulations, ipso facto better regulations.

There are, in fact, serious law professors who believe
that. Erwin Chemerinsky is one of them. “More regulation
is ipso facto better regulation” is what the trial bar and the
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National Association of Attorneys General mean when they
say state regulation and state experimentation. Because when
Michigan experiments with a tort shield law that drives you “to
the floor” of FDA standards, the trial lawyers do not scream,
“Hallelujah! Let’s hear it for state experimentation.” They
say, "It’s an outrageous infringement on states rights!”—even
though the state did it itself. It seems to me the only backstop
in a system like this is preemption, and that is the critical
argument for it. It is the only backstop to an otherwise out-
of-control, one-dimensional process. Without comprehensive
implied preemption—and I unfortunately agreed with the
Dow v. Bates analysis; though I disagreed with the decision for
that reason—without implied preemption, you freeze a pro-
regulatory bias into the institutional structure.

That brings me to my last, final point. Once you think
through the economics of the stuff, it is actually very hard to
see when Michigan or any other state will opt out of the “More
liability is ipso facto better liability” race. What companies in
Michigan would get out of the shield laws, as I understand
them, is a little more protection against in-state consumer class
actions. That is worth something. It’s quite probably worth
a lot to them. (Ask what it would be worth to them not to
have a consumer class action in this state of New Jersey where
they can get into federal court because they are headquartered
here.) But, by and large, those types of actions are too small a
part of the overall litigation risk to really influence corporate
location decisions.

So that brings us back to the question: Why are states,
occasionally at least, reforming in the right direction? I think
the answer—and this is pure speculation—is that the total local
wealth effect from the tort system is too small to be worth the
very, very large risk to states’ reputations. There are many, many
states now that have enacted meaningful tort reforms, both in
pharmaceuticals and in other areas, and it is most likely, to me,
that they care about their reputation as regards being a favorable
business climate. That is at least one reason for both.
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AN END, OR PRELUDE, TO FURTHER LITIGATION IN THE REPARATIONS MOVEMENT?

By Douglas G. Smith*

or decades there have been efforts to obtain reparations

for the descendants of those held in slavery in the

United States. At bottom, the argument for reparations
is premised on notions of fundamental fairness: descendants
of slaves should be compensated for work their ancestors
performed under compulsion. Advocates of reparations note
that there have been payments to other groups for past wrongs,
such as compensation paid to Japanese-Americans interned
during World War II, arguing that it is only ficting that similar
measures be taken to compensate the descendants of slaves.

The arguments on the other side, however, are likewise
based on such principles. Critics of the reparations movement
question why those who had no hand in the institution of
slavery and did not directly benefit from it should be forced to
pay compensation to those who were never slaves themselves.
They question why recent immigrants, for example, should be
forced to bear the burden of compensating the descendants of
individuals who were held in bondage long before they arrived
in this country. And some argue that reparations have already
been paid in the form of affirmative action and other programs
that have benefited African-Americans; thus any debt owed to
descendants of slaves has been paid in full. Finally, they note
that there are problems inherent in determining who should
receive the benefits of such reparations, and that the entire
concept of reparations can be racially divisive.'

Such debates have played out in the political arena,
accompanied by proposals for legislation that would implement
steps ranging from studying the effects of slavery to providing
direct monetary compensation to the descendants of slaves.?
These efforts have thus far failed to bear fruit. While local
authorities have taken steps to expose the alleged involvement
of corporate America in the slave trade through ordinances
requiring companies to disclose any such ties, on the national
level there has been no political consensus to award reparations
to the descendants of slaves.

Having failed to achieve their goals in the political arena,
the advocates of reparations have turned to the courts to seek
compensation from companies they allege to have benefited
from slavery. Indeed, the proponents of reparations themselves
often see such suits as an extension of the overall effort to obtain
a political resolution of the reparations issue. However, these
lawsuits have run into bedrock principles of law that have
been evoked to establish that such claims are not appropriately
resolved in the courts.

A-rfecent decision issued by the United States District Court
or the Northern District of Illinois, 2 re Afvican-American
Slave Descendants Litigation, represents the latest chapter in the
reparations debate.? Beginning in 2002, plaintiffs claiming to
* Douglas G. Smith is a partner at Kirkland & Ellis LLP and represents
one of the defendants in the discussed litigation.
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be descendants of slaves filed several lawsuits in federal and
state court seeking compensation from a variety of corporations
they maintained had benefited from the institution of slavery.
Plaintiffs named as defendants, for example, various financial
companies whose predecessors had allegedly made loans to
slave traders or slave owners and collected customs duties on
ships engaged in the slave trade. Similarly, they sued various
railroads whose predecessors allegedly used slave labor to
construct ot run their rail lines. Finally, they named insurance
entities whose predecessors had allegedly insured ships utilized
in the Trans-Adantic slave trade or underwritten insurance
policies for slaves.

Not only did plaintiffs claim that these companies
unjustly benefited from slavery, but they also alleged that the
conduct of their predecessors contributed to various current
social inequities. For example, plaintiffs cited disparities in the
poverty rate between African-Americans and whites, disparities
in life expectancies, disparities in incarceration and application
of the death penalty, disparities in income and education,
and disparities in the likelihood of having a father at home as
continuing effects of the institution of slavery for which the
corporate defendants were directly responsible.*

In late 2002, the Judicial Panel on Multidistrict
Litigation consolidated these cases before Judge Charles
Norgle for coordinated pretrial proceedings. Plaintiffs filed a
consolidated complaint asserting various legal theories, ranging
from conspiracy, unjust enrichment and civil rights violations
to consumer fraud and intentional and negligent infliction of
emotional distress. The defendant corporations immediately
moved to dismiss these claims on a variety of legal grounds.

From the very beginning, the political nature of the case
was evident. The lawsuit received significant public and media
attention. Local activists “mobiliz[ed] African Americans to fill
local courtrooms during hearings in the case,” and held multiple
press conferences at the courthouse, arguing that the lawsuit
was “the most important case ever.”

In discussing the case, plaintiffs and their representatives
made clear their political objectives. Plaintiffs’ counsel
recognized that their case was inconsistent with established
precedent, and would be dismissed. They attributed this to
the view that the judge “was always expected to ‘maintain the
status quo,”® and asserted that legal change could be wrought
by continuing to file lawsuits.” As plaintiffs’ counsel told the
press, “legal and political battles must go hand in hand.”

Accordingly, reparations advocates stated that, “[t]his
issue is much bigger than the court,” that “[t]he bigger issue is
the mass mobilization of the communities around the demands
for reparations,” and that “[cJourt is a tactic employed to help
widen the support necessary in order to reach a common goal.”
Supporters of the lawsuit thus explicitly tied it to efforts to enact
a “congressional bill to study reparations” and “a grass-roots
mass-mobilization that will culminate at the 10th Anniversary
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of the Million Man March.”'® As one legal commentator
observed, “[t]he litigation, by bringing public attention to
the reparation issue, can create pressure and momentum for
a legislative solution, like we saw with the tobacco cases and
other mass-tort suits.””"!

Consistent with the political nature of the case was the
proponents’ attempts to influence and then discredit the chief
decision-maker, Judge Norgle. Plaintiffs, for example, sought to
recuse Judge Norgle on the ground that (among other things)
he had stated during his confirmation proceedings twenty years
carlier that judges should exercise restraint and not exceed their
constitutional powers.

When Judge Norgle ultimately dismissed their lawsuit,
plaintiffs’ supporters publicly “denounced [his] ruling as the
product of the ‘conservative right-wing judicial, political,
decision-making.” Indeed, plaintiffs’ counsel alleged that the
Judicial Panel on Multidistrict Litigation had purposefully
“hand picked... one of the most conservative judges they could
find to hear this case.” Supporters of the lawsuit asserted
that “Judge Norgle is just a liar, he is exercising his political
ideology. ... His eyes are the eyes of a racist.”*® They claimed
that his ruling was “a very good illustration of the injustice we
have suffered for more than 400 years, the total disregard for the
humanity of anyone.””'* And they asserted that Judge Norgle
dismissed their claims because he was simply an “arrogant,
racist, white judge.”" In sum, when the court failed to rule
in their favor, the supporters of the lawsuit sought to try their
case in the court of public opinion by de-legitimizing the
proceedings—even though they seemed to acknowledge that
their case was inconsistent with established legal precedent.

udge Norgle had given the plaintiffs several opportunities

to prove their claims, granting multiple extensions and
allowing plaintiffs leave to file a second amended complaint
after initially dismissing their claims without prejudice. In the
end, the court determined that no amendment could cure their
complaint, which flew in the face of “numerous well-settled
legal principles.”!®

At bottom, the court held, the lawsuit was a political
dispute best resolved within the representative branches of
government. As the court observed, the suit was part and parcel
of “a present and ongoing social and political movement for
slave reparations in America.”"” Such disputes, the court found,
are more properly resolved by the representative branches: “The
specific problem with bringing this issue before a court is that
courts are equipped for, and charged with the responsibility
of, ‘dealing with claims by well-identified victims against well-
identified wrongdoers.””"® That was far from the case with
respect to plaintiffs’ claims, which sought recovery for historical
wrongs that occurred over a century ago. Indeed, courts have
routinely dismissed similar reparations claims."”

In analyzing the plaintiffs’ complaint, the court concluded
that several established legal doctrines bar such claims. First, the
plaintiffs lacked standing to bring suit. The Supreme Court has
made clear that satisfying Article III’s “Case” or “Controversy”
requirement is a fundamental prerequisite to bringing suit in
the federal courts. This requirement “limit[s] the business of
federal courts to questions presented in an adversary context and
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in a form historically viewed as capable of resolution through
the judicial process.”* In addition, it ensures that the judiciary
“will not intrude into areas committed to the other branches
of government.””

To demonstrate standing to bring suit, a litigant must
“establish that he has a ‘personal stake’ in the alleged dispute,
and that the alleged injury suffered is particularized as to
him.”* The court observed that this requirement is a “bedrock
principle in our system of law” that simply cannot be met
in a suit asserting “generalized grievances.”” “Without the
doctrine of standing, ‘the courts would be called upon to decide
abstract questions of wide public significance even though other
governmental institutions may be more competent to address
the questions.””*

The court held that these fundamental requirements of
justiciability are simply not met in the reparations context.
The plaintiffs seck damages for harms to other individuals that
occurred more than a century ago. They simply do no have
the “particularized” interest in the outcome of the litigation
sufficient to confer standing. Moreover, the relationship
between the defendants and the alleged harm is tenuous at best.
The defendants did not create the institution of slavery. Nor are
the “benefits” they allegedly received from slavery particularly
apparent. Many of the defendants were merely alleged to have
engaged in business with other individuals who were engaged
in the slave trade or who owned slaves. The requisite causal
nexus between the defendants’ actions and the alleged harm is
therefore absent. Rather, even if such alleged injuries could be
the basis for a suit, plaintiffs could not allege that the defendants
as opposed to third parties not before the court actually caused
the injuries for which they seek recovery.

Plaintiffs attempted to avoid these arguments in a number
of ways. They asserted, for example, that certain plaintiffs were
actually enslaved themselves during the twentieth century. Not
only were these claims highly questionable, but these plaintiffs
could not allege that the particular corporate defendants
they had sued actually had anything to do with their alleged
enslavement. Similarly, plaintiffs claimed that the defendants
had somehow “misled” them by failing to disclose their links to
slavery and that such alleged misrepresentations were actionable
under various state consumer protection laws. But they did not
allege how these claimed misrepresentations actually injured
them. The court concluded that these arguments were without
merit: “To recognize Plaintiffs’ standing in this case ‘would
transform the federal courts into no more than a vehicle for the
vindication of the value interests of concerned bystanders.””?

Second, the court held that the suit was prohibited by
the political question doctrine articulated in Baker v. Carr.®
Under this doctrine, questions that are more appropriately
addressed by the representative branches of government are
non-justiciable. While plaintiffs argued that the doctrine had
no applicability because they were bringing claims as private
individuals, the court observed that the case law recognized no
such distinction. Indeed, the court observed, the doctrine was
routinely applied to bar such claims.”” Thus, for example, claims
for reparations brought by private litigants against corporate
defendants for their role in Nazi war crimes have been rejected
as non-justiciable under the political question doctrine.”® The
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distinction plaintiffs advocated is simply inconsistent with
established precedent, and indeed would eviscerate the political
question doctrine.

In holding that the political question doctrine barred
plaintiffs’ claims, the court reasoned that judicial resolution of
such questions would invade the powers of the Executive and
the Legislature. In particular, the court noted, the representative
branches had already considered the appropriate remedies for
former slaves during the Civil War and Reconstruction periods.
Instead of authorizing reparations, these elected branches chose
to establish programs run by the Freedman’s Bureau to assist
newly freed slaves, enact civil rights legislation such as the
Civil Rights Acts of 1866, 1870, 1871 and 1875, and amend
the Constitution by enacting the Thirteenth, Fourteenth and
Fifteenth Amendments, abolishing slavery and guaranteeing
certain fundamental rights, including the right to vote, to all
citizens equally. All of these efforts were designed to “ensure the
liberty of the newly freed slaves and benefit them generally.”?
‘The court observed that proposals to study reparations continue
to be introduced in Congress. Yet, the Legislature has made a
conscious decision that such remedies would be inappropriate.
Accordingly, any action by the Judiciary would by necessity
impermissibly intrude on the policy choices made by the
representative branches.

Third, the court held that the various counts in plaintiffs’
complaint simply did not state a viable cause of action. One of
the primary reasons plaintiffs’ allegations were legally insufficient
was that they did not identify any acts by the defendants that
resulted in actual profiting from slavery. Plaintiffs therefore
failed to establish the causal nexus between their alleged injuries
(or those of their ancestors) and the defendants’ conduct.
The court found that “[p]laintiffs seek to hold Defendants
liable for an entire era of history simply because their alleged
predecessors were purportedly doing business in nineteenth
century America.”® The failure to make a connection between
the defendants’ conduct and the alleged injury independently
warranted dismissal of the plaintiffs’ complaint.

Finally, the court held that plaintiffs’ claims were barred
by the statute of limitations. As the court observed, the
prohibition on bringing stale claims “can be traced back to early
Roman law” and is a fundamental feature of our legal system.?’
It serves important policy goals of ensuring the accuracy of
judicial results and giving potential defendants certainty that
they will not be held liable for conduct that occurred in the
distant past. These principles apply with particular force in the
reparations context where plaintiffs seek to recover for conduct
that occurred over a century ago.

Given that their claims were plainly time-barred,
plaintiffs accempted to argue that they should be excused from
complying with the statute of limitations based on several
theories. Plaintiffs argued, for example, that slaves were not
aware of the defendants’ role in the wrongs done to them and
therefore could not have brought suit for reparations at an earlier
time. But, as the court observed, slaves certainly were on notice
of the fact of their injury. Indeed, the record demonstrates that
in the early twentieth century, former slaves actually brought
claims for reparations.*

The court likewise rejected plaintiffs’ assertion that
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there was a continuing violation that would allow plaintiffs
to avoid the statute of limitations. While plaintiffs alleged
that they continued to suffer the adverse effects of slavery,
the court observed that this constituted a “continuing injury”
from events that occurred long ago, rather than a “continuing
violation.”®® Accordingly, there simply were no new and recent
wrongful acts that could provide a basis for a claim that was
not time-barred.

Finally, the court rejected plaintiffs’ claim that the
defendants should be equitably estopped from invoking
the statute of limitations because they allegedly “concealed”
evidence of their involvement with slavery, which would
have put plaintiffs on notice of their claims. Again, the court
observed, plaintiffs’ injury was not concealed. The alleged
injury was apparent early on. Accordingly, the requirements
for equitable estoppel were plainly unmet.

On appeal, the district court’s broad ruling was largely
affirmed. The Seventh Circuit focused primarily on
plaintiffs’ lack of standing. It agreed with the district court
that “[i]t would be impossible by the methods of litigation to
connect the defendants’ alleged misconduct with the financial
and emotional harm that the plaintiffs claim to have suffered as
aresult of that conduct.”* Rather, there was “a fatal disconnect
between the victims and the plaintiffs” given that “the wrong
to the ancestor is not a wrong to the descendants.”® For those
who brought claims on behalf of the estates of former slaves,
the court ruled that even if such plaintiffs had standing to
sue because they purported to represent the actual victims of
slavery, their claims were barred by the statute of limitations.
The only claims that the court allowed to proceed were claims
brought pursuant to state fraud and consumer protection laws
on the theory that plaintiffs would not have bought defendants’
products if they had known of their involvement with slavery.
Even here, however, the court did not opine “on the merits of
the consumer protection claims,” but merely sent them back
to the district court for further proceedings.*

espite its recognition of the “generally acknowledged

horrors of the institution of slavery,” the district court’s
decision represents a powerful illustration that our legal system
does not provide a remedy for every wrong.’” While the court
recognized that the institution of slavery was profoundly
immoral, that fact alone did not provide a basis for a legal action.
Indeed, the court recognized, “slavery seems to have been a part
of human history since the ‘dawn of civilization.””* It was “an
established legal institution” in the United States that had the
official sanction of the federal and state governments and was
only abolished through constitutional amendment.*’

Moreover, the court observed, there are equitable
considerations on both sides of this question that make it
unclear that reparations would be an appropriate remedy for
these historical wrongs. The country paid a heavy price to finally
eradicate the evils of slavery. “Generations of Americans were
burdened with paying the social, political, and financial costs
of [the] horrific [Civil] War” that ended slavery and established
“citizenship and equality under the law” for those who had
suffered under this oppression.®* Thus, the court concluded:
“The sensitive ear has heard. . . the historic apologies in words
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and deeds from persons of good will for the evils of slavery.”*!

Advocates of reparations are likely to be undeterred by
decisions such as African-American Slave Descendants. Indeed,
while the case was pending, another class action lawsuit was
filed secking reparations from, among others, President Bush,
several foreign nations, and Pope John Paul II.#*
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Tue MicHiGcaN CiviL RigHTS INITIATIVE & THE FUTURE OF RAacCIiAL PREFERENCES

By Roger Clegg & Terence ]. Pell*

n November 7, 2006, the people of Michigan voted by
O an overwhelming 58-42% margin in favor of Proposal

2, the Michigan Civil Rights Initiative (MCRI), which
bans state discrimination and preference on the basis of race,
ethnicity, and sex in employment, contracting, and education
programs. Ward Connerly—who, along with Jennifer Gratz,
led the campaign for the passage of Proposal 2—announced the
following month that he would begin an exploratory process for
a “Super Tuesday for Equality” in November 2008, identifying
nine states for which anti-preference ballot initiatives would
be explored: Arizona, Colorado, Missouri, Nebraska, Nevada,
Ohio, Oregon, South Dakota, and Wyoming,.

This, then, is a good time to take stock of the lessons
to be learned from MCRI and the impact it will likely have.
This essay is divided into three parts: (1) a discussion of the
immediate and obvious lessons and impact of the passage of
MCRI itself; (2) a narrative of the appalling reaction of the
University of Michigan, in particular, to MCRI’s passage and
what that might presage; and (3) some concluding thoughts on
why, the University’s reaction to the contrary notwithstanding,
there is really no principled alternative, in 2007, to the abolition
of government preferences based on race, ethnicity, and sex.

IMMEDIATE LESSONS AND IMPACT

The first and perhaps most obvious lesson to be drawn
from the Michigan vote is that preferences of this sort are very
unpopular: banned by a 58% majority of the popular vote,
in a blue state, in a Democratic year, with opponents vastly
outspending the supporters (by estimates that varied from
3-to-1 to 5-to-1). Voters approved the amendment over the
well-publicized objections of the corporate establishment, the
political establishment (Democrat and Republican alike), the
media establishment, the civil rights establishment, the labor
unions, and even the clergy. Voter sentiment in Michigan is
similar to sentiment elsewhere. Indeed, the ban in Michigan
follows that of identical bans—also by decisive margins—in
two other blue states (California and Washington) in two other
Democratic years (1996 and 1998).

The political significance of the vote is twofold. First,
it makes it likely that if Connerly gets similar referenda on
the ballot in other states, they will pass handily. Second, the
support for anti-preference ballot initiatives does not depend
on the support of either the major political parties, which, for
different reasons, generally oppose or, at least, are reluctant to
support Connerly’s efforts.

The legal significance of the vote is also twofold. First, the
Supreme Court does, to an extent, follow the election returns.
Those justices who worry about establishment disapproval if
they strike down racial preferences may be reassured if the
public at least has provided them some political cover. Second,
* Roger Clegg is president of the Center for Equal Opportunity in Sterling,
VA. Terence . Pell is president of the Center for Individual Rights in
Washington, D.C.
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as more and more universities stop using racial admission
preferences, it becomes harder and harder for the remaining
schools to insist that one simply cannot run a decent university
without them. Consider: The University of California public
system of higher education—probably the nation’s best—has
not used preferences for ten years now. Washington’s public
universities have not used them since 1998. Florida abandoned
its system of preferences in 1999. Texas used no preferences
between 1996 and 2004. The University of Georgia, too, went
without preferences for a time, in the early 2000s. And now
add another highly regarded state system—Michigan’s—to the
mix. Though minority enrollment has dropped at a handful of
schools in these states, overall the record is good. Hundreds
of public colleges and universities have learned how to enroll
academically competitive, diverse classes without the use of
racial preferences. “How essential, then, can preferences be?”
the Supreme Court will eventually have to ask.

Moreover, it has become increasingly clear that schools
are not adhering to the limited use of race outlined by the
Supreme Court most recently in Gruster v. Bollinger and Gratz
v. Bollinger. Though the Court insisted that schools examine race
alongside many other factors that might contribute to diversity,
evidence that surfaced during the campaign for MCRI showed
that race had become an even bigger factor in admissions to
the University of Michigan than before. Three weeks prior
to the vote in Michigan, the Center for Equal Opportunity
released three studies that documented the extent to which
racial and ethnic preferences were being used by the University
of Michigan in its undergraduate, law school, and medical
school admissions. The studies were based on data supplied
by the University itself, pursuant to freedom of information
requests filed by the Center and the Michigan Association of
Scholars. Severe discrimination, favoring black applicants over
white and Asian applicants, was found at all three schools, in
all four years for which data were received (1999, 2003, 2004,
and 2005, the most recent year for which data were available).
Hispanics were also favored, but less so. Frequently whites
were given preferences over Asians, although to a still smaller
extent. Especially noteworthy, race and ethnicity were more
heavily weighted in undergraduate admissions in the most
recent admissions than in the system declared unconstitutional
by the Supreme Court in 2003.

Thus, in the most recent year for which data were
available (2005), the median black admittee’s SAT score was
1160, versus 1260 for Hispanics, 1350 for whites, and 1400
for Asians. High-school GPAs were 3.4 for the median black,
3.6 for Hispanics, 3.8 for Asians, and 3.9 for whites. In the four
years analyzed, the University of Michigan rejected over 8,000
Hispanics, Asians, and whites who had higher SAT or ACT
scores and GPAs than the median black admittee—including
nearly 2700 students in 2005 alone. The black-to-white odds
ratio for 2005 was 70 to 1 among students taking the SAT, and
63 to 1 for students taking the ACT. (To put this in perspective,

the odds ratio for non-smokers versus smokers dying from
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lung cancer is 14 to 1.) In terms of probability of admissions
in 2005, black and Hispanic students with a 1240 SAT and a
3.2 high school GPA, for instance, had a 9 out of 10 chance
of admissions, while whites and Asians in this group had only
a1 out of 10 chance.

Clearly, the University of Michigan has made only token
changes to its admissions system in response to Gruzter and
Gratz. If true in other states, this fact will increase the number
and likelihood of success among further legal challenges. The
perception that courts are unwilling to rein in such unlawful
use of race standards has seemed only to harden public favor
for ballot initiatives.

LITIGATION IN THE AFTERMATH OF PROPOSAL 2

Michigan Governor Jennifer Granholm and University
of Michigan President Mary Sue Coleman are both staunch
supporters of racial preferences. In two successful campaigns
for governor, Granholm made a point of her support for every
manner of race-conscious engineering. Coleman, for her part,
was hired by University of Michigan regents during the final
years of defense before the Supreme Court over University
policies. It is not unreasonable to suppose that she was hired
in part on the basis of her commitment to furthering those
policies.

Both Granholm and Coleman looked for ways to
minimize the effect of MCRI once it passed. In a speech on
the steps of the University’s “Diag” the day following passage,
Coleman said, “[Proposal 2] is an experiment that we cannot,
and will not, allow to take seed here at Michigan.” She vowed
to immediately seek a one-year delay of the amendment, and
promised a full-scale legal assault in the longer term on the
amendment “as it pertains to higher education.”

In fact, there was a legal vehicle for challenging Proposal
2 already in place, one tailored by a well-known advocacy group
called “Coalition to Defend Affirmative Action By Any Means
Necessary” (more popularly known by its acronym, “BAMN?).
BAMN filed a federal lawsuit broadly challenging MCRI on
Equal Protection and First Amendment grounds. The suit
named as defendants Governor Granholm, the three major
Michigan state universities, and various other state entities
and officials.

With forty-five days till MCRI became law, Coleman
had to work fast. She got the presidents of the two other
Michigan universities to join her in filing a cross-claim against
the Governor, asking the court to enjoin the Governor from
enforcing the terms of Proposal 2 with respect to college
admissions during the current admissions cycle. By way of
rationale, she proclaimed herself uncertain about the new
requirements of the Amendment, and said it would be unfair
to guess. In her legal analysis, she asserted that the term
“preference” was only meant to ban “irrational” preferences and
not preferential policies carefully crafted to achieve the benefits
of diversity. But prior to the passage of Proposal 2, Coleman had
repeatedly stated that the Amendment would mean an end to
race-conscious admissions policies, and explained her vigorous
campaign against it on this understanding.

It could have been fairly straightforward for the
University to eliminate race from its admissions system. Already
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80% of its applicants were evaluated without regard to race.
The Amendment only required the University do the same with
respect to the remaining 20%. The University touts its ability to
evaluate all aspects of an applicant’s file, including non-academic
contributions to “diversity;” so, eliminating race still left the
University plenty of ground on which to make evaluations.

After filing cross-claim against the Governor, Coleman’s
lawyers worked to persuade all parties to agree to a stipulated
settlement of the claim. Days later, the executive branch of
the state—including the Governor, the Attorney General, and
presidents of the three major public universities, together with
BAMN—went before U.S. District Judge David M. Lawson
with a unanimous request to give their settlement the force of a
federal court order. Judge Lawson issued an order immediately,
barring anyone from enforcing Proposal 2 against the universities
(including private litigants) undil July 1, 2007.

Lawson issued his order despite having several pending
motions to intervene from individuals and groups opposed
to the delay before him—including one from Eric Russell,
who was just then applying to the University of Michigan
Law School. Judge Lawson signed the order, stating that the
interests of the public were adequately represented by their
elected officials—meaning Granholm, Cox, Coleman, and
two other university presidents. With the exception of Cox,
all had declared their intention to do whatever it took to
undermine Proposal 2. Lawson’s authority to suspend the state
constitutional provision depended on a prior determination that
the Amendment violated federal law. But the judge never took
up the question. With the pro bono help of partner Charles J.
Cooper of the Washington law firm of Cooper & Kirk, PLLC,
Russell filed an emergency appeal to the U.S. Court of Appeals
for the Sixth Circuit. and it was left to a three-judge appeals
panel to consider whether a state amendment banning the use
of racial preferences somehow violated federal law.

With a sweeping, fast decision, the panel declared that
the citizens of the states may at any time decide to do away
with racial preferences. The panel’s decision, authored by Jeffery
Sutton, will smooth the way for state ballot initiatives now being
planned for other states. It makes clear that neither state schools
nor racial minorities have a federal right to racial preferences.
The point is an important one. Opponents of statewide bans
against racial preferences have long argued that prohibiting the
use of racial preferences across-the-board violates the Equal
Protection Clause of the Fourteenth Amendment because it
imposes special burdens on the ability of minority individuals
to lobby for racial preferences. On this view, racial preferences
are just like any kind of favored legislative treatment, and it is
unfair to single out race-based favoritism for special procedural
burdens, especially an absolute ban. But the Fourteenth
Amendment generally forbids racial distinctions of any kind
in state law. This was the Ninth Circuit’s reason for rejecting
the idea that a California ban on racial preferences somehow
violated the Fourteenth Amendment in 1997. As Judge
Diarmuid O’Scannlain put it, “The Fourteenth Amendment,
lest we lose sight of the forest for the trees, does not require
what it barely permits.”

The panel’s decision adopted O’Scannlain’s analysis, and
noted that the Supreme Court itself only recently suggested that
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states wete free to ban racial preferences in its 2003 decisions
involving the University of Michigan. In Grutter v. Bollinger, the
Court explicitly directed schools to look to California, Florida,
and Washington State, where racial preferences in admissions
were (and are still) prohibited by state law.? As a general matter,
states are free to provide “more” equal protection than the 14th
Amendment happens to require. The panel concluded, “In the
end, a law eliminating presumptively invalid racial classifications
is not itself a presumptively invalid racial classification.”

Coleman’s advanced a second argument, one based on
the First Amendment. They claiming that, following Grutter,
schools like the University of Michigan have a federal right
to racial preferences to achieve the educational benefits of
diversity. According to their argument, the Court’s rationale
in recognizing a “diversity” interest relied on the First
Amendment interest colleges have in making such academic
decisions as to whom to admit and what to teach. So, the
three Michigan universities argued that, even if a statewide
ban on race preferences did not violate the constitutional
rights of minority individuals, it at least violated the right of
state universities to assemble racially diverse classes. The Sixth
Circuit panel dispensed with this argument, as well, holding
that a First Amendment inzerest (assembling diverse classrooms)
is not the same as a First Amendment right (crumping a citizen
ballot initiative). The court noted that the citizens of Michigan
possess First Amendment rights against the state, not the other
way around.

Citizen ballot initiatives in California and Washington
have not faced the sort of systematic, across-the-board executive
branch resistance that MCRI has thus far received. Governors
in both states have held that it is the oath of office to faithfully
enforce the law, whether or not they happen to agree with it.
Perhaps because the University of Michigan has been so closely
identified with the political fight to preserve racial preferences,
officials in Michigan feel more confident in their position. But
official barriers may well crumble, now that the Sixth Circuit
has decisively ruled against the possible federal challenges to
Proposal 2.

Perhaps the fact that the University of Michigan has
been so closely identified with the political fight to preserve
racial preferences explains why officials in that state felt more
confident in defying the law. And perhaps official obstruction in
Michigan will crumble now that the Sixth Circuit has decisively
ruled against the possible federal challenges to Proposal 2. In
either event, the overheated character of the official reaction
to date only points to the increasingly weak case for racial
preferences, a subject we take up in the concluding section of
this essay.

Tue RaciaL-PrRerereNCE END GAME

Last year, Detroit mayor Kwame Kilpatrick raised eyebrows
when he proclaimed, George Wallace-style, “Affirmative action
today, affirmative action tomorrow, affirmative action forever!”
He was, of course, explaining his opposition to the Michigan
Civil Rights Initiative. That declaration may have been an
extreme example, but, still, one wonders what the vision of
people like Mayor Kilpatrick is with respect to American race
relations and, more specifically, what their exit strategy is for
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racial preferences. It is clearly more muddled and pessimistic
than their opponents’.

There is obvious irony in this. Once upon a time, Martin
Luther King, Jr., wrote a book titled Why We Can't Wait. In those
days, it was liberals who were in a hurry when it came to ending
discrimination, who wanted to end all the naysaying nonsense
and enact their vision forthwith, without delay. Now the roles of
left and right are reversed. Now it is conservatives—and, indeed,
most Americans—whose vision on race relations is more likely
to be simple and clear. Discrimination, both public and private,
is a bad thing. Laws against it should be enforced. Individuals
are of course free to embrace their ethnic identity—and wear
“Kiss Me I'm Irish” or “Black Is Beautiful” buttons (or maybe
both, for Mayor Kilpatrick)—but that identity should have
only de minimis social relevance and absolutely no legal
consequences.

Social programs for the disadvantaged should be means-
tested but color-blind. If you are poor and need a scholarship,
for instance, it does not matter whether your poverty is
somehow traceable to the fact that an ancestor came over on a
slaveship, rather than via a leaky boat in the South China Sea,
or by swimming the Rio Grande—or even if your poverty is a
result of the fact that you were born in a dying West Virginia
coal town. The fact that African Americans were once enslaved
and, after that, subjected to Jim Crow laws, is neither denied
nor minimized, but two wrongs do not make a right. America
is not the same country is was in 1865 or even 1965, and the
time—at long last—to end racial preferences of all kinds has
come. Right now.

But what does the Left want? For at least some of them,
it is not clear that they share most Americans’ distrust of
racial classifications and desire to minimize racial identity and
identity politics. One senses that the “celebration of diversity”
requires, first of all, individuals to embrace a color-based or
national-origin-based view of self and the world. One has to
wear that “Kiss Me I'm Irish” or “Black Is Beautiful” button
prominently, and all year around. It is not that other people
will not forget your ethnicity; it is that you do not want them
to, your own self.

To be sure, that is not true of all liberals. But there does
seem to be much more agreement among them that racial
preferences need to remain in place. They need to remain in place
undil... well, when exactly? “Forever”? We are very skeptical that
the proponents of racial preferences have given much thought
to an exit strategy. We say this for three reasons.

First, it is the nature of preferences and the bureaucracies
they create that, the longer they are in place, the harder it is to
dismantle them.

Second, the number of groups eligible for the preferences
keeps expanding. First African Americans. But then Native
Americans and Latinos. Then women. Then Asians. Doubtless
other non-European ethnic groups—e.g., Arab Americans,
who are now frequently and ironically discriminated against by
“affirmative action”—are not far behind. The multiplication of
eligible groups makes it more and more likely that...

... Third, the day will never come when all the different
“racial disparities” used to justify preferences will all come
to an end. What is more, the presence of racial preferences
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often makes it harder to end racial disparities. After all, those
preferences undermine the self-reliance and sense of personal
responsibility which—more so even than ending still-existing
discrimination—is the real necessity today for the continued
advancement of, especially, African Americans.

Those of us who oppose racial preferences know that
racial disparities still exist, and we join all Americans in wishing
that they did not. But our vision of how to accomplish this task
is more realistic. We should, first and foremost, ensure that the
laws against racial discrimination are vigorously enforced. We
are confident that this can be done and that doing so will make
a difference—that members of all racial and ethnic groups can
meet the rigors of competition. The proponents of preferences
seem not to share this confidence. In all events, increasingly
no one can doubt the harms and unintended consequences
of the continued use of racial double standards in all aspects
of American life. Regardless what else one thinks must be
done, everyone ought to agree that the time for ending racial
preferences has come.

The first obligation of government is to do no harm.
Americans have made enormous progress in the last generation
toward a multiracial, multiethnic society in which the dream
that we be judged by the content of our character and not the
color of our skin is not just a dream, but a reality. Younger
Americans, in particular, seem less and less to be motivated
by, or even to notice, race; bigotry is, quite literally, dying out.
Now is not the time—if it ever was—to further institutionalize
racial preferences and all the resentment and stigmatization
that goes with them.

An increasingly multi-racial and multi-ethnic America
will have difficulty surviving in the twenty-first century it it does
not act now to end a system of state-imposed racial and ethnic
preferences. For in such a society, it will become increasingly
rancorous to determine which groups are to be preferred and
which ones discriminated against, and to define and police
membership in the various groups.

Endnotes

1 Studies posted on the Center for Equal Opportunity’s website: www.
ceousa.org.

2 539 U.S. 306 (2003), at 342.
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CORPORATIONS, SECURITIES & ANTITRUST

TesTING THE WATERS OF SARBANES-OXLEY WHISTLEBLOWER CLAIMS

By J. Gregory Grisham ¢ James H. Stock, Jr.*

of several corporate scandals, including Enron and

WorldCom, passed the Corporate and Criminal Fraud
Accountability Act of 2002, better known as the “Sarbanes-
Oxley Act” or “SOX” for short.! Among the many civil and
criminal provisions of SOX is a whistleblower provision,
Section 806(a), codified at 18 U.S.C. §1514A, that seeks to
protect employees from retaliatory employment actions in
certain specified circumstances.” Questions remain whether
Section 1514A provides sufficient protection for corporate
whistleblowers who attempt to fall within its coverage and

I thas been nearly five years since Congtess, in the aftermath

whether it is fair to corporate employers charged with retaliation
under the Act. This article will examine Section 1514A, the
regulations relating thereto that have been promulgated by the
United States Department of Labor (DOL), and the experience
of litigants in Occupational Safety & Health Administration
(OSHA) investigations and whistleblower actions before
administrative law judges (ALJs) and the federal courts.?

SECTION 1514A

Section 1514A protects employees who provide
information, cause information to be provided or assist in
an investigation “regarding any conduct which the employee
reasonably believes constitutes a violation of section 1341,
1343, 1344, or 1348 [of Title 18], any rule or regulation of
the Securities and Exchange Commission, or any provision of
Federal law relating to fraud against shareholders.” In addition,
for the employee to be protected by the statute, the information
pertaining to the violation must be provided to one of the
following: “(a) a Federal regulatory or law enforcement agency;
(b) any Member of Congress or any committee of Congress;
or (c) a person with supervisory authority over the employee
(or such other person working for the employer who has the
authority to investigate, discover, or terminate misconduct).”
An employee is also protected in filing, causing “to be filed,
testifying, participat[ing] in or assist[ing] in a proceeding filed
or about to be filed (with any knowledge of the employer)
relating to an alleged violation of section 1341, 1343, 1344,
or 1348 [18 USCS §1341, 1343, 1344, or 1348], any rule or
regulation of the Securities and Exchange Commission, or any
provision of Federal law relating to fraud against shareholders.”
An employer for purposes of Section 1514A is a company “with
a class of securities registered under Section 12 of the Securities
and Exchange Act of 1934 (15 U.S.C. 78I), or that is required

to file reports under section 15(d) of the Securities Exchange

* . Gregory Grisham and James H. Stock, Jr. are partners of the law
Jfirm of Weintraub, Stock & Grisham, PC in Memphis and represent
employers exclusively in employment and labor litigation, including
whistleblower actions before administrative agencies and state and
federal courts. They would like to thank University of Memphis 3L

Lauren Donald for research assistance in this article.

30

Act of 1934 (15 U.S.C. 780(d)), or any officer, employee,
contractor, subcontractor, or agent of such company.”” Under
Section 1514A, an employer may not “discharge, demote,
suspend, threaten, harass, or in any other manner discriminate
against an employee in the terms and conditions of employment
because of any lawful act done by the employee.®

An employee who believes that he was subjected to
retaliation, in violation of SOX, must file an administrative
complaint with the Secretary of Labor within ninety days
after the violation occurs.” If a final decision is not issued by
the Secretary of Labor within 180 days of the filing of the
complain, jurisdiction may transfer to the federal district
court and the complainant may then bring his claim before
the federal court for a de-novo review, provided that “there is
no showing that there has been delay due to the bad faith of
the complainant.

29 CFR Part 1980

The Secretary of Labor has issued final rules regarding
the handling of discrimination complaints under Section
1514A."" The complainant should file a complaint with the Area
Director of OSHA, in the area where the complainant lives or
was employed, but a complaint may be filed with any OSHA
official or employee.'? To avoid a dismissal of the complaint,
the complainant is required to make a prima facie showing that
“protected behavior or conduct was a contributing factor in
the unfavorable personnel action alleged in the complaint.”
Even if a prima facie case is established by the complainant, an
investigation can be avoided if the employer “demonstrates by
clear and convincing evidence that it would have taken the same
unfavorable personnel action in the absence of the complainant’s
protected behavior or conduct.”* Where the employer does not
make the required showing to rebut the prima facie case, an
investigation is conducted and the Assistant Secretary of Labor
is required to issue written findings, within sixty days of the
filing of the complaint, as to whether or not there is reasonable
cause to believe that the employer has discriminated against
the complainant in violation of the Act.” A reasonable cause
finding will be accompanied by a preliminary order of “make
whole” relief.!® The parties have the right to file objections
within thirty days and to request a hearing before an ALJ."”
The regulations require the AL]J to conduct a de novo hearing,
where the formal rules of evidence will not apply, and to issue
awritten decision containing appropriate findings, conclusions
and an order pertaining to remedies.”® The AL] cannot make
a determination that a violation has occurred unless the
complainant demonstrates that the protected conduct was a
contributing factor in the unfavorable personnel action alleged
in the complaint.”

The ALJ may not order relief where the employer
demonstrates, by clear and convincing evidence, that it would
have taken the same adverse personnel action in the absence
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of any protected behavior.?® A party that wishes to appeal an
AlL]J decision must file a written petition for review with the
Administrative Review Board (“the Board”) within ten business
days of the decision of the ALJ; otherwise, the ALJ’s ruling
becomes the final order of the Secretary.” The ALJ’s order will
also become the final order of the Secretary unless the Board,
within thirty days of the filing of the request for review, issues
an order notifying the parties that the Board has accepted the
case for review.” If the Board accepts the case for review, the
Board reviews the factual determinations of the ALJ under a
“substantial evidence” standard of review.” If it concludes that
aviolation has occurred, the Board will issue an order directing
the employer to make the complainant whole; if it concludes
otherwise, an order will be issued denying the complaint.** A
party adversely affected by an order of the Board may file a
petition for review of the order in the United States Court of
Appeals for the circuit in which the violation allegedly occurred,
or the circuit in which the complainant resided on the date of
the violation.”

CRITICISMS OF SECTION I§514A

While Section 1514A created a new right for corporate
whistleblowers, some commentators have criticized the law
as being inadequate.” It has been suggested that the limited
avenues for making a complaint may deter some employees
from coming forward with complaints.” It has also been argued
that the ninety day deadline for filing a complaint with OSHA
is unreasonable as the time for filing runs from the day that
the violation occurs, as opposed to ninety days from when the
violation is discovered.?® Another criticism of Section 1514A
is that AL]Js and federal district judges are likely to apply
an objection standard, as opposed to the more employee-
favorable subjective standard, in evaluating whether the
complainant reasonably believed that certain conduct violated
federal securities laws, which, according to this argument’s
proponents, will make it harder for complainants to prevail.?’
Other criticisms of the statute and related regulations include
the argument that Congress was not serious about Section
1514A because it gave enforcement responsibility to OSHA
instead of the SEC, which has the “technical expertise to truly
evaluate the complainant and ascertain whether fraud and other
manipulation of stock (and/or the marketplace) has taken place;
[while] OSHA would not.”® One commentator has opined
that the Section 1514A regulations create a “relaxed structure
in which a complaint can be filed, lacking effective means to
discourage frivolous filings” and that the regulations reiterate
“vague definitions of important concepts within the statute.”"
Finally, some may argue that since Section 1514A does not
provide for a right-to-jury trial in cases where jurisdiction
is transferred to federal court, that complainants will be at a
disadvantage.”

OSHA StaTisTIiCS

SOX retaliation complainants began filing complaints
with OSHA in 2002. The number of complaints increased
through Fiscal Year 2005 (“FY”) to a high of 285 complaints
in 2005, before dropping to 223 complaints in FY 2006.%
From the date of enactment through December 10, 2006, a
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total of 881 SOX whistleblower complaints were received by
OSHA; out of 881 complaints, 791 have been concluded,
with 110 withdrawn, 586 dismissed, and 127 found to have
merit (of which 110 have settled).’ Based on the total number
of complaint investigations completed, the reasonable-cause
finding percentage for SOX whistleblower complaints is 16%.>
However, a recent article noted that in cases that are appealed
out of the OSHA investigative stage to ALJs or the Board of
Review “only 5 whistleblowers have won, though that number
dwindled to 4 last summer, when the agency’s administrative
review board overturned a case on appeal... Companies have
appealed 3 of the remaining 4 to the board, whose handful
of judges so far have not decided an appeal in favor of a

whistleblower.>

ILLusTrRATIVE DECISIONS
UNDER SECTION 1514A

In the federal courts, only a few SOX retaliation cases
have been decided on the merits.” Recently, the Second Circuit,
in Alliance Berstein Inv. Research & Mgmt., Inc. v. Schaffran,*®
found that the issue of whether a SOX retaliation claim was
excluded from arbitration as “a claim alleging employment
discrimination” under Rule 10201(b) of the Code of Arbitration
Procedure of the National Association of Securities Dealers
(NASD) was a question for the arbitration panel under the
NASD Code of Arbitration Procedure.”

(1) Evidentiary Framework

The foundational elements for succeeding on a SOX
whistleblower complaint are laid out in Collins v. Beazer Homes,
Inc.®® The complainant must show that: “(1) she engaged in
protected activity; (2) the employer knew of the protected
activity; (3) she suffered an unfavorable personnel action; and
(4) circumstances exist to suggest that the protected activity was
a contributing factor to the unfavorable action.”! The court
stated that “proximity in time is sufficient to raise an inference
of causation.” The court then noted that the defendant “may
avoid liability if it can demonstrate by clear and convincing
evidence that it ‘would have taken the same unfavorable
personnel action in the absence of [protected] behavior.”#

In Collins, soon after the plaintiff, Collins, started
working for the defendant, she began having differences with
her manager, the division president, and the director of sales.*
Collins alleged that these individuals were improperly favoring
a particular advertising agency.” Collins complained to the
vice president of sales and marketing of these problems, along
with other generalized allegations of “improper conduct.”
Collins was later terminated and filed a complaint with OSHA
requesting whistleblower protection under SOX.¥ When
OSHA failed to issue a final administrative decision with 180
days, Collins filed her case in federal court, and after discovery,
the defendant moved for summary judgment.*® Collins alleged
that she was terminated because she reported violations of
the defendant’s internal accounting controls in violation of
securities laws.” In defense, the company argued that Collins’
complaints were not covered by SOX, because she never made
specific allegations of securities or accounting fraud or violations
of any specific SEC rules, but instead made vague or imprecise
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complaints.’® The district court, in denying the defendant’s
motion for summary judgment, found that SOX protects “all
good faith and reasonable reporting of fraud” and that there was
a genuine issue of material fact as to whether the complaints
were protected activity under SOX.>' Even though the district
court found that “the connection of Plaintiff’s complaints to the
substantive law protected by Sarbanes-Oxley is less than direct,”
it allowed the plaintiff's complaint to proceed.”” The district
court also found that summary judgment was inappropriate
because there was a factual dispute over whether the defendant
would have taken the same employment action absent the
protected activity.*?

(2) Protected Activity

In Romaneck v. Deutche Asser Management, plaintiff
Romaneck had been subpoenaed to testify before the SEC.**
He was subsequently fired by the defendant Deutsche Asset
Management and was allegedly informed that his firing was
due to his intent to testify and “spill the beans on everything he
knew” about clients’ prohibited “market timing” transactions,
and, therefore, he was “nota team player.” Romaneck sued for,
among other things, wrongful discharge under Section 1514A
of SOX. The court, in finding that summary judgment for the
defendant was not appropriate on plaintiff's SOX whistleblower
claim, noted that “protected activity” under SOX includes not
only reporting a specific SOX violation, but also activities such
as filing, testifying or otherwise participating in a proceeding
if it relates to an alleged securities law violation.® Here, the
district court found that the plaintiff’s anticipated testimony
before the SEC was sufficient to constitute protected activity
under Section 1514A.%

(3) Employer Knowledge of Protected Activity

Courts have engaged in a fact-sensitive inquiry when
determining whether an employer was put on notice as to
alleged protected activity. Recently in Fraser v. Fiduciary Trust
Company International,”® the district court evaluated what
constitutes notice to the defendant.

From 2000 to 2003, the plaintiff Fraser was a Vice
President at Fiduciary Trust Company International, an
investment management company.” Fiduciary was acquired
by Franklin Resources Inc. in 2001, and Fraser claimed
illegal conduct related to Franklin’s acquisition of Fiduciary.
Specifically, Fraser alleged that filings in connection with the
acquisition contained “insufficient, not meaningful, materially
false and misleading” statements.” Fraser was terminated and
brought a SOX whistleblower claim, as well as, several other
federal and state statutory claims and a common law claim for
breach of contract.

The court addressed several issues in determining if
Fraser’s SOX claim could proceed to trial. First, Fraser related
that he had sent E-mails to Fiduciary’s Chief Investment Officer
which claimed that the investment performance had suffered
because they had failed to implement his recommendations
for investing. The court dismissed this allegation, stating that
the e-mail was more in the form of a complaint that his advice
was not being followed and did not indicate anything to put
Fiduciary on notice related to the fraud of the shareholders.*!
Additionally, Fraser’s allegation in which he asserted that
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Fiduciary had discharged him after he had prepared a
confidential letter alleging that a portfolio manager had not
listened to investment strategy advice, was also dismissed.
Here, the court concluded that the documents were “barren
of any allegation of conduct that would alert Defendants that
Fraser believed the company was violating any federal rule or
law related to fraud on shareholders.®

Fraser also alleged, that he had prepared an email to
distribute firmwide stating that the “company’s Fixed Income
Group was ‘recommending a SELL on WorldCom bonds
due to deteriorating industry conditions, continued pricing
pressures and heightened competition,” but was told not to
send it out and that he made the Company’s President aware
of this incident.®” In addition, Fraser alleged that one to two
weeks prior to his termination, he confronted the Head of
the Company’s Fixed Income Group concerning a scheme to
manipulate and falsify managed assets. Fraser alleged that this
scheme resulted in Fiduciary receiving a nominal consulting fee,
but that his report was “brushed off” by management. * The
court ultimately determined that Fraser satisfied the elements
for a SOX whistleblower claim on his allegations related to the
WorldCom bond incident and the alleged scheme.® In another
case, Richards v. Lexmark International, Inc., the plaintiff had
been employed by the defendant for just over two years, when, in
late 2002, the employer began to discuss firing him.* Lexmark
had a well-documented history of performance problems with
Richards and his difficulties getting along with coworkers. The
company also had well-established documentation of its likely
intention to fire Richards in January 2003.

In December 2002, Richards was assigned to assess the
company’s inflated levels of inventory displayed through record
keeping over the previous two years.”” He provided a preliminary
analysis on January 3, 2003, asserting that the company’s
accounting and bookkeeping methods would potentially lead
to erroneous inventory-management reporting. Richards was
terminated the next day, at which time he filed a complaint with
OSHA alleging that he was fired over the concerns he raised
regarding Lexmark’s accounting practices.®®

Lexmark argued that ample documentation proved
that it would have fired Richards despite the report he filed.
However, construing the evidence in Richard’s favor, the AL]J
held that the proximity in time between his protected activity
and his discharge was more than sufficient to raise an inference
of causation, and that Lexmark failed to show by clear and
convincing evidence that it would have fired him even in the
absence of this conduct.

In June 2006, the case was again reviewed by the AL]. The
main issue addressed was whether Richards reasonably believed
that what he was reporting was a violation, such as providing
false information to investors which they may rely upon. The
ALJ noted that the burden lay with Richards to establish both
a subjective and objective element, that he must have actually
believed there was a violation, and that that belief must have
been reasonable, taking into consideration his training and
experience.”’

Richards’ main concern was that upper management
was receiving data that was misleading, and that management
decisions based upon that information could mislead the
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public.”” The AL] concluded, however, that Richards did
not go so far as to say that the data included intentional
misrepresentations or fraud or that that information was
disseminated to investors and shareholders.”" In determining
that Richards failed to establish reasonable belief that actual
violations and intentional misrepresentations had occurred,
the ALJ further noted that Richards did not mention any SEC
rules or regulations, or fraudulent activity relating to criminal
or civil statutes that were violated.”

The AL] went on to state that no facts were demonstrated
that would allow a reasonable person with Richard’s training and
experience to determine that there was a potential violation of
SEC rules or securities fraud.”® Therefore, Richards could not
have reasonably believed that there was a violation, nor did he
successfully communicate concerns about a violation.”

(4) Unfavorable Personnel Action

When making a determination whether an employment
action is adverse for purposes of SOX, courts and ALJs
sometimes look to cases decided under Title VII of the Civil
Rights Act of 1964 (“Title VII”) for guidance.” For example, in
Halloum v. Intel Corporation, the AL] concluded that a modified,
personal corrective action plan which the company forced on
the employee was indeed an adverse employment action.”® The
reasoning was that, while the original plan was acceptable, the
modified plan included unattainable tasks and set him up for
failure, thereby unfavorably affecting his employment.”” In
another case, Bozeman v. Per-Se Technologies, Inc., Bozeman
claimed that Per-Se Technologies retaliated against him for
complaining to the SEC about “financial irregularities within
the company.””® Per-Se did not dispute that this conduct was a
protected activity for purposes of Section 1514A.

Upon filing a claim with the SEC, Bozeman took a
medical leave of absence under the Family Medical Leave Act
(“FMLA”) from March 2003 until his resignation in July 2003.7
The cause of his leave was stated as severe hypertension, anxiety,
and depression, which he attributed to his work environment
and remained on physician recommended leave. Throughout
the duration of his leave, Bozeman remained in contact with
his employer and expressed his desire and intention to return
to work.® On the day he was scheduled to return, Bozeman
notified Per-Se of his resignation.

Bozeman subsequently filed an action against Per-Se
and former supervisors alleging violations of Title VII, Section
1514A and as well as several common law claims. Bozeman’s
complaint alleged that defendants, including individual
managers, violated his civil rights by retaliating against
him because of his participation in investigations of alleged
discrimination committed by defendants, the intentional
infliction of emotional distress upon him and by negligently
supervising, retaining, and hiring employees.

The court first ruled that Bozeman could not maintain
a SOX claim in court against individual managers because he
did not name them as respondents when he filed his initial
SOX complaint with the DOL.*" Next, the court rejected
Bozeman’s alleged “constructive discharge” based on Bozeman’s
resignation.®? Here, Bozeman failed to establish the requisite
hostility directed at him to support a constructive discharge
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and was unable to establish an adverse employment action.
Bozeman’s resignation did not qualify as an adverse action under
SOX because his working conditions were not so intolerable
that a reasonable person would conclude that he had no other
option than to quit. Bozeman contended that he felt he had
been “met with hostility” at a meeting in which his managers
discussed his returning to work.** The court stated, Plaintiff’s
subjective feeling of hostility . . . is not an adverse employment
action.”%*

(5) Causal Connection between Protected Activity
and Adverse Action

One of the most difficult elements of proof for plaintiffs
in Section 1514A cases is connecting the alleged protected
activity to the unfavorable job action. In Sussberg v. K-Mart
Holding Corporation, the plaindiff, a buyer for K-Mart retail
stotes, claimed his employment was terminated by K-Mart in
violation of Section 1514A.% Sussberg claimed retaliation for
informing his superiors that his direct supervisor may have been
accepting bribes and kickbacks from clothing vendors.

The district court granted K-mart’s motion for summary
judgment, concluding that Sussberg failed to establish a causal
connection between any protected activity and his termination.
K-Mart argued that the time lapse between Sussberg’s alleged
protected activities and his termination was more than five
months and that his original allegations went back twenty
months prior to his termination. The district court agreed with
K-Mart’s argument, noting that “while the passage of time is not
a conclusive factor, at some point Sussberg’s involvement.. .can
no longer shield him from being discharged, particularly where

there are intervening events.”*

(6) Exhaustion of Administrative Remedies

In addition to meeting the requisite standard for a prima
facie case, established in Collins, complainants are required to
first exhaust all administrative remedies. For example in Willis
v. Vie Financial Group, Inc., an employee filed an administrative
complaint with OSHA over his employer’s threats to terminate
him and strip him of his job responsibilities.”” However, he
did not include the allegation that he was terminated from his
position in retaliation after he advised his employer that it had
failed to comply with NASD requirements. The district court
held that it could not consider a retaliatory discharge claim
because it was not raised in the administrative complaint.
Therefore, since the plaintiff failed to exhaust all administrative
remedies, the court dismissed his retaliatory discharge claim.
Nonetheless, the plaintiff was permitted to proceed on his
retaliation claim over diminished responsibilities, since it
amounted to an adverse change in working conditions.

(7) Preliminary Orders of Reinstatement

In Bechtel v. Competitive Technologies, Inc., the Second
Circuit reversed the district court’s injunction order enforcing
the preliminary order of reinstatement issued by OSHA.* The
court of appeals held that the district court lacked the power to
enforce OSHA's preliminary order under the plan language of
Section 1514A. The court of appeals added that the language
of the SOX whistleblower provision only provides federal
jurisdiction to actions brought by the DOL and private parties
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when a final order has been issued or when no final order is
issued within 180 days after the filing of the complaint. The
court found the statutory grant of federal jurisdiction did not
extend to preliminary orders and concluded that the district
court lacked jurisdiction to issue an injunction enforcing
OSHA’s preliminary order of reinstatement.

(8) Extraterritorial Application of Section 15144

In Carnero v. Boston Scientific Corp., the First Circuit
held that the whistleblower protections of Sarbanes-Oxley
do not extend to foreign citizens working outside the United
States for foreign subsidiaries of companies covered by SOX,
since there is a general presumption against applying statutes
extraterritorially, and since Congress did not indicate that it
intended Section 1514A to be applied extraterritorially.*

(9) Definition of Employer

In Brady v. Calyon Securities (USA), the district court
dismissed the SOX whistleblower claim of the plaintiff on the
grounds that he was an employee of a non-publicly traded
company.” The court rejected the plaintiffs argument that
because his employer acted as an agent for certain publicly-
traded companies related to investment banking activities, that
he was protected by Section 1514A.!

(10) Preemption
A district court recently rejected a defendant’s argument
that a retaliation claim brought under the laws of Puerto Rico
was preempted by Section 1514A of SOX. In Melendez v. Kmart
Corporation,’* the court, in reviewing the statutory language
under Section 1514A(d), found no congressional intent to
preempt other federal or state laws.”

CONCLUSION

Section 1514A has provided corporate whistleblowers
with important new protections. The evidence to date shows
that complaints filed with OSHA have increased in the four
and one-half years since enactment and that merit-finding rates
are relatively high. However, plaintiffs whose complaints are
appealed out of the OSHA investigative process have not fared
as well before ALJs and the federal district courts. Plaintiffs
appear to have the most difficulty proving protected activity
and a nexus between the protected activity and the adverse
employment action. The recent cases demonstrate that courts
are reluctant to stray from the specific statutory language set
out in Section 1514A and appear to be relying on case law from
other DOL-enforced whistleblower statutes to interpret Section
1514A. While reasonable minds may differ on the question of
whether Section 1514A needs to be re-examined, it will remain
one of the many potential tools for plaintiffs in employment
cases challenging a termination or other adverse job action.
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CoRPORATE GOVERNANCE REFORM & DIRECTOR ELECTIONS

By Daniel I. Fisher*

he beginning of this decade featured a number of

high-profile corporate scandals which have led to a

sea change in the way public companies operate—Dbest
exemplified by the disclosure and controls requirements of the
Sarbanes-Oxley Act of 2002. However, those scandals have
also led to a greater focus on the roles and responsibilities of
Boards of Directors, and to a search by stockholder activists
for reforms that would increase what they describe as “director
accountability.” While no single reform has had a significant
impact to date, a number of changes that are currently in
various stages of implementation could significantly alter the
way directors are elected at public companies, and thus the
way such companies operate. These changes could both make
it more difficult for incumbent directors to win re-election,
and encourage, simplify and lower the cost of proxy contests
by stockholder activists.

Tue TrReND TowarDS MAjoriTY VOTING

Perhaps the most significant potential change is the
sweeping reform movement to change the voting standard
directors must meet to be elected. Traditionally, directors of
most U.S. public companies have been elected by plurality
voting. Under plurality voting, assuming that a quorum is
present at the stockholders’ meeting, nominees with the greatest
number of votes are elected as directors, up to the total number
of directorships up for election. As a result, unless dissident
stockholders run a competing “slate” of nominees (a difficult
and expensive process), under plurality voting the Board’s own
nominees are essentially guaranteed a successful election. While
stockholders have the option to “withhold” votes from some
or all of the board’s nominees, absent competing candidates
such “withhold” votes are merely symbolic and do notaffect the
actual election of directors; as a result, the only alternative for
stockholders seeking to change the composition of the board
is to run an expensive proxy contest.

The majority-voting movement, which has been
led by certain activist stockholders (primarily the United
Brotherhood of Carpenters and Joiners and other labor
unions), seeks to change the legal standard for director
elections from a plurality—which provides only a symbolic
opportunity to oppose a board’s nominees—to a majority.
To implement a majority-voting standard, companies must
amend their constituent documents (generally in the form
of bylaw amendments for Delaware corporations and charter
amendments in the case of corporations organized under other
jurisdictions) to provide that director nominees must receive
a majority of the votes cast to be elected to the board.! As a
result, a campaign by stockholders against a director's election
held under the majority-voting standard can have the very real
result of denying the director's election. However, in situations
where the unsuccessful director is an incumbent director, under
the corporate laws of nearly all states, that incumbent continues

*Daniel I. Fisher is a corporate attorney in Washington, D.C.

Engage Volume8, Issue |

to serve on the board as a director until resignation, removal or
the election of a successor at the next stockholders meeting. This
is referred to as the "holdover" problem, since an unsuccessful
director is "held over" and remains on the board despite the
apparent expressed wishes of the voting stockholders. As a result
of the holdover problem, companies adopting majority voting
generally couple these provisions with resignation mechanisms
similar to those described in the next paragraph.

The initial response of much of corporate America to
the rise of majority voting was not to change the legal standard
for director election to a majority. Instead, many corporations
adopted stand-alone "director-resignation policies" as part of
their corporate governance guidelines, which attempted to
address the underlying theme—that stockholders' opposition
to director candidates in uncontested elections should be given
weight. Under these policies, the first prominent example of
which was adopted by Pfizer in June 2005, director nominees
for whom more votes are withheld than cast are legally elected
(since the underlying election standard is not changed), but are
required to submit their resignation to the Board, which in turn
must consider and act upon the recommendation. Proponents
of these policies argue that they give clear effect to the expressed
will of stockholders (by requiring a resignation if a nominee does
not receive a majority vote), while at the same time providing for
corporate continuity and flexibility in the Board's actions (since
the Board's nominees will be elected absent a competing slate,
and the Board is allowed procedural and substantive flexibility in
its decision-making). Generally, director-resignation policies set
forth guidelines for consideration of such resignations, including
the standards the board (or designated committee) will apply,
requirements for disclosure and provisions that the director or
directors whose resignations are being considered are not to
participate in the deliberations.?

Although many public companies followed Pfizer’s lead
and adopted director-resignation policies, activist stockholders
were not satisfied with this approach and continued to pressure
companies to adopt the majority-voting standard throughout
the 2006 proxy season, principally by means of stockholder
proposals to adopt majority voting. Many companies opposed
these efforts, on the grounds that the stockholders’ goals were
essentially achieved by the adoption of stand-alone director-
resignation policies. To be sure, the only technical difference
in application between majority voting and a stand-alone
director-resignation policy is that new director nominees (not
incumbents) in companies adopting the former reform are not
elected (creating a vacancy to be filled by the Board), while
such nominees are elected in companies adopting the latter
reform (though required to submit a resignation). However,
the unspoken feeling among stockholder activists who have
campaigned for majority voting even in companies which have
adopted director-resignation policies is that the change in legal
standard for election makes clear the seriousness of stockholder
opposition and reduces the chance that a resignation submitted
by a director will be rejected.’
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'The 2006 proxy season featured hundreds of stockholder
proposals to implement majority voting: a general trend
emerged. These proposals received approximately 41% of
the vote at companies with pre-existing stand-alone director-
resignation policies and approximately 57% of the vote at
companies without policies, clearly showing that not all
stockholders agreed that a stand-alone policy needed to be
replaced. However, even companies that successfully resisted
shareholder proposals to implement majority voting did so
in the midst of a shift by a number of large public companies
towards the voluntary adoption of majority voting. Beginning
with Intel's adoption of a majority-voting bylaw in January
2006, there has been significant increase in the number of
companies (including some of America's best known corporate
giants) that have adopted majority voting bylaws, including
some that had previously adopted stand-alone policies.

Many companies that have accepted the seeming
inevitability of majority voting are still trying to determine the
most advisable method of implementation—in particular, the
manner in which majority-voting bylaw amendments may be
amended in the future, especially in light of recent amendments
to the Delaware General Corporation Law (DGCL). In
response to the majority-voting movement, the DGCL
was recently amended to provide that, where stockholders
adopt bylaw amendments specifying the vote for election of
directors (i.e., adopting majority voting), these amendments
may not be subsequently modified or deleted by the Board
of Directors, as would otherwise be the case with a Delaware
corporation's bylaws (§216 of the DGCL).* Unsurprisingly,
activist stockholders have argued that it is crucial that Boards
not have the power to amend or delete majority-voting bylaw
amendments, while companies have argued that Boards need
to retain the flexibility to alter the voting standard in the
face of possible unforeseen circumstances. As a result, future
stockholder proposals may be submitted even when companies
have adopted majority-voting bylaws that could be amended by
the board, and the issue of boards' power to amend a majority-
voting bylaw has developed into a key point of negotiation
between stockholders considering submitting proposals and
companies seeking a negotiated solution (typically involving
companies adopting some form of majority voting) to avoid
such proposals. Regardless of the form or individual features,
and despite the debate over their appropriateness, the concept
of majority voting has gained a strong and increasing level of
support. According to one recent study, as of October 2006,
approximately 36% of the companies in the S&P 500, and 31%
of the Fortune 500, have adopted some form of the majority-
voting principle.

Tue ELiMINATION OF BROKER DISCRETIONARY VOTING FOR
THE ELECTION OF DIRECTORS

An additional development that affects director election
contests is the elimination of broker discretionary voting.
Shares of public companies beneficially owned by individuals
are often legally held in the name of a bank, broker or similar
intermediary. As a result, when a stockholders’ meeting is called,
brokers will request instructions as to how the beneficial owners
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would like their shares to be voted. If the individuals have not
responded within ten days of the stockholders’ meeting, NYSE
rules permit brokers to cast the votes at the broker’s discretion
on matters deemed “routine.” Traditionally, the election of
directors in uncontested elections has been deemed routine, and
brokers have generally tended to vote for the Board’s candidates,
and thus companies could count on a significant reservoir of
votes in an uncontested election.®

However, in light of developments in director elections
and corporate governance activism—including majority
voting and the rise of organized "withhold" and "just vote
no" campaigns—the NYSE formed a proxy working group
in April 2005 to consider and recommend possible reforms to
proxy voting. In June 2006, the proxy working group issued
a recommendation that the uncontested election of directors
be classified as "non-routine” and thus not eligible to be voted
on at the discretion of brokers when those brokers' clients, the
individual beneficial owners, do not give the brokers voting
instructions. Though this change will not be implemented
until the 2008 proxy season, there have already been signs of
significant consternation among public companies—especially
those governed by a majority-voting standard or that are the
target of a concentrated withhold or other similar campaign.”

Tue UNCERTAINTY SURROUNDING PROXY ACCESS

In 2003, the Securities & Exchange Commission (SEC)
proposed rules that would have established what came to be
referred to as “proxy access;” providing that, in certain situations,
long-term stockholders of public companies would be able to
nominate director candidates to be included on the company’s
proxy card and other proxy materials. This reform would likely
have greatly reduced the logistical and financial burdens on
stockholder activists seeking to nominate director candidates,
and seemed likely to increase the number of contested director
elections and the possibility that the nominees of stockholder
activists could be elected to boards with increased frequency.
The proposal was met with significant debate in the corporate
community and, for a variety of reasons, in 2004, the SEC
declined to adopt final rules implementing proxy access, making
it essentially a dormant issue.

That year, however, the American Federation of State,
County and Municipal Employees (AFSCME) submitted
a stockholder proposal for inclusion in the proxy materials
for the American International Group (AIG) at their 2005
annual meeting which would have amended AIG’s bylaws to
include proxy-access provisions generally similar to those that
had been proposed by the SEC. SEC rules allow the exclusion
of stockholder proposals from a company’s proxy materials
when the proposals relate to “an election” of directors, and
traditionally the SEC has permitted companies to exclude
stockholder proposals implementing proxy access on these
grounds.® However, when AIG excluded the AFSCME's
proposal, the labor union sued, and the U.S. Court of
Appeals for the Second Circuit ruled that the SEC had not
properly determined that stockholder proposals on proxy
access were excludable. The Second Circuit ruling—which
can be interpreted as requiring companies under the Second
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Circuit’s jurisdiction to include proxy access proposals similar
to AFSCME's in their proxy materials—was met with dismay
by many corporate commentators as well as by the SEC. The
Commission immediately indicated that it was prepared to
amend the proxy rules, in response to the court's ruling, in a
manner that would presumably allow companies to exclude
proxy-access proposals. However, while the SEC was expected
to address the issue at its December meeting, it did not do so,
and gave no public explanation as to why it was silent, or when
new rules might be forthcoming.” Moreover, in January the
SEC declined to either agree or disagree with the request for
no-action relief sought by Hewlett-Packard to exclude a proxy
access proposal from its proxy materials, adding to the lack of
clarity on the issue.

INTERNET DELIVERY OF PROXY MATERIALS

The SEC has recently adopted final rules that take
significant steps toward allowing anyone soliciting proxies for a
public company stockholders” meeting (i.e., both the company
and stockholders soliciting in opposition) to satisfy the proxy
requirements by delivering solicitation materials electronically.
The new rules require parties soliciting proxies to notify
stockholders of the internet availability of proxy materials, but
not (as previously had been the case) physically to print and mail
the proxy materials to stockholders. This process could yield
cost savings for public companies. However, this benefit may
well be offset by the advantage it gives to stockholder activists
seeking to contest company solicitations, for whom the cost
reduction will be far more significant. At a minimum, the “e-
proxy” rules should lead to an increase (possibly a large one) in
the number of proxy contests for the election of directors and
in other situations, such as the approval of significant business
transactions, where a stockholder vote is required.

The final impact of the rise of majority voting and the
elimination of broker-discretionary voting in director elections
may take a number of proxy seasons to be fully appreciated.
However, public company directors and their advisors will
surely need to be mindful of these reforms in approaching
stockholder relations and future director elections, and should
have well-considered plans in place for dealing with the subject.
The possibility that proxy-access proposals will be allowed (or
even that the proxy-access rules themselves will be revived),
coupled with the possible advent of proxy material e-delivery,
could foretell an increased level of proxy contests and dissident
stockholder activism, as well as the next wave of reform.

Endnotes

1 Generally, majority-voting only applies to uncontested elections, on the
theory that, where there is a competing slate of nominees, stockholders’
votes have an actual impact, as stockholders are presented with a choice. In
elections held under the majority voting standard, stockholders are able to
vote “for” or “against” a candidate; and only candidates with more for than
against votes are elected.

It is also unclear how a contested election under a majority voting
standard would work in practice; confusing disclosure, improper votes and
the election of no directors could result. In recognition of this, Institutional
Stockholder Services (“ISS”), a leading proxy advisory firm, has stated that,
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while in general strongly supporting majority voting, it opposes majority voting
that does not include an exclusion for contested elections. ISS will generally
recommend against voting to elect directors who approve implementation of
majority voting without a provision that contested elections be held under

the plurality standard.

2 As described above, companies which adopt majority-voting bylaw or
charter amendments (changing the legal standard for election) generally also
adopt some form of a director resignation policy, either within the bylaw or
charter amendment or separately, to address the issue of holdover directors.

3 For the 2006 proxy season, ISS’ policy was to recommend that its clients
vote for stockholder proposals on the adoption of majority voting, even when
the company in question had adopted a stand-alone director-resignation
policy, unless the stand-alone policy was sufficiently strong, the company made
valid arguments against adoption of majority voting and the company had a
history of strong governance features and corporate accountability. ISS only
recommended against one majority-voting proposal under this framework, in
the case of General Electric (which recently announced that it would proceed
to adopt a charter amendment implementing a majority-voting standard in
2007). For the 2007 proxy season, ISS has announced it will recommend
“for” standard majority-voting proposals without the previous exception.

4 The DGCL was also amended to permit directors to submit irrevocable
resignations contingent on the occurrence of future events (§141(b) of the
DGCL)—in other words, resignations that spring into effect if the director
fails to receive the required vote under a majority-voting bylaw or director-
resignation policy. This avoids the potentially problematic issue of directors
refusing to submit resignations, and has enabled companies to make director
nominations contingent on the submission of such resignations.

5 For technical reasons relating to the structure of broker-dealer regulation,
the NYSE rules apply to elections at public companies listed on both the
NYSE and NASDAQ.

6 For example, the well-known “withhold” campaign run against Michael
Eisner at the Walt Disney Company’s 2004 annual meeting resulted in
M. Eisner receiving 55% of the votes, with 44% withheld. If the election
of directors had not been deemed a routine matter, Mr. Eisner would have

received 45% of the votes, with 54% withheld.

7 Broker discretionary voting for the election of directors often helps achieve
a quorum; the elimination of such voting increases the chance that companies
will lack a quorum at stockholders’ meetings—and thus will be unable to
conduct any business at all. Automatic Data Processing has estimated that if
broker discretionary voting had been eliminated for the 2004 proxy season,
as many as 20% of companies would have failed to achieve a quorum. Since,
in general, if a quorum is achieved for one proposal that quorum carries over
to other proposals to be voted on at the same meeting (even if some shares are
not voted on the other proposals), it seems likely that there will be an increase
in the number of “routine” proposals (principally, ratification of auditor
selection) voted on at stockholders meetings, as companies seek to ensure
broker discretionary votes are present for quorum purposes.

8 The reason stockholder proposals on majority voting have generally been
allowed while stockholder proposals to implement proxy access have not been
permitted is the SEC’s policy position that the stockholder proposal process
should not be used to promote proxy contests for the election of directors.

9 At least one of the Democratic appointees to the SEC has indicated general
support for the proxy-access concept and it is possible that SEC Chairman
Christopher Cox was unable to achieve a political consensus to address the
issue.
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BusiNEss JuDGMENT RULE ON THE LINE: Tower Air, IT Group AND

Nortice PLEADING IN FEDERAL COURT
By Randall W, Bodner & Peter L. Welsh*

r I Yhe business judgment rule has long been a cornerstone

of corporate law and business practice in America.

Under the law of corporations of most states, the
business judgment rule provides a presumption that the
directors of a corporation have acted on an informed basis and
in the best interest of the corporation.! In order to bring an
action against corporate directors and officers, plaintiffs have
long been required both to plead and to prove facts sufficient
to overcome the protections of the business judgment rule.” As
applied for decades by Delaware courts, plaintiffs have long been
required to advance more than merely conclusory allegations
that corporate fiduciaries have breached their fiduciary duties
or mismanaged the affairs of the corporation. Rather, plaintiffs
must allege specific facts sufficient to rebut the business
judgment rule’s presumptions.’

The requirement that plaintiffs allege, with specificity,
facts sufficient to overcome the business judgment rule’s
presumption of diligence, good faith and independence by
corporate directors and officers is fundamental to the law
of corporations.” Indeed, in order to serve its purpose, the
business judgment rule must be effective at the pleading stage of
litigation. If a director or officer could be subjected to expensive
and time-consuming discovery based on bare allegations of
mismanagement or conclusory allegations of a fiduciary duty
breach, a principal purpose of the business judgment rule
would be undermined. Complaints advancing nothing more
than conclusory allegations of fiduciary duty breaches have
therefore typically been dismissed by courts in Delaware and
in other jurisdictions.’

In a recent decision in the Tower Air bankruptcy case,
however, the United States Court of Appeals for the Third
Circuit held that the liberal notice pleading standard of Rule
8 of the Federal Rules of Civil Procedure trumps the more
stringent pleading requirements imposed by the business
judgment rule. In Stanziole v. Nachtomi (In re Tower Air),
a panel of the Third Circuit Court of Appeals reversed the
dismissal of a complaint under the business judgment rule by
the United States District Court for the District of Delaware on
the grounds that Delaware’s requirement that a plaindff allege
with specificity facts sufficient to rebut the business judgment
rule’s presumption does not apply in federal courts. The court
held that, in federal court, Rule 8 of the Federal Rules, and
its de minimus notice pleading requirements,® trumps the
more exacting pleading requirements under Delaware law.”
In particular, the Third Circuit held that, unlike Rule 8 of the
Delaware Chancery Court, Rule 8 of the Federal Rules of Civil
Procedure does not “require a claimant to set out in detail the
* Randall W Bodner is a Partner and Peter L. Welsh is an Associate
in the Boston office of Ropes & Gray LLP They practice in the areas of
securities litigation, director and officer litigation and representation,

and corporate governance. This article first appeared in 20 INSIGHTS 3,
25-30 (March 2006).
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facts upon which he bases his claim.”® Accordingly, a complaint
that would not survive a Rule 12(b)(6) motion to dismiss in
the Delaware Chancery Court could well survive a motion to
dismiss in federal court, the Third Circuit panel noted.

Taken at face value, the Third Circuit’s decision in
Tower Air largely eliminates, in federal court, the protections
traditionally afforded by the business judgment rule at the
pleading stages of litigation. Following Zower Air, in order to
survive a motion to dismiss and proceed to discovery in a district
court in the Third Circuit, a plaintiff need only advance a short,
plain statement that the directors and/or officers have breached
their fiduciary duties or committed mismanagement.” And if
the decision in Tower Air is more widely adopted, directors
and officers of many an American corporation can expect
to be subject to more costly and time consuming litigation
challenging ordinary course business decisions.

Tower Air was a Delaware corporation founded in 1982. The
company existed primarily as a charter airline operating
flights from the United States to overseas destinations. By
1999, Tower Air operated fourteen Boeing 747’s and employed
more than 1,400 people worldwide.'® By the mid-1990s, the
Company was operating at a loss and experiencing financial
difficulties. In 2000, Tower Air was forced to file for protection
under Chapter 11 of the Bankruptcy Code. In 2001, the
Tower Air bankruptcy case was converted from a Chapeer 11
proceeding to a Chapter 7 proceeding. Thereafter, the Chapter
7 Trustee sued the Tower Air directors and officers for breach
of fiduciary duty."

The adversary complaint filed against the Tower Air
directors alleged various acts of mismanagement but did not
allege any self-dealing or conflicts of interest on the part of the
Company’s directors or officers. Count One of the complaint
alleged that “Tower Air’s directors breached their fiduciary duty
to act in good faith by consistently declining to repair Tower
Air’s older engines in lieu of leasing or buying new engines.”
Count Two of the adversary complaint alleged that “Tower
Air’s officers also breached their fiduciary duty to act in good
faith by leasing or buying new jet engines, by failing to tell
the directors about maintenance problems, and by failing to
address the maintenance problems.” Count Three alleged that
“Tower Air’s directors breached their fiduciary duty to make
decisions in good faith when they approved multi-million
dollar leases and purchases without consideration.” Count
Three also alleged that “the directors failed to keep themselves
adequately informed regarding the daily management of Tower
Air by ignoring Tower Air’s maintenance problems, letting [the
CEQ] run the Tel Aviv office independently, not reviewing [the
CEQ’s] decision to fly the Santo Domingo route, and failing
to establish management controls to ensure that used tickets
were processed.” Count Four alleged that the Tower Air officers
breached their fiduciary duty as a result of the same conduct
alleged in Count Three against the directors. Count Five of the
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complaint challenged the same conduct alleged in counts one
through four and labels the conduct “gross negligence.” Count
Six challenged the same conduct and alleged that the conduct
constitutes “corporate waste” by the Tower Air directors. Count
Seven of the complaint alleged that the Tower Air officers were
also liable for “corporate waste.”*

The United States District Court for the District of
Delaware dismissed the adversary complaint under the business
judgment rule. The district court held, in particular, that the
adversary complaint failed to allege facts sufficient to overcome
the business judgment rule’s presumption that directors
“making a business decision, not involving self-interest, act
on an informed basis, in good faith and in the honest belief
that their actions are in the corporation’s best interest.””"* Judge
Kent A. Jordon dismissed the complaint in its entirety on this
basis.'* The Third Circuit reversed the district court’s decision
in significant part."” The court of appeals based its decision on
the perceived difference between notice pleading under the
Federal Rules of Civil Procedure, on the one hand, and notice
pleading under the Delaware Chancery Rules on the other
hand. The court held, in particular, that, notwithstanding
the fact that the text of the relevant parts of Federal Rule 8
and Chancery Rule 8 are identical, the heightened pleading
standard required to overcome the business judgment rule in
fiduciary duty cases brought in the Delaware Chancery Court
is a function of Delaware Chancery Rule 8.'° The court held
further that Rule 8 of the Federal Rules of Civil Procedure
does not impose a similar heightened pleading requirement
on plaintiffs seeking to bring fiduciary duty claims in federal
court: “By requiring Stanziale to allege specific facts, the District
Court erroneously preempted discovery on certain claims by
imposing a heightened pleading standard not required by
Federal Rule of Civil Procedure 8.”"7 The court concluded that
the supposed conflict between Chancery Rule 8 and Rule 8 of
the Federal Rules of Civil Procedure must be resolved in favor
of the Federal Rules and its liberal notice pleading requirements.
As a consequence, to state a claim in federal court in the Third
Circuit, a plaintiff seeking to bring a fiduciary duty claim need
only plead a “simple brief statement of claims of irrationality
or inattention [that] gives the directors and officers fair notice
of the grounds of those claims.”*®

Although the court let stand the district court’s dismissal
of certain claims in the adversary complaint, it reversed the
district court’s dismissal of other claims that clearly fall within
the protections traditionally afforded by the business judgment
rule. For example, the Third Circuit reversed the district court’s
dismissal of a claim for breach of fiduciary duty based on the
Tower Air directors’ alleged approval of multimillion dollar
jet engine leases. Not only did the court overturn the district
court’s dismissal of this claim under the business judgment rule,
the court of appeals concluded that the question of whether
the plaintiff had stated a claim for breach of fiduciary duty
on this basis was not even a “close question.”"” The court of
appeals, moreover, went one step further. The court held that
these allegations, not only clearly stated a claim for breach of
fiduciary duty, but these same allegations also stated a claim for
bad faith* Though not discussed in any detail in the decision,
the practical effect of this holding was to deny the Tower
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Air directors, at least at the pleading stage, the protections
traditionally afforded under Delaware’s exculpation statute,
Delaware General Corporation Laws § 102(b)(7). The fact that
the Third Circuit evidently allowed the plaintiff to plead around
both the business judgment rule and Delaware’s exculpation
statute with such apparent ease is particularly noteworthy.”!

hortly after the Third Circuit’s reversal of his decision in

Tower Air, Judge Jordan had another opportunity to weigh
in on the business judgment rule in the case of IT Litigation
Trust v. D'Aniello (In re IT Group, Inc.).”* The Creditors
Committee in the IT Group, Inc. bankruptcy case filed suit
against the directors and officers of IT Group, Inc. as well as the
Carlyle Group, a private equity firm that had made a convertible
preferred investment in I'T Group and had appointed five of ten
of the I'T Group’s Board of Directors.”? Following the filing of
an amended complaint in the action, the defendants moved to
dismiss the complaint in its entirety. While partially dismissing
certain of the counts in the complaint, the court left in tact
many of the counts. In declining to dismiss entirely several
fiduciary duty claims against both the IT Group directors
and the Carlyle Group, Judge Jordan explicitly acceded to the
binding effect of Tower Air.** At the same time, Judge Jordan
took the opportunity, in an extraordinary three page footnote,
to criticize the Third Circuits holding in Tower Air.” Judge
Jordan’s analysis points out several shortcomings in the Third
Circuits Tower Air decision and his thoughtful analysis deserves
close attention by any court adjudicating such issues in the
future.

The IT Group was a Delaware Corporation that
provided consulting, engineering, construction, environmental
remediation, and facilities and waste management services. The
Catlyle Group invested $45 million in the IT Group in 1996.
In return, Carlyle received convertible preferred stock and the
right to elect a majority of the I'T Group’s directors.” Beginning
in 1998, the company embarked on a “roll-up” strategy which
involved acquiring several firms in the same industry as IT
Group. Between 1998 and 2000, the company acquired some
eleven firms and grew IT Group’s revenues from $360 million
to $1.4 billion. IT Group’s debt, however, increased from
approximately $172 million to $1 billion in 2000. By January,
2002, IT Group filed for bankruptcy. Thereafter, the company
was liquidated.”

The Creditors Committee in the I'T Group bankruptcy
proceeding filed suit against the directors and officers of the
company and against the Carlyle Group, advancing claims
for breach of fiduciary duty, corporate waste and deepening
insolvency. The Creditors Committee also challenged some
$8.9 million in dividends as well as $850,000 in consulting fees
paid to Catlyle, alleging that such payments were preferential
payments and fraudulent conveyances under Section 547 of the
Bankruptcy Code and Section 548 of the Bankruptcy Code,
respectively.?®

In reaching its decision to deny the defendants’ motion
to dismiss the complaint, Judge Jordan noted that the core
fiduciary duty allegations in the amended complaint were
deficient in several respects. Judge Jordan observed that the
core allegations in the complaint—namely, that the dividend
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and consulting payments made to Carlyle, and the I'T Group
directors’ approval of those payments, amounted to violations
of the directors’ fiduciary duties as well as unlawful dividends—
state a claim under Delaware law only if the directors approving
those payments lacked independence from Carlyle.” Yet, with
respect to the directors’ independence, the complaint merely
alleged that Carlyle “took control” of IT Group and “possessed
and exercised control over the I'T Group.” The court held that
such “conclusory” allegations of interestedness were nonetheless
sufficient under Zower Aér to survive a motion to dismiss:

[Wihile I seriously doubt that the conclusory allegations of
control in the Complaint would survive a 12(b)(6) motion in the
Delaware Chancery Court, they do put defendants on notice that
the claim here is based on the Carlyle Defendants’ actual control
of the IT Group and the lack of independence of the directors
concerning the payments to this controlling group. Given that
the Third Circuit has emphasized the view that the Federal Rules
of Civil Procedure do not require a plaintiff to plead detailed facts
to make out a claim for breach of fiduciary duties under Delaware
law, Tower Air, 416 F3d at 236-39, I am bound to hold that the

Plaintiffs’ allegations are sufficient in this case.

For this reason, the district court allowed many of the plaintifPs
claims to survive the motion to dismiss.*

In his three page footnote in /2 re IT Group, Judge Jordan
criticized the Third Circuit’s decision in Zower Air on both
legal and public policy grounds.® With respect to the legal
deficiencies of the decision, the court noted that the Zower Air
decision was founded on the fundamental principle that “when
a state procedural rule conflicts with an on-point Federal Rule
of Civil Procedure, a federal court should apply the Federal
Rule.” As Judge Jordan points out, however, application of
this principle to cases like 7ower Air and IT Group presupposes
that the heightened pleading required to overcome the business
judgment rule under Delaware law—and under the law of many
other states—is a function of procedural and 7ot a substantive
law. For, if the business judgment rule’s pleading requirement
is a substantive rule of law, then, under the long line of cases
following Erie v. Tompkins, a federal court should apply the
state substantive rule of law, rather than the Federal Rule of
Procedure.’? As Judge Jordan explained

[T]he Delaware requirement that there be more than conclusory
allegations to support fiduciary duty claims does not appear to
me to be simply a matter of procedure. Rather, the pleading
requirements shape the substance of fiduciary duty claims by
enforcing the business judgment rule, which is fundamental to
Delaware corporate law. . . . The rule is a matter of substantive
corporate law. See Citron v. Fairchild Camera & Instrument Corp.,
569 A.2d 53, 64 (Del. 1989) (“The [business judgment] rule
operates as both a procedural guide for litigants and a substantive
rule of law.”) First, it prevents the courts from second-guessing
the decisions of directors and officers based on results of those
decisions rather than on the care, loyalty and good faith of the
directors making the decision. . . . Second, the business judgment
rule protects “against the threat of sub-optimal risk acceptance.?®

Gagliardi, 683 A.2d at 1052.

Because it is a substantive rule of law, Judge Jordan argues,
Erie requires that the heightened pleading requirement of
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the business judgment rule prevail over Rule 8 of the Federal
Rules.*

As for the policy deficiencies in the Zower Air decision,
the court stresses the ex ante costs to shareholders of a rule
that permits shareholder plaintiffs to freely challenge director
decisionmaking.® In particular, the court made the critical
point that the costs of forcing directors to defend loosely-pled
complaints and face the inconvenience, stress and expense
of protracted litigation based on nothing more than a “short
plain statement” of inattention, is a cost that will be borne in
no insignificant part by the shareholders themselves.*® How?
By deterring optimal risk taking by directors and officers.?” As
Delaware Chancellor William Allen observed in his insightful
decision in Gagliardi v. Trifoods, shareholders should be
cautious about endorsing rules that impose personal liability
on directors:

Corporate directors of public companies typically have a very
small proportionate ownership interest in their corporations and
little or no incentive compensation. Thus, they enjoy (as residual
owners) only a very small proportion of any “upside” gains earned
by the corporation on risky investment projects. If, however,
corporate directors were to be found liable for a corporate loss
from a risky project on the ground that the investment was too
risky (foolishly risky! stupidly risky! egregiously risky!—you
supply the adverb), their liability would be joint and several for
the whole loss (with I suppose a right of contribution). Given
the scale of operation of modern public corporations, this
stupefying disjunction between risk and reward for corporate
directors threatens undesirable effects. Given this disjunction,
only a very small probability of director liability based on
“negligence”, “inattention”, “waste”, etc., could induce a board
to avoid authorizing risky investment projects to any extent!
Obviously, it is in the sharcholders” economic interest to offer
sufficient protection to directors from liability for negligence,
etc., to allow directors to conclude that, as a practical matter,
there is no risk that, if they act in good faith and meet minimal
proceduralist standards of attention, they can face liability as a

result of a business loss.*®

he final chapter in the litigation over the business judgment

rule in the /7" Group litigation has not yet been written.
Presumably as a prelude to pressing the Erie analysis, the
defendants in /n re IT Group had sought an order from Judge
Jordan certifying for a decision by the Delaware Supreme
Court the fundamental question of whether the heightened
pleading required to overcome the business judgment rule is a
procedural rule or a substantive rule of law under Delaware law.
On February 9, 2006 in a brief decision, Judge Jordan declined
to certify this question, noting that the matter had been decided
already by the court of appeals in Zower Airand that the district
court was therefore bound by that decision. Judge Jordan noted
that the defendants were free to address “their concerns, and
perhaps mine, regarding the pleading standard, if this matter is
heard by the Third Circuit on appeal.”® It remains to be seen
whether the case will be appealed.

It remains to be seen also whether the Third Circuit will
reconsider its 7ower Air decision, either on appeal from Judge
Jordan’s decision /7" Group or in another such case. It likewise
remains to be seen whether other district courts and courts of
appeals in the United States will adopt the court of appeals
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analysis in Zower Air, on the one hand, or Judge Jordan’s
analysis in /7" Group, on the other hand. The resolution of
these questions will likely be of great significance to the law
of corporations, to directors and officers and ultimately to
shareholders of the American corporation.
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Litig., 753 A.2d 462, 475 (Del. Ch. 2000)(“Of course, the business judgment
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rule exists in large measure to prevent the business decisions of the board from
being judicially examined for their substantive reasonableness.”); Ash v. McCall,
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6 See In re Initial Public Offering Securities Litigation, 241 F. Supp. 2d. 281,
323-324 (S.D.N.Y. Feb. 19, 2003).

7 Stanziale v. Nachtomi (/n re Tower Air, Inc.), 416 E3d 229, 237 (3 Cir.
2005) (herein “In re Tower Air”).

8 Id
9 Id. at239.
10 7d. at 231.

11 Id. at 233-34.
12 Id. at 234.

13 Id. at 234 (quoting Stanziale v. Nachtomi, No. 01-403, 2004 WL
878469 at *3 (D.Del. April 20, 2004)).
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See, e.g., Aronson, 473 A.2d at 805; see also Fed. R. Civ. P. 23.1. Courts
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sometimes required plaintiffs to plead “specific facts” sufficient to rebut the
business judgment rule’s presumption of non-liability. See Grobow v. Perot,
539 A.2d 180, 188 (Del. 1988); see also Mills Acquisition, 559 A.2d at 1279,
but see Tooley v. AXA Fin., Inc., CA No. 18414, 2005 WL 1252378 *5, n.
21 (Del. Ch. May 13, 2005). Partly, this confusion is inherent in the Rule
23.1 analysis, which itself incorporates business judgment review as one of
the two “prongs” of analysis. Aronson, 473 A.2d 805. Partly, this confusion is
a by-product of those Delaware decisions analyzing claims under both Rule
23.1 and Rule 12(b)(6). See, e.g., See In re Walt Disney Deriv. Litig., 731 A.2d
342, (Del. Ch. 1998), revd on other grounds Brehm v. Eisner, 746 A.2d 244
(Del. 2000).

15 In re Tower Air, 416 E3d at 242.
16 Id. at 236 -37.
17 Id.at 237.

18 In its decision, the Third Circuit raised the question: “What should the
District Court have required Stanziale to allege?” The Court then reviews the
United States Supreme Court’s endorsement in Swierkiewicz v. Sorema, 534
U.S. 506. 512 (2002) of Form 9 of the Federal Rules of Civil Procedure, which
demonstrates that a complaint consisting of a single sentence can state a claim
of negligence under Federal Rule of Civil Procedure 8. /4. at 238; see also In re
Initial Public Offering Sec. Litig., 241 E. Supp. 2d. at 323-324 (“A complaint
that complies with the federal rules of civil procedure cannot be dismissed
on the ground that it is conclusory or fails to allege facts.” Higgs v. Carver,
286 F3d 437, 439 (7th Cir.2002). “The courts keep reminding plaintiffs that
they don't have to file long complaints, dont have to plead facts, don’t have to
plead legal theories.” /4. To comply with Rule 8, plaintiffs need not provide
anything more than sufficient notice. It can be read in seconds and answered
in minutes.” McHenry v. Renne, 84 E3d 1172, 1177 (9th Cir.1996).”)

19 In re Tower Air, 416 F.3d at 240 (“The District Court appeared to wrestle
with [this issue], but we do not think it presents a close question. We conclude

»

that Stanziale plainly states a claim of inattention on [this basis.]”)

20  /d. at 240 (“Stanziale argues on appeal that the directors’ alleged rubber-
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stamping of major capital expenditures is consistent with bad faith. We agree.”)

21 'The blurring of the line between breaches of the fiduciary duty of care,
which are subject to exculpation, and breaches of the fiduciary duty of
good faith, which are not subject to exculpation, is a separate but related
development in corporate litigation in recent years that also suggests increased
exposure of directors and officers. See In re Walt Disney Deriv. Litig., 825 A.2d
275 (Del. Ch. 2003); In re Walt Disney Deriv. Litig., No. 411, 2005, 2006 WL
1562446 (Del. June 8, 2006).

22 IT Group Litigation Trust v. D’Angiello (/n re IT Group, Inc.), No. 02-
10118, Civ. 04-1268, 2005 WL 3050611, *2 (D.Del.)

23 Id.at*8.

24 Id. at*8, n.10.
25 Id.

26 Id.at*2.

27 Id.at*3.

28 Id.at*4.

29 Id.at*8.

30 Idat*l6.

31 Idat*8,n. 10.

32 Erie R.R. Co. v. Tompkins, 304 U.S. 64 (1938); Fiat Motors of N. Am.
Inc. v. Wilmington, 619 E Supp. 29, 32 (D. Del. 1985); In re General Motors
Class E Stock Buyout Sec. Litig., 790 E. Supp. 77, 80 (D. Del. 1992).

33 InreIT Group, 2005 WL 3050611 at *8, n. 10.

34 Id.
35 Id.
36 Id.

37 Id. (citing Gagliardi v. Trifoods, 683 A.2d 1049 (Del. Ch. 1996)).
38 Id.at1052.

39 IT Litigation Trust v. D’Angiello (Zn re IT Group, Inc.), No. 02-10118,
Civ. A. 04-1268-KAJ, 2006 WL 319000 (D. Del.).
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Tae McNurry MEMORANDUM: RECENT MODIFICATIONS
To FEDERAL PROSECUTORIAL Poricy REGARDING CORPORATIONS

By George J. Terwilliger II1T*

n December 12, 2006, the Department of Justice

(“Department”) announced changes to its corporate

prosecution policies in a memorandum issued by
Deputy Attorney General Paul McNulty. The new policy
replaces and effects a number of changes to the “Principles of
Federal Prosecution of Business Organizations,” set forth in
carlier memoranda issued by McNulty’s predecessors, notably
the “Thompson Memo” of January 2003. The most significant
changes are in two areas: rules for prosecutors seeking waivers
of the attorney-client privilege or production of attorney work
product, and prosecutors’ considerations in assessing corporate
cooperation where a company pays its officers” or employees’
legal fees in connection with an investigation.

The revised memorandum has not received universal
acclaim and in some quarters has been harshly criticized as
an inadequate response to the waiver issue. Given the critical
importance of according the attorney-client privilege the
historical protection that it is due, continued close scrutiny
of prosecutorial practices in regard to it are appropriate, and
continued examination of both relevant practices and policies
is healthy. It would seem, however, that giving the new policy
an opportunity to play out in practice is a reasonable way to
proceed with an assessment of its impact and value. Likewise,
understanding the changes in policy and procedure will help
both prosecutors and the private bar to work toward common
objectives in regard to maintenance of the privilege in the
context of government investigations.

PriviLEGE WAIVERS: NEw PROCEDURES

The Thompson Memo placed great weight on a
corporation’s “cooperation” with a government investigation in
the determination of whether to pursue criminal prosecution
of the corporation, particularly as regards the “authenticity” of
such cooperation.! A corporation’s cooperation was deemed
“authentic” depended largely on “the corporation’s timely
and voluntary disclosure of wrongdoing and its willingness
to cooperate in the investigation of its agents, including, if
necessary, waiver of the attorney-client and work-product
protection.” The McNulty policy does not change the
emphasis on the importance of cooperation, but makes
significant adjustments to the factors by which prosecutors
will make that assessment.

Thompson had been the subject of controversy. A
chorus of voices from the business and legal communities rose
decrying most particularly the memorandum’s instruction
to prosecutors to consider a corporations willingness to
waive applicable privileges in the assessment of whether the

* George J. Terwilliger IIl is a partner at White & Case, LLP in
Washington, D.C. He is a former Deputy Attorney General of the United
States and federal prosecutor. He would like to thank John C. Wells, an
associate at White & Case, for his assistance in the preparation of this
article. The transcript from a panel discussing Mr. Terwilliger’s earlier
paper on the topic (see footnote 20) appears in the subsequent section.
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corporation had provided “authentic” cooperation, and the
resulting pressure, direct and more subtle, on corporations
to waive these protections in connection with government
investigations. Until the recent revisions, it appeared that
the business community and its lawyers disagreed with the
Government both as to the wisdom of this policy and as to
the facts regarding practices by prosecutors under it. The
Department asserted that requests for such waivers were
relatively rare, while the corporate defense bar and in-house
counsel reported receiving them, in some form, frequently.

In the revisions effected by the new “McNulty
Memorandum,” the Department appears to have accepted
that perception, that prior policy and its implementation had
a deleterious effect on the attorney-client relationship. The
revisions reaffirm that the Department’s policy was not and
is not intended to impinge on that relationship. As McNulty
put it in the cover memorandum accompanying the revised
policies, “[m]any of those associated with the corporate legal
community have expressed concern that our practices may
be discouraging full and candid communications between
corporate employees and legal counsel. To the extent this is
happening, it was never the intention of the Department for
our corporate charging principles to cause such a result.”
Similarly, the memorandum setting forth the revised policies
now incorporates a paragraph recognizing the “extremely
important function in the U.S. legal system” served by the
attorney-client and work product protections, and noting that
the attorney-client privilege is “one of the oldest and most
sacrosanct privileges under U.S. law.™

The waiver-related revisions to Department policy are
fairly extensive—indeed, an entirely new subsection of the
Principles is devoted to the topic of “Waiving Attorney-Client
and Work Product Protections” in the context of assessing
corporate cooperation.” The McNulty Memorandum  states
the general policy that “[w]aiver of attorney-client and work
product protections is not a prerequisite to a finding that a
company has cooperated in the government’s investigation.”
Disclosure of such information may, however, “permit the
government to expedite its investigation,” and in some
circumstances “may be critical in enabling the government
to evaluate the accuracy and completeness of the company’s
voluntary disclosure” of other information.”

The McNulty Memorandum states that prosecutors
may only request a waiver where there is a “legitimate need for
the privileged information.” Such a “legitimate need” requires
more than a conclusion that it is “desirable or convenient to
obtain privileged information.” Rather, “careful balancing” of
the policy considerations underlying the protections at issue
and the governments law enforcement needs is required.”
The memorandum indicates that this balancing test will turn
on four factors:

(1) The likelihood and degree to which the privileged

information will benefit the government’s investigation;
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(2) Whether the information sought can be obtained in
a timely and complete fashion by using alternative means
that do not require waiver;

(3) The completeness of the voluntary disclosure already
provided;

(4) The collateral consequences to a corporation of a
waiver.!!

If a legitimate need for waiver exists, a prosecutor
“should seek the least intrusive waiver necessary to conduct
a complete and thorough investigation, and should follow
a step-by-step approach to requesting information.”*? This
mandated approach distinguishes between two categories
of privileged information or material that may be sought,
requiring that a prosecutor seck and consider privileged factual
information before requesting attorney-client communications
or non-factual attorney work product. Further, the mandated
approach requires consideration and approval of any requests
for waiver by United States Attorneys and senior Department
personnel.

A prosecutor who believes that there is a legitimate
need for a waiver of privilege must first request “purely factual
information, which may or may not be privileged, related to
the underlying misconduct.”*? Such information is defined as
“Category I” information, and may only be requested after
the prosecutor has “obtain[ed] written authorization from the
United States Attorney” in the district." A request for such
authorization to the United States Attorney must set forth
the existence of a “legitimate need” and identify the scope of
the waiver sought. The United States Attorney “must provide
a copy of the request to, and consult with, the Assistant
Attorney General for the Criminal Division before granting
or denying the request.”"> A corporation’s response to a request
for a privilege waiver as to Category I information may be
considered by the prosecutor in determining whether the
corporation has cooperated.

If, and only if, the Category I information disclosed
by a corporation “provides an incomplete basis to conduct a
thorough investigation” may prosecutors request production of
attorney-client communications, including legal advice given
to the corporation before, during, and after the underlying
misconduct, or non-factual attorney work product. Such
information is defined as “Category II” information. Only in
“rare circumstances,” the McNulty Memorandum cautions,
should waivers as to Category II information be sought.

Approval for a waiver request as to Category II
information must be given in writing personally by the
Deputy Attorney General.'® As with Category I information,
a request for such authorization must set forth the existence of
a legitimate need and identify the scope of the waiver sought.
Unlike with a request for Category I information, however, a
prosecutor may not consider a corporation’s refusal of such a
waiver against the corporation in a charging decision."”

Any request for a waiver, whether as to Category I or
Category II information, must be conveyed to a corporation
in writing. Copies of waiver requests and the authorizations
therefore must be maintained in, respectively, the files of United
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States Attorneys (with respect to Category I information)
and the Deputy Attorney General (with respect to Category
II information). Notably, federal prosecutors remain free,
under these revised principles, to accept voluntary waivers of
privilege.'® A record of such waivers must be maintained in
the files of the United States Attorney’s office or the office of
the Assistant Actorney General for the Division where the case
originated."”

These modifications to the Department’s policies
regarding waiver signal recognition of the importance of
the attorney-client and work product protections and re-
enforce the protections traditionally afforded the privileged
communications and work product. The policy should serve to
diminish the incidence of waiver requests. It will not eliminate
such requests, however, and the “credit” contemplated for
voluntary waivers seems likely to ensure that corporations
will continue to feel some pressure to waive privilege. Indeed,
given the relatively onerous procedures a prosecutor must now
undertake before requesting a waiver, it is not hard to imagine
prosecutors tacitly pressuring corporations to agtee to provide
a “voluntary” waiver instead in some circumstances.

Moreover, certain difficulties that have faced corporations
receiving requests for waivers since the Department instituted
the policies of the Thompson Memo will likely persist. As
has been noted elsewhere, a corporation faced with a request
for waiver has been, under pre-revisions Department policy,
presented with a dilemma in circumstances where it also
faces potential civil suits by third parties on grounds related
to the subject matter as to which a waiver is sought.*® The
company cannot readily risk being branded uncooperative
by the Government, yet the increased exposure to potential
civil liability that may result from a waiver effective as to third
parties can increase the “cost” of such cooperation substantially,
by providing litigation adversaries with privileged material—
including perhaps vast amounts if a “subject matter” waiver
is found—that they would otherwise not be entitled to
receive. Compounding this difficulty is the fact that requests
for such waivers have often been received early in the course
of a criminal investigation, before very much substantive
investigation of potential misconduct has taken place. This
injects uncertainty regarding the true impact of a waiver into
the calculation forced upon the corporate client.

This “Hobson’s choice” for corporations may, of
course, present itself somewhat less often if the revisions to
the Department’s policies lead to a decrease in requests for
waivers.?! Further, corporations may feel emboldened to
refuse requests for waivers as to Category II information,
as such refusals now may not be held against them in the
assessment of their cooperation. Nevertheless, corporations
faced with requests for waivers as to Category I information,
or corporations desiring to gain the still-available benefits of a
Category II waiver or a voluntary waiver, will likely continue
to confront the prospect that providing privileged information
to the government may result in a waiver as to third parties as
well.

Although the McNulty Memorandum is silent on
the issue, a corporation may seek to limit any waiver that it
grants, both with respect to the parties as to whom the waiver
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is effective and the scope of the waiver.?? The circuits have split
on the effectiveness of such efforts, but the clear majority rule
is that voluntary disclosure of otherwise privileged or protected
materials to the government operates as a waiver at least as
to the materials produced, and potentially as to all materials
on the same subject matter.” This possibility thus offers little
comfort to corporations faced with waiver requests, and
although the McNulty Memorandum’s revisions may alleviate
the difficulty somewhat, they will not resolve it.

ADVANCEMENT OF ATTORNEYS FEESs:
A Factor ALL But ELIMINATED

The other significant modification effected by the
McNulty Memorandum relates to the treatment of a
corporation’s decision to advance attorneys’ fees to employees
who are subjects of an investigation. While it directs prosecutors
to consider “whether the corporation appears to be protecting
its culpable employees and agents,” the memorandum states
that prosecutors “generally should not take into account
whether a corporation is advancing attorneys’ fees to employees
or agents under investigation and indictment.”” Noting that
a company’s advancement of legal fees often merely represents
the company’s “compliance with governing state law and its
contractual obligations,” the memorandum makes the sensible
point that compliance with such law or obligations “cannot be
considered a failure to cooperate.”” This general prohibition,
however, does not prevent a prosecutor from inquiring “about
anattorney’s representation of a corporation or its employees.””
Further, the memorandum states that in “extremely rare cases”
where a company’s advancement of attorneys’ fees is “intended
to impede a criminal investigation,” a prosecutor may consider
that fact in making a charging decision.?®

While the McNulty Memorandum does not reference
them, two decisions by Judge Lewis Kaplan of the federal
district court for the Southern District of New York in
the Summer of 2006 bear on the treatment of the issue of
attorneys fees effected by the McNulty Memorandum.” In
an investigation of KPMG for marketing and implementing
improper tax shelters, Judge Kaplan found, the United
States Attorney’s Office for the Southern District of New
York pressured KPMG to cut off payment of legal fees for
certain of its employees by holding open the implied threat
of corporate indictment and prosecution if it did not.*® Judge
Kaplan concluded that the Government’s conduct violated the
defendants’ Fifth Amendment rights to due process and Sixth
Amendment rights to counsel.?!

Regardless of the rationale behind the change, or the
catalyst for it, the modification to Department policy regarding
advancement of attorneys fees, unlike the modifications to
policy regarding waivers, does not appear to permit much
“wiggle room” for prosecutors. Consideration of this factor
now appears all but foreclosed in the assessment of corporate
cooperation.

CONCLUSION
In sum, the recent changes to federal prosecutorial policy
regarding corporations signal a recognition on the part of the
Department that the intense focus on corporate “cooperation”
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in recent years had spawned at least two troublesome, if not
counterproductive, trends. The modification of policy related
to privilege waivers and advancement of attorneys’ fees should
go some way toward restoring balance between respecting the
rights of corporate defendants and encouraging cooperation
with government investigative efforts. How these measures
will be put into effect, of course, remains to be seen.
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CRIMINAL Law AND PROCEDURE

THE VIENNA CONVENTION AND THE SUPREME COURT:
REACHING THE LIMITS OF INTERNATIONALISM?

By Kent Scheidegger*

he Supreme Court has taken much criticism in certain
circles for paying too much attention to “international
opinion” in interpreting the Constitution of the United
States.! However, in the cases on the Vienna Convention,
(which really do involve international law), the High Court
has been surprisingly un-swayed by international opinion. Four
cases have settled on the side of domestic law enforcement—
though the fifth, looming on the horizon, may prove the most
difficult.
The United States ratified the Vienna Convention on
Consular Relations on November 24, 1969.% Article 36 of the
treaty provides:

1. With a view to facilitating the exercise of consular
functions relating to nationals of the sending State: ... € (b)
if he so requests, the competent authorities of the receiving
State shall, without delay, inform the consular post of the
sending State if, within its consular district, a national of
that State is arrested or committed to prison ot to custody
pending trial or is detained in any other manner.... The
said authorities shall inform the person concerned without
delay of his rights under this sub-paragraph; ...

2. The rights referred to in paragraph 1 of this Article shall
be exercised in conformity with the laws and regulations
of the receiving State, subject to the proviso, however, that
the said laws and regulations must enable full effect to be
given to the purposes for which the rights accorded under
this Article are intended.

Despite imposing a new obligation on arresting law
enforcement agencies, this provision went nearly unnoticed in
American criminal law for a quarter century. A 1995 law review
article states: “[TThe only reported case on the application
of Article 36 of the Vienna Convention, did not involve a
criminal arrest, but instead concerned the detention of a
foreigner whose immigration status was irregular.” After all,
the Sixth Amendment and the Miranda rule already gave a right
to counsel at trial and before questioning, and a notification
of that right.* Thus, although the obligation to “inform the
person concerned” was frequently ignored in the United
States, as in other countries, neither the defense bar nor foreign
governments showed much interest.” All that changed in the
1990s. The fact that most of the foreign-national murderers on
death row in the United States had not been informed of their
consular-notification rights upon arrest was seen as reason to
prevent their execution. Not only did convicted murderers and
their attorneys seize on this argument, but so did their home
countries—which joined the fray.

* Kent Scheidegger is Legal Director of the Criminal Justice Legal
Foundation.
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Breard, LaGrand, and Procedural Default

Using the Vienna Convention in this manner had a
problem that may be said common to novel arguments. A
basic rule of American criminal procedure requires that most
objections be raised in the trial court, and an objection is
typically defaulted if not raised at the proper time. This is true
of constitutional requirements as well as those based on statutes
and rules of court.® In federal habeas corpus proceedings, the
Supreme Court has created two exceptions through which a
defaulted claim may be considered. One requires a showing
of good cause for the default and resulting prejudice from the
violation.” The other requires a compelling showing that the
prisoner is actually innocent of the crime, which is extremely
rare in any capital case that has progressed to the federal habeas
stage.®

As the Supreme Court was shaping the procedural
default rule, it noted that the rule operates in conjunction
with the right to effective counsel.” If an error really does go
to the fundamental fairness of a trial, an effective lawyer will
object, and there will be no default. If the lawyer is ineffective,
that ineffectiveness is both an independent claim for relief and
“cause” for the default, opening the door to federal habeas
relief. In this way, the procedural default rule operates as a
filter, cutting off borderline claims raised late in the process but
keeping relief available for fundamental ones.

The first Vienna Convention case to come to the Supreme
Court was that of Angel Francisco Breard. In 1992, Breard
left the house armed with a knife, and found Ruth Dickie, a
thirty-nine-year-old woman who lived alone in an apartment in
Arlington, Virginia. There Breard raped her and stabbed her five
times in the neck. Guilt of the crime was proven conclusively
by DNA, forensic evidence, and his confession.'

On appeal to the Virginia Supreme Court and in a
subsequent state habeas petition, Breard made no mention of
the Vienna Convention. He raised the issue for the first time
on the third review of his case, a habeas petition in federal
district court, claiming his rights were violated because the
arresting authorities did not inform him of his right to have the
Paraguayan Consulate notified."" The district court dismissed
the claim as procedurally defaulted, and the Fourth Circuit
affirmed. Paraguay and its official meanwhile initiated a flurry
of litigation in the federal district court, in the International
Court of Justice (IC]), and in the Supreme Court under original
jurisdiction.'? The ICJ issued an order requesting the United
States to take measures to ensure that Breard was not executed
pending proceedings.

The case came to the Supreme Court on the eve of
execution, with a request for stay of execution. Both Breard and
Paraguay took the position that the Vienna Convention trumps
the procedural default rule because it is the “supreme law of
the land.”® Given the long-established rule that rights under
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the Constitution itself can be defaulted if not timely raised,
the Court had litde difficulty dispatching the argument that
the Supremacy Clause somehow made treaty rights immune
from default.' Further, the Court noted that the principle of
harmless error would also apply. Even a clear violation of a right
is generally not a ground for reversal of a judgment unless it
causes some harm, i.e., may have had an effect on the outcome.
Vienna Convention claims are no different.

On the question of who would ultimately decide
procedural default issues, the Supreme Court made clear that
it would. The High Court would give the opinion of the IC]
“respectful consideration,” but treaty rights must be invoked in
accordance with the procedure of the forum state under both
general principles and Article 36(2) of the Vienna Convention
itself, and the Supreme Court, not the ICJ, would decide those
questions to the extent they involved federal law."

The opinion ends with a curious mix of Executive-Judicial
and federal-state separation of powers issues—a mixture that will
probably come back to the Court soon. As a result of diplomatic
discussions with Paraguay, the Secretary of State requested
the Governor of Virginia stay execution. The Supreme Court
replied, so is the Governor’s prerogative.'® Had the Executive
done more than request, a different issue would have been
presented—the primacy of the Executive in foreign relations.
As it was, the Governor denied the request and the stay, and
Breard was executed. Paraguay dropped its ICJ case."”

The next case would actually result in an ICJ decision.
Brothers Karl and Walter LaGrand attempted to rob the Valley
National Bank in Marana, Arizona, on January 7, 1982. They
bound and gagged the manager, Ken Hartsock, and another
employee, Dawn Lopez. Later, they stabbed both. Guilt was
proven by the surviving victim’s testimony, the license number
of their car, Karl’s fingerprint inside the bank, and both brothers’
confessions. The Arizona Supreme Court affirmed in 1987.
The appeal made no mention of the Vienna Convention.'
The LaGrands first contacted the German Consulate in
1992, having learned about the Vienna Convention from
an independent source.” For the next seven years, Germany
assisted the LaGrands but filed no action on its own behalf
in any American or international court. State review of the
case had been completed by 1992, so the Vienna Convention
claim was raised for the first time on federal habeas corpus. The
district court denied the claim as procedurally defaulted, and
the Ninth Circuit afirmed.*

A defaulted claim may be considered if there is cause
for the default—defined as an objective factor external to the
defense—and resulting prejudice, or if the petitioner is actually
innocent.?! Ineffective assistance of counsel at trial or on appeal
may qualify as cause, but Karl had not shown any reason why his
lawyer could not have raised the claim on state collateral review,
and Walter had waived his ineffectiveness claims in order to keep
the same lawyer throughout the proceedings.”? The Supreme
Court denied certiorari on November 2, 1998.

There was another theory that might have been used
to argue cause, but it is not discussed in the opinion. This
argument is best illustrated by the Supreme Court case of
Strickler v. Greene.” The prosecution’s failure to disclose material
inculpatory evidence in its possession is a Due Process violation,
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and continued failure to disclose can be cause for default of
that claim as to any defaults occurring prior to the time defense
gains knowledge of the evidence.”* By analogy, the defense
could argue that the failure to give the advisement required
by the Vienna Convention is both a violation and a cause for
not raising it. The weak point of this argument is that defense
counsel is not precluded from raising the issue, advisement or
no advisement. The underlying fact of defendant’s citizenship
is equally accessible to the defense, if not more so, and the
Vienna Convention itself is a matter of law. The reason there
are so many defaulted claims, of course, is that most American
criminal defense lawyers, like most police departments, never
heard of the Vienna Convention before the mid-1990s.

On March 2, 1999, the day before the scheduled
execution of Walter LaGrand, and seven years after it learned
of the case, Germany filed an action in the IC]. That court
issued an order stating that: “The United States of America
should take all measures at its disposal to ensure that Walter
LaGrand is not executed pending the final decision in these
proceedings.”® The ICJ issued this order sua sponte and with
no opportunity for the United States to respond.’ Germany
then sought to invoke the Supreme Court’s original jurisdiction,
and requested a stay to enforce the IC]’s order. The High Court
declined 7 to 2, noting both the tardiness of the request and
the jurisdictional problems. In decisions before and since, the
Supreme Court has held that a stay should be denied when a
known claim is held until the eve of execution and then filed
with a demand that the execution be further stayed until the
claim can be litigated.” The Court’s refusal to assist in enforcing
the IC]’s provisional remedy order may be an implicit rebuke of
that court for issuing the order in such circumstances.

Unlike Paraguay, Germany did not drop its ICJ suit
after the defendant was executed. The ICJ’s opinion addressed
many issues, but the most important was its discussion of the
procedural default rule:

By [the] time [Germany was able to provide assistance], however,
because of the failure of the American authorities to comply with
their obligation under Article 36, paragraph 1(b), the procedural
default rule prevented counsel for the LaGrands to effectively
challenge their convictions and sentences other than on United
States constitutional grounds. As a result, although United States
courts could and did examine the professional competence
of counsel assigned to the indigent LaGrands by reference to
United States constitutional standards, the procedural default
rule prevented them from attaching any legal significance to the
fact, inter alia, that the violation of the rights set forth in Article
306, paragraph 1, prevented Germany, in a timely fashion, from
retaining private counsel for them and otherwise assisting in their
defence as provided for by the Convention.”

If assistance from the German Consulate really would
have made a difference, nothing stopped the LaGrands’ attorneys
from requesting such assistance themselves. The Ninth Circuit
reviewed Karl LaGrand’s ineffectiveness claim on the merits,
and nothing stopped him from claiming that the failure to seek
assistance was ineffective. The IC] was unwilling to see the right
to effective assistance as cushioning the procedural default rule
the way the Supreme Court did in Carrier. Because the Vienna
Convention claim itself was defaulted before the consulate had
actual notice, and the violation itself was not recognized as
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cause, the ICJ held that the procedural default rule as applied
to the case failed the requirement that local rules must enable
full effect to be given to the purposes of Article 36.

The Avena Case

Mexico is the foreign country with the largest number
of citizens on death row in America, by a wide margin. In
2003, Mexico filed an ICJ action on behalf of fifty-four of
its nationals. The ICJ issued its decision the following year,
by which time two of the cases had been otherwise resolved.
Although the decision was hailed as a defeat for the United
States, the IC]J in fact decided many important points in the
United States favor.

Mexico’s farthest-reaching claim was that a simple Vienna
Convention violation alone required vacating all fifty-two of
the remaining convictions and sentences. The IC] rejected this
contention.” The requirement of “reparation” requires only
that each case be examined for prejudice actually caused by a
violation, and that a remedy be provided in such an event.®

The claim that all statements and confessions taken prior
to notification of the consulate be excluded on any retrial was
also soundly rejected. Only a causal connection between the
violation and the obtaining of the statement would warrant
such exclusion.®® Further, the ICJ’s ruling on the timing of
notification of the consulate guaranteed that there would rarely
be a causal connection.

Obviously, there is no causal connection when the
statement or confession precedes the violation. Article 36,
paragraph 1(b), requires that the arrestee be informed of his
rights “without delay,” and if he requests notification, the
consulate must be notified “without delay.”* The ICJ rejected
the claim that notice to the arrestee necessarily precedes
interrogation.* During preparation of the Convention,
suggested time periods for notification ranged from a minimum
of forty-eight hours up to one month, and the ICJ rejected
the argument that the adopted term “without delay” meant
“immediately’ upon arrest.”** Without further explanation,
however, the IC] nonetheless found a duty to inform the
arrested person as soon as he is learned to be a foreign national
or grounds materialize to think he may be.* The ICJ goes on to
find a violation in the case of an arrestee whose birthplace was
stated in the arrest report but who was informed of these rights
forty hours later.’® However, there is no comparable requirement
of immediacy regarding actually notifying the consulate:

Mr. Herndndez (case No. 34) was arrested in Texas on Wednesday
15 October 1997. The United States authorities had no reason to
believe he might have American citizenship. The consular post was
notified the following Monday, that is five days (corresponding
to only three working days) thereafter. The Court finds that, in
the circumstances, the United States did notify the consular post
without delay, in accordance with its obligation under Article
) .37

36, paragraph 1 (b

Unlike the Miranda rule, the Vienna Convention
notification provisions were not drafted with interrogation
in mind. “[D]uring the Conference debates on this term, no
delegate made any connection with the issue of interrogation.”
Unlike a request for counsel under Miranda, there is no
requirement under Avena to refrain from interrogation until
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a request for consular notification has been fulfilled.*” Also
unlike Miranda, there is no waiver to be made as a condition
for interrogation.*

Because consular notification is a matter of timing
unrelated to the taking of the statement, it is more like the
prompt appearance requirement than the Miranda requirement.
United Statesv. Mitchell" held that a statement made promptly
upon arrest was not rendered inadmissible under McNabb
v. United States” by a subsequent violation of the prompt
appearance rule. Similarly, if consular notification is not overdue
when a statement is taken, the fact that the notification is not
made when it later becomes due has no causal connection to
the making of the statement, and the subsequent violation is
no ground for suppression.

On the question of procedural default, the IC]J largely
reiterated what it said in LaGrand. It stood by its theory of
the violation itself causing the default, noting: “[N]or has any
provision been made to prevent its application in cases where
it has been the failure of the United States itself to inform that
may have precluded counsel from being in a position to have
raised the question of a Vienna Convention violation at trial.”#
Where this was the case, the IC] held that the United States
would have to waive the procedural default to provide a review
and reconsideration.

Medellin and the President’s Memorandum

The first of the Avena 52 to reach the U. S. Supreme
Court was Jose Medellin, who was found guilty of murder. In
1993, Elizabeth Pena and Jennifer Ertman, ages sixteen and
fourteen, took a shortcut to their homes in Houston, Texas.*
They encountered a gang called "The Blacks and Whites,” one of
whom was Medellin, a young man born in Mexico, who had had
lived in the United States since he was a small child. The gang
subjected the girls to an hour of gang rape and sodomy, then
strangled the girls to death to prevent them from identifying the
assailants, stomping and kicking their bodies to make sure they
were dead. After his arrest, Medellin admitted his substantial
participation in the crimes, including personal participation in
strangling Elizabeth. He first informed authorities he was born
in Mexico several hours after this statement, but was not advised
that he had the right to notify the Mexican Consulate.

Medellin made no claim under the Vienna Convention
on direct appeal of his sentence, but he raised the claim for the
first time in a state habeas petition. The state courts rejected the
claim; on federal habeas corpus, the federal district court also
rejected the claim, and denied a certificate of appealability.
The ICJ decided Avena while Medellin’s application to the
Fifth Circuit for a certificate of appealability was pending. The
Court of Appeals also denied a certificate of appealability. It
gave two reasons for denying appeal on the Vienna Convention
claim. First, the claim was defaulted under Breard v. Greene,
and, notwithstanding a contrary IC] ruling, Supreme Court
precedent was binding on the Court of Appeals until the
Supreme Court overruled it. The panel also held it was bound
by a prior panel decision that the Vienna Convention created
no individually enforceable rights, until that decision was
reconsidered by the court en banc.* Curiously, the opinion did
not mention a third, obvious reason for denying the appeal.
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In the Antiterrorism and Effective Death Penalty Act of 1996
(AEDPA), Congress changed the standard for certificates of
appeal-ability, requiring the petitioner to make a substantial
showing of the denial of a constitutional right. 7 Whatever rights
the treaty in question may confer, in the end they are treaty
rights, not constitutional rights.

The Supreme Court granted certiorari. On the day the
briefs of Texas and supporting amici were due, President Bush
issued a Memorandum for the Attorney General stating:

I have determined, pursuant to the authority vested in me as
President by the Constitution and the laws of the United States
of America, that the United States will discharge its inter-national
obligations under the decision of the International Court of
Justice in the Case Concerning Avena and Other Mexican
Nationals (Mexico v. United States of America) (Avena), 2004 IC]
128 (Mar. 31), by having State courts give effect to the decision
in accordance with general principles of comity in cases filed by
the 51 Mexican nationals addressed in that decision.

This memorandum, combined with several other obstacles to
enforcing the IC] decision on federal habeas corpus, convinced
the Supreme Court to dismiss the writ of certiorari.*’ In addition
to the certificate of appealability problem, the rule in Reed .
Farley sharply limits the cognizability of non-constitutional
claims on federal habeas corpus.”® Also, the “deference”
standard of AEDPA makes very doubtful the ability of a federal
habeas court to overturn a state court decision in full accord
with Supreme Court precedent at the time of the decision,
notwithstanding later legal developments.®* Finally, there are
limitations on habeas relief regarding the creation of new rules
and the exhaustion of state remedies.”? The Court’s recitation of
barriers to federal habeas relief is dictum and not holding, but
it indicates that federal habeas will be of little use as a forum
for adjudicating Vienna Convention cases. The focus shifts
back to state court.

Sanchez-Liamas, Bustillo, and “Respectful Consideration”

The Supreme Court has issued only one opinion on the
merits since Avena, in a pair of cases arising from the state courts.
In this opinion, the High Court said it would give “respectful
consideration” to the views of the IC], but that apparently
means little more than considering the ICJ’s opinion as it
would that of any other court and not as a precedent with any
particular binding force.

Moises Sanchez-Llamas, a citizen of Mexico, shot and
attempted to murder a police officer. He received Miranda
warnings in both English and Spanish before making
incriminating statements, but was not informed of his rights
under the Vienna Convention. He moved at trial for the
statements to be suppressed, but the trial court denied the
motion. The state courts affirmed on appeal.’

In the Supreme Court, the Government of Mexico filed
a brief in support of Sanchez-Llamas. Six pages of that brief are
devoted to the argument that suppression of evidence should
be granted as a remedy.”* But, notably, there is no citation to
a case where a court of Mexico has suppressed a statement as
a remedy for a Vienna Convention violation—no statement
by the Government of Mexico that it has provided such a
remedy in the past, and no commitment that it will provide
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such a remedy in the future. Unless Mexico has achieved 100%
compliance with Vienna Convention requirements among its
police force, exceedingly unlikely, there are violations, and one
would expect to see Mexico's suppression remedy cited in this
brief if it existed. The brief submitted by the European Union
similarly did not cite a single case in which any of its member
nations has suppressed a statement on this ground. There are
a few Australian cases suppressing statements, but on closer
examination each of these cases suppressed the statement as a
result of multiple violations, not just the consular notification
problem.”

A claim that a treaty requires suppression of a statement
under circumstances where 70 other signatory to that treaty
would suppress the statement would not be expected to get
far, and it did not. “It is implausible that other signatories to
the Convention thought it to require a remedy that nearly all
refuse to recognize as a matter of domestic law.”*® The Supreme
Court lacks any general supervisory authority to impose an
exclusionary rule on state courts; so, such a rule could only
come from the treaty itself. But the treaty neither contains nor
implies any such rule.” Somewhat surprisingly, the Court did
not mention that the Avena decision also rejected any blanket
rule of exclusion.

Bustillo’s case, on the other hand, presented a direct
conflict with Avena. Bustillo, a citizen of Honduras, was
convicted of murder in a Virginia state court. His defense was
that another man, also Honduran, committed the crime. He
raised his Vienna Convention claim for the first time on state
habeas, claiming that the Honduran Consulate could have been
of assistance in locating the other man, who may have fled to
Honduras immediately after the crime.”® The state courts denied
the claim on the ground that Bustillo had failed to raise it at
trial or on direct appeal.”

With the Breard v. Greene precedent on point, the
primary argument for the defendant was that the ICJ decisions
in LaGrand and Avena required reconsideration. “In a similar
vein, several amici contend that ‘the United States is obligated
to comply with the Convention, as interpreted by the IC]. Brief
for ICJ Experts 11 (emphases added).” The Supreme Court
did not agree with the IC]J experts. While the Court said it
would give the ICJ’s interpretation “respectful consideration,”
it denied that the ICJ’s decisions were binding precedent,
although they may have binding effect in the case actually
adjudicated by the ICJ.*" Treaties are federal laws, and the
ultimate responsibility for their interpretation for American
courts lies with the Supreme Court, just as it does for federal
statutes and the Constitution. The ICJ’s decisions on procedural
default were erroneous, the Supreme Court said, because they
had underestimated the importance of procedural default rules
in an adversarial (as opposed to inquisitorial) system.* Justice
Breyer, dissenting, thought that the IC] decision should have

more respect.”®

The Last Question
The Supreme Court rejection, in Bustillo, of the ICJ’s
Avena decision comes with one important qualification: the
Court quoted the statute of the IC] for the proposition that
“[t]he ICT’s decisions have ‘no binding force except between the
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parties and in respect of the particular case.””** In Bustillo, the
Court emphasized the phrase “no binding force,” but in a case
involving one of the death row inmates involved in the Avena
case, the “except” clause may bear emphasis. The President’s
memorandum, noted above, is limited to those cases.

The case most likely to bring these issues back to the
Supreme Court is the same Medellin case the Court considered
but dismissed before. Shortly after the President issued his
memorandum, (and while the Supreme Court case was still
pending), Medellin filed a new state habeas petition with the
Texas Court of Criminal Appeals. Texas law allows a successive
petition if “the factual or legal basis of the claim was unavailable
on the date of the previous application.”® The Solicitor General
of the United States made an unusual appearance in state court,
arguing that all of Medellin’s other arguments were merit-
less—neither the Vienna Convention, the Optional Protocol,
nor the Avena decision by its own force required waiving Texas’s
procedural default rule—but the President’s memorandum did
so require.

The Texas Court of Criminal Appeals rejected the
argument. Cases on Executive agreements with other countries
did not provide a basis for this memorandum, because a
unilateral memorandum is not an agreement.® The CCA
went on to hold, “The Supreme Court’s determination about
the domestic effect of IC] decisions—that they are entitled
only to ‘respectful consideration’—based on its interpretation
of the Statute of the ICJ and the United Nations Charter in
Sanchez-Llamas forecloses any argument that the President is
acting within his authority to faithfully execute the laws of the
United States.”®’

But this is not quite true. The Sanchez-Liamas holding
dealt with the non-binding effect of ICJ] decisions in cases
other than the case actually adjudicated by the IC]. Medellin
is distinguishable from Bustillo in this regard. The extent to
which American courts need to comply with Avena in the cases
it adjudicated remains an open question.

Medellin filed his certiorari petition in the Supreme
Court on January 19, 2007.% The issues of presidential power
and the role of international law in state court adjudications
make the case a strong possibility for Supreme Court review.
These questions may well be answered by this time next year.

CONCLUSION

The Vienna Convention appears to be headed back to
obscurity as far as the practice of criminal law in the United
States is concerned. The primary, if not single, purpose for which
it could have been useful at trial—suppressing statements of
the defendant—was nullified in Sanchez-Liamas. Its usefulness
on appeal or habeas corpus when trial counsel does not raise
it was greatly diminished by the accompanying Bustillo case.
When the few dozen cases of the Avena inmates are resolved,
there may well be little left to litigate.
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ATTORNEY-CLIENT PRIVILEGE WAIVERS IN CRIMINAL INVESTIGATIONS
George ]. Terwilliger ITI, Mary Beth Buchanan, William B. Mateja, ¢ Theodore B. Olson*

GEORGE J. TERWILLIGER III: Let us call a spade a spade
and put this issue in perspective. While the matter is one of
very great practical concern to counsel, business leaders and
business managers who have to deal with it, what we are dealing
with here are core aspects of our legal system. That is what
the privilege of attorney-client communications and the work
product doctrine are essentially—the pillars upon which the
legal system and the operation of our ordered system of law
depends. We ought to be careful about tinkering very much
with these foundation stones.

Our present situation has evolved through a number of
different elements, all of which are outlined in the paper, not
the least of which is a much more aggressive policy attitude
(appropriately so) on the part of the Justice Department,
the SEC, and other federal and state enforcement entities,
toward business crime and crime in the marketplace. I favor
that approach. A dishonest marketplace cannot be a free
marketplace, and it is important that the playing field be
level. Prosecutors play a very important role in accomplishing
that end. But, increasingly, as that has occurred—and in part
because of some policy changes that were perhaps not too well
thought-out, or executed poorly—we have reached the point
where the privilege really is in peril, and we ought to be worried
about that.

For those of you who do not deal with this issue, a
brief: current Justice Department policy allows prosecutors to
assess whether or not to prosecute a company, a corporation
or another business entity, in part and in no small measure
actually on the basis of whether that company has cooperated
with the government; and, in assessing operation, in turn, as
part of that cooperation, prosecutors are permitted to waivers
of the attorney-client privilege or work product material. Now,
as much as we would like to cooperate with prosecutors and
provide such information, the problem this presents is the scope
of the waiver that results in such circumstances.

We can agree on the importance of government policies
that promote robust internal compliance programs and
careful self-examination by companies of not just the ethics
of their business behavior but the legal compliance of their
operations. We can also agree that attorneys play a vital role in
corporate governance: we want attorneys involved in business
decisions and conducting the affairs of incorporation. When
business decisions are made, lawyers ought to be in the room,
particularly given the general complexity of the regulatory legal
environment.

In the post-Enron world, as we have come to call it
corporations work under very tough enforcement. The use of
* George J. Terwilliger IITs Author Note appears beneath his article on
the McNulty Memo in the preceding section. Mary Beth Buchanan is a
U.S. Attorney for the Western District of Pennsylvania. William B. Mateja
is former Senior Counsel to Deputy Attorney General Larry Thompson
and James Comey. Theodore B. Olson is former Solicitor General and an
attorney with Gibson, Dunn & Crutcher. This panel was held at The
National Press Club in Washington, D.C. on January 12, 2006.

Engage Volume8, Issue |

criminal sanctions against businesses for conduct undertaken
in the commercial marketplace is not at all uncommon. In this
environment, it is only logical, common-sensical in fact, that
legal advice be more important than ever in business decision-
making.

Additionally, there is a long history of the SEC and,
more recently, the Department of Justice, looking to counsel
as adjuncts in their law enforcement functions. Right now
I am involved in several cases where, in essence, we are
conducting investigations in which the privilege has been
waived, and the results of those investigations are being
turned over to the Government in real time as a measure of
the company’s cooperation. Former Judge and SEC Director
of Enforcement Stanley Sporkin, said recently (while he was
still Director) that our budgets the agency was so limited in
its resources, it could not do all the mop-up work in the cases
it was handling. It decided then to enlist the private sector.
This was an affirmative policy choice to use outside lawyers as
adjuncts to the Government. Bill Kolasky, formerly Deputy
Assistant Attorney General in the Antitrust Division, said in
2002 that it was critical the company’s lawyers regularly attend
management meetings and respond quickly to questions with
advice that takes full account of the practical business issues
a client faces.

I could give many more examples. Suffice it to say, the
challenge this brings about is getting lawyers in the room,
getting them involved in the discussion, without the burden
of having business people looking over their shoulders at the
lawyers thinking, “What are you going to reveal?” Is there really
any confidentiality lef? What trust can I enjoy with counsel
when I share my concerns and look for advice? Can I speak
freely now? Am I going to run afoul of the law? And so forth.
So, I think the objective is finding a better way to do this under
the law. And that is an objective on both the investigatory side
and the business operations side. It is an objective common to
both business and government.

The privilege waiver is getting them away from this
common objective, because limited waiver agreements between
investigating agencies (e.g. the Commission, the Justice
Department and others) are for the most part ineffective in the
face of challenges against a third party for communications or
work product waivers. The majority view in the federal courts,
to sum up as much as one can generalize, is that a waiver
privilege is to one party as a waiver privilege is to all. The same
goes generally for work product. If you disclose work product
to the Government, the chances of being able to protect that
disclosure in a challenge against third parties is pretty slim.

If you are interested in this issue and looking for a good
discussion of the law on this issue, I would commend to your
attention the Sixth Circuit’s 2002 decision in the Columbia
HCA Healthcare Fraud litigation; particularly the dissent of
Judge Boggs, who was a Reagan appointee in that case. I think
this is one of the most well-reasoned judicial explanations that
I have ever seen. And it explains why recognizing some kind of
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limited waiver and enforcing limited waivers, where information
has been turned over to the government in an investigatory
setting, makes sense.

Where we stand today is perhaps best illustrated by a case
recounted recently in a National Law Journalarticle. A law firm,
in connection with McKesson’s merger with HBOC, did an
internal investigation and made certain disclosures concerning
accounting irregularities of about $42 million. The firm that
conducted the investigation wrote a report, and then turned
it over to the authorities, at which point they limited waiver
agreement; (the report was limited to authorities, not turned
over to third parties, as we would typically expect). That report
has now been the subject of litigation in five different courts,
with the following results:

A state court in Delaware upheld the limited waiver
(an opinion worth reading).

A Georgia state court refused to limit the waiver.

A California state court refused to limit the
waiver.

A federal judge in the Northern District of California
agreed to limit the waivers (there are differing results within
the same jurisdiction).

Another federal judge, in the same district, hearing
a case against a former executive of the company, refused
to limit the waiver.

Needless to say, the results are all over the map. As
the judge put it, the law is in the state of helpless confusion
regarding enforcement of limited waivers. This only gets more
complicated when you venture beyond the borders of the United
States. Many European countries now have data protection
or data privacy laws that prohibit companies or their agents
from disclosing information obtained from their personnel or
their personal files. While there are certain exceptions to this
that can sometimes be used to interview employees and get
information from them, if you want to turn that information
over to the government under a limited privilege agreement or
some other kind of an arrangement, the data protection laws
further complicate that problem.

So, what can we do about this? I tried to address that
question in the paper. There are a number of possibilities
considered there, including legislative solutions. I think it is
unlikely that there is judicial solution to this, absent some
legislative initiative. Except for the Eighth Circuit, there has
been little sympathy in the courts. Here in the D.C. circuit,
Judge Mikva wrote a decision a long time ago that continues to
hold sway, basically saying, “I don’t see how it enhances the value
of the attorney-client privilege to recognize a limited waiver. A
waiver is waiver.” And that seems basically to be the law.

The sentencing guidelines have some things now
concerning cooperation that might be an avenue of redress.
The SEC, I will say, to its credit, has introduced legislation
that would try to address this issue. But there are a couple of
immediate, practical things that can be done until some more
comprehensive solution can be found, and they are discussed in
the paper. One is to think about, when commencing an internal
investigation with the idea that the results are to be disclosed to
the government, doing it as a non-privileged exercise to begin
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with; making it clear to the Government, to the employees, to
the company involved, that this is not a privileged exercise, “We
intend to disclose this.” The downside with that, of course, is
that all of the information gathered is still available to the third
parties from whom one is trying to shield it in a limited waiver
agreement, and it is certainly a disincentive in the case where
a company might suffer considerable exposure to third-party
claims to even undertake the internal investigation.

Another possibility, which still has the advantage of
cooperation with the government, and prosecutors’ cooperation,
is to provide the Government with a roadmap to conduct its
own investigation. Obviously, you can turn over documents for
the most part, company records, without waiving privilege’ we
are generally obligated to do that. But you can say, “You should
look at these documents; you should talk to these individuals
about these particular topics.” You obviously must exercise care
in how you do that—not waive privilege or to turn over work
product. But it is a way to skirt the issue somewhat.

This is an important public policy issue, not just as a
legal policy issue. It is about the Government being able to
effectively regulate the commercial marketplace to make it
honest—a laudable goal. For companies to play in that program,
however—for them to conduct solid internal compliance
programs, to do internal investigations, and, where appropriate,
to engage in voluntary disclosures—a solution to this problem
needs to be found.

Again, speaking very practical level, lawyers need to
be woven into the fabric of business operations and business
decisionmaking. And if they are not, it is not just the business
that loses the benefit of sound legal advice, it is this entire
endeavor to try and enhance the compliance and the ethics of
business operations.

Mary BETH BUCHANAN: This is certainly an extremely
important issue. And I think that, regardless of where you
sit, whether you are on the enforcement side or a defense
lawyer or even in the plaintiffs bar, you probably have a firmly
held position. But I think that it is important for us to try to
look at these issues from the various perspectives and try to
understand why we each see these issues as we do and try for
some solutions—try to discover how the government might
continue to do what it needs to do to investigate fraud, and how
the defense bar might protect its clients, and how the plaintiffs
bar, of course, might do what it needs to do.

I think it is important to spend little time talking
about what the Governments position is and why we hold
this position, and then move on to whether the solutions
that George Terwilliger has offered in his paper are viable
ones. I will tell you at the outset that I think that some of
them indeed are. First, it is important to understand what
the Government is looking at when it decides to prosecute a
corporation. I think most of you are probably familiar with
the nine Thompson factors. I am not going to go over all of
those because the one, for our purposes, that we are really
concerned with is factor four. Number four says that we should
consider the corporation’s timely and voluntary disclosure of
wrongdoing and its willingness to cooperate in the investigation
of its agents—including, if necessary, the waiver of corporate
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attorney-client and work product protection.

Now, the reason that factor is so important is that when
the Government uncovers wrongdoing, it has to decide who
the culpable individuals or entities are and who should be
prosecuted. Should we prosecute the individuals, or should we
prosecute individuals and the corporation? Or, possibly, no one
atall? We have to sort and figure out whether the corporation is
really part of the wrongdoing or whether it might be a victim of
wrongdoing; and we want corporations to help us to get to that
answer as quickly as possible. I think that we have been pretty
clearer in trying to spell out what we mean by cooperation, but
as [ attend these programs, and even as I read the first part of
George’s paper and listened to his remarks, I am still not sure
that everyone understands; so, I am going to discuss that with
you today.

What the Government wants to know is: What happened?
Who did it? And, how did they do it? I submit that those things
we are trying to find are factual, and for the most part they are
not going to involve attorney-client privileged information.
Most likely we are really talking work product. Because the
individuals that probably hold the information the Government
needs are not the clients of the counsel; they are the employees of
the corporation. That is a very important fact to keep in mind.
Not the client. So, there is not an attorney-client relationship
(usually) between these witnesses and the counsel. These are
generally the people that hold the information the Government
needs. We want the counsel to tell us what they know, who's has
talked to who, what might they tell us, and what documents
we are going to need. And if we can get that information, then
we do not need any type of waiver whatsoever.

Now, where does the problem come in? The problem
generally comes in when these employees of the corporation
are the ones who probably participated in the wrongdoing.
For example, a CFO directs the accountant to the misstate
earnings and expenses, to book these in wrong quarters to
inflate the earnings of the corporation. The Government is
going to be looking at the corporation, the CFO, possibly the
accountants, and anyone else who may have helped in this
process. Is the CFO going to want to talk to us? Probably not.
‘The accountant? Probably not. So, if the counsel has interviewed
these people, then the counsel could probably begin with saying,
“You know, we think the CFOI instructed the accountant to
incorrectly book these entries. And we think that if you get
the information on these invoices and you get the accounting
entries and you talk to everyone in the accounting department
and you specifically talk to Joan and Barbara, you are probably
going to get what you need.” That is probably what they are
going to say. And if we get that, that is a great start. That gives
the Government the ability to undertake this investigation and
figure out what it needs.

Now, sometimes we are going to need to compare what
those witnesses told us, if we have reason to believe that they
are not being totally honest, and if they refuse to talk with us
at all. That is when we are most likely to need the statement
counsel has taken. And certainly that statement could be work
product, depending on how it was taken. If the counsel just
goes to the employee and says, “Write down what happened,”
and the employee writes that down, they can turn that over and
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there may not be any waiver needed at all. But of course, if the
counsel is undertaking some pretty extensive questioning of the
witness, then, we are probably talking about work product.

So, we have not been walking into investigations asking
corporations to waive privileges as a matter of course. We
are trying to tell people that they need to be mindful of the
problems that waiver does pose on a corporation, that they
should try to use some other means first before they request
waiver. I think that message is being heard. And it’s been very
helpful to us.

To give an example of what we encounter, when we are
conducting an investigation: there are generally four types of
corporations we meet. First, the corporation that says, “I'm not
going to cooperate with you; I can’t possibly cooperate because
I’'m not willing to waive, because if I wave, then I'm going to
be subject to all this civil litigation, and I'm just not doing it.”
That particular corporation is not going to get any credit for
cooperation, and they may very well be prosecuted.

The second is what I call the corporation that pretends
to cooperate. That is the kind that will answer your subpoenas
late; will not really give you what to asked for; might give you
four times what you asked for in an attempt to try to hide
the real thing that you wanted; and then claim that certain
types of information are privileged, when in fact they are not.
And that is a corporation which I would suggest is exactly the
example used to the Thompson Memo for a corporation that
is not cooperating.

The third kind realizes that it is in serious problems,
and that the only way to possibly avoid being indicted, given
the extent of harm and the far-reaching fraud within the
corporation, is to come in and offer to waive privileges and give
the Government everything it has in its possession, including
the information from internal investigation.

Fourth and last is the kind that I actually prefer to deal
with most. That is the corporation that comes in and says, “I
want to cooperate with the Government. I made early disclosure.
I understand what you need. I'm going to try to give you what
you need. But you have to understand that I want to maintain
my privileges if I can. So what do you need?” What happens
next in this case is you sit down and you work through those
issues, and usually you do some of the things George suggests
in his paper. That is the optimal situation, I think.

As regards George’s suggestions, I actually did not expect
to agree as much as I do. But I do think that corporations should
try to produce non-opinion work product, because that is what
we want: the factual results of the investigation. And I think
that the recommendation of “a roadmap” is well-prescribed. In
fact, exactly what we want. As I told you at the outset of my
remarks: Who did it? Where do we find it? What documents
do we need? We can get them. And this roadmap would not,
I think, contain so much analytical judgment that it would be
viewed as work product.

The other issue, doing separate investigations, is also an
interesting one. If, for example, counsel just tried to get the facts
from the witnesses, those statements could then be turned over
to the Government and would probably not constitute any work
product at all. If, for example, the counsel needs to go back to
those statements and try to uncover more information, then at
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that point you may be bringing work product into the interview.
So, if you could separate the counsel, have the general counsel
just collect the facts and then perhaps have an outside counsel to
do more analytical review, the document would stand a higher
chance of being protected as work product.

I am very encouraged by the paper George has submitted.
If we could only get more defense counsel thinking along these
lines, I think we would get very close to meeting the goals that
the Department of Justice has set and the goals of the Defense
Bar.

WiLLiam B. MATEJA: To start, [ will tell you that I think
it is extremely helpful that people like George have given some
thought to this issue. I agree with him; describing the issue,
the words he used were that it was a “very practical concern.” I
am not sure that I would go quite so far as to echo him in that
the privilege is “in peril.” I was with the Department of Justice
(DQYJ), and I do not think that they would characterize it thusly,
cither. I do not think that our prosecutors believe that routine
requests for waivers are being made—though, I know, the
Defense Bar (which I am now part of) would disagree strongly.
Somewhere in—between, I think, is where the truth lies. It is a
concern, and I am glad people are giving it some thought.

From a personal standpoint, I would add, the idea that
George’s suggestion that businesses give the Government a
roadmap, if no legislative solution proves forthcoming, is a great
idea. Quite frankly, I already put it into practice. I have two
cases at present, where that is what we have done. I represent
a company, and I went to the Government, to two different
U.S. attorney’s offices, early on in each case, and said, “We want
to cooperate. We want the benefit of cooperation, but we are
not willing to waive the privilege. It’s too important to us. It’s
sacrosanct. But I'll tell you what. We're going to get you the
facts. We're going to make sure that’s available to you. And if
we can get the facts to you, then and only then will we get to
the issue about whether or not we need to waive.” We call this
“an oral download.”

So, in the cases that I happen to have, this is what we
have done with the prosecutors and the FBI, and it has worked
extremely well thus far. We got very close at times to thinking
perhaps we might have to waive some limited privilege, but we
were able to work through it and get the facts to the Government
without. There’s a lot of value to this approach.

But you do have to be careful. You cannot just take a
report and read it verbatim to the government. You have to
go through it and sort out the facts, if there is no waiver of
privilege.

Now, I will say, as far as selective waiver and legislative
selective waiver go, there might be a kind of slippery slope.
When I was at DOJ, we looked at the issue. DOJ never came
to a solid position, but I can relate a few practical concerns
that came up during our review of selective waiver. It came up
in connection with our review of House Bill 2179, which was
the bill that was proposed by the SEC. It talked about how you
can turn over certain information to the Government, without
it constituting a waiver of privilege. The problems, as we saw
it, was: What happens if that information is disclosed to the
Government (say, the Justice Department), and the Department
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feels like it needs to go to the appropriate regulatory agency?
Can they give it to the regulatory agency? For example, say it is
the FDA that is the regulatory agency, and the issue happens to
come up in the context of tobacco litigation. Say, all of a sudden
we find out that the information that is going to be disclosed to
the Government bears upon a very important public health risk,
which the Government feels that it needs to make public—feels,
that it would be remiss not to do so. What do you do, as the
Government, once you have this information?

And so, that is just one problem. And for that reason,
I am not necessarily sure that selective waiver is the answer. A
lot of people do. Bug, as a defense lawyer, one of the concerns
that I have is that I am not sure I want the Government coming
to me every time, saying, “You have got to turn over x and y,
because we have this statute.” Is that really the right way to
approach this?

The right way to approach it, in my opinion, is to better
educate prosecutors and defense lawyers about what the DOJ’s
policy is right now. I have talked with various people in the
Defense Bar and talked about it at length. The DOJ’s policy is
avery reasonable policy if it is followed; prosecutors just have to
know about it. That policy, as Mary Beth said, is: the facts. “If
you get us the facts, that’s all we need.” The Government is not
going to bother you, unless, say—to pick from the few limited
situations where perhaps waiver of the attorney-client privilege
would be important to catch the crooks—unless reliance on
counsel is the defense. Obviously, if reliance on counsel is the
defense, then it is important to know about what happened
during communications with counsel.

People that I have talked to, on the defense side, have
looked at this, and this guidance is available; it is out in front. It
is the Q&A contained in the United States Attorney’s Bulletin,
issued in November 2003. Back then, I was a U.S. attorney,
and when Jim Comey became the Deputy Attorney General,
he came to me and said, “You know what? I think it would be
important for us to make this official department policy. How
can we do it? I don’t want to issue a Thompson Memo either.
I don’t want there to be the Comey Memo.”

So what we did was put together a speech which
embodies the Q&A, and it was delivered to the ABA at its
annual Healthcare Fraud Institute. It was in New Orleans,
in May 2004. Jim followed up on that at the White Collar
Crime Institute, held in Las Vegas in March 2005. Both of
those speeches, or at least pertinent excerpts from them, along
with the Q&A, are available. And we need to do a better job
of educating everybody about that policy.

A quick excerpt: this is from Jim’s speech in New Orleans.
He starts by saying, “I'd like to spend the remainder of my time
with you this afternoon discussing an issue that has generated
tremendous sound and fury, while at the same time generating
a great deal of confusion. That is the Department’s policies
on requests for waivers of the work product protection and
attorney-client privilege in the context of cooperation during
our investigations of corporate wrongdoing.”

Further on he says, “What constitutes thorough
cooperation will necessarily vary in every case. At a minimum,
it must be recognized that if a corporation has to learn precisely
what happened and who is responsible, then they have to turn
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this over to the government if they wish to make a claim that
they've cooperated and deserve either the benefit of cooperation
in the charging decision or a reduced culpability score under the
sentencing guidelines. The bottom line is that for a corporation
to get credit for cooperation, it must help the government catch
the crooks. Sometimes a corporation can provide cooperation
without waiving any privileges. Sometimes in order to fully
cooperate and disclose all the facts, a corporation will to make
some waiver because it gathers the facts through privileged
interviews and protected work product of counsel. How a
corporation discloses the facts will vary, and that’s where the
rubber hits the road. The government does not require any
particular method so long as the cooperation is thorough. All
pertinent facts are disclosed, including the identification of all
culpable individuals, all relevant documents, and all witnesses
with relevant information.”

There are a couple things from this speech that I want to
explore very quickly, because I think, perhaps, there are some
notions I need to dispel. Mary Beth touched on one of them, a
very important one, which is: What are we talking about when
we talk about attorney-client privilege? I will tell you, ninety-five
to ninety-nine percent of the time, from what I have seen, it
is not attorney-client privilege at all that is asked to be waived,
but work product. Work product, to my way of thinking, and
I think for most, does not hold quite the same “sacrosanctness”
as attorney-client privilege. If you think about it, even under
the Federal Rules of Civil Procedure—at least as to fact work
product—if the Government establishes substantial hardship,
it is entitled to that. And even if it is opinion work product,
if they show compelling evidence that they need that, they
are still entitled to it (as opposed to attorney-client). That is
something Jim speaks to a great deal, because sometimes what
we are looking for is work product. When we are looking
for attorney-client privilege, it is the kind of situation that I
mentioned where there is reliance upon counsel, and that is
where, no matter what you are able to put in front of us (at
least in front of DOJ), it is probably going to entail a waiver
of the privilege.

One last thing I just want to say. It is okay for the
government to ask for this, to ask for cooperation from
companies. George pointed that out. I think Mary Beth
reiterated it. But I spoke, not too long ago, on this issue, at the
National Chamber, and there were a number of people that
spoke who said, “In some situations it is not appropriate for
the Government to ask for cooperation.”

But think about that. The Government needs Corporate
Americas help to get to the bottom of things, to make sure there
is integrity in the financial marketplace. Sometimes, companies
are in the position of being able to get us those facts. And if the
company wants the benefit of cooperation... well, I know you
may be thinking, “It’s always going to want it.” Well, you do
want it, but sometimes there are pluses and minuses, and you
have to weigh those things. If the company wants the benefit
of cooperation, it has to help the Government.

THEODORE OLSON: I think I have been out of the

Department of Justice too long, because I just do not buy some
of the things I am hearing. Still, let me start by acknowledging
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my respect for the people in the Department of Justice that have
established this program. Larry Thompson is a close friend and
someone | admire enormously, as is Jim Comey, Mary Beth
Buchanan and the rest of the U.S. attorneys. Everything I say
should be framed within that context. I respect the people in
Department of Justice. I respect their mission. I respect the
way they go about discharging their duties and goals. But I
respectfully disagree with some things about the policy.

Everyone understands that it is the mission of the
Department of Justice to catch the crooks. But it turns out that
itis a lot easier to catch the crooks if can have the help of their
lawyers in catching them—or the alleged crooks, because these
people do not all turn out to be crooks. Someone that is under
investigation may not be a crook. But if you turn the lawyer
into an agent of the Government, that has serious ramifications
with respect to the Sixth Amendment right to counsel and the
value that society for several centuries, going back to the English
common law values, has placed on the relationship between an
individual or a corporation and the attorney.

Society wants individuals, persons, corporations to
seek the advice of counsel. It is seen as a way to ensure that
citizens comply with the law, and the privilege, the right to
confidentiality in communications, is fundamental, essential
to the attorney-client relationship. You take away the privilege,
you take away the relationship.

Now, first of all, why use the quotation marks. When
the government says it is not an “absolute requirement,” that is
like saying “The money is of no object.” You know immediately
the money is an object. When the government says “It’s
not an absolute requirement,” it may be a pretty important
requirement. It is said to be a factor in evaluating cooperation,
and failure to cooperate, according to the introduction of the
Thompson Memorandum, should weigh in favor of corporate
prosecution. So, if there is no waiver of the attorney-client
privilege, there is no cooperation, and that is a factor that
should weigh in favor of prosecution. Given the power and the
impact of the prosecution, the word voluntary ought to be put
in quotations. I will come back to that in a moment.

Mary Beth Buchanan and Bill Mateja said the same
thing: all the Justice Department really wants is work product.
But the policy does not say, “We only want work product;”
it says “work product and attorney-client privilege.” That is
spread throughout the questions and answers, the policies,
and everything else. Now, maybe in some cases, the Justice
Department’s desires can be satisfied by providing work
product, but that threat of potential requirement hangs over
the corporation—and without which there is a question about
whether there has been actual cooperation.

I know there is dispute about what happens. But it is not
just how often it happens, but the threat in the policy which
states that cooperation will be ascertained in conjunction with
the willingness to waive attorney-client and work product
privileges. The corporation and its counsel are put in the
position of having to come forward.

I know Bill and Mary Beth said that is not the model.
‘The model is only number four, where it says, “We really don’t
do these things but let us help you to get what you want.”
But the policy says the willingness to waive attorney-client
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privilege is a factor, and many corporations and many lawyers
understandably think that the expression of that willingness is
important. And, of course, work product alone encompasses,
embraces, and entails attorney-client privileged material very,
very often.

There is another point I wanted to make about the
position that Mary Beth took. She articulates a much softer
approach, but was very careful to say, “This is just my personal
view.” There are ninety-six U.S. Attorneys, and many, many
other prosecutors in the Department of Justice and the other
agencies of the government, including the SEC. Some of the
policy recently articulated states that decisions with respect to
waivers should be cleared with or are subject to supervision by
the U.S. Attorneys. I probably do not have the details exactly
right, but we know sometimes that works and sometimes it
does not. We have all been in this business long enough to have
witnessed, let us say, overzealous U.S. Attorneys. Sometimes
they are well-supervised and sometimes not. And we are not
just talking about the Department of Justice. We are talking
about all kinds of law enforcement agencies at the federal level.
Let us not forget the state agencies and prosecutors that can
learn from this thing. I could mention some names of some
state prosecutors. .. So, these are other factors. The policy may
be enforced or applied in one way in one office, in a completely
different way in another office.

Bill Mateja says that it is “okay” for the government to
ask for this. Well, is it really okay to ask citizens to waive a
constitutional privilege as a condition of not being prosecuted?
The consequences of being prosecuted to a corporation include
the immeasurable immediate damage to share price, and thus
to the value of the stockholders’ collective investment; the
company’s ability to raise capital; credit rating; reputational
injury to the brand and product line; inability to transact
certain business; issues of disbarment; serious injury to the
officers’ reputations; pressure on Boards of Directors to change
management, wholesale housecleaning before there has been any
determination of guilt of those individuals under Government
suspicion; immense legal fees; damage to the company’s
credibility with regulators. And there are just a few things of
immediate and inexorable consequence with an indictment.

With that Draconian potential out there, saying, “Well,
this is a factor that we'll take into consideration that will auger
in favor or against prosecution,” makes it almost imperative
for the corporation to acquiesce at virtually any cost to prevent
indicement from taking place.

I hasten to add that I am not an expert in this field.
Everyone else up here has been, I think, both a prosecutor
and a defense lawyer. I have not. The positions I held in the
Department of Justice did not directly involve me in prosecution.
But I have been exposed to companies or clients that were in
these situations, and while there is a lot of talk about internal
investigation and the hiring of outside counsel to do special
investigations, it seems to me that there is no principle that really
limits the requested waiver to either outside counsel, to special
investigations. Conceivably, and in most instances probably,
all counsel is required—inside corporate counsel, outside
counsel that were not hired for the special investigation—
anyone with any information that would help the prosecutor
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catch the crooks.

The consequences of these waivers are not just that the
information will be demanded in civil litigation. That is a very
serious consequence. In fact, the existence of the waiver is an
incentive to litigation because now you have all this information,
“the roadmap,” so to speak, available to the class action lawyers,
making it much easier to collect those contingent fees. But
that is not all. There are other governmental agencies that are
likely to follow. There are congressional investigations. Those
of us who have been in town a while know the consequence
of congressional investigations and the synergy that exists
between the congressional investigator and the congressional
investigation staffers, the class-action lawyers and the press; a
triangle that can get the company into sufficient trouble and
cost a lot of money.

The other consequence which George mentioned is that
people will not launch internal investigations. They will not rely
as much as they normally would on their lawyers. They may
withhold information if they know that it is not privileged,
that it is at least a risk that it might not be privileged. They
will assume that it might not be privileged. and that inhibits
the whole attorney-client relationship.

It also affects the ability of the lawyer in charge of the
process. He may couch things in terms that he thinks will be less
harmful to the client. These days, lawyers are often the subject
of investigation, if they are perceived as part of the problem or
too much of an obstruction. Lawyers are at risk themselves, and
will therefore tend to act in self-protective ways; which inhibits
the effectiveness of the attorney-client relationship.

Now, let me come to a final couple points. It seems to
me that the waiver of the attorney-client privilege amounts to
a waiver of the Sixth Amendment right to counsel altogether.
‘The waiver of the privilege means that the lawyer really cannot
properly defend the client. Let us say, if plea bargaining
negotiations break down, that the lawyer is of no use anymore.
That lawyer’s communications have been compromised.
The lawyer has already become, to large degree, an agent of
the Government, and, in part, a potential witness against
the client. The attorney is seriously compromised at that
point, and therefore the general ability to give legal advice is
compromised.

We are thinking of this only in terms of the attorney-
client privilege. Is there any principle that you know that
prompt the Government to say, “If you're really want to be
cooperative, waive the spousal privilege, the physician-patient
privilege, the clergy privilege...” I cannot remember all the
names of these privileges. But what is the principle that would
limit it to the attorney-client privilege? The only one that I can
think of is that the attorney is the one that really has, in most
cases, the evidence to catch the crooks. But it might be the
doctor. It might be the spouse. It might be someone else. It is
not necessarily limited to attorney-client privilege.

And we are talking in terms of corporations, but what is
the principal basis upon which this practice would be strictly
limited to corporations as opposed to individuals? Why not
say this to an individual that you are investigating? “I want to
decide whether to prosecute you're not, and part of that decision
is whether or not you wave the attorney-client privilege.” If this
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were widespread with respect to individuals, will the ultimate
plea bargain be accepted by the judge as truly voluntary, truly
knowledgeable, based upon advice of counsel—the counsel
that has already been compromised? These are just some of the
things that occur to me.

My final thought, with respect to Georgia’s paper (which
is really truly terrific): One of the points in there is to negotiate
the agreement, even if you are in the districts where there is no
such thing as a limited waiver, at least under some of these court
decisions. If nothing else, this provides you with the opportunity
to preserve the issue for appeal. There is going to be a decision
someday, and you would not want to be the lawyer that did not
have the agreement that would provide the predicate for the
appeal that might be the case for the Supreme Court.

There is also some reference in the paper about putting in
a provision that deals with the agreement which states that this
can be submitted under appropriate circumstances to a court
in the form of a stipulation, so it becomes part of a court order.
‘That may not work in all cases, but it might in some. I think
there is a hint of this in George’s paper. And it seemed to me
a good idea in the negotiations with the Government to put
in a requirement that the Government come in and support
the claim of privilege, limited privilege, when the class-action
lawyers come after the materials; so that the lawyer for the
defendant company is saying, “Not only we have disagreement.
It was a limited waiver, but the Government’s coming in and
saying, ‘Yes. That would do damage to the Government, and
we think that the court should respect it.” In fact, there is a
common interest, something like a joint defense agreement
basis for the Government entering into this deal with us with
respect to the limited nature of the waiver, so the court has got
some reason other than “Gee, we don’t like to do it.”
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ENVIRONMENTAL AW & PROPERTY RIGHTS

STANDING IN THE HoT SEAT: CLIMATE CHANGE LITIGATION

By Jonathan H. Adler*

he future of climate change policy may be decided in a

federal courtroom rather than on Capitol Hill. In recent

years, state attorneys general and environmentalist
groups have brought lawsuits secking to force action on the issue
of climate change under a range of statutes and legal theories.
One case, Massachusetts v. EPA, was argued before the Supreme
Court in November 2006. More are on the way.

The plaintiffs in Massachusetts charge that the
Environmental Protection Agency is obligated to regulate
vehicular emissions of greenhouse gases as “pollutants” under
the Clean Air Act (CAA). Other lawsuits seek to force the EPA
to regulate greenhouse gas emissions from power plants and
classify carbon dioxide as a criteria air pollutant subject to a
national ambient air quality standard like particulates or ozone
smog. Still other lawsuits call for federal agencies to consider
the potential effect of agency actions on global climate change
under the National Environmental Policy Act or allege that
greenhouse gas emissions contribute to the “public nuisance”
of global warming under federal common law. How courts
resolve these and other pending cases could shape the force of
climate change policy for years to come.

STANDING’S REQUIREMENTS

A threshold issue in climate change litigation: whether
environmental plaintiffs have standing to sue over climate
change. This is an important question; if plaintiffs do not
have standing, federal courts lack the jurisdiction to hear
their claims. Article III of the Constitution confines federal
jurisdiction to “cases” and “controversies.” This limitation helps
ensure that courts decide only matters that are fit for judicial
resolution. As such, the standing requirement is an essential
component of the separation of powers, helping to safeguard
individual liberty, maintain political accountability and protect
the democratic legitimacy of federal policy. As Chief Justice
John Roberts observed in a 1993 law review article, “[bly
properly contenting itself with the decision of actual cases or
controversies at the instance of someone suffering distinct and
palpable injury, the judiciary leaves for the political branches
the generalized grievances that are their responsibility under
the Constitution.”

The basic requirements for standing were outlined in
the seminal case of Lujan v. Defenders of Wildlife> In order to
establish standing, a plaintiff must make three showings. First,
he must demonstrate that he has suffered an “injury-in-fact”
that is “actual or imminent” and “concrete and particularized.”
Second, the plaintiff must demonstrate that the alleged injury
is “fairly traceable” to the conduct challenged in the litigation.

* Jonathan H. Adler is Professor of Law and Director of the Center for
Business Law and Regulation at the Case Western Reserve University School
of Law. He contributed to an amicus curiae brief filed by the Cato Institute
in Massachusetts v. EPA, upon which portions of this article are based.
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‘Third, the plaintiff must show that a favorable decision will
redress the alleged injury. As the Supreme Court has made clear
time and again, most recently in DaimlerChrysler v. Cuno, the
burden is on the plaintiff to demonstrate that he has standing.?
Standing cannot simply be assumed by the court, even if the
issue is not raised by the parties.

The very nature of climate change makes standing claims
particularly difficult. An injury-in-fact must be both “actual or
imminent” and “concrete and particularized”—a test climate
change plaintiffs may find difficult to meet. As explained below,
insofar as litigants assert near-term effects—those that are most
likely to be “actual or imminent”—they are more likely to be
general, climatic effects that are not concrete and particularized
to the particular litigants. The converse is also true. Insofar as
a plaintiff asserts specific, localized effects so as to meet the
concrete and particularized requirement, the harms alleged
will be farther off in the future—resulting from accumulated
climate change over years, if not decades—and therefore less
likely to meet the actual or imminent requirement. Given the
global nature of climate change, redressability is also a concern,
as unilateral U.S. regulation, even regulation far in excess of
what is sought in current cases, will do little, if anything, to
forestall future climate change.

Standing is not the only jurisdictional hurdle for plaintiffs
in climate change cases. There are prudential reasons for
courts to stay their hands as well. As a general matter, federal
courts are reluctant to intervene on major policy questions
with international implications. The last several presidential
administrations have been actively involved in international
discussions over what, if anything, to do about climate change.
The United States has signed various agreements, including
the Kyoto Protocol, but no treaty with binding limitations
has been submitted to the Senate for ratification. Nonetheless,
the U.S. continues to talk with other nations about alternative
approaches to climate change, and has agreed with several
nations to pursue the development and proliferation of low-
emission technologies. Whether these approaches constitute
a wise or sufficient response to climate change, the existence
of international agreements and ongoing negotiations could
further discourage courts from entering the fray. Indeed, as of
this writing, at least one federal court has found climate-based
nuisance claims to constitute “political questions” unfit for
judicial resolution.

CLIMATE STANDING IN COURT

Courts have already divided on whether climate change
plaintiffs have standing to bring their claims in federal court.
In Massachusetts v. EPA a three judge panel of the U.S. Court
of Appeals for the District of Columbia Circuit split three
ways on the standing question in rejecting the petition for
review.” Judge Sentelle concluded the plaintiffs lacked standing,
finding the asserted injuries too diffuse and generalized to
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meet the requirement that the asserted injury be “concrete and
particularized.” Judge Randolph failed to resolve the standing
question, finding it bound up in the merits of the case, and
seized upon an alternative basis to reject the petition for review.
Judge Tatel, in dissent, thought the standing hurdle was easily
met, given Massachusetts’ detailed allegations of the particular
harms that could befall the state plaintiffs. This, Tatel believed,
was sufficiently “concrete and particularized” to satisfy the
standing test.

This was not the first time the D.C. Circuit was
called upon to answer the standing question. In 1990, in City
of Los Angeles v. NHTSA,® the court held that plaintiffs had
standing to challenge the National Highway Transportation
Safety Administration’s failure to consider the potential effect of
automotive fuel economy standards on greenhouse gas emissions
and climate change under the National Environmental Policy
Act (NEPA). Judge Douglas Ginsburg dissented, arguing the
panel decision effectively “eliminated” the standing requirement
in NEPA cases “for anyone with the wit to shout ‘global
warming’ in a crowded courthouse.” Before additional climate
change cases could make their way to the D.C. Circuit, however,
City of Los Angeles was effectively overruled in a subsequent
case.?

While the threat of climate change may not have been
enough to demonstrate standing in the D.C. Circuit, NEPA
plaintiffs have fared better in federal district courts in other
circuits. In Friends of Earth, Inc. v. Watson, the federal district
court for the Northern District of California found that
environmental plaintiffs had standing to challenge the failure of
the Export-Import Bank and the Overseas Private Investment
Corporation to conduct environmental impact statements that
considered the potential effect of funded projects on greenhouse
gas emissions.” In June 2006, another federal district court
found that environmental plaintiffs had standing to raise claims
under the Clean Air Act linked to climate change.'’

Dogks CLiMATE CHANGE CAUSE AN “INJURY-IN-FACT”:

While global warming is a valid environmental concern,
federal courts should be reluctant to find that environmentalist
plaintiffs have standing to raise climate change claims in federal
courts. Allegations that greenhouse gases will cause injuries due
to effects on the climate, almost by definition, are the sort of
generalized grievance unfit for judicial resolution. Insofar as
petitioners seek to identify specific harms that could result from
the failure to control greenhouse gas emissions, it is difficult to
show legally cognizable injuries that are both actual or imminent
and concrete and particularized. Indeed, as environmentalist
petitioners strain to demonstrate their alleged harms to satisfy
one prong of the injury requirement, they undermine their
ability to satisfy the other requisite half of the test. There is also
reason to doubt whether climate claims are judicially redressable
in any meaningful sense, particularly in cases where they seek to
force federal regulation, and not just the generation of additional
information or analyses (as in NEPA cases).

That climate change may be an urgent concern provides
no argument for discarding the traditional requirements of
standing. As the Supreme Court noted in United States v.
Richardson:
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It can be argued that if [petitioners are] not permitted to litigate
this issue, no one can do so. In a very real sense, the absence of any
particular individual or class to litigate these claims gives support
to the argument that the subject matter is committed to the

surveillance of Congress, and ultimately the political process.

That an issue cannot be litigated does not mean it will not
be addressed. Whether they, or any other potential plaintiffs,
have standing, environmentalist groups and state governments
retain their ability to seek redress of their grievances through
the political process. Indeed, the regularity with which climate
change emerges in Congtessional debate, the increased relevance
of environmental concerns in national political campaigns, and
the rapid speed at which states have adopted various climate-
related measures, amply demonstrate that the political process
is fully capable of adopting climate policies if and when the
public demands such action. A Republican Congress may
have been reluctant to regulate greenhouse gases, but a Senate
Environmentand Public Works Committee chaired by Senator
Barbara Boxer (D-CA) is unlikely to be so reticent.

The injury-in-fact requirement of Article Ill is a particular
problem for environmentalist plaintiffs in climate change cases.
As noted above, in order to have standing, petitioners must
allege an injury in fact that is bozh “actual or imminent” and
“concrete and particularized.” The injury must also be concrete
“in both a qualitative and temporal sense.”'* Yet this is a difficult
showing for climate plaintiffs to make. As characterized by the
Supreme Court in various cases, to be “actual or imminent,”
an alleged injury must be “palpable,” “certainly impending”or
“real and immediate,” and not “hypothetical.” Allegations of a
far-off injury at a much later date are too speculative to suffice.
As the Court explained in Lujan:

Although ‘imminence’ is concededly a somewhat elastic concept,
it cannot be stretched beyond its purpose, which is to ensure
that the alleged injury is not too speculative for Article III
purposes—that the injury is certainly impending."

Insofar as litigants assert near-term effects—such
as the minor perturbations in the climate that may have
been detected, they are general, climatic effects that are not
concrete and particularized to the petitioners. Insofar as
petitioners allege current harm from changes in the global
climate, they are merely alleging the sort of generalized
grievance that should not be sufficient to establish standing.
Current changes in the global climate are felt by all U.S.
citizens—indeed by all citizens of the world. They are not
particular to any specific set of environmentalist plaintiffs,
nor can they be.

The strength of the scientific evidence supporting
estimates of the anthropogenic contribution to climate
change does not alter the analysis. Courts need not question
environmentalist plaintiffs’ presentation of contemporary
climate science to conclude that they lack standing. As the Court
concluded in Friends of the Earth v. Laidlaw Environmental
Services, “The relevant showing for purposes of Article I1I
standing... is not injury to the environment, but injury
the plaintiff”'* Claims about current or projected climatic
changes are not, by themselves sufficient to confer standing
absent a demonstration of harm to the plaintiffs themselves in
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a concrete and personal way. Accepting that human activities
are contributing to a gradual rise in global mean temperatures
does not, by itself, resolve the standing inquiry.

For instance, insofar as the plaintiffs in Massachusetts v.
EPA have sought to allege harms particular to them—specific,
localized effects such as the fear in the Commonwealth of
Massachusetts an eventual rise in sea levels over the next century
will lead to property loss—the harms alleged are too remote
to satisfy the actual or imminent requirement. Even the best
predictions of what may transpire in the earth’s climate in the
year 2050 or 2100 are too speculative and distant to fulfill
the requirement that alleged injuries are “actual or imminent”
Unlike claims of an immediate environmental impact, these
allegations rely upon many variables, including but not limited
to estimates of future greenhouse gas emissions, climatic
feedback mechanisms, and other exogenous variables, that may
change dramatically in the years to come. This makes the claims
too speculative to satisfy the injury requirement.

The potential seriousness of climate change does not
obviate petitioners’ obligation to demonstrate that they meet
the requirements of Article III standing, or alter the analysis
of injury. Even where the injury alleged is “one of the most
serious injuries recognized in our legal system,” this Court has
recognized its obligation to ensure that the plaintiffs completely
satisfy the requirements of Article I, as “the federal judiciary
may not redress [any injury] unless standing requirements
are met.”"® If “environmental concerns provide no reason to
disregard limits in the statutory text,” as Justice Kennedy argued
in Rapanos v. United States, such concerns clearly provide no
reason to disregard the jurisdictional limitations imposed by
Article IT1.1

UNREDRESSABLE INJURIES

It is not enough to establish standing, that a petitioner
demonstrate “injury-in-fact.” Plaintiffs must also demonstrate
that the injury alleged is fairly traceable to the federal action
challenged and is likely to be redressed by the relief sought in
federal court. This is also a difficult showing for environmental
plaintiffs to meet.

The federal regulation plaintiffs in Massachusetts hope
will result from their litigation, by itself, will not likely have
any meaningful, even measurable, effect on the alleged injuries.
The environmentalist plaintiffs’ ultimate claim is that the EPA
is required to regulate tailpipe emissions of greenhouse gases
from new motor vehicles under Section 202 of the CAA. U.S.
motor vehicles as a whole constitute approximately six percent
of global emissions, yet those vehicles potentially subject to
EPA regulation—new vehicles—are only a small fraction of this
petcentage, and the rate of emission reduction is a function of
gradual fleet turnover. As greenhouse gas emissions from other
parts of the world likely will continue to climb, the effect of
such regulation in the U.S. would be truly negligible.

Even if one assumes that EPA regulation could eliminate
all vehicular emissions of greenhouse gases tomorrow, it is
arguable whether any meaningful effect would result. Dr.
T.M.L. Wigley of the National Center for Atmospheric
Research demonstrated that, were all developed nations to
fully comply with the greenhouse gas emission reduction
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targets established by the Kyoto Protocol, and maintain such
controls through 2100, this would only change the predicted
future warming by 0.15°C by 2100; projections in sea-level rise
would be modified by only 2.5 centimeters."” Yet the reductions
modeled in Wigley’s study are several times greater than the
complete elimination of all greenhouse gas emissions from
the U.S. transportation sector, let alone any realistic estimate
of emission reductions to be achieved from the imposition
of regulatory controls over time. Add in the lead time, that
petitioners acknowledge is necessary for emission reductions
to be implemented economically, and the amount of tangible
redress plaintiffs can hope for approaches zero.

The plaintiffs in Massachusetts argue that regulations in
the U.S. would spur technological change and encourage other
nations to follow suit—which may be so, but is not a legally
sufficient basis on which to find redressabiltiy for the purposes
of standing. Claims about the future actions of various third
parties are not subject to federal jurisdiction. Whereas in Lujan
the redressability of the plaintiffs’ claims depended upon the
compliance of another agency within the federal government,
the claim of redressability in Massachuserts is contingent upon
the future actions of foreign governments, private firms,
and the market for automotive technologies. Whether other
countries would come to mandate technology developed in
response to U.S. regulation, as some environmentalist groups
claim, the unconstrained, voluntary actions of third parties at
some indefinite point in the future cannot serve to satisfy the
redressability requirement of standing. Such claims are simply
too conjectural to satisfy standing under Article I1I.

STATES SEEK STANDING AS STATES

Some state attorneys general have claimed that states
should have standing because judicial resolution of specific
claims, such as whether the EPA has authority to regulate
greenhouse gases under the Clean Air Act, will affect the ability
of states to adopt greenhouse gas regulations of their own. For
instance, some state amici in Massachusetts argue for standing
because the EPAs fzilure to regulate greenhouse gas emissions
from motor vehicles “could be and indeed have been challenged
as preempted based on the EPA’s decision.” Their claim is
that some states “are harmed by the EPA’s decision because it
intrudes on their sovereignty by subjecting them to claims that
they are prevented from regulating motor vehicle emissions as
the CAA permits.”

Whether states are subject to claims of federal preemption
is, however, a sufficiently independent question from whether
the EPA the authority to regulate greenhouse gas emissions
under the Clean Air Act that states cannot ground their claim
of standing on EPA’s refusal to regulate. While some may argue
that the EPA’s lack of authority under Section 202 is a basis
for preempting states from adopting emission standards of
their own, a contrary decision by EPA would stop opponents
of state regulation from forwarding other plausible claims of
preemption. Moreover, state amici cannot demonstrate that
the EPA’s lack of authority to regulate vehicle emissions of
greenhouse gases will lead to the preemption of state efforts to
adopt such controls, as there are many alternative bases upon
which courts could conclude that state regulation of greenhouse
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gases is preempted. Not only may courts conclude that state
efforts to regulate greenhouse gases are preempted by Section
202(a), irrespective of EPA’s authority under the CAA, but other
provisions of federal law, such as the Energy Policy Conservation
Act, may be sufficient to preempt state efforts.

As the Supreme Court has noted in another context, it
is just not possible for a litigant to prove in advance that the
judicial system will lead to any particular result in his case,'® so
the states effort to ground their standing claim on what legal
claims will or will not be advanced as a result of EPA’s decision
must fail. Even if the Supreme Court were to conclude that EPA
had the authority to regulate greenhouse gas emissions under
the CAA, and EPA to adopt such emission standards, there
is no guarantee that states would be free to adopt their own
regulations on vehicular emissions. Among other things, state
efforts to regulate vehicular emissions would still be contingent
upon the issuance of a waiver from the EPA under CAA Section
209, as well as a determination that the ability of states other
than California to adopt vehicle emission controls under
CAA Section 177 extends to emissions that are not subject to
regulation under the CAA’s non-attainment provisions. Thus,
states ability to regulate automotive emissions would remain
wholly speculative.

Some states argue that “because the EPA has refused to
regulate emissions of pollutants associated with climate change
from motor vehicles, California’s standards are the only ones
available to the States that desire to regulate such emissions.” Yet
this would be equally true were the EPA to regulate greenhouse
gas emissions from motor vehicles. Under the CAA, the only
option states ever have with regard to the regulation of motor
vehicle tailpipe emissions is to accept existing federal standards
or to adopt relevant standards adopted by the state of California.
This remains so irrespective of whether EPA has or exercises the
authority to regulate tailpipe emissions of greenhouse gases.
So, even assuming that the states suffer the injury they allege,
they would still lack standing because their alleged injury is
neither fairly traceable to the EPAs alleged failure to regulate
greenhouse gas emissions, nor can it satisfy the requirement
of redressability.

CooLING CourTts TO CLIMATE CLAIMS

In filing lawsuits over climate change, environmental
plaintiffs have sought to drag federal courts into a complex and
contentious policy question at the intersection of economics,
environmental protection, international diplomacy, and
distributive justice. This is an invitation courts should not
accept. How and when the United States should address the
threat of global warming is a decision that should be made
in the halls of Congress, and perhaps in international treaty
negotiations—not in federal courts. If environmentalist groups
and others believe the political branches’ voluntary initiatives
and agreements with other nations to encourage low-emission
technologies are insufficient they can make their case in the
public square and through the established democratic political
process, push for change.

Climate change is doubtless a serious public policy issue.
Global warming may in fact be the greatest environmental
concern of the twenty-first century. But this does not mean
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that courts should abandon traditional limitations on their
jurisdiction. Current claims of injury from global warming
are quintessential generalized grievances that Article I1I courts
are not competent to address. However serious or urgent the
threat of climate change may be, such concerns are best resolved
through the political process, and not federal litigation.
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FEDERALISM AND SEPARATION OF POWERS

THE STATE SECRETS PRIVILEGE: NECESSARY EvIL?

By Claudio Ochoa™

he state secrets privilege is a common-law evidentiary

privilege that allows the Executive to withhold certain

information from civil discovery if it believes disclosure
would harm the national security or foreign policy of the United
States. The privilege is absolute. If a court accepts the Executive’s
assertion that the subject evidence could reasonably harm the
nation’s security, the information may not be disclosed regardless
how great the need of the party secking discovery is said to be.
In addition to sanctioning sensitive evidence or information in
its possession, the Executive can apply the privilege to protect
against disclosure of the nation’s intelligence gathering sources,
methods, and capabilities, and against disruption of diplomatic
relations with foreign governments.’

'The Bush Administration has been thoroughly criticized
for its use of the privilege, which it has invoked on numerous
occasions.? The most notable invocations include dismissals
of (1) a suit brought by a FBI “whistleblower” against the
Bureau;® (2) a claim that the CIA discriminated against an
African-American operations officer because of his race;* (3)
allegations that CIA operatives kidnapped, tortured and held
incommunicado a foreign-national until releasing him without
charges more than a year later; and (4), most recently, the
attempt to prevent judicial review of the National Security
Agency’s domestic surveillance program.’

Due to the alarming outcome required by the privilege in
these and other cases, the state secrets privilege has come under
attack as “undemocratic” and a “relic of the cold war.”® This
article examines the state secrets privilege, its jurisprudential
evolution, its critiques and its justifications.

THE JURISPRUDENTIAL EVOLUTION OF THE PRIVILEGE

American courts first alluded to the privilege in the 1807
treason trial of Aaron Burr.” While the case did not turn on the
matter, the court acknowledged that there may be circumstances
where courts should suppress evidence if “it would be imprudent
to disclose,” or was the “wish of the executive.”®

The Supreme Court first addressed (a form of) the
privilege in 1876 in Totten v. US, which involved the estate of a
man who claimed he had entered into a clandestine agreement
with President Lincoln to spy on the Confederacy during the
Civil War.? Although he had performed the service, after the
President’s death, the Government refused to pay his estate,
questioning Lincoln’s prerogative to enter into such a contract.
In reviewing the lower court’s opinion, which supported the
Government’s refusal, the Court noted that its objection was
not to the contract, but to the power of the courts to act upon

* Claudio Ochoa is an associate in the White Collar group of DLA Piper
Rudnick Gray Cary US LLP in Washington, D.C. He thanks partners
Sheldon Krantz and Earl Silbert for their assistance in reviewing the
piece. This article draws from a memorandum on the state secrets privilege
submitted to a blue ribbon commission of the Constitution Project.
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this issue. Given the secret nature of the employment, the Court
found that the Judiciary could not review the matter without
exposing sensitive details that could pose a “serious detriment
[to] the public.”'
The Supreme Court dismissed the case and closed its
opinion by declaring:
It may be stated as a general principle, that public policy forbids
the maintenance of any suit in a court of justice, the trial of
which would inevitably lead to the disclosure of matters which
the law itself regards as confidential, and respecting which it will
not allow the confidence to be violated."

The Judiciary did not significantly modify privilege
jurisprudence until 1953, when the Supreme Court decided
U.S. v. Reynolds, which established the basis for our current
understanding of the doctrine. Reynolds concerned the deadly
crash of a B-29 aircraft that was testing secret electronic
equipment.'? Three widows of the deceased civilians onboard
sued the Government under the Federal Tort Claims Act.
At issue was access to the official accident report, which the
Government refused to produce to the plaintiffs on the grounds
it was “privileged.” The Government also refused to provide the
report to the district and appellate court so each could judge
the sensitivity of the information itself. Consequently, both
courts rejected the Government’s privilege claim, holding it in
violation of the Constitution’s system of checks and balances,
and entered judgment for the plaintiffs.”

The Court reversed the Third Circuit, however,
concluding that such a privilege did exist and should be weighed
in the facts of the case. In an attempt to craft a compromise
between national security and the need for judicial inquiry,
it held that the Executive may invoke this privilege if it can
“satisfy the court, from all the circumstances of the case, that
there is a reasonable danger that compulsion of the evidence
will expose military matters which, in the interests of national
security, should not be divulged.”"* Recognizing that “judicial
control over the evidence in a case can not be abdicated to the
caprice of executive officers,”” it added that a court should at
the same time “not jeopardize the security which the privilege
is meant to protect by insisting upon an examination of the
evidence, even by the judge alone, in chambers.”'¢

The decision acknowledged a principle of proportion:
the greater the need demonstrated by the moving party, the
further the court should inquire as to the propriety of allowing
the privilege’s invocation.” The Court, however, warned that
such inquiry did not constitute a strict balancing test: “even
the most compelling necessity cannot overcome the claim of
privilege if the court is ultimately satisfied that military secrets
are at stake.”'® Subsequent courts have affirmed this principle,
arguing that the balance was “struck”™ in Reynolds “between
the interest of the public and the litigant in vindicating private
rights and the public’s interest in safeguarding the national
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security.”? In other words, the privilege is absolute—"[n]o
competing public or private interest can be advanced to compel
disclosure.”!

Reynolds announced a two-part procedure through which
the Executive can formally assert the privilege. First, there
must be a formal claim of privilege, lodged by the head of the
department that has control over the matter, after personal
consideration by that officer.” Second, once properly invoked, a
court must review the claim to determine if the “circumstances
are appropriate for a claim of privilege; such a judicial enterprise
requires delicacy, so as not to forcle] a disclosure of the very
thing the privilege is designed to protect.””” Courts must
uphold the privilege if the Government provides adequate
demonstration that “the information poses a reasonable danger
to secrets of state.”**

When considering Reynolds, it is important to note that
the Supreme Court decided the case during the emergence of
the Communist threat. This context appears to have contributed
to its decision to suppress the B-29 crash report (“we cannot
escape judicial notice that this is a time of vigorous preparation
for national defense”).? Still, the Court’s recognition of
the privilege appears to stand independent of this fact (“the
principles which control the application of the privilege emerge
quite clearly from the available precedents).”

CRITICISM OF THE PRIVILEGE

Criticism of the privilege is understandable given its effect
on two staples of our system of government: (1) the concept
of separation of powers, and (2) the protection of individual
rights.

Separation of Powers
The tension between the privilege and separation of
powers was articulated best by the Third Circuit in Reynolds:

But to hold that the head of an executive department of the
Government in a suit to which the United States is a party may
conclusively determine the Government’s claim of privilege is to
abdicate the judicial function and permit the executive branch
of the Government to infringe the independent province of the
judiciary as laid down by the Constitution . . . the Government
of the United States is one of checks and balances. One of the
principal checks is furnished by the independent judiciary . . .
Neither the executive nor the legislative may encroach upon the
field which the Constitution has reserved for the judiciary by
transferring to itself the power to decide justiciable questions
which arise in cases or controversies submitted to the judicial

branch for decision.?”

Courts have nevertheless been reluctant to scrutinize
executive invocations of the privilege because national security
matters are uniquely within its expertise. As such, the Executive
deserves “the utmost deference.””® Without a meaningful check-
and-balance, though, it is conceivable the Executive could abuse
this power to shield information for reasons other than national
security. As the Supreme Court noted in U.S. v. Nixon, in its
discussion of the President’s claim of executive privilege:

It is but a small step to assert a privilege against any disclosure
of records merely because they might prove embarrassing
to government officers. Indeed it requires no great flight of
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imagination to realize that if the Governments contentions in
these cases were affirmed the privilege against disclosure might
gradually be enlarged by executive determinations until, as is
the case in some nations today, it embraced the whole range of

governmental activities.”

Despite this warning, courts have tended to grant the
Executive significant license to label evidence “secret.” This allows
it to protect information even for inappropriate purposes—
including “to cover up embarrassment, incompetence,
corruption or outright violation of law.”*® History is scattered
with various examples of such abuse.?' Some critics claim that
the Executive abused the privilege in the very case in which
the Supreme Court first formally discussed the privilege, U.S.
v. Reynolds.>

John Dean, former White House Counsel to President
Nixon, goes so far as to assert that “the invocation of national
security [in state secrets cases] borders on being a hoax.” In
his opinion, secrets that could harm national security are very
rare—most assertions of the privilege are designed to protect
embarrassing information and executive overreach of power.**
Asaresulg, the privilege is “more a sword than a shield,” because
the government can dispose of a case without litigating the
legality of its actions and without having to say exactly why
the privilege applies.?

Individual Rights
The second critique of the state secrets privilege concerns
its effect on individual and constitutional rights. When invoked,
the privilege may infringe, if not quash, these rights in the
following ways:

i) Dismissal of legitimate claims: “Denial of the forum
provided under the Constitution for the resolution of
disputes, U.S. Const. art. I11, § 2, is a drastic remedy that
has rarely been invoked.” Yet, this is often the result if
the Executive chooses to invoke the privilege. Because
there is no balancing of the merits of a claim versus
the importance of the “secret information,” courts will
dismiss even legitimate and meritorious claims if they
accept the Government’s assertion that discovery could
reasonably harm national security.” In some instances,
this could effectively allow executive agencies to “opt out
of compliance” with federal statutes by claiming simply
that the subject matter touches on issues of national
security.®

ii) Ex parte communications: “Justice is rooted in the notion
that ‘truth will emerge from two advocates presenting their
version of the facts in a structured format to a neutral and
detached decision-maker.””* But invocation of the privilege
often results in ex parte communications between federal
officials and the judge, during which the government seeks
to persuade the court that issues of national security are at
stake. Because opposing counsel often lacks the adequate
clearance, counsel may never know the substance of these
meetings or the evidence presented by the Government.
Additionally, ex parte communications may deny counsel
the right to be heard on an issue, as guaranteed by the Sixth
and Fourteenth Amendments.*’
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iii) /n camera review: “Disclosures in camera are inconsistent
with the normal rights of a plaindiff of inquiry and cross-
examination, of course, but if the two interests cannot be
reconciled, the interest of the individual litigant must give
way to the government’s privilege against disclosure of its
secrets of state.”!

iv) “Blind Counsel”: Private counsel require access to
information about their client’s case in order to serve as an
effective advocate. As a result of ex parte communications,
classified evidence, and redacted briefs and opinions, it may
be impossible for counsel to know the basis of a court’s
ruling. “In appealing such a ruling,” scholars William
Weaver and Robert Pallitto note, “it is unclear how a
litigant would be able to go about addressing arguments it

may not see, drawn from evidence it may not review.”*

v) Substantive rights: The Bill of Rights guarantees certain
rights to each citizen of the United States, such as the
right to free speech and protection against unreasonable
search and seizure. In some recent cases, plaintiffs have
claimed that the Government has infringed on these
rights in violation of the Constitution. Yet, by invoking
the state secrets privilege, the Executive can shield any
alleged constitutional violation from substantive review by
a court, regardless of the merits of the claim. In this sense,
it appears ultra-constitutional.®®

JUSTIFICATION FOR A STRONG PRIVILEGE

Although these are real and concerning byproducts of
the privilege, many argue that they must be considered in
conjunction with the privilege’s justification.

Separation of Powers

First and foremost, it is argued, the Executive does not
have absolute, un-checked power to invoke the privilege. The
privilege is only absolute in the sense that issues of national
security will always pre-empt those of the individual. However,
before the privilege can reach that point, a court must be satisfied
that the case poses a reasonable danger to secrets of state.* A
court is free to review, question and analyze the Government’s
assertion until it reaches that level of comfort. It is ultimately
up to the court whether to allow its invocation.

Courts have granted the Executive extreme deference in
examples where it has been invoked because they themselves
have recognized that the Judiciary is ill-equipped to review
matters of national security.” For instance, in Haig v. Agee, the
Court noted: “[m]atters intimately related to foreign policy
and national security are rarely proper subjects for judicial
intervention.”* Likewise, El-Masri v. Tenet: “courts must []
bear in mind the executive branch’s preeminent authority over
military and diplomatic matters and its greater expertise relative
to the judicial branch in predicting the effect of a particular
disclosure on national security.”?’

This position has been reinforced by what has become
known as the mosaic theory, which recognizes that “intelligence
gathering . . . is more akin to the construction of a mosaic than
itis to the management of a cloak and dagger affair. Thousands
of bits and pieces of seemingly innocuous information can be
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analyzed and fitted into place to reveal with startling clarity how
the unseen whole must operate.”® Thus, the Executive, which
“must be familiar with ‘the whole picture, as judges are not, [is]
worthy of great deference given the magnitude of the national
security interests and potential risks at stake.”®

This deference may be grounded on a deeper level, as
well. There is significant authority for the argument that the
President’s authority to invoke the privilege is in part based on
Article IT of the Constitution, not just strictly the common law.*
It is widely recognized that the President has the “authority to
control access to information bearing on national security . . .
[which] exists quite apart from any congressional grant. . .. The
authority to protect that information falls on the President as
head of the Executive Branch and as Commander in Chief.”" In
Nixon, the Supreme Court “emphasized the heightened status of
the President’s privilege in the context of ‘military, diplomatic,
or sensitive national security secrets.”*

Notably, Justice Stewart, in his concurrence in New York
Times Co. v. U.S., recognized that Executive power in the areas
of national defense and international relations were largely
unchecked by the legislative and judicial branches.”® Rather
than rein in this power, he concluded: “The responsibility must
lie where the power is. If the Constitution gives the Executive a
large degree of unshared power in the conduct of foreign affairs
and the maintenance of our national defense, then under the
Constitution the Executive must have the largely unshared
duty to determine and preserve the degree of internal security
necessary to exercise that power successfully.”**

The Founders themselves apparently recognized at
least the need for such a privilege. John Jay in 7he Federalist
Papers observed that the only way the Executive could gather
valuable intelligence was if it could protect its sources from
discovery, even by other branches of the government.” George
Washington, in deciding whether to turn over documents to the
Congress, stated that “he could readily conceive there might be
papers of so secret a nature, as that they ought not to be given
up.””® His cabinet, including members Thomas Jefferson and
Alexander Hamilton, unanimously agreed that “the Executive
ought to communicate such papers as the public good will
permit, and ought to refuse those, the disclosure of which
would injure the public.””

Although all these instances dealt with Executive
privilege—withholding documents from Congress or the
public at large—there is no reason to believe the state secrets
privilege—the withholding of evidence in litigation based on
national security concerns—should operate differently. The
public, and both the legislative and judicial branches can lay
an equal claim on the information. Thus, the genesis of the
privilege was not the Cold War, but a recognized need to ensure
the continued existence of the country.

Individual Rights
At the outset, it must be noted that the state secrets
privilege directs dismissal only if the information at issue goes to
the core of the claim or a potential defense. It is undeniable that
the privilege has a devastating effect on individual litigants who
face such a result, bu this is an inescapable fact of competing
interests. It is often recognized that “[t]he state secrets privilege
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is the most basic of government privileges [because] it protects
the survival of the state, from which all other institutions
derive.”® In other words, the very purpose of the privilege is
to serve the common good. And for this reason, the law must
render individual interests secondary to the general citizenry,
especially in the context of terrorism where there is a significant
potential of wide-spread public harm.

The Fourth Circuit directly faced this dilemma in Sterling
v. Tenet, where the defendant brought a racial discrimination
suit against the Director of the Central Intelligence Agency.”
In dismissing his claim under the Government’s invocation of
the privilege, the court noted:

We recognize that our decision places, on behalf of the entire
country, a burden on Sterling that he alone must bear. “When
the state secrets privilege is validly asserted, the result is unfairness
to individual litigants—through the loss of important evidence
or dismissal of a case—in order to protect the a greater public
value.” Yet there can be no doubt that, in limited circumstances
like these, the fundamental principle of access to court must
bow to the fact that a nation without sound intelligence is a
nation at risk.®

Secrecy, although disfavored inademocraticgovernment,
has long been held a requisite for any successful intelligence
operation. ¢ The view was put by George Washington, the
first President of the Republic, during his time as General:

The necessity of procuring good intelligence, is apparent and
need not be further urged. All that remains for me to add is,
that you keep the whole matter as secret as possible. For upon
secrecy, success depends in most Enterprises of the kind, and for
want of it they are generally defeated.®

Further justification of the privilege is made on the grounds
that not only is secrecy necessary to gain valuable intelligence to
protect Americans but also in ensuring that the very methods
used to secure that information not be compromised. According
to the current administration, “disclosure of this information
‘would enable adversaries of the United States to avoid detection
from the nation’s intelligence activities, sources, and methods,
and/or take measures to defeat or neutralize those activities,
thus, seriously damaging the United States” national security
interests.””® To give a plaintiff or even a group of plaintiffs the
power to force the Executive to disclose details about secret
informants, operations, or programs (including those that
have been successful in gathering information or preventing
attacks)—thereby compromising their integrity and the safety
of American citizens—would “convert the constitutional Bill
of Rights into a suicide pact.”*

One might add that the state secrets privilege is also
comparable to several other recognized evidentiary privileges.”
To take one example: the privilege against self-incrimination.
This privilege is also absolute in the sense that a witness can
maintain it regardless of the need of the Government or any
other party.® In order to allow its invocation, “the court must
be satisfied from all the evidence and circumstances, and ‘from
the implications of the question, in the setting in which it is
asked, that a responsive answer to the question or an explanation
of why it cannot be answered might be dangerous because
injurious disclosure could result.”” “If the court is so satisfied,
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the claim of the privilege will be accepted without requiring
further disclosure.”®

CONCLUSION

For these reasons, it can well be argued that the privilege
is neither undemocratic nor a relic of the Cold War. Due the
drastic effect it has on litigants each time it is invoked, it is
also evident, however, that the privilege comes at the expense
of individual liberty. This tradeoff, always distasteful, may in
the end be necessary to ensure the survival of the very system
of government that allows us to pursue those liberty interests
in the first place.
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NSA SURVEILLANCE: THE LITIGATION AND 1TS IMPLICATIONS

By Thomas R. McCarthy*

n December 16, 2005, the New York Times' reported
that President Bush had authorized the National
Security Agency (NSA) to conduct surveillance of
communications within the United States in the absence of
court approval for the purposes of effectuating the mandate of
the joint resolution Congress passed shortly after the September
11,2001 terror attacks.” The day after the news leak, President
Bush, in his weekly radio address, confirmed the existence of
the Terrorist Surveillance Program (“TSP”). The President
stated that he had “authorized the National Security Agency,
consistent with U.S. law and the Constitution, to intercept
the international communications of people with known links
to al Qaeda and related terrorist organizations,” and he gave a
limited description of the process used periodically to review
and reauthorize the TSP? An additional element of the TSP was
alleged in May 2006, when USA Today reported that AT&T,
Verizon, and BellSouth had provided the Government with
access to the communications records of tens of millions of
Americans,” a charge the companies have consistently denied.”
'The Government has not confirmed the existence of this alleged
“records” element of the TSP
The revelation of the TSP’s existence elicited substantial
press attention and resulted in the filing of numerous lawsuits®
challenging its lawfulness under the Constitution and
various federal statutes—including the Foreign Intelligence
Surveillance Act (FISA),” the Wiretap Act,® and the Electronic
Communications Privacy Act’—as well as under various state
constitutions and statutes. Recently, the District Courts for
the Northern District of California and the Eastern District
of Michigan have issued controversial opinions in two cases
currently pending on appeal to the Ninth and Sixth Circuit
Courts of Appeals, respectively.’® The outcome of these appeals
has the potential to impact profoundly the separation of powers
and alter the balance between the protection of civil liberties
and the ability of the Government to protect the nation against
future terrorist attacks.

NotaBLE LITIGATION

ACLU v. NSA was filed in January of 2006 in the Eastern
District of Michigan, challenging the lawfulness of the TSP and
requesting declaratory and injunctive relief."! The Government
responded by filing a motion to dismiss or, in the alternative,
for summary judgment, relying largely on its assertion of the
state secrets privilege.’? On August 17, 2006, Judge Anna Diggs
Taylor issued an opinion granting summary judgment in favor
of the Government with respect to the alleged records element
of the TSP, while declaring the confirmed “contents” element of
the TSP unconstitutional and permanently enjoining the NSA
from continuing to conduct it."”* The NSA appealed to the Sixth

* Thomas R. McCarthy is an associate at Wiley Rein and_former law clerk
to the Honorable David B. Sentelle of the United States Court of Appeals
Jor the D.C. Circuit. He recently co-authored a brief in the United States
Court of Appeals for the Sixth Circuit on bebalf of several amici supporting
the United States in litigation challenging the lawfulness of the NSA
Terrorist Surveillance Program.
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Circuit Court of Appeals, which has stayed the district court’s
order while the appeal is pending.'*

Hepting v. AT&T Corp. challenges the constitutionality
of the TSP in the context of a civil claim against AT&T for
its alleged cooperation with the NSA’s surveillance activities,
and was filed in the Northern District of California by the
Electronic Frontier Foundation on behalf of AT&T customers.
The Judicial Panel on Multidistrict Litigation consolidated
several similar actions into a multidistrict litigation (“MDL”)
with Hepting as the lead case.'® Believing federal interests were
at stake, the Department of Justice intervened in the case. As
in ACLU v. NSA, the Government filed a motion to dismiss
the case on the basis of the state secrets privilege, with AT&T
claiming additional common law and qualified immunities."”
The court engaged in in camera and ex parte review of certain
classified documents, and on July 20, 2006, Judge Vaughn R.
Walker denied these motions. The defendants appealed to the
Ninth Circuit Court of Appeals, and Judge Walker is presently
considering the defendants’ motions to stay proceedings while
the appeal is pending.

IMPORTANT CONSTITUTIONAL QUESTIONS

There are a number of constitutional questions at the
heart of the ultimate question of the legality of the TSP First, the
plaintiffs in the suits filed claim that the TSP violates the First
Amendment because it chills their overseas communications,
“disrupting [their ability] to talk with sources, locate witnesses,
conduct scholarship, and engage in advocacy.”*® Although
the court in ACLU v. NSA found such a chilling effect,” it is
unclear the asserted fear can be demonstrated to be objectively
reasonable given that the Government has refused to divulge any
information as to the identity of the intercepted communicants.?
The Supreme Court has rejected such speculative claims in a case
challenging “the Department of the Army’s alleged ‘surveillance
of lawful and peaceful civilian political activity.”*! In that case,
the Court explained that “[a]llegations of a subjective ‘chill’
are not an adequate substitute for a claim of specific present
objective harm or a threat of specific future harm.”*

Second, plaintiffs argue that the contents element of the
TSP violates the Fourth Amendment because it permits the
NSA to intercept communications in the absence of either a
warrant or probable cause.”> Although Judge Taylor held that
the confirmed contents element of the TSP violates the Fourth
Amendment, there are a number of reasons why a warrant might
not be required.* As a principal matter, it is not clear that the
Fourth Amendment even applies in this context. For example,
this Amendment does not apply to non-citizens abroad.” Nor
does it apply to foreign aggressors.*®

In addition, the Government has argued that no warrant
is required because the President has “inherent constitutional
authority to conduct warrantless searches for foreign intelligence
purposes” pursuant to his authority over foreign affairs and
his power as Commander-in-Chief.”” Indeed, the Foreign
Intelligence Surveillance Court of Review has explained that
the President has inherent constitutional authority to conduct
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foreign intelligence surveillance.”® Even aside from these
arguments, it is possible that the warrant requirement is not
applicable because the situation involves “special needs” that
go beyond basic law enforcement.” Likewise, the warrant
requirement may not be applicable because the nature of
the intercepted calls—“international communications of
people with known links to Al Qaeda and related terrorist
organizations”*—is such that the callers had a reduced
expectation of privacy.’!

Third, plaintiffs in both cases have argued that, by
operating outside the strictures of FISA, the Wiretap Act and
ECPA,** the TSP constitutes a violation of the separation of
powers.” Conversely, it can be argued that to the extent that
electronic surveillance is a tool of war, any attempt to limit
the President’s ability to utilize this tool could constitute an
unconstitutional encroachment on his powers as Commander-
in-Chief under Article II of the Constitution.** Or, it could
be argued that the courts should find that Congress impliedly
authorized the TSP when it enacted the AUMF in order to avoid
ruling on this fundamental constitutional question.®®

Resolution of these issues implicates not only
the Government and its efforts in the War on Terror. A
number of these cases challenging the TSP include private
telecommunications companies as defendants. These private
defendants may well be entitled to protection from liability
even if the TSP is ultimately found unlawful, to the extent
that they cooperated with government investigations under
the assumption that the Government’s exercise of its authority
was lawful.

A TuresHOLD QUESTION: STATE SECRETS

DPerhaps the most important issue presented in these
cases, practically speaking, is the threshold issue of state secrets,
because it may be dispositive of all of these cases. This privilege
protects confidential government information from discovery
where revelation would be inimical to national security.®® It
can require dismissal of a case in three distinct ways.”” First, a
successful claim of the privilege removes from consideration
evidence that may be necessary for the plaintiff to establish the
prima facie elements of his claim. Second, summary judgment
may be required if the evidence excluded would otherwise
provide the defendant with a valid defense to the claim. Third,
if the “very subject matter of the action” is itself a state secret,
then the court should dismiss the action in order to respect
the separation of powers and protect national security.*® For
example, the Supreme Court has a long history of dismissing
cases in which a plaintiff sues the Government over a covert
agreement between the two parties.”

The federal courts have set out guidelines for courts to
consider when faced with a claim of the state secrets privilege.”
As a general matter, “public policy forbids the maintenance of
any suit in a court of justice, the trial of which would inevitably
lead to the disclosure of matters which the law itself regards
as confidential, and respecting which it will not allow the
confidence to be violated.”! Thus, where the privilege applies, it
is absolute.** Moreover, judicial deference to Executive assertions
of the privilege is appropriate. That is, “courts must [] bear in
mind the Executive Branch’s preeminent authority over military
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and diplomatic matters and its greater expertise relative to the
judicial branch in predicting the effect of a particular disclosure
on national security.”® In addition, the Executive need not
demonstrate that disclosure of the asserted state secrets wil/
impair the defense of the nation, disclose intelligence-gathering
capabilities and methods, or disrupt foreign relations. Rather,
the Executive need only show a “reasonable danger” that these
harms may arise,* or a “reasonable possibility that military or
state secrets would be revealed.”® Furthermore, courts must be
careful to remember that “intelligence gathering . . . is more akin
to the construction of a mosaic than it is to the management
of a cloak and dagger affair. Thousands of bits and pieces of
seemingly innocuous information can be analyzed and ficted
into place to reveal with startling clarity how the unseen whole
must operate.”* And when determining what information is
to be protected by the privilege, non-sensitive information
should be segregated from protected information to allow for
the disclosure of the former.” Last, the privilege protects not
only the existence of a secret government program but also the
method and means of such a program. This is so even where the
existence of the secret program has been disclosed.*®

Judge Taylor and Judge Walker applied these doctrines
with mixed results. As to the confirmed “contents” element of
the TSP, despite the fact that the Government has disclosed
neither the method and means of surveillance nor the intended
targets of the surveillance, Judge Taylor—arguably in disregard
of Halkin v. Helms—concluded that this element of the TSP
is not a state secret.” Judge Taylor did, however, rule that the
alleged records element of the TSP is a state secret and dismissed
the records-based claims. Judge Walker similarly concluded that
the confirmed contents element of the TSP is not a state secret.
In his view, because the Government had already admitted
the TSP’s existence, along with a few details about the TSP,
there could be no danger of divulging sensitive state secrets.”
Indeed, he permitted discovery as to whether AT&T received
a certification from the Government directing AT&T to assist
it in monitoring communications content. Interestingly, Judge
Walker declined to rule as to the alleged records element of the
TSP. Although implying that this element of the TSP is a state
secret, Judge Walker emphasized that the Government could
make disclosures during litigation that make the subscriber
records program “no longer a secret” and so he denied the
Government’s motion to dismiss.

These decisions yield a less than robust state secrets
privilege. First, to the extent the courts failed to protect the
contents element of the TSP under the privilege, the courts
appeared to ignore the rule that the mere fact of the existence of
an otherwise secret government program does not warrant the
disclosure of the means and methods of its operation. Second,
Judge Walker’s decision to allow the claims based on the alleged
records element of the TSP to survive seems to flip the state
secrets doctrine on its head. It tends to support a regime that
favors disclosure, not one in which courts should generally defer
to Executive assertions of the privilege. Indeed, Judge Walker’s
decision appears to assume there is a “reasonable possibility
that military or state secrets [about the alleged records element]

will be revealed.”!
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These decisions on the state secrets privilege could have
far-reaching implications and lead to unintended and harmful
results. Principally, they appear to undermine the Government’s
methods of conducting the war on terror by disclosing the
method and means of the contents element of the TSP and the
targets of surveillance. They may thus hinder the Government’s
arms of intelligence procurement.” In addition, these decisions
would lead to an absurd result with regard to private cooperation
in matters of national security. In Totten v. United States® and
Tenet v. Doe,** the Court emphasized the Government’s need
and authority to keep secret arrangements secret, holding that
parties to contracts with the Government may not sue on those
contracts if their subject matter is a state secret. The decisions
by Judge Taylor and Judge Walker may diminish cooperation
between the Government and American businesses. Their
rulings would permit third parties to sue American businesses
for their actions in cooperating with the Government and force
disclosure of the nature of those cooperative relationships even
though American businesses themselves could be prohibited
from disclosing these cooperative relationships and possibly
from seeking the protection of the Government from any
liability arising from their cooperative actions. Such a result
would impose incalculable financial risks. Now more than ever,
perhaps, it is more important the courts clarify the scope of the
state secrets doctrine and decide whether American businesses
have a continued role to play in national security.
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FinanciAaL SErRviIceEs AND E-COMMERCE

AN UrDATE ON TERRORISM RisKk INSURANCE

By Laura M. Kotelman*

n November 26, 2002, the President signed into law
O the Terrorism Risk Insurance Act of 2002 (TRIA).!

The Act became effective immediately. It established
a temporary Terrorism Risk Insurance Program (“Program”) of
shared public and private compensation for insured commercial
property and casualty losses resulting from an act of terrorism.
The Program, administered by the Secretary to the Treasury,
was due to terminate on December 31, 2005. However, in
December 2005, Congress passed the Terrorism Risk Insurance
Extension Act of 2005 (TRIEA), extending TRIA for an
additional two years.” It also made other significant changes to
TRIA, discussed below.

Under TRIA, insured losses are covered if they result
from an act of terrorism (including an act of war in the case
of workers’ compensation); covered, that is, by property and
casualty insurance issued by an insurer (if the loss occurs within
the U.S.); or toa U.S. air carrier, a U.S. flagged vessel (or vessel
based principally in the U.S., on which U.S. income tax is paid
and whose insurance coverage is subject to U.S. regulation), or
at the premises of any U.S. mission.

TRIA enacted a Terrorism Insurance Program which
provides federal compensation for insured losses arising from
acts of terrorism. The federal compensation provided in
the original Act was equal to 90% of the amount by which
such insured losses exceed the applicable insurer deductible.?
Participation by insurers is mandatory. In 2007, the amount of
federal compensation provided was reduced to 85%.*

The act of terrorism must be certified by the Secretary to
the Treasury. It must be a violent act or an act that is dangerous
to human life, property, or infrastructure and must have resulted
in damage within the U.S. or outside in the case of an air carrier,
vessel or U.S. mission. It must have been committed by one or
more individuals acting on behalf of a foreign person or interest
as part of an effort to coerce the U.S. population or to influence
the policy or affect the U.S. government’s conduct by coercion.
Property and casualty losses resulting from the Act must, in the
aggregate, exceed $5 million.’

While TRIEA did not amend the definition of “act of
terrorism,” it did introduce a “Program Trigger” on March 31,
2006. The Program Trigger mandates that no compensation will
be payable unless aggregate insurance industry losses resulting
from a certified act of terrorism exceed $50 million in the
remainder of 2006 and $100 million in 2007.

The Department of Treasury’s (DoT) Interim Guidance
released in December 2005 says the DoT will determine
whether the Program Trigger has been met through a similar
process to that for determining aggregate insured loss amounts.
Once the Program Trigger amount is exceeded, Treasury will
notify insurers through a press release notice in the Federal
Register and postings on its website.

* Laura Kotelman is a member of the Financial Services and E-Commerce
Practice Group and on the Board of the Chicago Lawyer Chapter.
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TRIEA revised the definition of “Insurer Deductible”
that adds new Program Years 4 and 5 to the definition. The
insurer deductible is set as the value of an insurer’s direct earned
premium for commercial property and casualty insurance over
the immediately preceding calendar year multiplied by 17.5%
for 2006 and 20% for 2007.

The revised definition of “Property and Casualty
Insurance” found in TRIEA excluded commercial automobile,
burglary and theft, surety, professional liability, and farm owners
multi-peril. While the revised definition excluded professional
liability insurance, it explicitly retained directors’ and officers’
liability insurance.

For purposes of recouping the federal share of
compensation under the Act, the “insurance marketplace
aggregate retention amount” for the two additional years of
the Program is increased from the level in 2005. For 2006
the “insurance marketplace aggregate retention amount” is
established as the lesser of $25 billion and the aggregate amount,
for all insurers, of insured losses during 2006. The “insurance
marketplace aggregate retention amount” for 2007 is the lesser
of $27.5 billion and the aggregate amount, for all insurers, of
insured losses during 2007.

GAO RePORT ON TERRORISM INSURANCE

In September 2006, the U.S. Government Accountability
Office (GAO) released a report entitled “Terrorism Insurance:
Measuring and Predicting Losses from Unconventional
Weapons is Difficult, but Some Industry Exposure Exists.”” The
report focuses on the exposures presented by “unconventional”
or Nuclear, Biological, Chemical, and Radiological (NBCR)
weapons, with little mention of more “conventional” or non-
NBCR weapons. The key conclusion of the report is that, “given
the challenges faced by insurers in providing coverage for, and
pricing NBCR risks, any purely market-driven expansion of
coverage is highly unlikely in the foreseeable future.” While the
GAO makes no recommendations, it created a strong argument
for Congtess to act before the expiration of the Terrorism Risk
Insurance Act (TRIA) in 2007. The report makes the case
that Congress needs to act to extend or replace TRIA, since
NBCR is uninsurable. However, the report does not address the
fundamental un-insurability of non-NBCR losses as well.

PreSIDENT’S WORKING GROUP

Also in September 2006, the President’s Working Group
on Financial Markets released its report concerning the long-
term availability and affordability of terrorism risk insurance.
The report finds that, in general, any evaluation of the potential
degree of long-term development of the terrorism risk insurance
market is difficult.

TRIEA required that the Working Group perform an
analysis regarding the long-term availability and affordability
of insurance for terrorism risk, and to report to Congress
by September 30, 2006. The Working Group posed specific
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questions, and solicited comments, including empirical data
and other information in support of answers to these questions,
where appropriate and available. It is chaired by the Secretary
of the Treasury, and also includes the Chairmen of the Federal
Reserve Board, Securities and Exchange Commission, and
Commodity Futures Trading Commission.

The report finds little potential for future private market
development for NBCR risks in particular. While the report
makes no legislative recommendation, it does generate a strong
argument for Congress to act before the expiration of the TRIA
on December 31, 2007.

The report contains two significant findings about the
ability of the private market, on its own, to underwrite terrorism
risks. The report states:

‘The greater uncertainty associated with predicting the frequency
of terrorist attacks along with what appears to be a general
unwillingness of some insurance policyholders to purchase
terrorism risk insurance coverage makes any evaluation of the
potential degree of long-term development of the terrorism risk
insurance market somewhat difficult.

In contrast to the overall market for terrorism risk insurance,
there has been little development in the terrorism risk insurance
market for CNBR (chemical, nuclear, biological, radiological)
risks since September 11. Given that insurance companies have
historically excluded coverage for these types of losses—even if
not caused by terrorism—there may be little potential for future
market development.

Nevertheless, the Working Group report does state
that the “presence of subsidized federal reinsurance through
TRIA appears to negatively affect the emergence of private
reinsurance capacity because it dilutes demand for private sector
reinsurance,” an argument first articulated in a report issued in
2005 by the Treasury Department.

INSURER PERSPECTIVE

Insurers are working to help Congress develop a market-
based program that protects the economy against the risk of
terrorist attack, promotes the development of robust private
markets to assume more of this risk over time, and reduces
taxpayer exposure to this risk over time. Insurers contend that
capital is the key to terrorism insurance availability, and that
continuing federal involvement and market freedoms are crucial
to attracting additional capital.

Insurers seek a policy solution that adheres to three key
propositions:

The policy cannot discriminate on the basis of who is attacked.
Any terrorist attack is an attack on all, and must be treated as
such.

The policy cannot discriminate in terms of the form of attack.
Both the GAO Report and the PWG Report made it clear that
nuclear, biological, chemical, and radiological (NBCR) risks can
only be covered with a federal backstop. The same can be said for
any attack that results in this level of devastation.

The policy needs to refrain from picking winners and losers,
when it comes to who can provide insurance. On that point, a
competitive private market depends.

A reinsurance industry that supports public—private
partnership is necessary to help stabilize the commercial
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insurance markets that underpin a free-market economy.
Working with their client primary companies to manage their
substantial retained exposure under TRIA, reinsurers have been
willing to put limited capital at risk to manage terror-related
losses. Reinsurers typically seek to manage the risk by offering
terror coverage in a stand-alone contract rather than within a
traditional all-peril catastrophe treaty contract, especially for
insurers writing a national portfolio. Some regional carriers,
with exposures limited to rural or suburban areas far from
target risk cities and business centers, have secured terrorism
coverage within their standard reinsurance programs, usually
with some limitations as to the nature of the subject risk or
size of subject event.

Reinsurers are only able to provide limited capacity
for terrorism because the potential losses would place these
companies at risk of insolvency. Reinsurers capital is necessary
to support all outstanding underwriting commitments they face,
including natural disasters, terrorism, workers’ compensation
and other casualty coverages.

Some have suggested the possibility of the capital markets
assuming terrorism risk. Catastrophe bonds are a known
mechanism for using financial markets to absorb and spread
natural hazards risk. However, terrorism presents a much greater
underwriting and pricing challenge than natural catastrophe risk
to the insurance and reinsurance industry as well as to those
issuing and investing in catastrophe bonds. There is no reason to
believe terrorism bonds are likely to be a significant provider of
terrorism coverage in the foreseeable future. The capital markets
face the same problems as insurers: inability to assess frequency
of attack, a lack of predictive experience, correlation of loss to
other exposures such as a stock market decline, and potentially
devastating financial loss.

CONCLUSION

Insurance consumers and the companies they rely on
to provide security from the potentially devastating financial
losses of a terrorist attack are beginning to face a growing level
of uncertainty surrounding the December 31, 2007 expiration
of the Terrorism Risk Insurance Act (TRIA). Terrorist attacks are
uninsurable because it is impossible to predict how frequently
they will occur, where they will happen, or what form they will
take. By establishing a high level financial backstop for terrorism
losses, Congress has transformed an uninsurable risk into an
insurable one. A review of market conditions in the wake of the
9/11 attacks demonstrated that a private market for terrorism
insurance simply did not exist.

The economic consequences are very real. Unless high
level backing for a public-private terrorism insurance partnership
is continued, there could be significant market disruptions that
will shrink the availability of terrorism insurance or dramatically
increase the price of such coverage for buyers.

Congressional leaders have indicated that they intend
to reduce the federal government’s involvement in terrorism
risk and increase private market involvement in solving this
problem. A growing bipartisan consensus is emerging in
the Congress that is committed to achieving a long-term,
market-based solution with a continuing role for the federal
government. Over time, the private sector can assume a greater
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portion of the responsibility, but only with a public-private
partnership is there any hope for terrorist insurance to be
available and affordable.

TRIA is an important part of the program in the war on
terrorism. It does not require an expensive federal bureaucracy
to administer, it transfers much of the risk to private insurers,
and it has stimulated economic growth by allowing millions of
businesses to protect themselves from the financial devastation
of a future terrorist attack. The impending expiration of the
Act in December 2007 may mean a gradual shift of more
responsibility for terrorism losses to the private market while
at the same time following the example of more than a dozen
other nations and making TRIA permanent.

Endnotes

1 Pub. L. 107-297.
Pub. L. 109-144.
(s. 103(e)(1)).

(s. 4).

(s. 102(1)).
(s.6).
GAO-06-1081.

NN N B N

Engage VolumeS8, Isue 1 77



QOO0 OO OO OO O OO OO OO O OO OO O OO OO0 00000

FrREE SPEECH AND ELECTION LAwW

THE DEBATE OVER FELON VOTING

By Roger Clegg, George T. Conway III & Kenneth K. Lee*

oday, from the bluest of the blue to the reddest of the red,

almost every single state in the Union—forty-eight out

of fifty—forbids felons from voting to varying degrees.!
The District of Columbia also has a felon disenfranchisement
law on its books to which the U.S. Congress acquiesced.” And
although some states have restored the franchise to felons who
have finished serving their sentences, the vast majority of states
have continued to retain and adopt laws that prohibit felons
from voting during their terms in prison. For example, convicts
in Massachusetts could vote, even while in jail, until 2000.
‘That November, however, the Bay State’s voters faced a ballot
question on a proposed state constitutional amendment to take
away the incarcerated felons’ franchise.’ The amendment passed
by a landslide, with 60% voting yes and only 34% voting no.*
So, too, with Utah. Incarcerated felons had the right to vote
there until 1998, when the state’s voters similarly approved a
constitutional amendment taking away the felons’ franchise.’
‘The proposition passed virtually by acclamation, 82% to 18%
percent.®

Although forty-cight states have already spoken in
support of felon disenfranchisement, others have championed
felon voting rights as a just cause. The issue gained additional
traction recently after several academics noted that Democratic
presidential candidate Al Gore would have triumphed in Florida
in 2000 and won the presidency, had felons been permitted
to vote in that state.” But the case for letting felons vote is
problematic both as a legal and policy matter.
As a legal matter, felon disenfranchisement laws have

long been accepted in the American legal system and easily
pass constitutional muster. Indeed, the Fourteenth Amendment
explicitly permits states to adopt disenfranchisement statutes,
and many such laws were enacted long before African-Americans
enjoyed suffrage. These laws are also beyond the reach of the
Voting Rights Act of 1965 (VRA). The legislative history of
the VRA and its 1982 amendments makes very clear that the
statute was not intended to cover felon disenfranchisement
laws. Moreover, the VRA cannot be construed to encompass
felon disenfranchisement laws because it would then exceed
the enforcement powers of the Fourteenth and Fifteenth
Amendments. Finally and most fundamentally, there are
compelling policy rationales for such laws: society deems felons
* Roger Clegg is the president and general counsel of the Center for Equal
Opportunity in Sterling, Virginia. George T. Conway II1 is a partner at the
law firm of Wachtell, Lipton, Rosen & Katz in New York City. Kenneth K.
Lee is an attorney in Washington, D.C. The authors submitted an amici
briefon behalf of three family members of Joseph A. Piagentini, the Center
for Equal Opportunity, and the Criminal Justice Legal Foundation in
the en banc appeal in Muntaqim v. Coombe in the United States Circuit
Court of Appeals for the Second Circuit. This paper is adapted from the
authors recently published article, The Bullet and the Ballot? The Case
for Felon Disenfranchisement Statutes, 14 Am. U.J.GENDER, SocC.
PoLy & Law 1 (2006).
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to be less trustworthy and responsible than non-felon citizens,
and those who cannot follow the law should not participate in
the passing of laws that govern law-abiding citizens.

I. TaE Race-NEuTRAL HisTORY AND CONSTITUTIONALITY
OF FELON DISENFRANCHISEMENT LAws

About a month before the 2004 presidential election,
the Associated Press ran a newswire article stating that felon
disenfranchisement laws “have roots in the post-Civil War
[nineteenth] century and were aimed at preventing black
Americans from voting.”® Numerous other media outlets,
including the New York Times, Washington Post and USA
Today, also made similar statements about the origins of felon
disenfranchisement statutes.” But such opinions are extremely
tendentious.

Felon disenfranchisement laws are deeply rooted in
Western tradition as well as American history. As Judge Henry
Friendly explained, the Lockean notion of a social compact
undergirds laws preventing felons from voting: someone
“who breaks the laws” may “fairly have been thought to
have abandoned the right to participate” in making them."
Alexander Keyssar, a Harvard professor and a critic of felon
disenfranchisement laws, has acknowledged that such laws
have “a long history in English, European, and even Roman
law.”"! Similarly, a report issued by the Sentencing Project and
Human Rights Watch conceded that “[d]isenfranchisement in
the U.S. is a heritage from ancient Greek and Roman traditions
carried into Europe.”'* And in recently upholding Florida’s
statute barring felons from voting, the en banc Eleventh Circuit
observed that “[f]elon disenfranchisement laws are unlike other
voting qualifications” in that they are “deeply rooted in this
Nation’s history.”"?

In the late eighteenth century, several states began passing
felon disenfranchisement statutes. Between 1776 and 1821,
eleven states disenfranchised persons convicted of certain
“infamous” crimes.' By the eve of the Civil War, more than two
dozen states out of thirty-four had enacted laws preventing those
convicted of committing serious crimes from casting a vote."”
And by the time the Fourteenth Amendment was adopted,
twenty-nine states had established felon disenfranchisement
laws. ¢

That long history effectively refutes the suggestion that
felon disenfranchisement provisions are racially motivated."”
Their antebellum origins show that they were aimed at whites
and were maintained for race-neutral reasons: before the
ratification of the Fourteenth Amendment, the states were free
to, and the vast majority did, impose direct and express racial
qualifications on the franchise.'® As the en banc Eleventh Circuit
observed in upholding Florida’s felon disenfranchisement law,
“at that time, the right to vote was not extended to African-
Americans, and, therefore, they could not have been the targets
of any [felon] disenfranchisement law.”"* Over seventy percent
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of the states in the Union in 1861 had felon disenfranchisement
laws—at a time when most African-Americans were still
enslaved and did not have the right to vote. The pre-Civil War
source of these laws “indicates that felon disenfranchisement
was not an attempt to evade the requirements of the Civil War
Amendments or to perpetuate racial discrimination forbidden
by those amendments.”*

The framers of the Civil War Amendments saw nothing
racially discriminatory about felon disenfranchisement. To
the contrary, they expressly recognized the power of the states
to prohibit felons from voting. Section 2 of the Fourteenth
Amendment provides that a state’s denial of voting rights “for
participation in rebellion, or other crime” could not serve as
a basis for reducing their representation in Congress.”' As the
Supreme Court held in Richardson v. Ramirez, Section 2 is thus
“an affirmative sanction” by the Constitution of “the exclusion
of felons from the vote”—even felons who, like the plaintiffs in
Ramirez, had finished their sentences.?? This conclusion,

rests on the demonstrably sound proposition that § 1 [the
Equal Protection Clause], in dealing with voting rights as it
does, could not have been meant to bar outright a form of
disenfranchisement which was expressly exempted from the less
drastic sanction of reduced representation which § 2 imposed
for other forms of disenfranchisement.?

Thus, Section 2 of the Fourteenth Amendment “expressly
permits states to disenfranchise convicted felons.”*

Nor did the Reconstruction Congresses see any
conflict between felon disenfranchisement and the Fifteenth
Amendment. As the Supreme Court observed at length
in Ramirez, Congress, in readmitting states to the Union,
consistently approved state constitutions that excluded felons
from the franchise.” In fact, the 40th Congress—the very same
Congress that proposed the Fifieenth Amendment—approved such
constitutions, and the next Congress did so both before and
after the Fifteenth Amendment was ratified.?

In light of their historical origin, felon disenfranchisement
laws, it seems, easily pass constitutional muster. As students
of constitutional law know, the Constitution bars only laws
that are facially discriminatory or motivated by intentional
discrimination.”’ Contrarily, it appears that all of the felon
disenfranchisement statutes on the books today were enacted
or amended with a race-neutral purpose.?® The Supreme Court
has consistently held not only that “the states had both a right
to disenfranchise [felons and] ex-felons,” but that they had “a
compelling interest in doing s0.”? As early as 1890, the Court
held that a territorial legislature’s statute that “exclude[d] from
the privilege of voting ... those who have been convicted
of certain offenses” was “not open to any constitutional or
legal objection.”® A unanimous Warren Court decision
recognized that a “criminal record” is one of the “factors
which a State may take into consideration in determining the
qualifications of voters.”! Today’s Court agrees: holding “that
a convicted felon may be denied the right to vote” remains
“unexceptionable.”?
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II. TaE VotiNG RiGHTS AcT’s INaPPLICABILITY TO FELON
Di1SENFRANCHISEMENT Laws
A. The Legislative History of the Voting Rights Act and
its Amendments

Federal circuit courts are split as to whether the Voting
Rights of 1965 (as amended by the 1982 amendment) can
invalidate felon disenfranchisement statutes on the grounds that
such laws have a racially disproportionate impact on minorities.
While the Ninth Circuit has expressly held that the VRA can
cover felon disenfranchisement laws,?® the en banc Eleventh
Circuit has ruled that it does not reach such laws.** And most
recently, in 2006, Second Circuit en banc held that the VRA does
not encompass New YorK’s felon disenfranchisement.” The more
sensible and reasonable interpretation of the VRA is that Congress
did not intend it to apply to felon disenfranchisement statutes.

Congress passed the VRA to address various exclusionary
practices that had been historically employed in the South to
prevent blacks from voting. There is no indication in either
the language or the legislative history of the original VRA that
it was intended to cover felon disenfranchisement statutes.
The only provision of the Act that Congress thought could
remotely implicate felon disenfranchisement was Section 4
of the Act, which prohibits any requirement of “good moral
character” to vote. But the Senate Judiciary Committee’s
report—joined by Senators Dodd, Hart, Long, Kennedy,
Bayh, Burdick, Tydings, Dirksen, Hruska, Fong, Scott and
Javits—took pains to note that even that provision “would
not result in the proscription of the frequent requirement of
States and political subdivisions that an applicant for voting or
registration for voting be free of conviction of a felony.”** On
the floor, Senator Tydings repeated the point: the law would
not bar states from imposing “a requirement that an applicant
for voting or registration be free of conviction of a felony...
These grounds for disqualification are objective, easily applied,
and do not lend themselves to fraudulent manipulation.”
The House Judiciary Committee report agreed: “[The VRA]
does not proscribe a requirement of a State or any political
subdivision of a State that an applicant for voting or registration
for voting be free of conviction of a felony....”%® These are the
only references to felon disenfranchisement made in reports to
the Voting Rights Act of 1965.% Thus, the legislative history
appears to quite clearly show that Congress did not intend the
VRA to cover felon disenfranchisement laws.

In 1982, Congress amended Section 2 of the VRA to bar
procedures that “result” in the denial or abridgment of voting
rights “on account of race or color.”® The purpose of this
amendment was to overrule certain Supreme Court decisions
that Congress believed were contrary to the original intent of
the statute. The amended statutory text, however, is notably
ambiguous, and so “[u]nfortunately, it ‘is exceedingly difficult
to discern what [Section 2] means.””*! While the introduction
of the word “result” arguably indicates that it might cover
state actions not motivated by racial animus, the statute also
incorporates the critical language in Fifteenth Amendment’s
prohibition of intentional racial discrimination—"“den/[ial]
or abridg[ment]” of the right to vote “on account of race [or]
color.”? As discussed more fully below, the use of the words
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“‘on account of”” means that ““[t]he existence of some form of
racial discrimination ... remains the cornerstone of [Section 2]
claims,” and shows that “Congress did not wholly abandon its
focus on purposeful discrimination when itamended the Voting
Rights Act in 1982.7%

The tension between “results in” and “on account of”
renders the provision ambiguous. Indeed, it is precisely because
of this ambiguity that the Supreme Court relied upon the 1982
legislative history to come up with the so-called Gingles “factors”
in order to give content to Section 2. Litigants who have
launched VRA challenges to felon disenfranchisement laws have
also sought to rely on this legislative history, over the extensive
legislative history specifically dealing with the subject.

The legislative history of the 1982 amendments reflects
scant suggestion that Congress changed the original intent
to preserve felon disenfranchisement. Even though it “details
many discriminatory techniques used by certain jurisdictions,”
“[t]here is simply 70 discussion of felon disenfranchisement in
the legislative history surrounding the 1982 amendments.”®
Given that forty-six states in 1982 had felon disenfranchisement
laws, it seems inconceivable that Congress would sub silentio
amend the Voting Rights Act to invalidate the laws of forty-six
states, many of which have had such statutes since the founding
of the Republic.®

Overturning felon disenfranchisement remains a taboo
cause in Congress to this day. The VRA’s “one-sided legislative
history is buttressed by subsequent Congressional acts. Since
1982, Congtress has made it easier for states to disenfranchise
felons.”"” The National Voter Registration Act of 1993 not only
provides that a felony conviction may be the basis for canceling
a voter’s registration, but requires federal prosecutors to notify
state election officials of federal felony convictions.* The Help
America Vote Act of 2002 actually instructs state election officials
to purge disenfranchised felons “on a regular basis” from their
computerized voting lists.*” The enactment of these provisions
plainly “suggests that Congress did not intend to sweep felon
disenfranchisement laws within the scope of the VRA.”

In considering the nascent Help America Vote Act, the
Senate actually voted on a floor amendment that would have
required states to allow felons to vote after they had completed
their terms of incarceration, parole, or probation.”' The proposal
would only have applied to federal elections—and its sponsors
emphasized they had no quarrel with denying the franchise to
convicts who were still serving their sentences. In the words of
the principal sponsor, Senator Reid, who was then the majority
whip,

We have a saying in this country: “If you do the crime, you have
to do the time.” I agree with that. . . . [TThe amendment. . . is
narrow in scope. It does not extend voting rights to prisoners.
I don't believe in that. It does not extend voting rights to ex-

felons on parole, even though eighteen States do that.””

Despite being “narrow in scope,” the amendment was rejected
by a large bipartisan majority: thirty-one yeas, sixty-three
nays.”® Since then, bills have been repeatedly introduced
in Congress that essentially copy Senator Reid’s proposal
verbatim—but not one has been so much as voted out of
committee.*
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B. The “Resuls” Test and the Claim of Disparate Impact

There is little indication in the legislative history of the
1982 amendments of the VRA that the introduction of the
word “results” was intended to create a simple disparate impact
test. The very language of the VRA seems to undercut any such
claim: the continued requirement in the statute that the denial
or abridgment of the right to vote be “on account of race or color”
mimics the key phrase used in the Fifteenth Amendment’s
prohibition of intentional racial discrimination.® The plain
meaning of “on account of” is “for the sake of” or “by the reason
of,”® underscoring that “Congress did not wholly abandon its
focus on purposeful discrimination when it amended the Voting
Rights Act in 1982.7%7

The inclusion of the phrase “on account of race or color”
appears to modify the word “results,” thereby requiring some
causational link between intentional racial discrimination and
“results.” But while felon disenfranchisement laws may have
a disproportional impact on certain racial minorities, they do
not violate the VRA insofar as the impact is not on “account
of,” “for the sake of,” or “by the reason of race or color.” As the
Sixth Circuit said in rejecting a disparate impact-type VRA
claim, felons are not “disenfranchised because of an immutable
characteristic, such as race, but rather because of their conscious
decision to commit a criminal act for which they assume the
risks of detention and punishment.””® Likewise, the Eleventh
Circuit explained that Section 2 of the VRA,

explicitly retains racial bias as the gravamen of a ... claim. The
existence of some form of racial discrimination therefore remains
the cornerstone of § 2 claims; to be actionable, a deprivation of
the minority group’s right to equal participation in the political
process must be on account of a classification, decision, or
practice that depends on race or color. The scope of the Voting
Rights Act is indeed quite broad, but its rigorous protections,
as the text of § 2 suggests, extend only to defeats experienced
by voters ‘on account of race or color,” not on account of some
other racially neutral cause.”

Accordingly, because “the causation of the denial of the right
consists entirely of their conviction, not
their race,” it “does not ‘result’ from the state’s qualification

to vote to felons ...

of the right to vote on account of race or color and thus ...
does not violate the Voting Rights Act.”®" The “mere fact that
many incarcerated felons happen to be black and [L]atino is
insufficient grounds to implicate the Fifteenth Amendment and
the Voting Rights Act,” even under Section 2.%

So, if statistics showing racial disparities alone are
insufficient to establish a Section 2 violation, even when
the disparities directly relate to the electoral process, then
statistics that are at least one step removed from that must
also, by definition, be insufficient. Yet the case against felon
disenfranchisement laws is based upon the assumption that
“‘race-based disparities in sentencing”—"that, as a result of racial
discrimination in sentencing, black and Hispanic felons are more
likely to be sentenced to a term of imprisonment ... and are
therefore more likely to be disenfranchised.”®® But the case law
establishes clearly that “[e]vidence of statistical disparities in an
area external to voting, which then result in statistical disparities
in voting,” do not prove a Section 2 violation.* To ignore this
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case law would allow felons to prove a denial of voting rights

as a result of racial discrimination in sentencing on the basis

of evidence legally insufficient to establish an actual claim of
racial discrimination in sentencing. In McCleskey v. Kemp, the

Supreme Court held that statistical disparities cannot be the

basis for a Fourteenth Amendment claim to overturn a criminal

conviction or sentence; a defendant must show that be himself
or she herself suffered discrimination on the basis of race, and

must show that on the basis of things that happened in Ais or
her case.” “Because discretion is essential to the criminal justice

process,” statistical evidence “is clearly insufficient to support

any inference that any of the decision-makers in [a particular]

case acted with discriminatory purpose.”® This is so even in a
capital case, as McCleskey.

Ifthe VRA were construed to ban felon disenfranchisement,
then convicted felons could invoke the very same racial statistics
that they cannot invoke to assert the right to walk the streets.
And the VRA would probably become the basis for abolishing
capital punishment nationwide, because if similar statistical
disparities appear in capital sentences, then the carrying out
of such sentences, which plainly effect a permanent denial
of the right to vote, would necessarily “result[] in a denial
or abridgment of the right ... to vote on account of race or
color.”%

C. Any Prima Facie Showing of
Adverse “Results” Is Easily Rebutted

Even assuming for the sake of argument that the 1982
amendments to the Voting Rights Act established some form of
a pure disparate impact standard, states would still easily rebut
any prima facie case of disproportional impact because of their
strong and legitimate interests in maintaining their own electoral
laws.%® As discussed in Section IV, states have substantial reasons
to limit the right to vote to persons deemed trustworthy, and
thereby to exclude children, aliens, the mentally incompetent,
and those who have been convicted of serious crimes.

The Supreme Court has held that “the State’s interest in
maintaining an electoral system . . . is a legitimate factor to be
considered by courts among the ‘totality of circumstances’ in
determining whether a Section 2 violation [of the 1965 Act]
has occurred.”® Thus, for example, the en banc Fifth Circuit
rejected a challenge to Texas’s county-wide election system for its
district court judges—notwithstanding alleged disproportionate
impact on minority candidates—on the grounds that the state
had a “substantial interest” in linking jurisdiction and electoral
base, and thereby promoting “the fact and appearance of judicial
fairness.””

There is little doubt that the states have an equally
substantial interest in preventing felons, especially those still
incarcerated, from voting and potentially affecting elections.
Thus, the Sixth Circuit held that the state’s “legitimate and
compelling interest” in disenfranchising felons outweighed
any supposed racial impact.”! Indeed, the framers of the
Reconstruction Amendments found state authority to
disenfranchise felons to be of such importance that they expressly
permitted it in the text of the Fourteenth Amendment.”’* As
the Supreme Court put it, “/n/o function is more essential to
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the separate and independent existence of the States and their
governments than the power to determine within the limits of
the Constitution the qualifications of their own voters for state,
county and municipal offices....””?

D. The Clear Statement Rule:
A Caution Against Preemption of States’ Powers

An expansive reading of the VRA, covering felon
disenfranchisement statutes, might also upset the balance
between federal and state powers. The “clear statement”
rule—which applies when the statutory text is ambiguous,
as in the case of the VRA—cautions courts to tread lightly
in interpreting vague statutes to avoid impinging upon the
traditional spheres of the states:

(I]f Congress intends to alter the usual constitutional balance
between the States and the Federal Government, it must make
its intention unmistakably clear in the language of the statute .. ..
[Congress must] make its intention clear and manifest if it

intends to pre-empt the historic powers of the States.”

This rule of construction controls whenever a federal statute
touches on “traditionally sensitive areas, such as legislation
affecting the federal balance.”” And when it applies, the rule
requires that, absent a clear statement, courts must “interpret
a statute to preserve rather than destroy the States’ ‘substantial
sovereign powers.””’

In Gregory v. Asheroft, the Supreme Court faced the
question of whether the Age Discrimination in Employment Act
prohibited Missouri from enforcing a mandatory retirement age
for state judges.”” The Court held that it did not. It applied the
clear statement rule because the case implicated “the authority
of the people of the States to determine the qualifications of
their government officials.””® The fact that Congress’s intent on
the issue was “at least ambiguous” was enough to resolve the
question: under the clear statement rule, it could not “give the
state-displacing weight of federal law to mere congressional
ambiguity.””

Felon disenfranchisement involves authority that is
at least as important as the state’s power to determine “the
qualifications of their government officials,” as it involves the
power to determine who gets to choose those officials and their
qualifications. That by itself suffices to require a clear statement,
but even more is involved here: the fundamental state power to
“defin[e] and enforc[e] the criminal law,” for which, of course,
“the States possess primary authority.”®

The confluence of these two fundamental lines of state
authority appears expressly in the Constitution’s text. Defering
to the states to set voter qualifications even for federal elections,®
as noted above, it also affirmatively sanctions the states historic
authority to disenfranchise people “for participation in rebellion,
or other crime.”® The states have the primary, if not exclusive,
authority to decide whether felons should vote.

Accordingly, if it is to disturb the federal-state balance
in the area of voter qualifications, Congress must be
unmistakably clear about it, as it was about literacy tests,®
educational-attainment requirements,* knowledge tests,®
moral character tests,* vouching requirements,*” English-
language requirements,® English-only elections,* and poll
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taxes,” to give just a few examples. But the text of the VRA
makes no unmistakably clear statement—no statement at all—
about felon disenfranchisement. And so it is hard to construe
“to pre-empt the historic powers of the States™' and “destroy
the States ‘substantial sovereign powers”*? by prohibiting felon
disenfranchisement.

III. THE ENFORCEMENT POWERS OF THE FOURTEENTH AND
FIFTEENTH AMENDMENTS

Reading Section 2 of the VRA to bar felon
disenfranchisement laws may also exceed Congress’s enforcement
powers under the Fourteenth and Fifteenth Amendments. These
two Reconstruction amendments contain parallel grants of
power to Congress to “enforce” the amendments’ substantive
provisions “by appropriate legislation.”” But as the Supreme
Court has emphasized in recent years, Congress cannot
rewrite the constitutional provisions, as “Congress does not
enforce a constitutional right by changing what that right
is.” It has no power to engage in a “substantive redefinition
of the ... right at issue,” and can only “enact prophylactic
legislation”—legislation that “proscribes facially constitutional
conduct’—to the extent necessary “in order to prevent and deter
unconstitutional conduct.”®

Accordingly, the Supreme Court has insisted that “[t]here
must be a congruence and proportionality between the injury
to be prevented or remedied and the means adopted to that
end.”” To meet that test, Congress must do two things: (a)
“identify conduct transgressing . . . substantive provisions” of the
amendments; and (b) “tailor its legislative scheme to remedying
or preventing such conduct.””® The first requirement demands
that Congress develop a “legislative record” that demonstrates
a “history and pattern” of unconstitutional state conduct.”
In other words, “[f]or Congress to enact proper enforcement
legislation, there must be a record of constitutional violations.”'®
To meet the second requirement, the purportedly prophylactic
legislation must not be “so out of proportion to a supposed
remedial or preventive object that it cannot be understood
as responsive to, or designed to prevent, unconstitutional
behavior.”!”! Congress thus must narrowly “tailor its legislative
scheme to remedying or preventing such conduct.”'*

It would be difficult for Section 2 to pass either test
if it were construed to prohibit felon disenfranchisement.
To begin with, “when Congress enacted the VRA and its
subsequent amendments, there was a complete absence of
congressional findings that felon disenfranchisement laws were
used to discriminate against minority voters.”'% In Oregon v.
Mitchell, for example, the Supreme Court struck down the
1970 amendments to the VRA that, among other things,
tried to lower from twenty-one to eighteen the minimum
voting age throughout the nation, to the extent it applied
1% In announcing the Court’s judgment,
Justice Black noted that “Congress made no legislative findings

to state elections.

that the twenty-one-year-old vote requirement was used by
the States to disenfranchise voters on account of race.”'”
Congress has not made any such legislative findings about felon
disenfranchisement, either.'
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Not only has Congress not found that felon
disenfranchisement has produced “any significant pattern of
unconstitutional discrimination,”"”” and not only does “the
legislative record ... simply fail[] to show that Congress did in
fact identify such a pattern,”'® the record actually shows that
Congress found the opposite. Congress saw nothing wrong with
the “frequent requirement of States and political subdivisions
that an applicant for voting or registration for voting be free of
conviction of a felony,”* because it found that this requirement
was “objective, easily applied, and do[es] not lend [itself] to
fraudulent manipulation.”"® It found that “tests for literacy
or good moral character should be scrutinized, but felon
disenfranchisement provisions should not.”*!! In short, “not only
has Congress failed ever to make a legislative finding that felon
disenfranchisement is a pretext ... for racial discrimination[,]
it has effectively determined that it is not.”""?

To apply Section 2 to strike down all felon
disenfranchisement laws, would be “so out of proportion
to a supposed remedial or preventive object that it cannot
be understood as responsive to, or designed to prevent,
unconstitutional behavior.”'”® Instead, it would “attempt a
substantive change in constitutional protections™'
the Constitution simply does not allow.

—something

IV. Tae PoLicY ARGUMENTS FOR
FeLoN DISENFRANCHISEMENT

Former Vice President Al Gore, the frontrunner candidate
in the 2000 lIowa presidential debates, explicitly endorsed the
ban on felon voting, stating: “The principle that convicted
felons do not have a right to vote is an old one, it is well-
established,” he said, adding that “felonies—certainly heinous
crimes—should result in a disenfranchisement.”!®

As said at the outset, felon disenfranchisement laws have
been justified on the basis of American adherence to Lockean
notions of a social contract. To quote Judge Henry Friendly
again, someone “who breaks the laws” may “fairly have been
thought to have abandoned the right to participate” in making
them."'® Furthermore,

it can scarcely be deemed unreasonable for a state to decide
that the perpetrators of serious crimes shall not take part in
electing the legislators who make the laws, the executives who
enforce these, the prosecutors who must try them for further

violations, or the judges who are to consider their cases.'”

That same reasoning motivated Massachusetts Governor
Paul Celluci in 2000 to support a ballot initiative stripping
incarcerated felons of the right to vote after prisoners began to
organize a political action committee.""® A Massachusetts state
legislative leader commented about the state’s now-abolished
practice of allowing incarcerated felons to vote: “It makes no
sense. We incarcerate people and we take away their right to
run their own lives and leave them with the ability to influence
how we run our lives?”!??

This is the second traditional argument against felon
voting: disfranchisement is also part of the punishment for
committing a crime.'” Criminal punishment can be meted out
in various ways, including imprisonment, fines, probation, and
the withdrawal of certain rights and privileges. In the American
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system, it has long been established that “the States possess
primary authority for defining and enforcing the criminal
law.”12!

Lastly, on a moral level, society considers convicts—even
those who have completed their prison terms—to be less
trustworthy and responsible than non-convicted citizens.'** In
other areas of the law, full rights and privileges are not always
restored to convicts, even though they may have “paid their debt
to society.”' For example, federal law prohibits the possession
of a firearm for anyone indicted for or convicted of a felony
punishable by at least one year in prison.'?* Also under federal
law, anyone who has a “charge pending” or has been convicted
of a crime punishable by imprisonment for one year or more
cannot serve on a jury.'” Even outside the realm of civic rights
and privileges, society recognizes that an ex-convict may be
less reliable than others. For example, employers routinely ask
prospective employees whether they have been arrested (let
alone convicted of a felony) because they suspect that the mere
fact of an arrest may be an indication of untrustworthiness.

Critics of felon disenfranchisement laws note that these
laws have a disproportionate impact on certain racial minority
groups.'?® But opponents answer that this is not a sufficient
reason to abolish longstanding and justifiable laws in the
attempt to achieve some form of racial balance. As W.E.B.
DuBois once exclaimed: “Draw lines of crime, of incompetency,
of vice, as tightly and uncompromisingly as you will, for these
things must be proscribed; but a color-line not only does not
accomplish this purpose, but thwarts it.”'?” In fact, the abolition
of felon disenfranchisement laws may have the unintended effect
of creating “anti-law enforcement” voting blocs and victimizing
the vast majority of law-abiding citizens who live in high-crime
urban areas—people who are themselves disproportionately
black and Latino.'®®

Yet there may still be reasonable compromise on the issue
of felon franchise. Not all crimes are equal, and some crimes
are more reprehensible and likely to suggest untrustworthiness
than others.'” Americans may expect to see concessions made
for those who have committed relatively minor crimes and
exhibited good behavior for an extended period of time upon
the completion of prison or parole terms."** Indeed, the National
Commission on Federal Election Reform—a bipartisan,
blue-ribbon panel chaired by former Presidents Ford and
Carter—made a similar recommendation.’ The restoration
of an ex-convict’s voting rights should be done on a case-by-
case basis through an administrative mechanism. It should be
difficult to draft a statute that draws a bright-line rule, taking
into account factors such as the seriousness of the crime, the
potential for recidivism, and the number of prior offenses.
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Tue Errect OF IDENTIFICATION REQUIREMENTS ON MINORITY VOTER TURNOUT

By Hans A. von Spakovsky*

oter fraud is a well-documented and existing problem

in the United States.! While it is safe to say that many

elections are conducted without voter fraud affecting
the outcome or representing a significant factor in the race, there
are sufficient cases of proven fraud and convictions by both state
and federal prosecutors to warrant taking the steps necessary
to improve the security and integrity of elections. There
were many cases reported in the press in 2004 of thousands
of fraudulent voter registration forms submitted to election
officials in a dozen states across the country.? Obviously, when
such fraudulent registrations are not caught by registration
clerks, these registrations become a possible source of fraudulent
votes as do frauds caused by impersonations of registered voters.
For example, a New Mexico voter was not allowed to vote in
2004 because when he appeared at his polling place, he was told
that someone else had already voted in his place.? In addition,
someone could vote under the name of voters still on the
roles but who have moved or died. In 2000, a review by two
news organizations of Georgia’s voter registration rolls for the
previous 20 years found 5,412 votes had been cast by deceased
voters—some on multiple occasions—and at least 15,000 dead
people were still registered on the active voting rolls.*

Investigations by both the Milwaukee Journal Sentinel
and a Joint Task force formed by the Milwaukee U.S. Attorney’s
Office and local law enforcement agencies found thousands of
fraudulent and suspicious votes in that city, in a state that John
Kerry won by only 11,384 votes in the 2004 election. Among
the findings were that Milwaukee showed at least 4,500 more
votes cast than the number of people listed as voting, as well
as instances of suspected double voting, voting under fictitious
names, and voting in the names of deceased voters.” As the
Milwaukee Journal Sentinel noted, some of this voter fraud
could have been prevented through photo identification since
the Task Force had noted “cases of persons voting in the name
of a dead person or as someone else... persons listed as voting
who said they did not vote... people [who] registered and voted
with identities and addresses that cannot in any way be linked
to a real person.” These cases illustrate the need for requiring
voters to show photo identification at the polls to authenticate
their identity.

A related and growing problem that also supports the
need for requiring photo identification when voting is the
increased number of noncitizens, both legal and illegal, who
are registering to vote and voting in U.S. elections.® In the past
four years alone, the Department of Justice has convicted more
than a dozen noncitizens in Florida for registering and voting in
elections in Broward, Miami-Dade, St. Lucie, Martin, and Palm
Beach Counties, including one individual, Rafael Velasquez,
who was a former candidate for the Florida legislature.” While
this may seem to be a relatively small number of convictions,
it is important to keep in mind that the Department of Justice
* Hans A. von Spakovsky is Commissioner of the Federal Election
Commission. Prior to his appointment, he served as Counsel to the Assistant
Attorney General for Civil Rights in the U.S. Department of Justice.
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has not conducted any comprehensive or systematic check of
voter registration rolls in Florida to find noncitizens. There are
atleast 1.5 million noncitizens of voting age in Florida— “only
540 of them would have had to vote (or 540 more ineligible
voters than may actually have voted) for Gore to reverse the
presidential winner” in the 2004 election.'® Could this many
noncitizens vote in any one election? That question is succinctly
answered by the findings of the Committee on House Oversight
in the Dornan-Sanchez congressional election dispute in
California in 1997. The Committee found 748 invalid votes
due to noncitizens who had registered illegally in just one
congressional district."

According to Dan Stein of the Federation for American
Immigration Reform, there were 11 states carried by President
Bush in the 2000 election that “had small enough winning
vote margins that voting by noncitizens could have tipped the
results to Vice President Gore.”'? As another example of the
prevalence of this problem, in a February 8, 2005 report to the
President of the Utah Senate, the Legislative Auditor General
John Schaff found that more than 58,000 illegal immigrants
had Utah drivers’ licenses and 37,000 had nondriver’s license
identification cards. Almost 400 of these illegal aliens had
registered to vote and at least 14 had actually voted in Utah
elections. In the ongoing lawsuit in Arizona over the state’s new
requirement that individuals registering to vote show proof of
citizenship, the plaintiffs have apparently been forced to concede
that Arizona has uncovered several hundred instances in which
noncitizens were fraudulently registered to vote.”” A review
in 2005 by Paul Bettencourt, the Voter Registrar for Harris
County, Texas, the third largest county in the country, found
at least 35 cases in which noncitizens applied for or received
a voter card, including a Brazilian woman who voted at least
four times. As Bettencourt stated, “we regularly have elections
decided by one, two, or just a handful of votes in any one of
our more than 400 local government jurisdictions.”'*

It should be kept in mind that the federal government
does not cooperate with inquiries by local election authorities
on the immigration status of registered voters. Even if it did, it
could only provide information on noncitizens that are in its
files—individuals who are here legally and illegal immigrants
who have been caught and a file created. Since the vast majority
of illegal immigrants are not in its information system, the
federal government could not provide accurate information on
every registered voter even if it wanted to. Since more than half
of the states do not require proof of legal presence in the U.S. to
apply for a driver’s license and the National Voter Registration
Act (also known as Motor Voter) requires states to offer voter
registration to persons who apply for a driver’s license, voter
rolls are guaranteed to become “inflated by non-citizens who are
registered to vote... [tJhe only question is the number.”

The solution to preventing fraudulent votes from being
cast in polling places is to require all voters to present photo
identification, a recommendation made by the bipartisan
Carter-Baker Commission on Federal Election Reform.
The Commission’s recommendation was based on photo
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identifications issued under the REAL ID Act of 2005,'¢ which
requires states to verify each individual’s full legal name, date
of birth, address, social security number, and U.S. citizenship
before the individual is issued a driver’s license or personal
identification card.' Similarly, the solution to preventing
noncitizens from registering and voting in elections is to
require all individuals registering to vote to provide proof of
citizenship.

Those opposed to these requirements argue that they
are unnecessary and discriminatory, and will lead to reduced
turnout by minority voters. However, contrary to those claims,
the documented history of fraudulent voter registrations and
voter fraud, and increasing incidents of noncitizens registering
and voting, show the need for such requirements. As former
Congresswoman Susan Molinari pointed out, “[f]ar from
discriminatory, a mandatory voter ID provides means by which
more Americans may obtain the identification already required
for daily functions—such as cashing a check, entering a federal
building, or boarding an airplane.”*® There is also no evidence
that minority voters have less access to identification documents
than other voters, or that requiring proof of citizenship will
disproportionately affect minority voters or lead to lower
turnout of eligible voters if either requirement is implemented.
As John Lott concluded in a recent study, “the non-photo ID
regulations that are already in place have not had the negative
impacts that opponents predicted.” ¥

On October 29, 2002, President George Bush signed
into law the Help America Vote Act 0f 2002 (“HAVA”).? HAVA
contained the first nationwide identification requirements for
voters. It applies to first-time voters who register by mail and
who have not previously voted in a federal election.’ Under
§303(b)(2)(A) of HAVA, when voting in person, such voters
must present a current and valid photo identification or a copy
of a current utility bill, bank statement, government check,
paycheck, or other government document that shows the name
and address of the voter. Voters can avoid this requirement if
they submit a copy of one of these documents with their voter
registration form or if they drop off their registration form
with an election official instead of mailing it in.? First-time
registrants voting by mail using an absentee ballot must submit
a copy of one of these documents with the absentee ballot. Any
voter who does not have any of these documents can vote a
provisional ballot that must be verified by local election officials
to determine whether the voter is eligible to vote.”> States
and localities were required to comply with these provisions
beginning January 1, 2004.* However, HAVA specifically
provided that these identification requirements, as well as the
other requirements in Title III of the law such as provisional
voting and statewide computerized voter registration lists, were
“minimum requirements” and nothing prevented a state from
establishing requirements “that are more strict” so long as they
are not inconsistent with other federal laws.”

Spurred in part by the passage of HAVA and the 2004
election, a number of states such as Georgia, Indiana, and
Missouri passed legislation implementing photo identification
requirements for voters that were stricter than the HAVA
requirement. In addition to a voter identification requirement,
Arizona also passed a requirement that an individual registering
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to vote show proof of citizenship. All of these state statutes
have been attacked in court in litigation alleging violations of
state law, the Voting Rights Act, Equal Protection, or the 24®
Amendment (poll taxes). The objection to photo identification
requirements is that they will reduce the turnout of black
voters because fewer blacks possess identification documents
than whites or that they will be intimidated by identification
requirements and will not vote. These theories, however, are
mostly anecdotal and not based on any objective evidence.?
The new statutes passed by Georgia, Indiana, Missouri, and
Arizona are either too recent to judge their possible effect on
the turnout of voters or have not been implemented because
of restraining orders. However, a number of states (including
Georgia) have had less strict voter identification requirements
in place for a number of years, and a review of turnout in those
states reveals that they not only have no effect on the turnout
of black voters, turnout actually increased after implementation
of some requirements. Additionally, available information on
photo identification possessed by individuals, particularly
driver’s licenses, shows no discrepancy between blacks and
whites.

Driver’s licenses, a primary form of picture identification,
are possessed by a vast majority of Americans. According to
an FEC report covering the 1995-96 period, approximately
87% of persons eighteen years and older have driver’s licenses
while an additional 3% or 4% have a photo identification card
issued by the State motor vehicle agency.”” The Federal Highway
Administration (“FHA”) reported in 2004 that the number of
licensed drivers age 18 and over was 195,432,072.% Since the
total population of the U.S. age 18 and over in 2004 according
to the Census Bureau was 215,694,000, the percentage of the
U.S. voting age population (“VAP”) with a driver’s license was
90.6%. Using the FEC’s 3% to 4% figure for additional non-
driver’s license identification cards, approximately 94 to 95%
of the VAP has, ata minimum, photo identification documents
issued by state motor vehicle authorities. The FHA does not
have information on driver’s licenses by race; however, these
statistics show that the number of individuals of voting age
who do not have photo identification is very small.

Claims have also been made, particularly in the litigation
in Georgia, that photo identification requirements discriminate
against the elderly. But according to the Federal Highway
Administration, the number of older Americans who hold
driver’s licenses as a percentage of their age group is surprisingly
high. For example, 90.7% of persons age sixty-five to sixty-nine
have a driver’s license; 86.5% of persons age seventy to seventy-
four have a license; and 82% of persons age seventy-five to
seventy-nine have a license.?”?

The results of the 2004 election certainly do not
support the claim that an identification requirement will
decrease turnout. HAVAs national identification requirements,
although limited, were in effect for the first time all across
the country. However, turnout was 60.7% of the voting age
eligible population, an increase of 6.4 percentage points over
the turnout of 54.3% of the eligible population in the 2000
presidential election.® This was the largest increase in turnout
since the 1948 to 1952 election, when turnout increased by
10.1 percentage points.®' The Census Bureau publishes a report
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every two years on voting and registration in federal elections
based on responses from surveys. A comparison of the 2000
and 2004 reports shows that in the 2000 election, 56.8% of
the eligible black population reported voting in the election. In
2004, when HAVAS limited identification requirement was in
effect, 60% of the eligible black population voted, an increase
of 3.2 percentage points.*?

Another revealing analysis is obtained by reviewing the
experience of four states that imposed in-person identification
requirements on voters at the precinct. South Carolina,
Georgia, Virginia, and Louisiana, allow or allowed a voter to
present either photo identification or one of a long list of other
documents. All but South Carolina allowed a signed affirmation
of the voter’s identity if the voter does not have the required
identification documents. Having an affirmation exception
might prevent decreases in minority voter turnout if it is actually
true that minorities do not have identification documents.
Nevertheless, such an exception would probably not reduce the
intimidation factor if it is correct that minorities are intimidated
by the challenge of presenting identification or having to take
the extra step of completing an affidavit. Turnout would also
be reduced (even with an affirmation exception) if it is true
that identification requirements are applied in a discriminatory
manner against black voters as has been claimed.® However,
an examination of the turnout figures in presidential elections
in South Carolina, Virginia, Georgia, and Louisiana, states that
require identification at the polls, refutes these claims, as does
the experience of Alabama and Florida.*

PERCENTAGE TURNOUT OF VOTING AGE POPULATIONS
(increaseldecrease between elections)

Year South Carolina Virginia Georgia Louisiana National

1984 | 40.66% | 50.69% | 42.05% | 54.55% | 53.11%
() | (-1.75) | (-2.46) | (22.65) | (-3.27) | (:3.0)
1988 | 38.91% | 48.23% | 39.4% | 51.28% | 50.11%
(-/+) | (+6.09) | (+4.61) | (+6.77) | (+8.55) | (+4.98)
1992 | 45% | 52.84% | 46.17% | 59.83% | 55.09%
) | (:3.44) | (-53) | (-3.74) | (-2.85) | (-6.01)
1996 | 41.56% | 47.54% | 42.43% | 56.98% | 49.08%
() | (+5.04) | (+5.46) | (+1.37) | (-2.75) | (+2.22)
2000 | 46.6% 53% 43.8% | 54.2% | 51.3%
(-H+) | (+4.6) | (+3.6) +7) (+4.1) | (+9.6)
2004 | 51.2% | 56.6% | 50.8% | 58.3% | 60.9%

SoutH CAROLINA

Under South Carolina Code §7-13-710, a voter must
present his valid South Carolina driver’s license or other
form of identification containing a photograph issued by the
Department of Public Safety at the polls. Under an amendment
passed in 1988, if the voter is not licensed, the voter can
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alternatively present the written registration notification
received after registering to vote as required by §7-5-125. This
exception was first effective for the 1988 general election. An
examination of South Carolina’s turnout figures shows no effect
from the state’s identification requirements even with the states
significant minority population. According to the 2000 Census,
South Carolina was 67.2% white and 29.5% black.* The
percentage of the voting age population with driver’s licenses
in 2004 was 94.5%.%

South Carolina is one of the only states to provide turnout
statistics by race. From 1984 to 2004, the total turnout broken
out by the percentages of white/non-whites voting in the general
election was as follows:*

YeAR ToraL voring  WarTE TUuRNOUT Non-Warte TurNoUT
1984 1,018,701 754,155 (74%) 264,546 (26%)
1988 1,041,846 796,542 (76.45%) 245,304 (23.55%)
1992 1,237,467 950,556 (76.8%) 286,911 (23.2%)
1996 1,203,486 908,503 (75.5%) 294,983 (24.5%)
2000 1,433,533 1,082,784 (75.5%) 350,749 (24.5%)
2004 1,631,148 1,197,416 (73.41%) 433,732 (26.59%)

These figures reveal that in 1988 there was a slight drop
in the number of non-white voters when compared to the
1984 election. The percentage of such voters was down 2.45
percentage points in the year that voters could use the voter
registration card sent to all voters after they register in place
of a South Carolina driver’s license. If non-white voters had
experienced prior problems voting due to the lack of a license,
turnout should have increased, not decreased, in the election
year when the voter registration card issued to all voters could
be used as an alternative. However, this did not occur. A Census
survey shows that despite the voter identification requirement,
the turnout percentage of the black VAP in South Carolina has
steadily risen since 1988, with the exception of 2004, and a
slightly higher percentage of the black VAP turned out to vote in
the 2000 election than the white VAP: 60.7% vs. 58.7%.%? The
total number of non-whites voting has steadily increased since
1988, rising from 245,304 voters to 433,732 voters in 2004.

CEensus SUrRVEY oF TurNouT oF VAP BY RACE
South Carolina

Year ~ White Black
1988 52.3% 40.7%
1992 61.6% 48.8%
1996 | 56.2% | 49.9%
2000 58.7% 60.7%
2004 | 63.4% | 59.5%

Similarly, no conclusions can be drawn of any kind of
negative effect from identification requirements on the general
trend of South Carolina’s turnout when compared to national
turnout. South Carolina has generally had a lower turnout than
the majority of states. However, there are other states without
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identification requirements with lower turnout. Although the
1988 turnout of VAP in South Carolina was below the national
average of 50.11%, no significance can be attributed to this
fact since other states without identification requirements have
had lower turnout than South Carolina in different elections.
In 2000, for example, South Carolina ranked 44™ in terms of
turnout.

In years that national turnout has declined, South
Carolina’s turnout has not decreased as much as the national
decline; while in years that the national turnout has increased,
South Carolina’s turnout has generally increased at a greater rate
(with the exception of 2004). For example, turnout declined
nationally by 3 points from 1984 to 1988 but only declined 1.75
points in South Carolina. From 1988 to 1992, national turnout
increased by 4.98 points from 50.11% to 55.09% yet turnout
in South Carolina increased by 6.09 points, going from 38.91%
to 45%. This trend was repeated in 1992-1996 (national
decline of 6.01 vs. decline of only 3.44 in South Carolina) and
1996-2000 (national increase of 2.22 vs. increase of 5.04 in
South Carolina). If identification requirements affected voters,
it would be logical to assume that national turnout trends
would be offset in states with significant minority populations
that arguably make it more difficult for an individual to vote
by requiring identification. South Carolina’s record does not
support that assumption.

VIRGINIA

According to the 2000 Census, Virginia’s population is
72.3% white and 19.6% black.® The percentage of the voting
age population with driver’s licenses in 2004 was 93.8%.%!
Virginia passed a voter identification requirement in 1999
that became effective for the 2000 Presidential election.” It
requires a voter to present a voter registration card, a social
security card, a driver’s license, or any other photo identification
issued by a government agency or employer. If the voter has
none of these forms of identification, he can sign an affidavit
attesting to his identity. Virginia does not keep statistics on
the number of voters who complete such an affidavit in lieu
of presenting a form of identification. Like South Carolina,
however, Virginia’s turnout does not substantiate any claim that
having an identification or affidavit completion requirement
intimidates voters and affects turnout.

In the 1996-2000 period, when the national turnout
increased 2.22 points from 49.08% to 51.3%, and Virginia’s
identification requirement became effective, Virginias overall
turnout increased 5.46 points, going from 47.54% to 53%.
Even after imposing a new identification requirement, Virginia’s
turnout increased at swice the rate of the national turnout.
Virginia ranked twenty-ninth in turnout in the country.
According to Census survey reports, the turnout of black
voters in Virginia in comparison to the VAP of blacks dipped
slightly, going from 53.3% in 1996 to 52.7% in 2000. The
.5% difference between these numbers, however, is within the
margin of error of the surveys. Although this study has only
examined turnout in presidential elections, it should be noted
that reported black turnout in the 1998 congressional election
in Virginia according to the Census Bureau was 23.8%; yet in
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the 2002 congressional election, after implementation of the
voter identification requirement, reported black turnout in the
state was 27.2%, 3.4 percentage points higher.

GEORGIA

According to 2000 Census figures, Georgia has a
population that is 65.1% white and 28.7% black.” The
percentage of the voting age population with driver’s licenses
in 2004 according to Federal Highway Administration statistics
when compared to Census reports was 89.8%.* Georgia’s
controversial 2005 photo identification law was actually an
amendment to an existing state statute, reducing the number of
acceptable forms of identification from seventeen to six. In 1997,
Georgia first imposed an identification requirement, including
both photo identification and a lengthy list of acceptable non-
photo identification documents with an affidavit exception.” It
was effective for the 1998 Congressional election and was first
effective for a presidential election in 2000. Under the 2005
amendment, permissible documents are a driver’s license, federal
or state government photo identification, a passport, military
photo identification or tribal photo identification. The affidavit
exemption was eliminated. Discussion of the amended version
of the statute will follow a discussion of the effect of the earlier
identification law.

Turnout in Georgia has historically been amongst
the lowest in the country. In the 1996-2000 period when
the national turnout increased by 2.22 points and Georgia’s
identification requirement became effective, Georgia’s turnout
increased 1.37 points, going from 42.43% to 43.8%. In
comparing that increase with the increase/decrease in turnout
of all other states, Georgia ranked thirty-seventh in the country,
ahead of Indiana which suffered a 3.73 point decline in turnout
and behind Alaska with a 9.56 point increase in turnout from
1996 to 2000 (the largest increase in turnout of any state).
Given Georgia’s large minority population, a significant decrease
in turnout in the 2000 election would have been expected
if the assumptions underlying objections to identification
requirements are valid. However, Georgias turnout increased
although not at as great a rate as the national increase.

Additionally, according to a Census Bureau survey,
a higher percentage of blacks than whites reported voting
in the 2000 election: 51.6% vs. 48.3%.% This compares to
a Census report for the1996 election that shows 45.6% of
blacks voted and 52.3% of whites voted.” Therefore, the
percentage of blacks reporting voting in comparison to the
black VAP actually increased by 6 points after identification
requirements became effective. It appears that black voters
were not affected by Georgia’s identification requirements in
the first presidential election after the law became effective.
In the 2004 election, Georgia’s total turnout rate increased
7 percentage points from the 2000 election, the tenth largest
increase in the nation according to the Committee for the Study
of the American Electorate. Even with the state’s identification
requirement, the Census Bureau survey shows that black voters
again reported voting at a higher rate than whites in the 2004
election, 54.4% vs. 53.6%, an increase over their turnout in
the 2000 election.
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CENsus SUurvey oF TurnouT oF VAP BY RACE

Georgia
Year White Black
1996 52.3% 45.6%
2000 48.3% 51.6%
2004 53.6% 54.4%

Because Georgia is covered by Section 5 of the Voting
Rights Act,®® the state was required to submit the 2005
amendment requiring photo identification to the Department
of Justice (DOJ) before it became effective. DOJ reviews such
submissions under a retrogression standard, i.e., will the voting
change disproportionately affect minority voters and put them
in a worse position than under the current law. DO]J precleared
the law, finding no discriminatory effect on minority voters, and
explained the reasons for its preclearance in a letter to Senator
Christopher Bond on October 7, 2005.% This letter provides
valuable information on the question of how many voters
possess photo identification and whether there is any significant
racial disparity. In fact, the letter states that on the primary claim
that “African-American citizens in the State are less likely than
white citizens to have the requisite photo identification,” that
assertion “is not true.” DOJ made the following findings:

* Georgia’s Department of Driver Services (DDS) showed
6.4 million photo identification holders, very close to the
6.5 million VAP projected by the Census Bureau, far larger
than the 4.5 million registered voters in Georgia. The
Census projection also included ineligible voters such as
50,000 prisoners and 228,000 illegal aliens.

* DDS had racial data for 60% of the card holders—the
card holders who register to vote when they apply for a
license. 28% of those card holders were black, slightly
higher than the black percentage of the VAP in Georgia,
indicating that of the DDS applicants who register to vote,
blacks hold DDS identification at a slightly higher rate than
white Georgians.

¢ Student photo identification issued by all Georgia state
colleges are acceptable under the amended law and data
from the university system showed that black students
represented 26.8% of public college students, slightly more
than their share of the state VAP in 2000.

* 2000 Census data showed that 19.4% of blacks worked
for the government at the local, state, or federal level in
Georgia, versus only 14.3% of whites. Blacks therefore have
greater access to government employee identification.

Georgia also established a mobile bus system to provide
DDS identification cards to locations remote from DDS offices
and provided such cards to indigents for free. Despite all of
these findings, a federal court issued an injunction against
implementation of the law.” However, the court did 7oz find
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any violation of the Voting Rights Act; the judge based his
injunction on the Equal Protection clause due to problems the
law would supposedly cause for elderly and poor voters (not
minorities), and the twenty-fourth Amendment prohibition
against poll taxes despite the state identification card being
free for indigents. The judge granted a preliminary injunction
against the statute in a 120-page slip opinion issued two days
after the hearing on the matter. Since this paper is concerned
with turnout results, an in-depth analysis of this court opinion
will not be presented. However, the court’s legal analysis is deeply
flawed, particularly its view that incidental costs of obtaining a
photo identification constitute a “poll tax.” This is discussed at
length in the Indiana decision cited later in this paper, where the
court correctly noted that “the imposition of tangential burdens
does not transform a regulation into a poll tax.”"

The Georgia legislature amended the law in 2006 to make
the state identification card free to any voter who requested
one, without having to declare indigence, and authorized
very county in the state (not just DDS offices) to issue photo
identification cards. Despite these changes, the same federal
judge issued a 193-page slip opinion again only two days after
a hearing enjoining implementation of the amended statute.”
However, this opinion was based on the short time remaining
before the July eighteenth primary, the court holding that there
was not sufficient time before the primary for individuals to
obtain photo identification or for the state to educate the public
about this requirement.”

In June, the Secretary of State also released a statement
claiming that a comparison of the state’s voter registration roll
with the state’s driver’s license list revealed 676,000 registered
voters without a driver’s license.”® This analysis, however, was
deeply flawed, suffering from many of the same shortcomings
as the expert analysis submitted to a federal court in the
Indiana voter identification lawsuit that is discussed below.
Most importantly, despite her access to other state records, the
Secretary of State only compared the voter registration list to
driver’s license records, and did not run a data matching program
with other available state records on photo identification cards
acceptable under the law such as student identification cards
issued by the state university system or employee identification
cards issued by the state and local governments.”® Individuals
on the list without a social security number were shown as “not
having a valid Georgia driver’s license or DDS-issued Photo
ID card.”® She also failed to eliminate the names of military
and overseas voters who are not subject to the identification
requirements—Georgia has several large military installations
and local election officials can identify military and overseas
voters from their past applications for absentee ballots under
the Uniformed and Overseas Citizens Absentee Voting Act.”
The problems with Secretary Cox’s list of registered voters who
supposedly did not have photo identification cards was vividly
illustrated by the fact that it mistakenly included a member of
the state election board, relatives of two other members of the
board (all of whom have photo identification) and, according
to the testimony of the vice-chair of the state election board
at the court hearing, included the federal judge in the voter

identification case.’®
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Louisiana

According to the 2000 Census, Louisiana has a population
that is 63.9% white and 32.5% black.”” The percentage of
the voting age population with driver’s licenses in 2004 was
95.9%.% In 1997, Louisiana passed Act 779 amending the
election code to require voters to identify themselves with a
driver’s license, other photo identification, or by completing an
affidavit.®! It became effective on August 15, 1997.%

During the 1984-2000 period, Louisiana’s turnout was
higher than the national turnout. Turnout ranged from a low of
1.17 percentage points greater than the national turnout in 1988
to a high of 7.9 points greater in 1996. It was 2.9 points greater
in 2000, after identification requirements became effective. Of
the five elections, the 2.9 point increase was the third largest.
Two other elections (1984 and 1988) had smaller increases.
A Census survey reveals that in the 2000 election, 66.4% of
the white VAP reported voting and 63.2% of the black VAP
reported voting.” This compares to a Census report for the
1996 election that shows 62.6% of the white VAP voted and
60.9% of the black VAP voted.® Thus, reported turnout of
black voters in comparison to the black VAP increased by 2.3
points affer the identification requirement became effective.®
Although Louisiana’s turnout in the 2004 election as 2.6 points
below the total national turnout rate, the 62.1% turnout
reported by black voters was 5.8 points above the reported
national rate of black turnout of 56.3%. One can conclude that
black voters in Louisiana have not been detrimentally affected
by the state’s identification requirements.

CEensus Survey oF TurnouT or VAP By Race
Louisiana

Year White Black
1996 62.6% 60.9%
2000 66.4% 63.2%
2004 64% 62.1%

OTHER STATES:
ArLABAMA AND FLORIDA

Although it has experienced only one presidential election
since implementing a new identification requirement, the
experience of Alabama, another Southern state with a large
minority population covered under the special provisions of
Section 5 of the Voting Rights Act, should be mentioned.
Alabama implemented a new voter identification requirement
in 2003 similar to HAVA.® According to Department of
Transportation statistics, 105.5% of the VAP in Alabama hold
driver’s licenses.” In the 2000 election, the Census Bureau
reports that 57.2% of blacks voted; in 2004, after the new
identification requirement was effective, 63.9% of blacks
reported voting, an increase of 6.7 percentage points. Florida,
which implemented an identification requirement in 1998
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with a variety of acceptable identification documents, also
experienced a steady increase in black voter turnout after the
effective date of the statute.®* It went from a reported black voter
turnout 0f 40.5% in 1996 before the identification requirement,
to a black turnout of 42.3% in 2000 and 44.5% in 2004 after
the identification requirement was effective. Florida also has
a very high rate of driver’s licenses being held by the VAP in
2004—almost 99%.

ReceNTLY ADOPTED LAWS
INDIANA

Indiana passed a photo identification requirement in
2005 as Senate Enrolled Act No. 483. It requires all voters to
present a valid photo identification issued either by Indiana
or the United States that has a picture of the voter, his name,
and an expiration date that is either current or expires after
the date of the most recent general election.®” The law does
not apply to absentee voters who send their ballot through the
mail or to voters who reside in nursing homes. A voter without
identification can vote a provisional ballot and has undil the
second Monday following election day to appear before county
officials either with a photo identification or with an affidavit
stating that he is indigent or has a religious objection to being
photographed.” The Indiana Democratic Party filed suit against
the state, claiming the identification requirement violated the
first and fourteenth Amendments, 42 U.S.C. §1971, and the
portions of the Indiana Constitution.

In a ruling on April 14, 2006, a federal judge denied
the plaintiffs’ motions for summary judgment and granted
judgment for the state, holding that the identification
requirement is “a constitutionally-valid, reasonable time, place,
and manner restriction on voting and on voters.””" The judge’s
characterization of the plaintiffs’ case was caustic. She stated
that they had “not introduced evidence of a single, individual
Indiana resident who will be unable to vote...or who will have
his or her right to vote unduly burdened.””* The plaintiffs
moved a political debate in the Indiana General Assembly into
ajudicial forum, having “failed to adapt their arguments to the
legal arena” and basing their case “on little more than their own
personal and political preferences.””

The judge did not even allow the expert report prepared
for the plaintiffs into evidence because she viewed “the
analysis and conclusions set out in it as utterly incredible
and unreliable.””* The report attempted to compare the voter
registration list with driver’s license files, but the court held it
failed to account for voter roll inflation, compared demographic
data from different years without qualification or analysis, drew
obviously inaccurate and illogical conclusions, and failed to
qualify the statistical estimates based on socioeconomic data. To
the extent any parts of the report could be considered reliable,
they actually strengthened the state’s case since, for example,
the report showed “an estimated 99% of Indiana’s voting age
population already possesses the necessary photo identification
to vote.”” That perhaps explains why, when Indiana held
its federal primary in May after the courts ruling, “[a]cross
Indiana, there were no reports of problems caused by the new
requirement, with most areas reporting they did not have to
turn away a single voter.”’®
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The court also noted that the supposedly “common sense”
claim that persons from lower socioeconomic levels will have a
harder time obtaining photo identification because they do not
drive or own cars, or have limited financial ability, is not true.
To the extent the expert’s socioeconomic analysis was accurate,
it actually indicated “that voters without photo identification
are not significantly more likely to come from low income
segments of society.””

ARIZONA

Arizona passed Proposition 200 in the 2004 general
election. Because Arizona is covered by Section 5 of the Voting
Rights Act, the law was also subject to review by DOJ as the
Georgia identification law was—DO] precleared the law
without objection. In addition to requiring a voter to show
either one identification card with his name, address and photo,
or two identification documents with his name and address,
Proposition 200 also amended Arizona Revised Statutes §16-166
to require anyone registering to vote to prove U.S. citizenship by
providing certain documentation such as a driver’s license, birth
certificate, passport, naturalization documents or any other
“documents or methods of proof that are established pursuant
to the Immigration Reform and Control Act of 1986.” This last
standard is particularly noteworthy, since the state will accept
any document that the federal government accepts as proof of
citizenship. This is a reference to the Employment Eligibility
rification form (Form I-9), prepared by the Department of
Homeland Security, which every employer in the United States
is responsible for completing on every new employee to verify
their employment eligibility as either a citizen or a noncitizen
legally present and able to work in the U.S.”® This requirement
makes it difficult for litigants to argue that the state is acting
unreasonably or somehow violating federal voting rights laws
since Arizona is imposing the same requirement on individuals
registering to vote that the federal government imposes on
individuals who want to become employed.

However, a lawsuit was filed claiming the Arizona law
violates the National Voter Registration Act. On June 19, 2000,
a federal judge issued an order refusing to grant a preliminary
injunction, correctly holding that “Arizona’s proof of citizenship
requirement does not conflict with the plain language of
the NVRA” and that “the NVRA does not act as a ceiling
preventing states from enforcing their own laws regarding voter
qualifications.””

Missoura

The Missouri Voter Protection Act, Senate bills 1014 &
730, requires voters to show photo identification issued by the
state or the U.S. government, including the military. Voters
with disabilities, sincerely held religious beliefs, and those born
before January 1, 1941, are exempt if they execute an affidavit.
All nondriver’s license identification cards are issued by the state
for free and mobile units will go to nursing homes and other
places accessible to the elderly and disabled. Two lawsuits that
have been consolidated have been filed against the law in state
court claiming violations of state law, but no significant rulings
have occurred as this paper goes to print.*
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In a very interesting analysis filed in the lawsuit in
support of two intervenors, Jeffrey Milyo and Marvin Overby
of the University of Missouri evaluated the number of eligible
voters in Missouri who may not have photo identification.
They estimate that the number of eligible voters out of a VAP
of 4.5 million who do not have photo identification issued by
Missouri’s motor vehicles department and who are not residents
of a nursing home (and thus exempt) was only about 19,000
persons. Comparing the voting age population with the number
of identification cards issued by the state yields an estimate of
only 51,064 voting age persons without such identification.
However, after correcting the Census VAP estimate by taking
out ineligible voters such as felons, the mentally incompetent,
and individuals who do not meet residency requirements, as
well as applying Missouri’s statewide average voter turnout rate,
they concluded that the “upperbound estimate for the number
of persons who are eligible and may choose to obtain a new
photo ID is 8,105 persons.”®!

CONCLUSION

The turnout of voters in presidential elections in
South Carolina, Virginia, Georgia and Louisiana, states with
significant African-American populations, as well as in Alabama
and Florida, reveals no evidence substantiating the claim
that the turnout of minority voters is negatively affected by
identification requirements for voters. Available data indicates
that the overwhelming percentage of the voting age population,
black and white, already have a form of photo identification. It
is, therefore, highly unlikely that new and stricter identification
requirements for voters will adversely affect the turnout of
minority voters, especially given the fail-safe provisional
voting requirements in affect across the country as required by
HAVA. Many critics of HAVAs identification requirements
made exactly the same claims, and the turnout in the first
presidential election after those requirements became effective
saw an upsurge in black voting.

Given the numerous prosecutions for voter fraud that
have occurred across the United States in recent years, the
thousands of fraudulent voter registration forms submitted to
election officials, the types of problems cited in the Wisconsin
fraud investigation after the 2004 election, and registration
and voting by noncitizens, requiring proof of citizenship to
register and photo identification to vote is an important means
of ensuring the integrity of our election process.® It is not a
requirement that will prevent or deter minority voters from
casting their ballots, but will help guarantee that their votes
are not devalued by fraudulent or noncitizen voting,.
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PusLic FINANCING OF CAMPAIGNS: A STATISTICAL ANALYSIS

By David M. Primo & Jeffrey Milyo*

he partial or full financing of elections at all levels of

government is a central mission of the campaign reform

community, but it faces vocal opposition from groups
concerned about the normative implications of government-
regulated speech. Many of the arguments that emerge in the
debate over public financing are based on testable but unproven
assertions, yet presented as fact. To wit:

¢ Eliza Newlin Carney of National Journal writes, “The
simple fact is that public financing would make it easier for
challengers to unseat incumbents, by leveling the political-
money playing field.”!

* A Public Campaign press release states, “Clean Elections
puts voters first by leveling the playing field and allowing
qualified people a chance to run for office without relying
on money from powerful interests and lobbyists. .. Public
financing of elections, or ‘Clean Elections,” is a practical,
proven reform.”

* Arguing in favor of a “clean elections” law for California,
reform advocates Ted Williams and Susan Lerner write,
“Until we change how election campaigns are funded,
we will continue to have a stream of stories that make for
great reading but which drive voters from the polls and
perpetuate bottomless cynicism about feckless politicians.”
Eatlier in the same op-ed, they write, “Full disclosure has
not solved the problem. We now have a system in which
full disclosure leads to the overwhelming desire to vote for
‘none of the above.” Full disclosure has had the unintended
consequence of breeding cynicism and voter apathy.”

As we will show in this article, none of the above
statements is supported—and some are contradicted—by
scientific evidence. In this article, we argue that the existing
scientific evidence should give pause to both advocates and
detractors of public financing, as public financing programs
have a minimal impact on election outcomes. Given this, and
considering the potential negative effects of such programs
(including but not limited to increased government outlays),
existing reforms would appear unlikely to generate net positive
effects in a comprehensive cost-benefit analysis. (We know of
no attempt at this sort of social accounting exercise.) However,
just because existing reforms are ineffectual does not mean
that future reform attempts are doomed to failure. What the
evidence implies, though, is that states which choose clean
elections laws should be aware that such reforms impose real
costs on the citizenry for a very uncertain payoff.

We believe that normative discussions are most productive
when grounded in empirical, social scientific evidence. It follows
that a better understanding of the impact of public financing

* David M. Primo is an Assistant Proféssor in the department of political
science at the University of Rochester. Jeffrey Milyo is the Hanna Family
Scholar in the Center for Applied Economics at the University of Kansas
and an Associate Professor in the Truman School of Government Affairs
and the department of economics at the University of Missouri.
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on the electoral process will improve the quality of normative
debates on this issue. In the next section of the article, we discuss
alternative public funding schemes and proposed reforms to the
system. Next, we discuss normative arguments on both sides
of the issue. Then, we analyze the findings from the scholarly
literature on public financing. We conclude by addressing the
implications of these findings for the ongoing debates on this
important issue in election law.

WuAT 1s PUuBLIC FINANCING?

We use the term “public financing” (or public funding)
to refer to a system whereby tax revenues are used to pay for
some or all of the costs of running for office. (Subsidies to
political parties are sometimes included in the definition of
public financing, as well, but we do not discuss these here.)
In return for public subsidies, candidates must pledge to limit
their expenditures. Decisions in Buckley v. Valeo and, more
recently, Randall v. Sorrell, hold that mandatory expenditure
limits are unconstitutional; these decisions necessitate that
public financing systems be voluntary. These programs are
funded in a variety of ways, including through a tax check-off,
voluntary contributions, surcharges, as well as from general
appropriations, and they vary in terms of the manner in which
funds are disbursed. In some jurisdictions, candidates receive
matching funds for contributions. In others, they receive a
lump sum.

As 0f 2005, fifteen states had public financing systems in
place for some statewide offices.” Of these, Maine and Arizona
have so-called “clean elections” laws for all statewide and
legislative candidates; other states have such laws in place for
a smaller set of races. In 2006, Connecticut also implemented
a similar law affecting all statewide and legislative elections
beginning in 2008. It is the first legislatively-enacted clean
elections law applying to both the legislature and the governor;
Maine and Arizona’s were both enacted via ballot measures. Two
cities, Albuquerque, New Mexico and Portland, Oregon, also
recently enacted such laws. These programs provide a candidate
with funds to run for office; in exchange, the candidate can
neither raise nor spend any additional funds. It is this reform
that is touted as “proven” and “practical.”

At the federal level, presidential candidates can receive
public funding in both the primary season and in the general
election in return for agreeing to limit expenditures. For the
primary, funding is provided via matching funds. For the general
election, the candidate pledges to accept no contributions; in
return, the candidate receives a lump sum to run for office
(approximately $75 million for the major party candidates in
2004). This funding has proven inadequate in recent years, and
by 2004, Howard Dean, John Kerry, and George Bush all opted
out of the system during the primary. Kerry recently stated
that his biggest regret from the campaign was accepting public
funds during the general election. Many observers believe that
without significant reforms, all serious presidential candidates
will opt out of the system completely in 2008. While there is
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widespread agreement that the system is in trouble, multiple
solutions have been proffered, ranging from the elimination
of the system’ to significant changes necessary for making
the system viable once more.® In the meantime, legislation is
periodically introduced in Congress to institute public financing
for House and Senate races. On May 3, 2006, a reform group
called the Americans for Campaign Reform took out a full
page ad in the New York Times calling for public financing
of Congressional races; the ad is reproduced as Figure 1, as it
illustrates some of the arguments for public funding.

Across the country, state reform groups push for public
financing in the states. Clean Elections laws are being proposed
in several states, including California. Especially in light of
Randall v. Sorrell, the June 2006 Supreme Court decision
that overturned a Vermont law imposing spending limits on
candidates for state offices, clean elections laws are the reform du
Jjour in campaign finance. Reformers argue that large majorities
of the public support public financing, but the reality is that
support varies dramatically based on question wording.” Instead,
campaign finance reform is an issue that bores the public.”
As with most policy matters, the most intense support and
opposition to any reforms s likely not to come from the public
but from interest groups and elected officials. It is to their
arguments that we now turn.

ARGUMENTS For AND AGAINST PuBLICc FINANCING

The claims made in favor and against public financing
come in two forms: normative and positive. Normatively, those
in favor of public financing view the entire process of fund raising
as unseemly and inegalitarian. Therefore, decisions reached by
officials elected under a system public financing system would be
“more consistent with representative democracy,” even if policy
were unchanged as a result.! There is a belief that the money
chase taints the process in ways that harms the relationship
between elected officials and their constituents.

Those opposed to public funding hold that the policy
requires that citizens subsidize the views of those with whom
they disagree, and therefore is not an appropriate governmental
function. For example, John Samples writes,

Even if electoral competition did increase, public financing
would still have one serious shortcoming;: it forces each taxpayer
to contribute to candidates and causes they oppose. It is similar
to compulsory levies for the benefit of specific religions. Both
force taxpayers to support views they oppose as a matter of
conscience or interest. This compulsion has long been recognized
and condemned."

Samples goes on to note that the Senate Watergate committee
cautioned against public financing of presidential campaigns,
citing Jefferson’s belief that “to compel a man to furnish
contributions of money for the propagation of opinions which
he disbelieves and abhors, is sinful and tyrannical.”"

There are several empirically-based arguments in favor
of public financing. We will focus on five of them, though
others, like reducing the time spent on fund raising, lowering
the amount of special interest pork doled out to contributors,
and increasing the diversity of candidates, are often articulated.
With regard to these three areas, we will simply note that

Engage Volume8, Issue |

reasonable theoretical arguments can be made for or against.
These issues ultimately must be settled with empirical evidence,
but currently no systematic evidence exists on these topics.
Hence, we focus on the major claims of reformers that can be
assessed empirically.

First, public financing will reduce the “corrupting”
nature of the money chase, which will lead to improved
citizen perceptions of government. This argument relies on
connecting campaign contributions to corruption or the
“appearance of corruption,” which in turn fuels cynicism
toward government. Preventing corruption and the appearance
thereof are justifications for reform that are endorsed by the
Supreme Court.

Second, it will increase the competitiveness of elections.
Because raising funds is typically more difficult for challengers,
public financing gives them a leg up. This may help both attract
new candidates to the electoral arena and also increase the
likelihood that a challenger beats an incumbent.

Third, and related to the first two reasons, the reinvigorated
electoral system will prompt more participation in the electoral
system. If public financing leads to more competitive elections
and more favorable views of government, citizens will be more
apt to participate via voting, volunteering, and so on.

Fourth, economist Steven Levitt argues that because
campaign spending has little impact at the margin, funding
campaigns at levels lower than what is typically spent will be a
net gain for society." In a novel research design, Levitt studies
House races in which the same two candidates faced off against
one another. This controls for candidate quality, a difficult-to-
measure but presumably important component in determining
a candidate’s vote share. He finds that implementing mandatory
spending limits would have affected only fifteen elections over
four sets of congressional elections. A nearly identical finding
results if campaigns were funded up to the same amount as the
hypothetical limit. While Levitt raises concerns about the costs
of a public funding system vis & vis simply requiring mandatory
limics, his findings nonetheless suggest that few challengers
would be hurt by such a hypothetical system."”

Fifth, some reformers claim that public financing will
lead to better representation, because legislators and other
elected officials will no longer be beholden to special interests.
In the ad referenced earlier (see figure 1), the reformers write,
“With public funding, wealthy special interests and their hired
lobbyists would no longer have a commanding influence over
our politics and government.” Public financing can impact
policy outcomes in two ways: by altering the membership of the
institution in policy-relevant ways, and by altering the behavior
of members. A change in the electoral environment may lead
both to the election of different individuals to a given post, as
well as changes in the types of individuals who run for office.
Meanwhile, stricter limits on campaign contributions, tied to
the acceptance of public funds, may reduce any inappropriate
influence that occurs in the campaign contribution process.

Next, we turn to the empirical arguments made by
opponents of public financing. They argue that incumbents are
likely to benefit from such a system, since to mount successful
challenges to incumbents, candidates require significant
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infusions of money. A limit that is set too low (and it is difficult
to assess what “low” is) may prevent challengers from mounting
effective campaigns. Some opponents also believe that there
may be a partisan bias to such reforms, aiding Democrats over
Republicans. Others are concerned that in practice, reforms that
will be enacted are likely to be difficult to administer, will not
be changed quickly to address unintended consequences in the
law, or just as bad, be subject to constant tinkering in an effort
by individuals in power to gain electoral advantage.'®

In a nutshell, then, proponents of reform argue that
public financing will lead to more competitive elections,
improved perceptions of government, increased citizen
participation, and “better” policy-making. Opponents point
primarily to the fact that public financing will tend to entrench
incumbents, thereby accomplishing precisely the opposite of
what reformers would like.

Wuat We Know

In the remainder of this piece, we would like to subject
these arguments to empirical scrutiny by articulating what we do
know about existing public financing programs. First, the best
evidence suggests that existing public funding programs have a
non-positive impact on citizen perceptions of government. For
example, in a recent article in the Election Law Journal, after
significant statistical analysis, we find a modest negative effect
of these programs on traditional measures of public confidence
in the democratic process.'” Moreover, we find a positive effect
of simple disclosure requirements on the same; this directly
contradicts the speculative claims made by many reformers.'®
This counterintuitive finding (at least for some) regarding
public financing and public trust in government may be due
to the fact that the promise of more complex reforms is rarely
realized in practice.

Second, in a recent study with Tim Groseclose, we show
that public financing has no impact on competitiveness in
gubernatorial elections, nor does it confer an advantage to one
party or another."” This finding emerged from our analysis of
370 gubernatorial races from 1978 to 2004 and are based on
a comprehensive and rigorous statistical analysis. As such, our
findings are more powerful than those found in earlier studies
that are based upon anecdotal evidence, or simple case studies
of the experience of a handful of states (or a single state).

Third, at least at the congressional level, it is well-
understood campaign spending has only a minimal effect on
election outcomes ar the margin®' “At the margin” refers to
the impact of an additional dollar of spending on a candidate’s
vote share. These results, therefore, should not be interpreted
to mean that money has no impact on election outcomes, but
rather that candidates will tend to spend until each additional
dollar of spending has little impact on the outcome. We are
currently exploring whether this relationship is also true at the
state level.

As noted above, Levitt has used this fact to argue
that public financing would have little impact on election
outcomes.”” However, Levitt implicitly assumes that the
strategic interaction between candidates, as well as candidate
entry, would remain unchanged as a consequence. Further, he
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acknowledges that implementing limits would cause the results
of some of races to change—given how few challengers are
successful, even a handful of altered outcomes is noteworthy.
Finally, Levitt focuses strictly on the instrumental impact of
spending. But campaign spending also has positive effects
on perceptions of government.” Moreover, Primo shows
that aggregate spending on congressional elections does not
appear to reduce trust in government.** However, there is also
recent evidence that holding constant the level of spending,
information on the amount and pattern of contributions in a
privately financed system tells the voter little about the quality
of candidates, offering some support for a well-funded system
of public financing.®

Fourth, while reformers like John McCain are fond of
making statements like, “I work in Washington and I know
that money corrupts,” science suggests otherwise.?® Simply put,
there is little to no evidence that campaign contributions have
a systematic effect on policy outcomes at the federal level.”
However, such an analysis still needs to be done at the state level,
where the variety of campaign finance regulatory regimes may
offer a better opportunity to uncover any potential connection
between reforms and the influence of money.?

In short, systematic empirical analyses have resulted
in virtually no evidence that public financing improves
competitiveness, citizen participation in government, or
citizen perceptions of government. In addition, given the weak
evidence linking contributions to policy outcomes, we should
not expect policy making to be significantly altered as a result of
these laws. Regrettably, the scientific evidence is often trumped
by anecdote in both court cases and in the reform community.
How else can one square the above evidence with claims that
public financing is a “practical, proven” reform?

Wuaar WE Do Not Know

Existing studies of the effects of state public financing
cited above are based on combining all types of public financing
programs.” Proponents of reform argue that existing programs
are often poorly funded or do not allow for enough spending;
they point to recent reforms in Maine and Arizona as evidence
that “clean elections” laws are where reforms should head.
However, there is still no systematic evidence that these laws
have had a significant impact on the system. The reason is
that existing analyses of these laws are based on too little
data. Further, short-term effects of a law may dissipate over
time once elected officials have adjusted to the new electoral
environment and once weak incumbents have been defeated
or voluntarily retire.

But the lack of evidence does not stop journalists and
reformers from touting Maine and Arizona as rousing successes.
This is sometimes done by focusing on whatever aspect of reform
appears best supported by the data. For instance, the Arizona-
based Clean Elections Institute notes that twenty of thirty state
Senate races were uncontested in 1998 (pre-reform), while
only nine were uncontested in 2002 (post-reform).*® This, of
course, defines competitiveness as having an opponent. A more
common and appropriate measure is whether a candidate had
a serious competitor (with 60% typically being the vote share
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below which a race is considered competitive).

We examined the 1998 and 2002 data for Arizona.
First, in 1998, only seventeen of thirty races appeared to be
uncontested. In 2002, twelve races were uncontested in the
general election. Of the contested races, the average winning
margin was (modestly) Jowerin 1998 than in 2002. Moreover, in
1998 four races had margins below 60%. In 2002 that number
was again four. We are not claiming that public funding did or
did not have a real effect on the races. We are arguing, however,
that parsing one or two years of data hardly provides a ringing
endorsement of clean elections laws.

It is too early to tell whether clean elections laws in
Maine and Arizona will have systematic long-term effects
on elections and policy. The initial findings, however, are far
from a “slam dunk” in favor of such reforms. For example, in
Maine, the percent of incumbents in competitive races after
reform surpassed the pre-existing rate (from 1992-1996) only
in 2004, or the third election cycle after the clean elections law
went into effect.’! However, the percentage of incumbents who
run and win has changed little since the law went into effect.
The results in Arizona are harder to interpret, because the clean
elections law was implemented alongside term limits, thereby
changing the political landscape dramatically. However, even
in Arizona, the incumbent reelection rate, after dropping the
first year the law was in effect (2000), has climbed back up to
approximately 85%. While this data does not permit one to
make causal claims, evidence that clean elections is a panacea
is hard to amass.

Moreover, most analyses ignore the cost sides of such
programs. A legitimate cost-benefit analysis would need to ask
whether government outlays are justified by the effects of such
laws. Finally, it is still too early to tell whether clean elections
laws will have a long-lasting impact on the composition of state
legislators or occupants of the governor’s office, and in turn,
on public policy.

We cannot emphasize enough how important it is not to
draw conclusions from summary statistics. One has to account
for other institutional factors that can mediate the impact of
any campaign finance reform. For instance, if gerrymandering
creates districts that are overwhelmingly tilted in favor of one
party, then public financing is an exercise in futility, and one
should expect it to fail. On the other hand, if public financing
is enacted at the same time as term limits, it will be very difficult
to assess the impact of public financing independently, as term
limits will impact the types of candidates who run for office.

To date, no study has separated out the effects of reform
details. For instance, how do different expenditure limits and
matching provisions affect outcomes? One reason for the dearth
of studies is the lack of sufficient variation to draw such fine-
grained conclusions, compounded by the fact that campaign
costs vary greatly across states. We hope to pursue such an
analysis as states gain more experience with a variety of public
funding laws.

IMPLICATIONS FOR THE REFORM DEBATE

Existing analyses show that public financing programs
have little to no positive impact on competitiveness or
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perceptions of government. Clean elections laws may prove to
be the reform that “saves” democracy, but the initial evidence
suggests that reformers should proceed with caution. Given
that reforms impose real costs on taxpayers, proposed reforms
represent a risky proposition: there will be guaranteed costs but
benefits that are likely to have a low mean (with a potentially
high variance). Similarly, opponents should be careful not to
overstate the case that such reforms entrench incumbents.

In theory, a public financing law could be designed that
would increase the competitiveness of elections, and in turn
might increase turnout (although, we are skeptical that any such
reform will improve perceptions of government). Nevertheless,
we are skeptical that such reforms can be designed. First, laws
are not made in a vacuum but (typically) by elected officials with
vested interests in the outcome. This increases the likelihood
that any given reform will be a failure. Reformers might retort
that this is why changes need to be enacted via the citizen
initiative. This is not possible in states without the initiative, of
course, and besides, should initiatives pick up steam, legislators
may attempt to sideline them (both before and after they are
proposed and/or enacted). For example, in 2006 just such an
attempt was made in Arizona, though it ultimately failed. In
the long run, then, one should not expect public funding laws
to be designed with effectiveness in mind.

Second, even if political maneuvering were not an issue,
the challenge of designing the rules with the right limits in
place would remain. If the limits are set too low, incumbents
will be advantaged. If the limits are set too high, taxpayers will
incur needless costs, the system may difficult to sustain, and
the costs may exceed the benefits. Moreover, campaigns that
take place in a “free market” can adjust on the fly if spending
is too low. Any public funding law that is to remain viable in
the long run would need to have a mechanism built-in that
allowed for such adjustments.

In short, there are both political problems and design
problems associated with reform, just as with other reforms of
government, such as budgetary policymaking.** Reformers will
tend to argue that some reform is better than no reform, but
existing studies suggest that the reverse may be true. How else
to explain that public financing has potentially harmed citizen
perceptions of government?

It is unclear, also, why a laissez-faire system of fully
disclosed contributions but no limits on spending or
contributions would be less desirable than public financing.
The impact on trust, we expect, would be minimal, since the
public thinks the current, hyper-regulated system is corrupt.
Competitiveness would be likely to increase, as challengers
would not have to worry about gathering donations in
small amounts. Moreover, the absence of limits would allow
candidates to raise funds from fewer donors, thereby minimizing
fund-raising time. And such a system would also require no
taxpayer funding.

Immediately following Randall v. Sorrell, reform groups
called for a renewed effort to enact new campaign finance laws.
Adam Lioz, a “democracy advocate” for the U.S. Public Interest
Research Group, told Roll Call, “This decision just adds urgency
to the movement to provide a public financing option.” In
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a statement, Stuart Comstock-Gay, the Executive Director of
the National Voting Rights Institute, said, “This [decision] will
intensify support for voluntary public financing systems, and
in the end a constitutional amendment to allow mandatory
spending limits may be necessary.”*

The galvanizing impact of Randall makes our paper
particularly timely, and arguments like the ones that introduced
this paper prompt us to call for greater attention to empirical
evidence in the debate over clean elections proposals. We are
not so naive about politics to believe that proponents and
opponents alike will stop making selective use of the evidence.
As scholars, all we can do is present the evidence and call
attention to erroneous claims. It is up to journalists and others
who filter the arguments on both sides of the issue to familiarize
themselves with this evidence.
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INTELLECTUAL PROPERTY

SuPREME COURT JusTICES HALT FEDERAL CIRCUIT ADVANCE ON Lear v. Adkins

By David E. Foster*

he Supreme Court recently put an end to Federal

Circuit efforts to revive a doctrine that prohibits patent

licensees from challenging the validity of patents they
have licensed. Although this doctrine of “licensee estoppel” had
been in something of a coma since the 1969 Supreme Court
decision in Lear v. Adkins, it appeared that the Federal Circuits
revival efforts might nurse it back to health.! Whether the
Supreme Court’s recent decision in Medlmmune v. Genentech
is a temporary setback for the doctrine, or a binding “Do Not
Resuscitate” order, remains to be seen.?

LANDMARK CASES

Lear v. Adkins

Prior to 1969, courts interpreted the common law of
contracts as preventing a patent licensee from challenging
the validity of a licensed patent under the doctrine of licensee
estoppel. In Lear v. Adkins,? the plaintiff Lear had agreed to
pay royalties for a license to use Adkins’s gyroscope technology
at a time when Adkins’s patent application was still pending
before the U.S. Patent and Trademark Office (PTO).* While
the patent application was still pending, Lear ceased paying
royalties to Adkins, though continued to produce the licensed
gyroscopes. Once the patent issued, Adkins brought suit against
Lear for breach of the license agreement. In defense, Lear sought
to obtain a judgment that Adkins’s patent was invalid.’ The
district court, however, directed a verdict in favor of Adkins,
holding that Lear was estopped by the license agreement from
contesting the patent’s validity. The case was appealed all the
way up to the United States Supreme Court.

The Supreme Court ruled that “the federal law of patents”
trumps “the common law of contracts” and abrogated the
doctrine of patent licensee estoppel.® The Lear Court stated
that contract law “forbids a purchaser to repudiate his promises
simply because he later becomes dissatisfied with the bargain
he has made. . . . On the other hand, federal law requires that
all ideas in general circulation be dedicated to the common
good unless they are protected by a valid patent.”” The Court
identified a strong patent policy in favor of the elimination of
invalid patents, and argued that licensees are often in the best
position, and have the most incentive, to challenge the validity
of a questionable patent.

The Constitution provides that Congtress shall have the
power to “promote the Progress of Science and the useful Arts,
by securing for limited Times to . . . [nventors the exclusive right
to their respective . . . Discoveries.”® Congress has, for patent
purposes, defined “inventors” as those who create inventions
that are new, useful, and non-obvious.? Even if the Patent Office
issues a patent, if a court later determines that the claimed

* David E. Foster is Intellectual Property Counsel at Actel Corporation
and serves on the Intellectual Property Practice Group. His views are his
own, and do not necessarily reflect those of his employer.
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invention is old, not useful, or obvious in view of the prior art,
the patent is invalidated and the invention enters the public
domain. The original patent applicant is no longer considered
the “inventor” of the technology for patent purposes, and is
no longer able to exclude others from using the technology or
collecting royalties for its use. Even though in such a case the
patent never should have issued, the former patent holder is
also not required to return any license fees, royalties, or patent
damages collected before the invalidity ruling, except perhaps
in extreme cases rising to the level of fraud or patent misuse.

The Lear Court held a skepticism of patent grants and
their potential effects on competition. Their decision expressed
the view that invalidating improperly granted patents was a
public good. Not only did the licensee in Lear benefit from
the ability to challenge the patent, but once invalidated, other
competitors in the marketplace would be able to practice the
invention without having to pay a toll to the owner of an
impropetly granted patent. While Adkins would no longer have
an extra incentive to invest in his technology, Lear’s freedom
from royalty obligations, together with potential new entrants
to the market whose products could not be enjoined by Adkins,
would have the effect of increasing competition and reducing
prices to consumers.

C.R. Bard

The year after it was established, the Federal Circuit
applied the patent policies expressed in Lear by holding that
federal courts do have jurisdiction over a licensee’s validity
challenge, even when the license is still in effect.” In C.R. Bard
Inc. v. Schwartz, the licensee had stopped paying royalties and
the licensor sued in state court for royalties owed. The licensee
responded by filing a declaratory judgment action in federal
court. The appellate court held that, rather than a bright line
rule requiring “termination of a license as a precondition to suit.
... an examination of the totality of the circumstances must
be made to determine whether there is a controversy arising
under the patent laws.”"! According to that court, a bright line
rule “would discourage licensees from contesting patent validity
and would be contrary to the policies expressed in Lear.”'* It is
worth noting, however, that in this case the licensee had stopped
paying royalties, so that the licensor was the party in control of
whether or not the license was terminated.

Shell Oil

By 1997, however, the Federal Circuit appeared to have
changed its opinion of the patent policies expressed in Lear, and
was working hard to limit its further application. The Federal
Circuit no longer viewed patent validity challenges as a positive
activity that courts should discourage validity challenges,
favoring a perceived certainty and stability of patents and
patent licenses. While officially acknowledging the supremacy
of the Supreme Court, the Federal Circuit worked effectively to
overrule the Lear decision by severely restricting its application.
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This is most prominently evident in Studiengesellschaft Kohle
M.B.H. vs. Shell Oil Co.”

'The Shell Oil decision seemingly purports to limit the rule
established by the Supreme Court in Lear by superimposing on
Lear a two-part test. In Shell Oil, the licensee had agreed to pay
royalties for use of the licensor’s patented process for producing a
plastic (polypropylene) using a specific process. During the term
of the license, the licensee began also to produce polypropylene
using a second process that it did not disclose to the licensor,
as required under the license agreement. The licensee failed to
pay royalties on sales of polypropylene using the second process,
even though it continued to pay royalties for its continued use
of the first process. When the licensor ultimately discovered
the licensee’s second process, it brought suit to enforce the
license agreement against the second process as well, and the
licensee sought to challenge the validity of the patent claims as
interpreted to read on the second process.

The Federal Circuit, departing from Lear, held that “a
licensee . . . cannot invoke the protection of the Lear doctrine
until it (i) actually ceases payment of royalties, and (ii) provides
notice to the licensor that the reason for ceasing payment of
royalties is because it has deemed the relevant claims to be
invalid.”"* In other words, a licensee must breach its license
agreement, advise the licensor of the reason for the breach, and
subject itself to a claim for infringement damages and a potential
permanent injunction in order to challenge the validity of the
licensed patent. The Federal Circuit required the licensee to
entirely give up its right to practice the first process in order to
challenge the licensor’s interpretation of the patent claims to
cover the second process.

Gen-Probe

In Gen-Probe Inc. v. Vysis, Inc., the Federal Circuit was
faced with the choice of extending either C.R. Bard or Shell Oil
to a new situation.” In keeping with its trend of constraining
the application of Lear, the court extended Shell Oil.

Gen-Probe was perhaps a less sympathetic licensee
than those in previous cases. The company licensed an issued
patent on blood screening technology from Vysis as part of the
settlement of an unrelated patent litigation. Gen-Probe then
exercised an option to extend the license to its third-party allies
in the assay market. Six months after obtaining the license, Gen-
Probe filed a declaratory judgment action of non-infringement
and invalidity, while maintaining that it would continue to pay
royalties in order to remain in good standing under the license
agreement until the claims of Vysis’s patent were invalidated.
‘The Gen-Probe court, while acknowledging the “totality of the
circumstances” test in C.R. Bard, did not expressly apply the test,
instead creating (although perhaps not explicitly) a bright-line
rule that there is never a claim or controversy (and therefore
no jurisdiction) in a declaratory judgment action for invalidity
brought by a licensee who continues to pay royalties.

Tue MepIMMUNE CASE

In 1997, MedImmune and Genentech entered into a
license agreement. At that time, Genentech owned a patent
(Cabilly I) covering a use of cell cultures to manufacture human
antibodies. It also had a pending continuation application

102

based on the Cabilly application that would eventually issue
as a patent in 2001 (the Cabilly II patent).!* Under the 1997
agreement, Genentech licensed the Cabilly I patent (including
the then-pending Cabilly IT application) to MedImmune. The
agreement stated that MedImmune would pay royalties on any
product that fell under any licensed patent claim that had not
expired or been held invalid.

When the Cabilly II patent finally issued, Genentech
asserted that, under the license agreement, MedImmune owed
royalties on the new patent for sales of its Synagis product
that (presumably) did not infringe Cabilly I. This product
represented 80% of MedImmune’s sales. MedImmune believed
the new patent was invalid, but paid the demanded royalties
(“under protest”) in order to avoid a potential injunction and
damages. MedImmune then sued for a declaratory judgment
of invalidity of the second patent.

Both the district and appellate court decisions in
MedImmune were relatively straightforward applications of Gen-
Probe. The Federal Circuit decision' summarized the district
court’s opinion'® as follows: “The district court, applying Gen-
Probe, dismissed [MedImmune’s] suit as non-justiciable under
the Declaratory Judgment Act”™ holding that “MedImmune, as
alicensee in good standing and not in reasonable apprehension
of suit, cannot bring a declaratory action to challenge the patent
under which it is licensed.”® The Federal Circuit agreed with
the district court’s reasoning that MedImmune would have
to breach the license agreement and subject itself to a patent
infringement suit (and possible injunction excluding its product
from the market) in order to create a controversy that would
give rise to a declaratory judgment action. Although it is not
clear that MedImmune argued the point, the Federal Circuit
did not address a major difference between this case and Gen-
Probe: the Cabilly II patent did not issue until zffer MedImmune
had signed the license, while the patent involved in Gen-Probe
issued before Gen-Probe signed its license. If the Federal Circuit
had been applying a “totality of the circumstances” test, rather
than a bright line rule, one would expect this point to have
been addressed.

In the Supreme Court, the case continued to be argued
on purely jurisdictional grounds. MedImmune and the United
States as amicus curiae argued that Genentech’s demand for
royalty payments on MedImmune’s Synagis product (asserted
very soon after the issuance of the Cabilly II patent), together
with MedImmune’s statements that it was paying the royalties
“under protest” created a “case of actual controversy” under
the Declaratory Judgment Act.?! Supporting this position,
MedImmune argued that (1) neither the Constitution nor
the Declaratory Judgment Act require an actual violation of a
statute in order to challenge the statute in court; and (2) federal
patent policy encourages and protects challenges to patent
validity. Genentech countered that the Declaratory Judgment
Act does not allow a party to obtain judicial advice on what
would happen if it repudiated a contract, and that Article ITT of
the Constitution forbids courts from taking such a case where
there is no controversy.

In an 8-1 decision (Thomas dissenting) the Supreme
Court reversed and remanded to the lower courts for further

Engage Volume8, Issue 1



OO OO O OO O OO OO OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOO0

review.” The Court held that MedImmune did not have to
breach the license agreement in order for its validity challenge
to be an actual controversy that could be addressed in court.
The Supreme Court reasoned that MedImmune had alleged
a legitimate contract dispute: Was it required to pay royalties
under the Cabilly II patent, or did it not owe royalties because
the patent was invalid and un-infringed by the Synagis product?
The Supreme Court has previously ruled that declaratory
judgment jurisdiction exists in other contexts where the
plaintiff’s self-avoidance of imminent injury is coerced by
threatened (rather than actual) enforcement action, and the
MedImmune court decided that the patent context should be
treated no differently.?’

The Court also found it important that the consequences
of the threatened enforcement action by Genentech would be
significant for MedImmune (80% of its business was at risk
of being assessed royalties). The Court was unconvinced by
Genentech’s argument that MedImmune had waived any right
to challenge the patents validity, stating: “Promising to pay
royalties on patents that have not been held invalid does not
amount to a promise 70t to seek a holding of their invalidity.”*
The Court found that MedImmune was not repudiating the
contract while continuing to reap its benefits; rather, it was
asserting that a proper interpretation of the contract does not
require payment of royalties on invalid patents and does not
prohibit it from challenging the validity of the patents.

The MedImmune decision did not specifically address the
tension between the C.R. Bard “totality of the circumstances”
test and the Gen-Probe bright-line rule. Rather, it seems to have
established a bright-line rule of its own: a licensee may always
challenge the validity of a licensed patent, no matter its status
under the license. A closer read of the case, however, reveals
that this characterization is inaccurate—many questions remain
open. For example, although the Court did create a bright-line
rule with respect to the narrow jurisdictional question governing
whether a federal court may hear Medlmmune’s case, it left open
the question of whether the court must hear the case, let alone
questions about which party might ultimately prevail...

As an initial matter, just because federal courts may here
MedImmune’s case, that does not mean that they must hear it.
MedImmune’s victory could be very short-lived if the district
court decides that, in the discretion granted to it under the
Declaratory Judgment Act, it should not hear the case.” This
is unlikely, however: the district court indicated that it followed
Gen-Probe out of obligation rather than choice.?

Assuming the jurisdictional hurdle is completely cleared,
though, there is another matter the Supreme Court did not opine
on: whether, in a case where the licensee has not repudiated the
agreement (i.e., continues to pay royalties), licensee estoppel
can or should apply in the merits of the dispute? The Courtalso
did not opine on whether the language of the license agreement
itself prohibits MedImmune from challenging the validity of
the Genentech patent.

LookiNG To THE FUTURE

The MedImmune Court dodged the fundamental licensee
estoppel problem that consumed a significant portion of the
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briefing and oral argument in the case. It will now be up to the
district courts and the Federal Circuit to decide how to apply
MedImmune to that problem. If the Federal Circuit interprets
MedImmune to mean that a licensee can challenge a patent in
all circumstances, patent settlements may never be finalized
because an accused infringer who is licensed in a settlement
agreement will be able to bring repeated challenges to the
validity of the licensed patent, while continuing to operate
under the protection of the license, (safe from an injunction or
claims for enhanced damages). On the other hand, if the Federal
Circuit limits MedImmune to its narrow jurisdictional holding,
similar to what it has done with Lear, it may still successfully
revive licensee esoppel. If this happens, a licensee may never be
able to stop paying royalties on a licensor’s patent, even if the
patent is later declared invalid by a court or the PTO.

A C.R. Bard-like totality of the circumstances test for
deciding when courts should allow licensees to challenge a
licensed patent would go along way toward solving the dilemma
of how to allow licensees to invalidate questionable patents,
while not opening the floodgates to frivolous or speculative
challenges by licensees looking for a free shot. Had the Federal
Circuit applied a totality of the circumstances test in Gen-
Probe and MedImmune, it might have held that Gen-Probe was
estopped from challenging the patent, but MedImmune was
not. This reasonable result would have gone a long way toward
establishing a framework for resolving the dilemma caused by
either of the proposed bright-line rules.

Patent Policy

A patent is a time-limited government-granted monopoly
over the invention—an apparatus (product) or method
(process)—defined in the relevant claim. A single patent
may have hundreds of claims, each claim functioning as its
own stand-alone patent. In many ways patents are similar
to other monopolies granted by the government to private
interests. For example, the government grants geographically
limited monopolies to public utilities, in order to encourage
development of expensive infrastructure, by guaranteeing
exclusive use of the infrastructure and a given rate of return on
the investment. Similarly, the monopoly granted in a patent
allows the inventor time-limited exclusive use of the invention
in order to encourage innovation and allow the inventor to
recoup investment (and further invest) in the development of his
invention. In exchange for this monopoly grant, the government
does not require investment, as it might with a public utility,
but does require disclosure of the invention so that it will enter
the public domain on expiration of the patent, so that others
may freely use, and invest in, the technology.?’

Most economic conservatives and libertarians are
generally skeptical of both the competence of federal agencies
and the government's granting of monopolies to private
interests. These parties often seck to limit the use of government-
granted monopolies (utilities, port authorities, etc.) as much
as possible, and, when granted, to limit the scope as much as
possible. For many, however, skepticism of agency competence
and government monopoly-granting seems to fade when it
comes to monopolies granted in the form of patents. This is true
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despite statistics that indicate that, when it comes to granting
patents, the government would do just as well flipping a coin:
studies indicate that approximately half of all patents litigated to
afinal judgment on validity are held invalid.?® Of course, patents
on which there is a significant question of validity may be more
likely to be litigated to final judgment. Nevertheless, this is a
troubling finding for advocates of free and open competition,
especially considering that many cases involving patents that
would very likely be found invalid end up settling due to the
accused infringer’s aversion to even a low risk of an injunction
and to his assessment of above-market damages.

There is no questioning the value of properly granted
patents in encouraging investment in innovation and
technological development. This is particularly true in industries
such as pharmaceuticals, where the required investment in
researching, developing, and testing a product is considerably
high, but the costs of reverse engineering and copying the
product are low. It is also true, however that an invalid patent
is an unnecessary tax on innovation (and consumers) when
enforced against an independent developer of the same
technology.

Static vs. Dynamic View of Patents

Most of the case law, as well as the parties and many of
the amici in the MedImmune case, take a simple “static” view
of patents and patent licenses. In this view, patent claims, and
their application to products, are well-defined and certain at
the time of the signing of a license agreement, and throughout
the term of the license. Under this static view, it is easy to make
analogies between patent (intellectual property) rights and rights
in physical property, such as real estate. To those who advocate
a static view of patents, goals of certainty and finality are very
important, so that questions of the scope and enforceability of
a patent can be settled; an analogy to the idea of a “quiet” title
in real estate. Advocates of this viewpoint also argue that from
a contract perspective, the parties to a license agreement require
certainty and finality in their agreement.

Far from being static, however, real world patents and
licenses are dynamic entities. New information about prior art,
on-sale products, or public disclosures may (and often do) come
to light years after a patent has issued. This information can
cause a patent previously thought to be valid to be completely
invalidated, and thus the covered invention is in the public
domain. Furthermore, patent owners may advocate very
different interpretations of their patent claims depending on the
situation. Also, by filing so-called “continuation” applications, a
patent applicant can obtain a first patent on an invention while
keeping the supporting application alive in the patent office for
several years to pursue additional claims, maintaining the benefit
of the original filing date for the later applications. This is what
Genentech did in order to obtain the Cabilly II patent.

In contrast to real estate, where the metes and bounds of
a piece of property are known, (or at least knowable through a
relatively inexpensive survey), the metes and bounds of a patent,
as defined in the claims, are much more uncertain, flexible,
and subject to change. A single invention may be covered by
hundreds of different patent claims, each functioning as its
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own separate patent. Furthermore, the metes and bounds of
each patent claim cannot be rigorously determined through
an inexpensive survey, but must be determined through costly
patent office procedures or litigation that may take several
years.

Bright Line Rules vs. Totality of the Circumstances

While those who subscribe to a static view of patents often
advocate for bright line legal rules that will provide certainty
and finality in patent issues, those who understand the dynamic
view of patents know that certainty and finality with respect to
many issues in patent licensing are illusions. Since patents are,
in reality, dynamic creatures, static-view advocates of bright-line
legal rules to provide certainty and finality in patent licensing are
really arguing to shift the certainty/uncertainty from one party
to the other. For example, a bright line legal rule that prevents a
patent licensee from ever challenging the validity of a licensed
patent provides great certainty for the patent owner: he will
never face a validity challenge no matter what claims he is able
to obtain from the patent office or how he chooses to interpret
his claims against the licensee’s products. This result, however,
creates great uncertainty for the licensee: he may be forced to
pay royalties on additional products for continuation patents
with (perhaps questionable) claims that were not even drafted
when the license agreement was signed and which he could not
have anticipated would issue from the patent office.

On the other hand, a bright line legal rule that allows
the licensee always to challenge the validity of a licensed
patent provides the licensee with a high degree of certainty;
because, should he lose a validity challenge, he has protected his
downside: his products are immune from a patent injunction
and he has a preset royalty rate that the licensor cannot
increase. The licensor, however, under this rule, faces far greater
uncertainty as he may be subject to multiple, repeated validity
challenges from the licensee each time the licensee finds new
prior art or other potentially invalidating facts.

On remand, MedImmune will continue to argue that
it is unfair that it should have to subject itself to the risk of a
potentially ruinous injunction in order to challenge the scope
of patent claims that were not in existence at the time it entered
into the license agreement. On the other hand, Genentech will
argue tha, jurisdictional questions aside, it is unfair to allow
a licensee to operate under the benefit of a license agreement
while attacking the agreement as voidable. Genentech will
further argue that if the courts extend the Medlmmune ruling
to the merits of the case, there will be a rash of patent litigation
with licensees suddenly unhappy with their bargains bringing
(or threatening) invalidity suits in order to attempt to change
the terms of their deals, all while using their license agreements
to protect their downside risk. Genentech will also claim
that patent litigation will increase because the uncertainty of
continuous expensive validity challenges will lead patent owners
to seck the finality and certainty of court judgments rather than
the uncertainty of patent licenses.

If Genentech prevails on the merits, however, it is unclear
that a licensee would have any mechanism to stop paying
royalties on a patent that had been declared invalid by the
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PTO (e.g., in an interference or re-examination proceeding)
or a court in a case between other parties. It has generally been
fundamental in patent law that a patent, once invalidated by
a single court or the PTO could not be enforced against any
party. However, if a licensee to the patent is always required to
breach its license in order to challenge the validity of a licensed
patent, licensors may effectively estop licensees from ceasing
payments by licensing multiple patents—thereby subjecting
the licensee to a suit on another patent if it ceases paying
royalties on the invalid one, even where the patent has already
been invalidated.

If the case makes it back up to the Supreme Court on
the merits, it is difficult to predict how the Court will come
out. During oral argument, the Justices expressed concern over
the prospect of a flood of validity challenges in the courts.
They also seemed skeptical of MedImmune’s efforts to escape
from a bargain it had intentionally and rationally entered
into. On the other hand, during Genentech’s argument, the
Justices challenged Genentech’s characterization of the license
agreement as a type of compromise settlement of claims that
MedImmune was trying to repudiate. The Justices recognized
that the license at issue was a commercial patent license that
included not-then-existing patents that could issue in the future,
not the settlement of a litigation in which there were precise
claims being asserted and settled.

Neither the oral argument nor the Medlmmune opinion,
however, give any hint that the Supreme Court would adopt a
totality of the circumstances test to help solve these problems.
In fact, Justice Breyer stated during oral argument: “[TThere are
three possible positions on the question of whether a licensee
can attack a contract.... One, he can never do it. Two, he can
always do it. Three, it depends on what the contract said.”?
The Justices did not consider (and the Assistant to the Solicitor
General arguing at the time did not raise) a fourth possibility:
that it depends on the circumstances.

A totality of the circumstances test could reduce the
number of validity challenges by holding non-breaching
licensees to their deals on issues that were settled by those
agreements, but allowing challenges in situations of changed
circumstances, (such as a newly issued patent or a new claim
interpretation asserted by the licensor), or the discovery of
new information. As advocated by the amicus curiae American
Intellectual Property Law Association (in a brief supporting
Genentech), a court could certainly perform a factual inquiry
to determine if the party challenging the patent was attempting
to re-litigate an agreed settlement or secure the protection of
a license simply to protect its downside, should its validity
challenge fail.

As described above, the Federal Circuit’s aversion to
Lear seems to stem, at least in part, from favoring the values
of finality and certainty in patent licensing over the licensee’s
right to challenge the patent. What this eventuates, however,
is the favoring of licensors’ interests in finality and certainty.
A ruling applying licensee estoppel on the merits would
increase licensors’ finality and certainty at the expense of
licensees. Licensors would be certain in the knowledge that
their patents could not be attacked, but licensees would suffer
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a corresponding loss of certainty in that the licensor would
then be able to take any interpretation of the patent claims it
wanted with impunity. Licensees would not know whether or
how licensors intended to assert a royalty obligation against
future products the licensee may develop or acquire. Fully
protected from a patent challenge, the licensor may adopt a
claim interpretation, or obtain a continuation patent claim that
is plainly invalid, but the licensee cannot challenge the new
claim or interpretation without breaching the agreement and
putting his existing products at risk of injunction.
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For purposes of illustrating this scenario, suppose a
bicycle shop owner licenses the actual patent shown above for
a device to harness wind on a bicycle and begins manufacturing
“sail bikes” as shown in the figure. As a gross over-simplification,
assume a hypothetical claim for this invention recites the
following elements: a bicycle, a sail, and a mast; where the sail is
connected to the mast and the mast is connected to the bicycle.
The bicycle shop owner produces sail bikes that meet with
moderate success, but the patent owner becomes dissatisfied
with the amount of royalties he is receiving, so he approaches
the shop owner and demands that he also pay the negotiated
royalty rate on all the jackets the shop sells because the jackets
are marketed to cyclists who sometimes wear them on windy
days, where they happen to catch the wind that helps to propel
the bike just like a sail. The patent owner argues that in this case
the cyclist functions as the mast in the claim and is connected
to (wears) the jacket. The jacket functions as the sail when it
catches a tail wind, and the cyclist is attached to the bike via the
seat. Of course, this interpretation of the claim would make the
patent clearly invalid, as the shop owner himself has been selling
jackets for years before the March 2004 filing date of the sail bike
patent. A bright line rule prohibiting a patent validity challenge
by a licensee in good standing, however, would prevent the shop
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owner from challenging this interpretation of the patent claim,
unless he was willing breach the contract and subject his sail
bike business to a certain injunction, since he acknowledges
that, interpreted as he originally thought when he signed the
license agreement, the patent is valid. Although this may seem
a fanciful example, the reader is asked to consider that a patent
issued to the infamous Jerome Lemelson that was asserted
against both the Gillette Mach3 razor and the semiconductor
manufacturing industry claimed that the invention described
in the eleven-page specification was both a specialized-material
manufacturing apparatus and a rocket engine.”

As shown in the sail bike example, for every gain in
certainty and finality by a licensor, there is a corresponding loss
of certainty and finality for the licensee. Any time a licensor
becomes dissatisfied with his bargain, he can assert a brand
new interpretation of his patent claims against other licensee
products in an effort to extort a concession or force the licensee
to choose between paying additional royalties and giving up
the license. Additionally, the licensor could use continuation
practice to obtain additional patent claims from the PTO,
which may be of questionable validity and very different scope
from the original claims in existence at the time of the license.
This would discourage potential licensees from entering into
license agreements since that means they may find themselves
stuck paying royalties without the possibility of an invalidity
challenge, while the competitor who chose not to take a license
is free to challenge validity. Instead, many potential licensees
may risk a litigation in which rights to challenge validity would
at least be preserved.

OPTIONS FOR “PURCHASING” CERTAINTY AND FINALITY

Given that, under a bright line rule, one party or the
other will suffer a loss of certainty and finality, it makes sense
to ask how future parties will protect themselves, depending on
how cases like Medlmmune are decided on the merits. If courts
continue to constrain the application of Lear, licensees will seek
to gain certainty by solidifying the licensor’s patent claims at the
time of the signing of the license. Since it would be their only
shot, each licensee will attempt to limit the future patent claims
the licensor can assert against it by memorializing specific claim
interpretations in the license agreement. This will essentially
turn every patent license into a Markman brief.?' This will have
the effect of greatly increasing the cost of patent licensing to
both sides of the transaction as well as bogging down licensing
negotiations in endless squabbles over the interpretation of
various patent claim terms.

If the courts adopt a bright line rule that extends Lear,
licensors are likely to add “no challenge” clauses to their
licenses, although the enforceability of such clauses would be
questionable. They might also add provisions for increased
royalties or fee shifting if the licensee challenges a patent, or
if the licensee mounts an unsuccessful challenge. Additionally,
licensors will probably require greater up-front payments, and
the use of running royalties will diminish.

More fundamentally, however, licensors may simply
choose to invest in obtaining higher-quality patents. Patent
practitioners know that it is extremely difficult to challenge
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a patent in court based on prior art that has already been
scrutinized by the PTO. By investing more up-front in prior
art searches and other due diligence measures (or petitioning
the patent office to re-examine issued patents when new prior
art is discovered), patent owners can “buy” as much certainty
and finality as they want to invest in.

If a licensor wants to insulate himself from endless patent
validity challenges, he need only invest in making sure any
potentially invalidating art is before the patent examiner when
the application is under review and that his claims are narrow
enough to distinguish from the art. The patent owner may also
invest in researching potential on-sale bars and other events
that might invalidate the patent. By addressing these issues
up-front, the patent owner will not only be taking arguments
the licensee could use to challenge the patent off the table, he
will be obtaining a stronger (perhaps narrower) patent. To put
it another way, patent licensors should not be heard to complain
about endless challenges to the validity of their patents when
they have the option of insulating their patents against these
challenges by investing more in the patent examination (or re-
examination) process to make sure they are obtaining quality
patents. While this will burden aspiring patent licensors with
additional costs and may lead some to lose out on obtaining
illegitimate patents they may otherwise have gotten through
the patent office, the market at large will benefit from higher
quality patents. There is no corresponding public benefit to
Markman-style patent licenses. Of course, patent applicants
are still welcome to under-invest in their patent applications,
but the consequence may be a higher likelihood of a validity
challenge down the road. Investment in higher quality patents
will have a positive impact beyond the parties to a single
licensing transaction, as they will better protect true innovators,
while reducing the number of improperly issued patents.
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Is CoryriGHT PROPERTY?

CoMMENTS ON RiCHARD EpPSTEIN'S Liberty Versus Property

By Adam Mossoff*

n his essay, Liberty versus Property, Richard Epstein offers

a Lockean justification for intellectual property rights

generally, and copyright specifically. Epsteins thesis is
profoundly important and basic: a// legal property rights,
including tangible property rights and intangible intellectual
property rights, are born of important policy considerations.
In proving this, he surveys the justification and development
of property rights in the West, and he reveals with great clarity
that many of the traditional (and tread-worn) policy issues
concerning the definition of tangible property rights are eerily
similar to the issues implicated in the now-raging debate
concerning the definition of intellectual property rights,
especially copyright in digital content.

Alas, his insight may fall on deaf ears. For the peer-to-
peer (P2P) file swappers and their advocates in think tanks and
academia, the problem with Epstein’s thesis is reflected in the
terms of his title: liberty vs. property. For these individuals, the
Internet’s unique or “exceptional” characteristics—whether in
its end-to-end (E2E) infrastructure or in its transaction-cost-
lowering effects—changes fundamentally the policy equation.
Accordingly, these “Internet exceptionalists” have come to
view the debate in terms of only one side of this juxtaposition:
liberty.! In their minds, “digital copyright,” and “intellectual
property” generally, is an oxymoron. The digital realm is about
freedom—in every respect, from its architecture to its ethos to
its implications for politics (as Californians have discovered
with a recall election spawned by petition forms that were easily
disseminated and downloaded via the web). The enforcement
of so-called “traditional” property entitlements on the Internet
is, at best, misplaced, and, at worst, dangerous to the freedom
and creative potential of this new realm. Their growing despair
in response to the Copyright Term Extension Act, the Digital
Millennium Copyright Act, and the Supreme Court’s recent
decision in Eldred v. Ashcroft is palpable.? Siva Vaidhyanathan
decries extending copyright terms and applying copyright
to novel forms of expression in digital media because this is
“unjustifiably locking up content that deserves to be free.”
Or, as Larry Lessig bluntly puts it: “[o]urs is less and less a free
society.”

With growing alacrity, the Internet exceptionalists are
thus attempting to frame the public debate solely in terms
of freedom, liberty, creativity, our “common culture,” and
the public domain. No one seems to epitomize this better
than the prominent tech commentator and blogger, Doc
Searls, who lamented the Eldred decision, but came away

* Adam Mossoff is Associate Professor of Law at Michigan State University.

This essay is adopted from a more complete version published in the San
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Epsteins article, “Liberty versus Property: Cracks in the Foundation of
Copyright Law.” Both articles were presented at a 2003 conference on

digital copyright organized by the Progress & Freedom Foundation and the
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from the experience having learned an important lesson: the
fundamental issue in the policy debate is neither political
nor legal, but “conceptual” Searls realized that they lost
Eldred because proponents of digital copyright—of copyright
generally—have successfully defined their legal entitlements
as property, which makes Searls and others who believe in the
“public domain” and the “commons” sound like they are, well,
for lack of a better term, “Communist.”® Searls later wrote
that they “need to figure a way around the Property Problem,”
because “we lose in the short run as long as copyright (and,
for that matter, patents) are perceived as simple property. Our
challenge is to change that.”” Some do not even like the term
“commons” because it is “itself is a ‘property’ metaphor.”®
“[W]e must change the terms of the debate,” Vaidhyanathan
has intoned, and thus recognize that “[cJopyright should be
about policy, not property.”*

There are two ways in which one can interpret the
Internet exceptionalists complaint about the “Property
Problem” and their injunction that “copyright is policy, not
property’—a strong sense and a weak sense. Before discussing
these two senses, a brief remark about the scope of this essay
is in order. This essay will describe in an abbreviated fashion
how the property theory that Epstein explicates in Liberty vs.
Property might respond to the specific claims advanced by the
Internet exceptionalists. Accordingly, its purpose is not to
offer a complete account of why digital copyright is property.
That is not possible in a short commentary piece, particularly
given the admittedly “heretical” nature of these remarks to
the Internet exceptionalists and their web-surfing allies. The
justification of the property theory itself is in Epstein’s essay,
and in other articles already written or yet to be produced.

Whentakeninitsstrongsense, thelnternetexceptionalists
thesis quickly devolves into a truism about property rights as
such. If it is true—as it must be—that copyright is policy, then
it is equally true that a// property rights are policy. In proving
this point in his essay, Epstein prefers utilitarian analysis, and
he has spent much of his professional life attempting to show
the ways in which the incremental development of property
rights in the West represents the slow (and unending) march
to identify utility-maximizing rules for our social and political
institutions. Yet, even if one does not wish to jump on the
utilitarian train that Epstein is calling us all aboard, it is easy
to see that every tangible property entitlement has arisen from
a crucible of moral, political and economic analyses, and thus
implicates the same questions about utility, personal dignity,
and freedom that now dominate the debates over digital
copyright. The preeminent property cases that every law
student studies in the first year of law school are exemplars of
this basic truth.!

When  Internet that
“[clopyright is not about ‘property; . . . . [i]t is a specific state-
granted monopoly issued for particular policy reasons,”' then

exceptionalists ~ maintain

they must also maintain that no legal rights in any tangible
things are property. Everything that everyone owns—tangible
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or otherwise—represent only state-granted monopolies issued
to individuals for particular policy reasons. As Epstein rightly
points out, at a fundamental level of analysis, property and
monopoly are simply flip-sides of the same coin. Thus, in this
strong sense, the Internet exceptionalists' complaint about
extending copyright to digital media is, at the same time,
neither informative nor instructive—unless one’s goal is to
restructure universally the concepts and legal rules for a//
property entitlements in American society.

It is unsurprising then that the Internet exceptionalists’
thetoric has produced the politically charged label of
“Communist.” When Dan Gillmor publishes a webzine article
attacking the Eldred decision under the heading, “Supreme
Court Endorses Copyright Theft,” writing that the Supreme
Court decision has sanctioned “a brazen heist,” and asking
his readers, “Who got robbed? You did. I did,” one hears the
rallying call: Copyright is theft!”® When one hears Lessig’s
similar complaint that the Copyright Term Extension Act is a

“theft of our common culture,”'*

one hears again the rallying
call: Copyright is theft! As Doc Searls aptly points out, it is no
surprise that Gillmor’s and Lessig’s readers hear the echoes of
the nineteenth-century socialists’ self-described “battle cry”:
“Property is theft!”"

We are not compelled, however, to adopt only the strong
sense of the Internet exceptionalists’ rhetoric. There is also a
weak sense to their claim that copyright is policy, not property;
namely, that copyright is different from (tangible) property
and, as best illustrated in the context of digital media, does not
deserve the same moral or legal status typically afforded to our
more traditional property entitlements. This is hardly a radical
claim, and there is substantial evidentiary support for this
proposition in the American copyright and patent scheme. As
the Supreme Court has repeatedly stated: the constitutional
grant of power to Congress to protect copyrights and patents
“reflects a careful balance between the need to encourage
innovation and the avoidance of monopolies which stifle
competition without any concomitant advance in the ‘Progress
of Science and the useful Ars.””'¢

From such judicial and legislative statements, the
Internet exceptionalists make an important change to
Epstein’s juxtaposition. It is not “liberty vs. property,” but
rather “liberty vs. monopoly.” And, they conclude, the stifling
effects of extending the copyright monopoly to digital media
substantially outweigh the negligible benefit of promoting
innovation. Here the Internet exceptionalists adopt the same
utilitarian metric employed by Epstein, arguing that “[b]efore
the [copyright] monopoly should be permitted, there must be
reason to believe it will do some good—for society, and not
just for the monopoly holders.”” Reflecting his desire that we
interpret the Internet exceptionalists’ claims in this weak sense,
Lessigasks (somewhat rhetorically but obviously in frustration):
“Does calling for balance make one a communist?”'®

In this weak sense, therefore, the claim that “copyright is
policy, not property,” is simply shorthand for the proposition
that we must achieve and maintain balance in the utility
calculation of “liberty vs. copyright monopoly.” There are
two supporting premises for this proposition that Internet
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exceptionalists sometimes intermingle: the first is historical,
and the second is analytical. On the historical side, they
maintain that copyrights and other intellectual property
rights have always been viewed as monopolies issued by the
state according to a strict utility calculus. Again, this is not a
radical claim. Thomas Jefferson, an avowed defender of natural
rights, believed that “[i]nventions . . . cannot, in nature, be a
subject of property,” and that “an exclusive right” is granted to
inventors by “Society” solely “as an encouragement to men to
pursue ideas which may produce utility.”"

The historical record, however, is not as one-sided as
the Internet exceptionalists would like us to believe. Since the
enactment of the Statute of Anne in 1709, the first modern
copyright law, the justification for copyright has comprised
tfwo general normative theories. The first is utilitarianism, and
the second is natural rights theory, particularly the labor theory
of property and the social contract doctrine at the core of John
Locke’s political philosophy.” The labor theory of property is
usually given short shrift by modern copyright scholars, but it
certainly played a justificatory role in the historical copyright
debates. As Representative Gulian Verplanck stated in defense
of a bill that became the copyright act of 1831: “the work of an
author was the result of his own labor. It was a right of property
existing before the law of copyrights had been made.”* State
laws protecting intellectual property rights prior to the 1787
federal convention also reflected a Lockean influence; the
New Hampshire legislature, to take but one example, enacted
legislation to protect copyrights and other forms of intellectual
property because “there being no property more peculiarly a
man’s own than that which is produced by the labour of his
mind.”* Moreover, the evolution and creation of new types of
intellectual property rights in the nineteenth century, such as
trademarks and trade secrets, followed the contours of a labor
theory of property.® The initial definition and protection of
trade secrets as property entitlements, for instance, derived
its justification from the courts’ belief that such rights were
similar to other property rights born of valuable labor and
already protected by the law.*

It is a profound oversimplification to declare that
intellectual property rights, including copyright, have always
been conceived solely as “monopolies” doled out by the state
according to a utilitarian calculus that weighs social and
scientific progress against the stifling effects and deadweight
losses attributable to typical government-created monopolies.
The proposition that “copyright is a property right” is not
a novel form of political rhetoric invented by Jack Valenti
sometime in the last twenty years in order to advance the
interests of Hollywood before Congress. In casting the history
of intellectual property rights in this way, an interesting and
multi-faceted historical record is flattened out in order to create
a picture of what the Internet exceptionalists believe copyright
and other intellectual property rights should be. As one critic
has noted, this is not history, but rather the construction of a
myth.?

Why the Internet exceptionalists retell the history of
intellectual property rights in this way reflects their underlying
conception of what is the nature of these “rights.” As noted
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earlier, they believe that intellectual property rights generally
are merely “monopolies.” In other words, copyrights and
patents comprise only monopoly privileges handed out to
authors and inventors by Congress under the Constitution’s
grant of authority to Congress that it “promote the Progress
of Science and Useful Arts.” This is the analytical side of the
weak interpretation of “copyright is policy, not property,” and,
once again, this is hardly a radical claim, as reflected in the
Supreme Court’s repeated references to copyright and patent
rights as “monopolies.”

This definition of intellectual property solely in terms
of a utility-based monopoly, as opposed to a type of property,
is actually the result of an impoverished concept of property
that has dominated our political discourse in the twentieth
century. At the turn of the century, legal scholars and judges
redefined “property” as a set of “social relations”®—what later
became known as a “bundle” of rights.”” With this narrow
focus on the purely social role of property, it was but a short
step to focus on the one social right in the bundle of rights that
constitute our modern understanding of property: the right to
exclude. In fact, the Supreme Court would eventually declare
that the right to exclude is “one of the most essential sticks
in the bundle of rights that are commonly characterized as
property.”® As one prominent property scholar put it recently,
the right to exclude is the sine gua non of a property right.’!

This narrow definition of property as the right to
exclude works well for tangible property entitlements, but it
fails miserably to capture our intangible property entitlements.
In the world of tangible property, there are fences and
boundary lines that physically exclude non-owners. There is
also ontological exclusivity: two people cannot occupy the
same piece of land at the same time but in different ways. Two
farmers who each attempted to till the same piece of soil—one
trying to grow corn and the other wheat—would soon come
to blows as to who may do what with the land.?? Accordingly,
the fact of physical exclusion serves as an objective baseline for
defining the right to exclude.

For intellectual property rights, the problem with
reducing property to the right to exclude is readily apparent.
There is no natural exclusion of intellectual property
entitlements: inventions, books, and computer code can be
copied willy-nilly without taking the original physical product
away from the inventor or author. Unlike that one acre of land
over which the two farmers are pummeling each other, the
P2P file swapper can trade music files without impinging on
the original author’s right to listen to his own song or on my
right to listen to the copy that I rightfully have purchased. The
right to exclude in intellectual property entitlements exists
by legal fiat. It is solely a creation of the law with no natural
counterpart in the actual facts of how people interact in the
world. Thus, the exclusive rights granted to copyright and
patent holders appear arbitrary—they are only legal figments
of our collective social imagination. And these rights certainly
do not fit the definition of property, which, as we are constantly
reminded, is naturally exclusive.

When one throws into this policy mix the unique
characteristics of digital technology, especially the Internet, it

110

becomes clear that intellectual property “monopolies” should
be restrained in our new digital world. There is no natural
exclusion in the digital domain, and the creation of “artificial”
barriers simply restricts free movement and stifles decision-
making. Even if there were some type of objective baseline
justifying exclusive copyright entitlements before the invention
of the Internet, there certainly is none now. The P2P users of
Napster, and now Morpheus and Kazaa, cheaply and easily
copy files from one to another with nothing stopping them
except their bandwidth allotment and the storage capacity
on their hard drives—or the cease and desist letter from the
Recording Industry Association of America. While bandwidth
restrictions are somehow “real” to the P2P user, the cease
and desist letter is not. And this makes sense only because
people define “property” today solely in terms of exclusion.
Doc Seatls is correct: the problem 75 conceptual, but the real
problem is that we are defining “property” in such a way that
copyright and other intellectual property entitlements cannot
be anything other than artificial monopolies, enforced at the
policy whim of Congress.

It is at this fundamental level of analysis that Epstein’s
essay is most insightful. He reveals that the analytical
framework that explains how physical property rights have
been defined applies equally to intellectual property rights;
the difference between the two types of property rights, as
my fellow commentator, Solveig Singleton, notes, is not a
difference in kind, but only one of degree. As with chattels
or fishing rights, when one is faced with a different conzext,
one must define one’s property rules accordingly. The legal
rules that make sense for dividing up farmland should not be
applied deductively to fish or wild game, or vice-versa. This
does not mean that these rights are not property rights, it
means that they are only a different #ype of property right—
but a property right nonetheless. To put it bluntly, if not in an
oversimplified way, digital copyright (and intellectual property
rights generally) is to the author and computer programmer
today what fishing rights were to the whalers and fishermen
of yesteryear.

Although Epstein prefers to recast natural rights theory
in solely consequentialist terms, there is a significant and
substantive element of the theory, particularly the Lockean
version preferred by Epstein, that is not fully captured in
this retelling. The preeminent natural rights theorists—Hugo
Grotius, Samuel Pufendorf, and John Locke—worked with
a concept of property whose roots went far back into the
Western canon, to the ancient Greek philosophers and the
Roman lawyers. The principal focus of this tradition was the
exact opposite of our contemporary view of property: they
were concerned not only with how property functioned in
complex social and economic relationships, but sow property
arose in the first place and what this told us about the nature
of property as such. This explains the focus of these theorists
on the analytical fulcrum creating property entitlements: the
labor or acquisition or creative work that brings something
into the world. And this provenance informed the natural
rights theorists that the core or substance of property is the
action that one takes to create and maintain the property;
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thus, their definition of property as the right to use, possess
and dispose of one’s possessions.

This concept of property dominated the American
understanding of property in the eighteenth and nineteenth
centuries. It is revealed in the New Hampshire Supreme
Court’s explanation in 1872 that “[i]n a strict legal sense,
land is not ‘property,’ but the subject of property. The term
‘property, . . . in its legal signification . . . . ‘is the right of
any person to possess, use, enjoy, and dispose of a thing.”*
Or, as James Madison wrote in 1792, “property” means more
than just “land, or merchandise, or money,” this concept has a
“larger and juster meaning, [in which] it embraces everything
to which a man may attach a value and have a right.”* Property
is the right to acquire, use and dispose of the things that one
has created through one’s labor. It is this concept of property
that precipitated the virtual truism in American society that
every person has a right to enjoy the fruits of one’s labors.

It is also this concept of property—which focuses on the
substantive relationship between a person and the thing that
he has labored upon or created—that explains and justifies
the protection of intellectual property rights, regardless of
whether these rights exist in tangible books or computer code.
A person’s right to control the disposition of his creation, and
thereby enjoy the fruits—the profie—of his labors, is central to
the legal definition and protection of property entitlements.*
As the New York Court of Appeals stated in 1856: “Property
is the right of any person to possess, use, enjoy and dispose of a
thing. . .. A man may be deprived of his property in a chattel,
therefore, without its being seized or physically destroyed, or
taken from his possession.”” The court was speaking here of
a state regulation that prevented a businessman from selling
his goods, but the regulation did not require confiscation or
possession of the businessman’s land or place of business by
the state authorities. In the context of tangible property rights,
the courts have never demanded that a person be deprived
physically of his property as a necessary prerequisite for finding
a violation of one’s property rights. Stealing the fruits of one’s
labors or indirectly interfering with the use of the property is
sufficient; in other words, it is sufficient that one lose the ability
to use, control or dispose of the values that one has created.
It is this concept of property that explains why copyright is in
fact property, rather than exclusive monopoly privileges meted
out to authors at the leisure of the state’s utility calculation.

As opposed to the excessively narrow definition of
property today, the concept of property at work in natural
rights theory is sufficient in breadth and scope to explain
and justify myriad property entitlements in a variety of
contexts—tangible and intangible. As noted earlier, it served
as the analytical baseline for defining and protecting the new
types of intellectual property that arose during the industrial
revolution, such as trademarks and trade secrets. In the context
of copyright, it was unclear at the turn of the century how our
legal rules would apply to the amazing new inventions of the
day, such as phonorecords and player pianos. Several decades
later, the legal rules of copyright faced another revolution with
the invention of radio and television. With each inventive
leap forward, the legal protections evolved as well, because
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the author deserves to control the use and disposition of his
property.

The past evolution of copyright law is notable because
we are in the midst of another revolution today—the digital
revolution. The impact of the digital revolution is as far reaching
as was the industrial revolution of the nineteenth century, but
it is important to realize that we are still in the midst of this
revolution. It is not yet clear how and in what ways intellectual
property rights should be best protected in the new digital
domain, but the evolution of intellectual property rights is
as necessary today as it was during the industrial revolution.
It would be wrong to condemn outright our early attempts
to define copyright entitlements for digital content, just as
it would have been wrong to condemn the early attempts at
defining trademarks in the nineteenth century. A doctrine
in transition may be criticized for its various fits and starts,
but the transition itself is not grounds alone for junking the
doctrine as such.’®
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INTERNATIONAL LAW & NATIONAL SECURITY

THE REAL ID Act BORDER FENCE PrOVISION: CONGRESS DELEGATES POWER
To THE ExEcUTIVE TO WAIVE LAWS IN THE INTEREST OF NATIONAL SECURITY

By Margaret D. Stock*

ost readers of Engage are likely familiar with the

l \ / | ongoing public controversy over proposals to build

fences along the United States borders with Canada

and Mexico. Like most Americans, they see the issue as one

requiring hard policy choices by Congress. However, since 2005,

Congress has delegated its legislative power and jurisdiction

over this conflict almost entirely to the Executive. It has also

deprived aggrieved parties of most judicial review of Executive
decisions concerning construction of the fence.

On May 11, 2005, the United States Congress passed
Section 102 of the REAL ID Act 0f 2005'—without debate and
without any hearings—as part of a measure funding the war on
terrorismy the section was described as an act to ensure speedy
construction of a border fence between the United States and
Mexico. This highly unusual law delegates to the Secretary of
Homeland Security “sole discretion” to waive all local, state, and
federal laws and regulations, if doing so is determined necessary
to construction. Congress voted in addition to allow only the
narrowest possible court review of the border fence decisions
of the Secretary.

To date, Secretary of Homeland Security Michael
Chertoff has twice invoked the law to waive application of U.S.
environmental laws. His first invocation of the power effectively
ended an environmental lawsuit that halted construction of a
border fence near San Diego, California. His second invocation
will likely forestall similar lawsuits over border fences and
barriers planned in Arizona. Beyond the immediate effect of
stopping certain environmental lawsuits, however, the law
remains a precedent that could be broadly applied to override
not only environmental laws, but also labor, safety, tort,
and zoning laws, among others, as they inhibit construction
anywhere along the U.S. border.

The law has been upheld by the one federal court to
review it, yet raises novel legal questions. Through this law,
Congress has delegated to the Executive sole discretion to
waive “all legal requirements” that interfere with its legislative
objective, although at the time of enactment it was unclear
how many future border fences might be constructed. This
unprecedented delegation of power raises novel separation
of powers and federalism issues that should be of particular
interest to conservatives and libertarians, and of general interest
to vigilant Americans.

Nations have, for hundreds of years, built external walls in
attempts to enhance their security by preventing people
from crossing their borders. The Great Wall of China, Hadrian’s
Wall in Roman England, and the Berlin Wall are the most

* Margarer D. Stock is an artorney (admitted in Alaska); Lieutenant
Colonel, Military Police, U.S. Army Reserve; and Associate Professor
(Individual Mobilization Augmentee), Department of Social Sciences,
United States Military Academy, West Point (NY).
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obvious examples. Until late in the twentieth century, however,
the United States did not have a significant history of promoting
border fences as official policy. In fact, most Americans appeared
to view border barriers as reflective of totalitarian thinking;
this view was perhaps best expressed when President Ronald
Reagan famously stood at the Brandenburg Gate in Berlin and
demanded, “Mr. Gorbachev, tear down this wall.”

This philosophy towards border walls began to change in
the late 1990s, when the Congress and Executive first showed
serious interest in fences as a means to protect certain areas
of the border from migrants who were crossing illegally. This
interest accelerated as illegal immigration became a topic of
intense national discussion after the 2001 terrorist attacks on the
World Trade Center and the Pentagon. By the end 0f 2005, the
United States had constructed approximately fourteen miles of
high-security border fencing along the U.S.-Mexico border, and
was in the process of authorizing hundreds of miles of additional
fencing. Discussions about completing a fence along the entire
border between the United States and Mexico, and even along
the border with Canada, were commonplace.’ These discussions
led ultimately to passage of the Secure Fence Act of 2006, in
which Congress mandated the construction of more than eight
hundred miles of additional border barriers along the southern
U.S. border.* The U.S. trend tracks a similar trend world-wide,
as countries such as Israel, India, and Saudi Arabia have recently
constructed fences in an effort to enhance security.’

The evolution of the change in law affecting U.S. border
fences has been equally rapid. In 1990, using its general power
to control the border,® the United States Border Patrol began
constructing the first significant American border fence near
San Diego, California, in an attempt to cope with massive
unregulated international migration in the area.” In 1993,
the Border Patrol—with the help of the Department of
Defense—completed a fourteen-mile “primary” fence in the
same region.® This initial effort having been judged a success
after illegal migration in the area dropped,’ the Border Patrol
later made plans to improve the primary fence with a three-
tiered fence system that would include special lighting, roads,
and high-technology sensors.

The Border Patrol’s plan, however, ran into serious legal
obstacles—primarily, but not entirely, as a result of conflicts
with the California state Coastal Management Program. The
Immigration & Naturalization Service (INS), and later the
Department of Homeland Security (DHS), sought to build
the fence in an environmentally sensitive area, and construction
of the fence in the manner desired by the agencies would have
violated various state and federal environmental laws. Thus, a
conflict arose between environmental interests and perceived
requirements of domestic security.

The first statutory authorization for the border fence itself
had come in the Illegal Immigration Reform and Immigration
Responsibility Act of 1996 (IIRIRA)." Section 102 of IIRIRA
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gave the Attorney General the authority to construct fences
at U.S. international borders, and Section 102(b) specifically
authorized a border fence near San Diego. The language in
the statute recognized that the construction of a border fence
might result in conflicts with other laws. To deal with some of
those conflicts, the law authorized safety features for Border
Patrol agents, allowed the government to buy land and obtain
real property easements, and waived the application of the
Endangered Species Act'' and the National Environmental
Policy Act."

By 2005, DHS had completed more than nine miles
of the fourteen-mile “three-tiered” fence. The remaining
miles of the fence had not been completed, however—in
large part because of the legal stance taken by the California
Coastal Commission (CCC), the state agency charged with
responsibility for carrying out California’s Coastal Management
Program.”* The CCC, which held regulatory authority under
the federal Coastal Zone Management Act (CZMA), objected
to the Border Patrol’s plans to complete the border fence by
dumping fill into a deep canyon called Smuggler’s Gulch, “a
300-foot-deep gully that has been a prime route for bandits,
border jumpers|,] and raw sewage from Tijuana to Southern
California for more than 150 years.”'* The Border Patrol’s
plan apparently involved “shaving off the tops of two mesas
and moving 2.2 million cubic yards of dirt to create” a road
that could be more easily patrolled and fenced.” Although
ITRIRA had allowed for a waiver of two environmental laws,'®
it did not waive all of them—and CCC cited numerous ways
in which the Border Patrol’s project did not comply with state
and federal laws."”

Interestingly, neither INS nor its successor agency DHS
ever attempted to exercise the environmental waiver authority
granted in IIRIRA. Instead, INS—and later, DHS—reportedly
complied with the requirements of the Endangered Species Act
and the National Environmental Policy Act, the two laws for
which it had been given the power to obtain waivers.'®

Thus, when the 109" Congress convened for its first
session in the fall of 2004, the San Diego border fence remained
incomplete. At the same time, immigration issues were taking
an increasingly visible and controversial place on the national
legislative stage. Observers predicted that the border fence issue
would be central to this debate.

The Congressional Research Service outlined several
possible policy options for resolving the border fence conflict:
Congress could (1) allow DHS to waive some or all applicable
laws in order to expedite the construction of all fences along all
U.S. international borders; (2) allow DHS to waive some or all
applicable laws only to finish the construction of the fourteen
mile triple-fence in San Diego; (3) establish a panel of experts
to review all proposed border fence construction projects; or
(4) require DHS to propose alternative construction plans
that would mitigate the environmental impact of the fence’s
construction."

Congress chose the first option. As the immigration
debate heated up in the 109™ Congress, proponents of the idea
of a legal waiver succeeded in attaching border fence language
to the House-passed “REAL ID Act of 2005,” H.R. 418. The
language chosen for the border fence section of the REAL ID
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Act caused an immediate stir among those who read it. Not
only did the H.R. 418 language mandate that the Secretary of
Homeland Security override possible environmental laws that
conflicted with construction of any border fence, it delegated
unprecedented power to the Secretary of Homeland Security
to waive the application of all laws of any kind and denied
aggrieved persons access to any federal court to review any
administrative decisions.

Opponents of the REAL ID Act fought its enactment
vociferously but were rebuffed. While H.R. 418 did not become
law as a separate piece of legislation, its supporters managed in
conference to mount a slightly modified version on the back
of one of the traditional legislative workhorses of the U.S.
government—a military appropriations bill. On February 11,
2005, as part of the Emergency Supplemental Appropriations
Act for Defense, the Global War on Terror, and Tsunami Relief,
2005,% Congress enacted, and the President signed into law a
broadly-worded border fence section. The enacted law stated:

WAIVER OF LEGAL REQUIREMENTS NECESSARY
FORIMPROVEMENT OF BARRIERS AT BORDERS;
FEDERAL COURT REVIEW.

Section 102(c) of the Illegal Immigration Reform and
Immigrant Responsibility Act of 1996 (8 U.S.C. 1103
note) is amended to read as follows:

(c) Waiver.—

(1) In general—Notwithstanding any other provision
of law, the Secretary of Homeland Security shall have the
authority to waive all legal requirements such Secretary,
in such Secretary’s sole discretion, determines necessary to
ensure expeditious construction of the barriers and roads
under this section. Any such decision by the Secretary
shall be effective upon being published in the Federal
Register.

(2) Federal court review.—

(A) In general.—The district courts of the United
States shall have exclusive jurisdiction to hear all causes or
claims arising from any action undertaken, or any decision
made, by the Secretary of Homeland Security pursuant
to paragraph (1). A cause of action or claim may only be
brought alleging a violation of the Constitution of the
United States. The court shall not have jurisdiction to hear
any claim not specified in this subparagraph.

(B) Time for filing of complaint.—Any cause or
claim brought pursuant to subparagraph (A) shall be filed
not later than 60 days after the date of the action or decision
made by the Secretary of Homeland Security. A claim shall
be barred unless it is filed within the time specified.

(C) Ability to seek appellate review.—An
interlocutory or final judgment, decree, or order of the
district court may be reviewed only upon petition for
a writ of certiorari to the Supreme Court of the United
States.”!

The earlier border fence law, Section 102(c) of IIRIRA,
had only allowed for waiver of the Endangered Species Act and

the National Environmental Policy Act. In marked contrast, the
new provision of the REAL ID Act allowed for waiver of “all legal
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requirements” that obstructed construction of border fences.
The language “all legal requirements” was meant to include
any local, state, or federal statute, regulation, or administrative
order.” The law allowed the Secretary of Homeland Security to
invoke the waiver upon notice in the Federal Register, and gave
“sole discretion” to the office to decide if a waiver was necessary.
Thus, as an initial matter, Congress’ latest effort went far beyond
any waiver language ever enacted.”

The judicial review provisions were also highly unusual,
although they had been modified from the initial draft language
so as to comply with Constitutional requirements.? Rather than
denying all judicial review, the enacted law limited any judicial
review to the Constitutional minimum and barred all review in
any circuit court. (The legislators’ choice of language may have
been driven by a desire to avoid review by the Congressionally
unpopular Ninth Circuit Court of Appeals, which had shown
a propensity for rigorously enforcing federal environmental
statutes.) Under the law, aggrieved parties can now seck review
of border fence construction decisions only through an original
action in U.S. district court and appellate review only in the
U.S. Supreme Court.

Homeland Security Secretary Chertoff first invoked
his authority under the newly enacted law on September
13, 2005. On September 22, 2005, he published a notice in
the Federal Register, waiving eight separate laws—including
the Administrative Procedures Act”®—that he believed were
standing in the way of completing the San Diego border fence.?
Several environmentalist groups—including the Sierra Club,
the California Native Plant Society, the San Diego Audubon
Society, and the Center for Biological Diversity—had filed a
lawsuit in 2004 challenging construction of the fence on the
ground that its construction violated NEPA.*”” When Secretary
Chertoff invoked his authority to waive the application of
NEPA to construction of the border fence, the lawsuit fell
into jeopardy of summary dismissal. In the face of an Order
to Show Cause why their lawsuit should not be dismissed, the
environmentalist groups argued that the REAL ID border fence
provision was unconstitutional. According to these groups, the
new law presented “no intelligible principle” for the Secretary of
Homeland Security to follow regarding waivers, thus creating an
unconstitutional delegation of legislative power to the Executive
under the seventy-year-old precedents of Panama Refining Co.
v. Ryan®® and Schechter Poultry Corp. v. United States”

In support of its argument that the environmental
lawsuit should be summarily dismissed, the Government stated
that Congress had articulated a general policy and the means
to carry out that policy, as required by the Supreme Court’s
decision in Mistretta v. United States.’® Furthermore, said the
Government, Congress is permitted to delegate powers broadly
in an area where the Executive has independent and significant
constitutional authority—and the areas of immigration,
national security, and border enforcement were such areas. U.S.
District Court judge Larry Burns of San Diego agreed with the
Government, ruling that the waiver was not unconstitutional,
and tossing out the lawsuit.’' The environmentalist groups did
not appeal his decision.

The congressional push to construct border fences
continued unabated throughout late 2005 and early 2006, with
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both the House and the Senate voting to construct additional
fences. On October 26, 2006, President George W. Bush
signed into law the Secure Fence Act of 2006, which provides
for the construction of new border fences that are estimated by
the Congressional Research Service to cost up to $60 billion
dollars.?? The Secretary of Homeland Security continues to have
authority to waive any legal requirements that stand in the way
of construction of these new fences as well, and those who would
challenge his decisions in the courts will face the same limited
judicial review. Thus, it appears that future environmental
lawsuits—and other lawsuits as well—are likely precluded.

On January 12, 2007, Secretary Chertoff invoked his
border fence waiver authority for the second time, publishing a
notice in the Federal Register on January 19, 2007 stating that
he was waiving “in their entirety, all Federal, State, or other laws,
regulations and legal requirements of, deriving from, or related
to” a spate of laws, including NEPA, ESA, the Clean Water Act,
the Wilderness Act, the National Historical Preservation Act,
the National Wildlife Refuge System Administration Act, the
Military Lands Act, the Sikes Act, and the APA.* This waiver
was intended to facilitate construction of border fences and
barriers in the vicinity of the Barry M. Goldwater Range along
the U.S.-Mexico border in Arizona.**

It remains to be seen whether frustration with other litigation
will spur Congress to follow the precedent of the border fence
provision by granting similar broad waiver authority—and
similar limited judicial review—in other areas of “national
security” law. In addition, the law’s language raises troubling
questions: To what extent can Congress delegate to the Executive
“sole discretion” to “waive” domestic state and federal laws? How
will laws such as the border fence provision address federalism
concerns, such as the right of states to enforce their property,
health, and safety laws? And finally, is it wise in a democratic
republic to allow the logic of “national security” to trump all
other laws, at the discretion of a Cabinet-level official? In the
wake of the border fence provisions of the REAL ID Act, these

questions remain unanswered.
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Is THERE A DANGER THE EMERGING INTERNATIONAL CourTs WiLL BE PoLrTiCiZED?

LeEssoNs FROM THE INTERNATIONAL COURT OF JUSTICE

By Malvina Halberstam*

or centuries, international law regulated relations between

states.! With rare exception, it did not create rights for

individuals, nor impose responsibilities on individuals.?
That has changed dramatically in the last few decades. The
adoption of the Genocide Convention in 1948,% the Geneva
Conventions in 1949, several human rights conventions in
the 1960s, such as the Covenant on Civil and Political Rights,’
and treaties focusing on specific aspects of terrorism,® from
airplane hijacking’ to transportation of nuclear material,® have
resulted in the creation of a significant body of substantive
international law giving individuals rights—even against their
own government—and holding individuals responsible for
their acts.

There were, however, few mechanisms for implementing
this body of law. There were few international courts in which
one who claimed his rights had been violated could seck redress
and none in which one who was responsible for even the gross
violation of such rights could be tried.” Thus, the establishment
of international tribunals to try and punish those responsible for
unspeakable atrocities is a major development in international
law and one to be applauded.

Yet, I have serious reservations about the Rome Statute
establishing the International Criminal Court (ICC). It was
adopted through a highly politicized process, which created a
treaty with a number of flaws. I oppose some of its provisions on
policy grounds—such as the provision that could be interpreted
to mean that any Jew who lives in Jerusalem is guilty of a war
crime and could be tried as a war criminal by the Court." I
believe other provisions make it impossible for the U.S. to ratify
the Rome Statute consistent with the U.S. Constitution. For
example, the United States ratified the Genocide Convention
with a reservation,'' necessary because prohibiting incitement
to genocide, as required by the Convention, is not compatible
with the First Amendment, as interpreted by the U.S. Supreme
Court."? A similar reservation cannot be made with respect to the
Rome Statute, which incorporates the Genocide Convention,
because the Rome Statute does not permit reservations.'® I have
discussed some of these problems elsewhere and will not discuss
them further here.!

Rather, I would like to focus on the question whether
there is reason for concern that the adjudicating process itself
may be politicized. Since the ICC is relatively new, it might be
instructive to look at the decisions of the International Court
of Justice (ICJ). At least two high-profile IC] cases decided
in recent years give reason for such concern: the decision in
Nicaragua v. United States” and the Advisory Opinion on the
Israeli security fence.'¢

* Malvina Halberstam is Professor of Law at Yeshiva University. An
earlier version of this paper was presented at the Opening Session of
International Law Weekend 2006, organized by the American Branch of
the International Law Association, held ar the Association of the Bar of
the City of New York, on Ocrober 26, 2006.
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n Nicaragua v United States,"” it was undisputed that Nicaragua

had not filed a declaration accepting the compulsory
jurisdiction of the IC]J. Rather, jurisdiction was claimed based
on Art 36(5) of the ICJ statute, which provides:

Declarations made under Article 36 of the Statute of the
Permanent Court of International Justice and which are
still in force shall be deemed, as between the parties to
the present Statue, to be acceptances of the compulsory
jurisdiction of the International Court of Justice for the
period which they still have to run and in accordance with
their terms.'®

Nicaragua signed the Protocol of Signature of the Statute
of the Permanent Court of International Justice (PCIJ), and
made a declaration recognizing the compulsory jurisdiction of
the PCIJ in 1929. However, “that Protocol provided that it was
subject to ratification, and that instruments of ratification were
to be sent to the Secretary-General of the League of Nations.”"
In November 1939, some 10 years later, the Ministry of External
Relations sent a telegram to the Secretary—General of the
League of Nations that the Statute and the Protocol “have
already been ratified” and that they “[w]ill send... in due course
the instrument of ratification.”

No instrument of ratification was ever received, however.
Nor was there evidence—or even a claim by Nicaragua—thatan
instrument of ratification had in fact been sent. This, despite the
fact that, as stated by the Court in its decision, “on 16 December
1942, the Acting Legal Adviser of the Secretariat of the League
of Nations wrote to the Foreign Minister of Nicaragua to point
out that he had not received the inscrument of ratification the
deposit of which is necessary to cause the obligation to come into
effective existence.”*' 'The Nicaraguan Memorial acknowledged
that “Nicaragua never completed ratification of the optional
Protocol of Signature” and at the hearings on the case the Agent
for Nicaragua explained that “the records are very scanty,” and
he was therefore “unable to certify the facts one way or the
other.”*

A report of the PCIJ covering 1939-1945 listed Nicaragua
among the states that signed the optional protocol, but noted
that Nicaragua had not ratified the Protocol of the Signature of
the Statute.” Yearbooks of the ICJ included Nicaragua on the
list of states bound by the compulsory jurisdiction provision
of the ICJ but noted that it was based on a declaration under
the PCIJ, and that the instrument of ratification was never
received.”” Other UN documents emanating from the Court
and from the Secretary-General also listed Nicaragua as being
subject to the compulsory jurisdiction provision.?

Although the Court acknowledged that consent to
jurisdiction had to be expressed by “the deposit of the acceptance
with the Secretary-General,”* it nevertheless determined that
Nicaragua must be viewed as having accepted compulsory
jurisdiction. The Court said:
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If the Court were to object that Nicaragua ought to have made
declaration under Article 36, paragraph 2, it would be penalizing
Nicaragua for having attached undue weight to the information
given on that point by the Court and the Secretary-General
of the United Nations and, in sum, having (on account of the
authority of their sponsors) regarded them as more reliable than
they really were.”

In other words, because documents issued by the Court and by
the Secretary-General erroneously listed Nicaragua as having
ratified the Protocol, it must be deemed to have ratified it. And
this, even though those same documents included a caveat that
Nicaragua’s inclusion in the list was based on its ratification
of the PCIJ but that its ratification of that instrument was
never received.”® Evidence submitted by the U.S. that in 1943
and again in 1955-58, when the question of an action against
Nicaragua came up, Nicaragua had indicated to the United
States that it had not consented to the compulsory jurisdiction
of the ICJ, was dismissed by the Court as not “sufficient to
overturn our conclusion.””
This is problematic. As the Court itself said:

But Nicaragua has not been able to prove that it accomplished the
indispensable step of sending its instrument of ratification to the
Secretary-General of the League of Nations. It did announce that
the instrument would be sent; but there is no evidence to show
whether it was. Even after having been duly informed, by the
Acting Legal Adviser of the League of Nations Secretariat, of the
consequences that this might have upon its position vis-a-vis the
jurisdiction of the Permanent Court, Nicaragua failed to take the
one step that would have easily enabled it to be counted beyond
question as one of the States that had recognized the compulsory
jurisdiction of the Permanent Court of International Justice.
Nicaragua has in effect admitted as much.

The Court therefore notes that Nicaragua, having failed to
deposit its instrument of ratification of the Protocol of Signature
of the Statute of the Permanent Court, was not a party to that
treaty.”

Yet, the Court held that it had jurisdiction.?! Did it do so
for political reasons, i.e. because it thought it important to deal
will the issues raised by the case? To ultimately hold that the
United States use of force was a violation of article 51% (which
itself involves a very problematic interpretation of article 51)?%
Or can the decision be explained by the different jurisprudential
backgrounds of the judges?

To me, it appears that the Court is finding jurisdiction
where there is none, because it wants to decide a high-profile
political case. If; as the Court concluded, Nicaragua did not
ratify the PCIJ Protocol, there was no basis in the IC] Statute
for an action by Nicaragua against the U.S. without U.S.
consent. There is nothing in the IC] Statute authorizing the
Court to assert jurisdiction as a means of atonement for its and
the Secretary-General’s errors. But, perhaps, the decision can be
explained as reflecting a different legal philosophy, rather than
as being politically motivated.

f there is room for even the slightest doubt in the Nicaragua
case that the decision was politically motivated, there can be
none, in my view, in the Israeli security fence case. The Court
asserted jurisdiction to grant an Advisory Opinion even though
the question involved a matter in dispute between states,*
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which would have brought the matter within the Court’s
contentious jurisdiction,® but only if Isracl consented.”® The
Court rejected the argument that it did not have advisory
jurisdiction “because the request concerns a contentious matter
between Isracl and Palestine, in respect of which Israel has not
consented to the exercise of that jurisdiction.” It stated that
“the lack of consent to the Court’s contentious jurisdiction by
interested states has no bearing on the Court’s jurisdiction to
give an advisory opinion.”® Quoting from an earlier decision,
it went on to explain:

The consent of States, parties to dispute, is the basis of the Court’s
jurisdiction in contentious cases. The situation is different in
regard to advisory proceedings even where the request for an
opinion relates to a legal question actually pending between
States. The Courts reply is only of an advisory character; as such, it
has no binding force.®

The implication seems to be that the difference between
contentious jurisdiction and advisory jurisdiction turns nor
on whether the question concerns a matter that is in dispute
between states, but on the ¢ffect to be given to the answer: if the
jurisdiction is contentious the Court’s decision is binding; if the
jurisdiction is advisory, the decision “has no binding force.”*
Aside from the fact that this would permit the Court to assert
jurisdiction in every dispute between states, regardless of their
consent, circumventing the limitation on the Court’s jurisdiction
that the consent requirement was designed to impose,*' the
Court seems to have disregarded its own distinction in this
case. In its final paragraphs and in its conclusion the Court
repeatedly states that Israel is “under a legal obligation to” do
various things,*? and that “all states are under an obligation”
to do various things to ensure Israeli compliance.” Clearly,
if Israel and other states are legally obligated to take actions
as specified in the decision, it has “binding force.” Decisions
without binding force do not impose legal obligations.

Further, the General Assembly clearly did not need the
Court’s advice on a legal issue—the basis for the Court’s advisory
jurisdiction*—since it had already adopted a resolution
denouncing Israel’s construction of the fence as illegal,” the
very question on which it was asking the Court for an advisory
opinion. But the most egregious action—apart from the
decision that Israel had no right to self-defense with regard to
the terrorist acts against it“—may well have been the refusal to
recuse a judge who had repeatedly spoken on the matter.”

Nabil Elaraby, the Egyptian judge, had made many
speeches while Egyptian ambassador to the UN attacking Israeli
policy, and played a leading role in the Tenth Emergency Special
Session of the UN GA, from which the advisory opinion request
emerged. In a newspaper interview after his ambassadorship
(quoted by judge Buergenthal in his dissent), he referred to
“the atrocities perpetrated [by Israel] on Palestinian civilian
populations,” and its “grave violations of humanitarian law.”*
Continuing, he criticized the Palestinians and Arab states for
their failure to assert that Israel is occupying Palestinian territory
in violation of international law. “I hate to say it,” Elaraby
was quoted in the article as saying, “but you do not see the
Palestinians or any other Arab country today, presenting the
issue thus when addressing the international community; ‘Israel
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is occupying Palestinian territory and the occupation itself is
against international law...”#

Still, the Court rejected the request that Judge Elaraby
be recused.” It took the position that statements made in
his capacity as a representative of Egypt, rather than in his
individual capacity, could not be considered; that the Tenth
Emergency Special Session made the request for the Advisory
Opinion after Judge Elaraby “had ceased to participate in that
session as representative of Egypt;” and that “in the newspaper
interview... Judge Elaraby expressed no opinion on the question
put in the present case.”"

Only Judge Buergenthal dissented. He said:

It is technically true, of course, that Judge Elaraby did not express
an opinion on the specific question that has been submitted to the
Court by the General Assembly of the United Nations. But it is
equally true that this question cannot be examined by the Court
without taking account of the context of the Israeli/Palestinian
conflict and the arguments that will have to be advanced by the
interested parties in examining “The Legal Consequences of the
Construction of the Wall in the Occupied Palestinian Territory.’
Many of these arguments will turn on the factual validity and
credibility of assertions bearing directly on the specific question
referred to the Court in this advisory opinion request. And when
it comes to the validity and credibility of these arguments, what
Judge Elaraby has to say in the part of the interview..., creates
an appearance of bias that in my opinion requires the Court to
preclude Judge Elaraby’s participation in these proceedings. >

It is a fundamental principle of justice that a judge be
and appear to be impartial.”® In the U.S., candidates for judicial
appointment generally refuse to answer questions on issues that
may come before them as judges, lest they be seen as having
prejudged the matter. In the U.K., the House of Lords set aside
a judgment in the Pinocher case because one of the judges was
active in a charitable organization that was wholly controlled
by Amnesty International, which had intervened in the appeal
of the case.” By contrast, the Court that decided that Israel’s
construction of a barrier to keep out suicide bombers was illegal
included a judge who repeatedly attacked Israel in his capacity as
Egyptian ambassador to the UN, and in an interview given after
his tenure as ambassador urged the Palestinians and other Arab
states to make the argument that “Israel is occupying Palestinian
territory, and the occupation itself is against international law,”
a highly controversial and complex legal question on which
the Court had never ruled, but on which the answer to the
question posed by the GA request for an advisory opinion would
depend.” Yet, he did not recuse himself, and Israel’s motion to
recuse was rejected by the Court.

pace constraints do not permit a detailed analysis of the

Court’s decision in each of these cases. It should be noted,
however, that in both cases, the Court created new rules of
substantive law that enabled it to reach its results. In the
Nicaragua case, the Court added two new requirements to
the Charter provision for collective self-defense: (1) the state
attacked must first declare itself to be a victim of an attack,’®
and (2) it must request the assistance of the state coming to its
aid.”” In the Israeli security fence case, the Court limited “the
inherent right to self-defense,” enshrined in Article 51 of the
Charter,”® to attacks by szazes. It held that there is no right to
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self defense to attacks by entities that are not states.”” There
is nothing either in the language or history of Article 51 to
support these limitations and the Court cited no authority for
its interpretation of article 51 in either case.*

There are many objective, principled decisions by the IC],
made by judges who do not have a preconceived view of the
matter. But, notall are. As the number of international courts
increase and cases that may have important political implication
are brought before them, great care must be taken to ensure
that a Court not exercise jurisdiction beyond that conferred by
the treaty establishing it, that it not reinterpret established legal
principles to reach a particular result, and that judges who have
previously expressed views on a question to be decided in a case
not sit on the court that decides that case.

A legal system based on fair and just principles of law,
objectively interpreted and applied by courts composed of
judges who are fair, unbiased, and without preconceived views of
the case, would be a great achievement at any level, especially at
the international level, to be encouraged and supported. But, the
opposite is also true. A system whose principles are not fair and
just, or that permits judges who have expressed a preconceived
opinion of a case to sit on the court that decides that case, is
a perversion of justice to be condemned. Let us hope that the
ICC and the other emerging international tribunals will be in
the former category, not the latter.

Endnotes

1 See Louts B. SOuN & THOMAS BUERGENTHAL, INTERNATIONAL PROTECTION
orF Human RiguTs 1-8 (1973).

2 Piracy is an example.

3 Convention on the Prevention and Punishment of the Crime of Genocide,
Dec. 9, 1948, 102 Stat. 3045, 78 U.N.T.S. 277 [hercinafier Genocide

Convention].

4 Geneva Convention [I] for the Amelioration of the Condition of the
Wounded and Sick in Armed Forces in the Field, Aug. 12, 1949, 6 U.S.T.
3114, 75 U.N.T.S. 31; Geneva Convention [II] for the Amelioration of the
Condition of the Wounded, Sick and Shipwrecked Members of Armed Forces
at Sea, Aug. 12, 1949, 6 U.S.T. 3217, 75 UN.T.S. 85; Geneva Convention
[IIT] Relative to the Treatment of Prisoners of War, Aug. 12, 1949, 6 US.T.
3316, 75 U.N.T.S. 1351; Geneva Convention [IV] Relative to the Protection
of Civilian Persons in Time of War, Aug. 12, 1949, 6 U.S.T. 3516, 75
U.N.T.S. 287 [hereinafter Geneva Convention of 1949].

5 International Covenant on Civil and Political Rights, G.A. Res. 2200A
(XXI), U.N. GAOR, 21st Sess., Supp. No. 16, at 52, U.N. Doc. A/6316
(1966), 999 U.N.T.S. 171.

6 See Convention on Offenses and Certain Other Acts Committed on Board
Aircraft, Sept. 14, 1963, 20 U.S.T. 2941, 704 UNTS 219; Convention for
the Suppression of the Unlawful Seizure of Aircraft, Dec. 16, 1970, 22 U.S.T.
1641, 860 U.N.T.S. 105; Convention for the Suppression of Unlawful Acts
Against the Safety of Civil Aviation, Sep. 23, 1971, 24 U.S.T. 564, 974
U.N.T.S. 178; Convention on the Prevention and Punishment of Crimes
Against Internationally Protected Persons, Including Diplomatic Agents, Dec.
14, 1973, 28 U.S.T. 1975, 1035 U.N.T.S. 167; International Convention
Against the Capture of Hostages, Dec. 17, 1979, T.LA.S. No. 11,081, 1316
U.N.TS. 205; Convention on the Physical Protection of Nuclear Material, Mar.
3,1980, T.LLA.S. No. 11,080, 1456 U.N.T.S. 101; Protocol for the Suppression
of Unlawful Acts of Violence at Airports Serving International Civil Aviation,
Feb. 24, 1988, S. Treaty Doc. 100-19, 1589 U.N.T.S. 484; Convention for the
Suppression of Unlawful Acts Against the Safety of Maritime Navigation, Mar.
10, 1988, 1678 U.N.T.S. 221; Protocol for the Suppression of Unlawful Acts
Against the Safety of Fixed Platforms Located on the Continental Shelf, Mar.
10, 1988, 1678 U.N.T.S. 304, reprinted in 27 1.L.M. 685 (1988); International

119



QOO0 OO OO OO O OO OO OO O OO OO O OO OO0 00000

Convention for the Suppression of Terrorist Bombings, Jan. 12, 1998, 116
Stat. 721, 37 1.L.M. 249; International Convention for the Suppression of
the Financing of Terrorism, Dec. 9, 1999, 116 Stat. 724, 39 1.L.M. 270; The
adoption of a Comprehensive Convention on Terrorism, proposed by the
General Assembly, has been stalled in committee for several years because the
Organization of the Islamic Conference (IOC”) has insisted on an exemption
for “national liberation movements.” See Report of the Ad Hoc Committee
Established by General Assembly Resolution 51/210 of 17 December 1996, U.
N. GAOR 61st Sess., Supp. No. 37, U.N. Doc. A/61/37 (Feb. 27, 2006). Such
an exemption would effectively vitiate the convention. See Malvina Halbertam,
The Evolution of the United Nations Position on Terrorism: From Exempting
National Liberation Movements to Criminalizing Terrorism Wherever and by
Whoever Committed, 41 Corum. J. TransNaT'L L. 573 (2003).

7 See, e.g. Convention for the Suppression of the Unlawful Seizure of Aircraft,
supra note 6.

8 See, e.g. Convention on the Physical Protection of Nuclear Material, supra
note 6.

9 The Genocide Convention provides for the establishment of a special
tribunal but none was ever established. See Genocide Convention, supra note
3, art. 6 (“Persons charged with genocide or any of the other acts enumerated
in article III shall be tried by... such international penal tribunal as may
have jurisdiction with respect to those Contracting Parties which shall have
accepted its jurisdiction.”).

10 See Rome Statute of the International Criminal Court art. 8, July 17,

1998, 2187 U.N.T.S. 3 [hereinafter Rome Statute].

11 The Senate Resolution giving advice and consent to ratification of the
Genocide Convention included a reservation that “nothing in the Convention
requires or authorizes legislation or other action by the United States of America
prohibited by the Constitution of the United States as interpreted by the
United States.” See 130 CONG. REC. S14,076 (daily ed. Oct. 11, 1984).
The United States ratified the convention Nov. 25, 1988 and it entered into
force for the United States on February 23, 1989. See U.S. Dept. of State,
Treaties in Force 432-435 (2000), available at http:/ [www.state.gov/documents/
organization/65521.pdf.

12 See Brandenburg v. Ohio, 395 U.S. 444 (1969) (speech may only be
prohibited if it is “directed at inciting or producing imminent lawless action”
and it is “likely to incite or produce such action.”); Schenck v. United States,
249 U.S. 47 (1919) (“The question in every case is whether the words used
are used in such circumstances and are of such a nature as to create a clear and
present danger that they will bring about the substantive evils that Congress
has a right to prevent.”) (emphasis added).

13 Rome Statute supra note 10, art. 120 (“No reservations may be made to
this Statute.”).

14 See AALS Panel Discussion on the International Criminal Court, 36 Am.
Cr. L. Rev. 231, (1999)( statement by Malvina Halberstam).

15 Case Concerning Military and Paramilitary Activities in and Against
Nicaragua (Nicar. v. U. S.), 1986 I.C.J. 14 (June 27) (decision on the merits)
[hereinafter Nicaragua v. United States decision on the merits]; 1984 1.C.J.
392 (Nov. 26) (jurisdiction of the court and admissibility of the application)
[hereinafter Nicaragua v. United States decision on jurisdiction]

16 Advisory Opinion, Legal Consequences of the Construction of a Wall in
the Occupied Palestinian Territory, 2004 1.C.J. 136 (July 9), reprinted in 43
L.L.M. 1009 [hereinafier Legal Consequences of the Wall].

17 Nicaragua v. United States decision on jurisdiction, supra note 15.

18 Statute of the International Court of Justice art. 36(5), June 26, 1945,
59 Stat. 1055, 33 UN.T.S. 993 [hereinafter I.C.J. Statute]. Technically the
Statute of the I.C.J. is not a separate treaty, but part of the U.N. Charter. See
U.N. CHARTER art. 92.

19 Nicaragua v. United States decision on jurisdiction, supra note 15, €15,

at 399.

20 Id. €16, at 399-400.
21 [d. (emphasis added).
22 Id.

23 Id. 419, at 401.

120

24 [d.

25 Id €20, ac 401.

26 Id. €45, ac412.

27 Id. €46, at 412.

28 Id

29 Id. €94 49-50, at 413-14.

30 Id. 99 25-26, at 404 (emphasis added).

31 Id €109, at 441,

32 See Nicaragua v. United States decision on the merits, § 235, at 121-22.
33 See text at notes 57-58 infra.

34 Seel.C.J. Statute, supra note 18, art. 34(1) (“Only states may be parties in
cases before the Court.”).

35 Id. art. 36(2) (“The states parties to the present Statute may at any time
declare that they recognize as compulsory ipso facto and without special
agreement, in relation to any other state accepting the same obligation, the
jurisdiction of the Court...”).

36 Id.

37 Legal Consequences of the Wall, supra note 16, € 46, at 152-53.
38 Id. para. 47, at 157-58.

39 Id. (emphasis added).

40 Id.

41 Id. €50, ac 159.

42 Id. €145, at 196; € 143, at 195 (“Israel has violated various international
obligations incumbent upon it (see paragraphs 114-137 above).... ”).

43 Id. § 146, at 196-97; € 159, at 200.

44 1.CJ. Statute, supra note 18, art. 65(1) (“The Court may give an advisory
opinion on any legal question at the request of whatever body may be
authorized by or in accordance with the Charter of the United Nations to
make such a request.”).

45 G.A. Res. 10/13, ¢ 1, U.N. Doc. A/RES/ES-10/13 (Oct. 21, 2003)
(“Demands that Israel stop and reverse the construction of the wall in the
Occupied Palestinian Territory, including in and around East Jerusalem, which
is in departure of the Armistice Line of 1949 and is in contradiction to relevant
provisions of international law.”)

46 See Legal Consequences of the Wall, supra note 16, § 139, at 194. The
Court took the position that the right to self-defense only applies to attacks
that emanate from another state and that since the Palestinian Authority was
not astate Article 51 of the UN Charter did not apply. Judge Higgins disagreed
with the Court on this point. She stated

In paragraph 139 the Court quotes Article 51 of the Charter and then
continues “Article 51 of the Charter thus recognizes the existence of an
inherent right of self-defence in the case of armed attack by one State
against another State.” There is, with respect, nothing in the text of Article
51 that thus stipulates that self-defence is available only when an armed
attack is made by a State....

I also find unpersuasive the Court’s contention that, as the uses of
force emanate from occupied territory, it is not an armed attack “by
one State against another.” [ fail to understand the Courts view that an
occupying Power loses the right to defend its own civilian citizens at home
if the attacks emanate from the occupied territory—a territory which it
has found not to have been annexed and is certainly “other than” Israel.
Further, Palestine cannot be sufficiently an international entity to be
invited to these proceedings, and to benefit from humanitarian law,
but not sufficiently an international entity for the prohibition of armed
attack on others to be applicable. This is formalism of an unevenhanded
sort. The question is surely where responsibility lies for the sending of
groups and persons who act against Israeli civilians and the cumulative
severity of such action.

Id. §9.33-4, at 215 (separate opinion of Judge Higgins) (emphasis added).

Engage VolumeS8, Isue 1



OO OO O OO O OO OO OOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOOO0

47 Legal Consequences of the Construction of a Wall in the Occupied
Palestinian Territory, 2004 1.C.J. 3, ¢ 8, at 7 (Jan. 30) (request for an
Advisory Opinion Order of Jan. 30) [hereinafter Order of Jan. 30 on the Legal
Consequences of the Wall].

48 Id. € 8, at 8 (dissenting opinion of Judge Buergenthal, quoting Aziza
Sami, Nabil Elaraby: A law for all nations, AL-Anram WeekLy (Cairo), Aug.
16-22, 2001, available at http://weekly.ahram.org.eg/2001/547/profile.htm).

49 Id.

50 See supra note 47.
51 Id. €8, at 5-6.

52 Id. €13, at 9-10.

53 It is “of fundamental importance that justice should not only be done,
but should manifestly and undoubtedly be seen to be done.” Rex v. Sussex,

Justices, Ex parte McCarthy [1924] 1 K.B. 256, 259 (Lord Hewart, C.J.).

54 R.v. Bow Street Metropolitan Stipendiary Magistrate Ex p. Pinochet
Ugarte (No.2), [2000] 1 A.C. 119, 137 (H.L.) (appeal taken from Eng.) (U.K.)
(“in my judgment, the relationship between A.I. [Amnesty International],
A.LC.L. [Amnesty International Charity Ltd.] and Lord Hoffmann leads to
the automatic disqualification of Lord Hoffmann to sit on the hearing of the
appeal...”).

55 See Opinion Order of Jan. 30 on the Legal Consequences of the Wall,
supra note 47, € 8, at 8.

56 SeeNicaragua v. United States decision on the merits, supra note 15, €195,
at 104 (“Where collective self-defence is invoked, it is to be expected that the
State for whose benefit this right is used will have declared itself to be the victim
of an armed attack.”) (emphasis added).

57 Id. €196, at 105 (“The Court concludes that the requirement of a
request by the State which is the victim of the alleged attack is additional to
the requirement that such a State should have declared itself to have been

attacked.”) (emphasis added).
58 U.N. Charter art. 51 (“Nothing in the present Charter shall impair the

inherent right of individual or collective self-defence...”).

59  See Legal Consequences of the Wall, supra note 16, §139, at 194 (“Israel
does not claim that the attacks against it are imputable to a foreign State....
The Court also notes that Israel exercises control in the Occupied Palestinian
Territory and that, as Israel itself states, the threat which it regards as justifying
the construction of the wall originates within, and not outside, that territory.”).
See also, Separate Opinion of Judge Higgins, quoted supra note 46.

60 For a discussion of the history of Article 51, see Malvina Halberstam, 7he
Right to Self-Defense once the Security Council Takes Action, 17 Mich. J. INT'L
L. 229 (1996).

Engage VolumeS8, Isue 1 121



QOO0 OO OO OO O OO OO OO O OO OO O OO OO0 00000

CHARGES OF JupIcIAL AcTivism IN EUROPE

By John Norton Moore*

udicial activism was a core issue in the Senate hearings
on President Bush’s Supreme Court appointments. It has
also become an issue in the debate about the future of
the European Union (EU). Indeed, judicial activism at the
European Court of Justice (EC]) may be one factor in popular
dissatisfaction with the European constitution. Several months
ago, the new President of the European Council of Ministers,
Austrian Chancellor Wolfgang Schuessel, called for a rethink
over the role of the ECJ, which he said had “systematically
extended European competences into areas where there was
decidedly no European law.” He cited decisions of the court
concerning the role of women in the German army and access
of nonnationals to Austrian universities.

Concerns of judicial over-reaching have also been raised
over other decisions of the ECJ. Last September, it set aside
a co-operative framework prescribing criminal penalties for
environmental offences, as agreed among member states.
The court did so on the grounds that only the EU legislature
had the ability to take such action. It reached this conclusion
despite an absence of general competence of the legislature to
set criminal penalties and in the teeth of a provision in the EU
Treaty which expressly confers authority for member states
to co-operate in criminal matters. In London, 7he Times,
reporting on this considerable transfer of power from member
state capitals to Brussels, which had been bitterly fought by
eleven EU governments, said: “An unprecedented ruling...
by the Supreme Court in Europe gives Brussels the power to
introduce harmonised criminal law across the EU, creating for
the first time a body of European criminal law that all member
states must adopt.”

My attention to this growing European debate was
triggered by an opinion expressed on 18 January, 2006, by the
Advocate-General of the EC]J, concerning whether member states
of the EU must submit their law of the sea disputes exclusively
to the ECJ, or whether the dispute settlement procedures in
other international agreements, including the United Nations
Convention on the Law of the Sea 1982 (UNCLOS), are also
available. While an opinion by the Advocate-General is not
a final decision of the court, such opinions are so frequently
accepted (in about 80% of the cases) and Advocate-Generals are
so closely associated with the court that the opinion provides a
fair target for appraisal of the judicial activism charge.

UNCLOS declares that “states parties. .. shall be presumed
to have competence over all matters governed by this convention
in respect of which transfers. .. [to an international organisation
such as the EU] have not been specifically declared.” Despite
this, the Advocate-General determined that, even without any
such declaration on the specific subject matter concerned,
the ECJ had exclusive jurisdiction concerning law of the sea
matters. Accordingly, he found that member states could not use

* John Norton Moore is a Professor of Law ar the University of Virginia.
A modified version of this article first appeared in Legal Week on July
27, 2006.
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the dispute settlement provisions they had mutually accepted
under UNCLOS for settling disputes among themselves.
Moreover, there was no declaration whatsoever transferring
competence from the member states to the EU regarding dispute
settlement—the specific issue before the court.

If the Advocate-General’s opinion becomes an opinion of
the court, it may well place the EU in violation of UNCLOS.
But the opinion’s implications for the functioning of the EC]
may be of even greater concern. The Advocate-General failed
even to note the difference between the court having jurisdiction
and the precise question before the court of whether it had
exclusive jurisdiction overriding other dispute settlement
procedures accepted by the member states elsewhere.

The basis on which he set aside the treaty obligations of
member states to one another in UNCLOS was by invoking
the language of Article 292 of the European Community (EC)
Treaty that gives the ECJ jurisdiction over “disputes concerning
the interpretation or application [of the treaty],” despite the
absence in the underlying dispute of any issue concerning
interpretation or application of that treaty. The Advocate-
General therefore effectively set aside dispute settlement
procedures agreed by EU members states specifically for
interpreting UNCLOS to apply a provision allowing the ECJ]
to interpret its own constitutive treaty, which was not part of
the underlying dispute.

The Advocate General proclaimed a “jurisdictional
monopoly” for the ECJ, even if that court’s jurisdiction did not
extend “to the entire dispute.” As to the problem then created
for member states now deprived of a forum capable of resolving
the entire matter, he said: “[Even] if confronted with genuine
difficulties, member states are not allowed to act outside the
EC context simply because they consider that such a course of
action would be more appropriate.”

With regard to the governing specifics of the EC
declaration on signature of the 1982 UNCLOS Convention,
the opinion noted simply that the EC had relied on a broader
constitutive provision in its governing treaty as a legal basis for
making its non-relevant declaration. Thus, constitutive power
was confused with the specifics of action taken under that power,
which specific action clearly did not exercise that power in any
relevant way other than to confirm member state competence
in the matter at issue.

An empowered and independent judiciary is an essential
element to the rule of law. But there are fundamental, systemic
principles underlying the judicial function. These include
deference to the constitutive instrument establishing a court
and interpretation and application of relevant laws in context
and by their clear language and fundamental purpose. For a
court to exceed these limits not only undermines the rule of
law in the immediate case but, even more seriously, also risks
permanent damage by undermining respect for an independent
and empowered judiciary.
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LABOR AND EMPLOYMENT LAWwW

THE PensioN PROTECTION AcCT OF 2006:

DEATHKNELL FOR DEFINED BENEFIT PENSION PLANS?

By Michael . Collins*

r I Yhe private pension system in the United States has
been in deep decline for many years. The Pension
Benefit Guaranty Corporation (“the PBGC”), the

federal agency that insures benefits under private-sector defined

benefit pension plans, had an $18.9 billion deficit at close of
the fiscal year ending September 30, 2006. In response to
this crisis, Congress enacted the Pension Protection Act of

2006 (“the Act”). The primary goal of the Act is to preserve

the private pension system by requiring employers to make

larger contributions to their plans. However, the unintended
effect may be to accelerate the longstanding trend away from
defined benefit plans in favor of “401(k)” and other defined

contribution plans.
BENEFITS TO EMPLOYEES

Americans support themselves in retirement with
assets derived from three primary sources: Social Security,
personal savings, and employer-sponsored retirement plans.
Defined benefit pension plans are a particularly effective way
to provide replacement income to workers after they retire.
When benefits are taken in the form of an annuity, defined
benefit plans pay predictable, secure benefits for life. Unlike
most defined contribution plans, many defined benefit plans
do not provide a “lump sum” distribution option. Rather, they
provide annuity payments for life, and pay continuing annuity
benefits to a participant’s surviving spouse for the remainder
of the spouse’s life.

Defined benefit plans (including so-called “cash balance”
plans that have been the subject of much controversy in recent
years, due to their purported discrimination against older
workers) have several important advantages compared to 401 (k)
plans and other defined contribution plans. First, participants
bear the investment risk under defined contribution plans; their
benefits are automatically reduced if their investments suffer
a loss. Under a defined benefit plan, the employee receives a
guaranteed benefit, and the employer is required to make up
any shortfall resulting from investment losses. Second, because
employers bear the investment risk, employees need not worry
about investing in excessively conservative assets, a risk when a
defined contribution plan is the participant’s primary source of
retirement income. Third, unlike defined contribution plans,
defined benefit plans are insured by the PBGC. If plan assets
are insufficient to satisfy liabilities upon plan termination and
the employer is unable to make up the shortfall as a result of
bankruptcy or otherwise, the PBGC guarantees a certain level
of benefits. Fourth, the funding of defined benefit plans is more
flexible. All benefits that accrue under a defined contribution

*Michael ]. Collins is a partner in the Washington, D.C. office of Gibson,
Dunn & Crutcher. His practice focuses on employee benefits and executive
compensation.

Engage Volume8, Issue |

plan during the year must be funded currently, even if the
employer is experiencing severe financial difficulties. Thus,
employer contributions to a defined contribution plan may be
discontinued in down years, and there often is no way to make
up for the lost contributions in later years. Under defined benefit
plans, on the other hand, benefit accruals continue even if the
employer is currently unable to afford to fund the plan.

ERISA: BACKGROUND

Private defined benefit plans are regulated pursuant to the
Employee Retirement Income Security Act of 1974 (“ERISA”).
After more than ten years of hearings and debate, Congress
enacted ERISA in 1974, in response to perceived failures in the
private pension system. Prior to ERISA, pension plans often
were designed with such stringent vesting standards that few
employees ever qualified for pensions, and many plans were
inadequately funded. In addition, some plans were administered
dishonestly or incompetently.

The most prominent example given for the need for
greater regulation of private pension plans was the situation
involving Studebaker Corporation’s employees. In December
1963, following years of losses, Studebaker decided to close
its manufacturing plant in South Bend, Indiana. The plant
closing resulted in the dismissal of more than 5,000 workers
and termination of a pension plan that covered 11,000 members
of the United Automobile Workers. The plan’s assets were far
less than what was needed to provide the benefits vested under
the plan. Approximately 3,600 retirees and active workers who
had reached age sixty received the full pension promised under
the plan, and roughly 4,000 other vested employees received
lump-sum distributions of roughly 15% of the value of their
accrued benefits. The remaining employees, who had not yet
vested in any benefits under the plan, received nothing.

Among other mandates imposed by ERISA on pension
plans are specified funding rules. These rules are designed to
avoid Studebaker-type situations by requiring employers to
fund the plan over time to ensure that there are sufficient
assets to pay promised benefits. However, the rules do not
require immediate funding of any shortfall. When bankrupt
employers cannot afford to continue funding their plans, ERISA
permits a “termination” of the plan, with the PBGC taking over
administration. PBGC pays all promised benefits, generally
subject to an annual maximum benefit (currently $49,500 per
year for benefits that commence at age sixty-five, and actuarially
reduced for pre-sixty-five benefit commencement). A number of
prominent employers have terminated massively under-funded
plans in recent years, including United Airlines, U.S. Airways,
and Bethlehem Steel. Large plan terminations account for the

bulk of PBGC’s deficit.
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Tue Crisis

The funded status of a pension plan is determined by two
key variables, the interest rate and the return on plan assets.
If interest rates decline, the present value of the promised
benefits increases. If asset returns are poor, there are fewer
funds available to pay benefits. This situation referred to as
the “perfect storm” for pension plans, occurred in the early
part of this decade. Interest rates have been historically low,
driving up plan liabilities. In addition, the stock market decline
that commenced in spring 2000 severely depleted plan assets.
Although many sectors of the stock market have recovered,
others have not. For example, the Nasdaq average is still more
than 50% below its 2000 peak.

Because plan liabilities increased while assets decreased,
ERISA’s funding rules mandated higher contributions. These
increases made it impossible for some employers to afford
their plans. Other employers that did not meet ERISA’s
standard for terminating their plans instead “froze” the plans.
A plan freeze preserves benefits accrued to date, but cuts off
future benefit accruals. It is different than a plan termination
because a termination requires full funding, which can be very
expensive. A freeze has the same basic economic impact as a
plan termination, without triggering the need to immediately

fully fund the plan.
DECLINE IN THE PRIVATE PENSION SYSTEM

The statistics regarding the private pension system are
sobering. In 1977, there were approximately 120,000 defined
benefit plans maintained by private sector employers. This
number increased to almost 173,000 by 1983, but declined to
only 64,000 by 1995, and is below 50,000 now. In addition,
many of the surviving plans are “frozen” and no longer provide
for future benefit accruals. For example, IBM announced early
in 2006 that it would freeze benefit accruals under its pension
plan in 2008. Similarly, Verizon announced a freeze of its
pension plan in December 2005. Other employers, such as
Hewlett-Packard, have continued benefit accruals for existing
participants, but do not permit new hires to participate in
their plans.

The reasons for the decline are complex. It is at least in
part market-driven, as 401(k) and other defined contribution
plans are better-suited in many respects for a mobile workforce,
the benefits being more “portable.” Tighter governmental
regulations on the amount of benefits that can be provided,
and on disparities in the treatment of higher and lower-paid
workers, have also made defined benefit plans less attractive to
management. However, the expense of maintaining defined
benefit plans probably has been the most important factor in
the decline of the system.

Tue PensioN PrRoTECTION ACT

The Pension Protection Act (“the Act”) focuses on one
problem with the pension system: limiting the PBGC’s future
exposure. In this area, it significantly tightens the plan funding
rules. Some of the other key pension funding changes made
by the Act include:
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* Modification of the interest rates used to determine
plan liabilities.

* Employers generally must now annually contribute the
"normal cost" of the plan (i.e., the cost of benefit accruals
for that year) and amortize over seven years any shortfall
relating to prior years. This is significantly shorter than
under prior law, which allowed some liabilities to be
amortized over as many as thirty years.

* Special, additional funding rules for "at risk" plans,
generally including most plans that are less than 70%
funded, as determined using very conservative actuarial
assumptions.

Likery EFFeCcT OF THE ACT

Most of the provisions of the Act become effective January
1,2008. The Act will likely be beneficial for employees of many
healthy employers. Those employers will need to fund their plans
more quickly, thereby providing more of a cushion in the event
the employer later experiences financial difficulties that impact
its ability to continue funding the plan.

However, the Act is likely to result in more pension plan
terminations by less healthy employers. Because plans in poor
shape are likely to be maintained by employers in precarious
financial health, the “at risk” funding provision will mostly
impact employers who can least afford to make additional
contributions. In other words, employers who may struggle to
make contributions required under prior law will now face larger
obligations. This provision will probably drive some employers
in precarious shape into bankruptcy. Once there, the additional
funding obligations will make it easier for them to demonstrate
to the bankruptcy court that they need to shed the plan to the
PBGC in order to emerge from bankruptcy. Thus, more plans
are likely to be terminated as a result of an act whose purported
purpose is to shore up the pension system.

The Act is also likely to result in more plan freezes,
even for employers that do not meet the standard for plan
termination. By cutting off future benefit accruals, a plan freeze
substantially reduces possible unexpected spikes in pension
contribution obligations, and also reduces the risk that the plan
will ever go into “at risk” status. Thus, any prudent employer
has to consider whether continuing the plan is too risky for the
employer’s future financial health.

In sum, the Act seeks to preserve the private defined
benefit pension plan system by putting plans on a surer financial
footing. It will be interesting, however, to see if, consistent
with the law of unintended consequences, it ends up further
undermining that system.
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NINTH Circult U.S. Court OF ArPEALS HoLDS UNITED PARCEL SERVICE, INC.
VIOLATED AMERICANS WITH DISABILITIES ACT, FORBIDDING DEAF DRIVERS

By Matthew R. Estabrook ¢ Erin Sheley*

nyone who has traveled on an interstate highway has
A{)robably had the same experience: A car gets trapped

in the blind spot of a truck, locked in by traffic in
adjacent lanes. The truck’s turn-signal flickers on and the truck
begins to float into the car’s lane. Frightened, the driver acts on
instinct, blaring the horn to warn the encroaching truck. The
truck driver, now alerted to the car’s presence, changes course,
narrowly averting disaster.

The Department of Transportation (DOT) likely had this
scenario in mind when it issued regulations requiring drivers
of commercial vehicles to pass a hearing test. The logic of the
regulation is borne out by daily experience, not to mention
the studies showing that deaf drivers pose greater risks on the
road. On October 10, 2006, however, a panel of the United
States Court of Appeals for the Ninth Circuit held that the
United Parcel Service (UPS), in requiring this DOT-created
test of all of its drivers, violated the Americans with Disabilities
Act (ADA).

Influenced in part, perhaps, by an amicus brief filed by the
Equal Employment Opportunity Commission, which argued
that, since UPS already hires drivers with risk factors such as
previous accidents, it unlawfully discriminates by excluding the
risks inherent in deafness, the court imposed on UPS the burden
of proving on a case-by-case basis that a given deaf candidate
is unqualified to drive a package car safely. Beyond imposing a
financial burden upon UPS itself, it could well be argued that
this decision imposes needless safety risks on society at large and
is at odds with the text of the ADA and applicable case law.

FacTtuAL BACKGROUND

UPS considers applicants for package car driving positions
solely from the ranks of its existing employees, who “bid” on
them. As positions become available, they are considered in
order of seniority. Potential drivers must then demonstrate that
they satisfy a number of requirements, which vary somewhat
from UPS district to UPS district. Generally such requirements
include: 1) having completed an application; 2) being at least 21
years old; 3) possessing a valid driver’s license; 4) having a clean
driving record; 5) passing a UPS road test; and 6) passing the
physical exam required by the Department of Transportation
(DOT) for drivers of commercial vehicles.! The DOT physical

criterion relevant to this case provides that:

A person is physically qualified to drive a commercial motor
vehicle if that person.... first perceives a forced whispered voice
in the better ear at not less than 5 feet with or without the use of
a hearing aid or, if tested by use of an audiometric device, does
not have an average hearing loss in the better ear greater than 40
decibels at 500 Hz, 1,000 Hz, and 2,000 Hz with or without a
hearing aid when the audiometric device is calibrated to American
National Standard (formerly ASA Standard) Z24.5—1951.2
*Matthew R. Estabrook and Erin Sheley are attorneys at the Washington,
D.C. office of Gibson, Dunn & Crutcher.
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The current DOT physical standards do not, however,
apply to all package car drivers, but only to those driving vehicles
with a “gross vehicle weight” or “gross vehicle weight rating”
(GVWR) of at least 10,001 pounds.’ As of October 2003,
the UPS fleet contained over 65,000 vehicles, about 6,000 of
which have a GVR of less than 10,001 pounds and, thus, were
not subject to the DOT hearing standard. Nevertheless, for
public safety and administrative efficiency, UPS has required all
of its package-car drivers to meet the DOT physical standards,
even if they go on to drive package cars that are not subject to
DOT regulations.

Named plaintiffs Eric Bates, Bert Enos, Eric Bumbala,
Babaranti Oloyede, and Edward Williams were UPS employees
who had been denied positions driving package cars because
they failed to meet the DOT hearing requirement for drivers
of commercial vehicles. They brought suit, alleging that UPS’s
use of the DOT hearing requirements for drivers of package-
cars not subject to DOT regulations constituted unlawful
discrimination against deaf applicants in violation of the ADA.
The United States District Court for the Northern District of
California held that the plaintiffs satisfied their prima facie
case of discrimination based upon UPS’s categorical exclusion
of deaf candidates from positions as package-car drivers, and
upon the fact that at least one named plaintiff and one class
member had met all criteria for the driving position, aside from
the DOT physical.

Specifically, the district court found that Oloyede was
“qualified” for the position on the basis of his good driving
record, and that class member Elias Habib, a part-time UPS
employee who drove a tug vehicle on the air ramp at a UPS
facility and possessed a valid driver’s license, was likewise
qualified. The district court further found that UPS had failed
to establish a business necessity defense under the ADA (as well
as under the California Fair Employment and Housing Act’ and
Unruh Civil Rights Act®) and issued an injunction prohibiting
UPS’s exclusion of deaf employees from consideration for
driving non-DOT-regulated vehicles.

Tue DEecisionN ofF THE NINTH CIrRculT PANEL

On appeal, in an opinion written by Judge Berzon,
the Ninth Circuit panel held, first, that because the alleged
discrimination took the form of a qualification standard, the
plaintiffs did not have the burden of establishing that the
UPS hearing standard excluded individuals who were actually
qualified to drive package trucks; second, that UPS had not
established a business necessity defense under the ADA; and
third, that the district court’s injunction had intruded into
UPS’s business practices to the least degree possible. These
holdings give short shrift to the plain language of the ADA
and federal precedent requiring courts to choose the side of
safety when considering an entity’s claims of business necessity
in close cases.
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“Qualified” Individuals under the ADA

The ADA prohibits covered employers from discriminating
against a “qualified individual with a disability;” that is, an
“individual with a disability who, with or without reasonable
accommodation, can perform the essential functions of the
employment position that such individual holds or desires.”
UPS argued that the plaintiffs were required to prove that
they were “qualified” in order to make a prima facie case
of discrimination under the ADA, pursuant to the familiar
McDonnell-Douglas burden-shifting framework (which, in the
case of pattern and practice discrimination, was articulated
in International Brotherhood of Teamsters v. United States).
However, the Ninth Circuit concluded that the burden-shifting
framework was irrelevant, insofar as the alleged discrimination
was embodied on the face of the contested policy.®

Instead, the court held that the plaintiffs must
demonstrate their standing to sue by identifying at least one
plaintiff “qualified” in the sense that he satisfied all other UPS
prerequisites aside from the challenged DOT standard. Thus,
considering whether Oloyede had suffered an injury sufficiently
“concrete and particularized” and “actual or imminent” to
establish standing under the first prong of Lujan v. Defenders
of Wildlife,” the court imported the analysis of a Seventh
Circuit holding in a Title VII disparate impact context: “[an
unqualified] plaintiff would have no standing to sue... for he
could not claim that he was injured... by defendant’s use of
an employment practice with an allegedly disparate impact.”*°
The court applied this analysis to the issue of qualification
under the ADA, concluding that the district court’s factual
findings regarding Oloyede’s clean driving record and his
carlier bids on a driving position established his having met
the other prerequisites of the relevant UPS district. The court
further found that the fact that Oloyede subsequently moved
to another UPS position from which he was ineligible to bid
on driving jobs did not undermine his standing, insofar as he
had been “influenced by an allegedly discriminatory policy to
avoid humiliating circumstances,” and thus was “still aggrieved
by that policy [because] he maintain[ed] a continuing interest
in the benefit to which access ha[d] been denied.”"

Significantly, the court held that to establish standing
under the ADA, the plaintiffs did 7ot have to prove that they
were “qualified” in the sense that they were actually capable
performing the ‘essential function” of driving safely.* UPS had
argued to the contrary, pointing out that § 12112(a) of the
ADA prohibits discrimination only against gualified disabled
individuals—those who can perform a job’s “essential functions.”
This argument appeared to find support in the Ninth Circuit’s
decision in Kennedy v. Applause, Inc.”® which held, “in order to
prevail on an ADA [claim], a plaintiff must establish... that he
is qualified, that is, with or without reasonable accommodation
(which he must describe), he is able to perform the essential
functions of the job.” The court rejected this UPS argument,
empbhasizing that § 12112(a) “does not stand alone in the ADA”
and that it must be read in conjunction with § 12112(b)(6).
This latter provision specifies certain kinds of prohibited
discrimination, including “using qualification standards. . . that
screen out or tend to screen out an individual with a disability
or a class of individuals with disabilities” and lacks § 12112(a)’s
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express limitation to “qualified’ individuals with disabilities.
Thus, even though § 12112(a) does not prohibit discrimination
against unqualified individuals, the court concluded that the
plaintiffs did not bear the burden of proving that individuals
who cannot meet the qualification standard are nevertheless
“qualified with regard to the essential job function the standard
addresses—here, safety.”

In support of its construction, the court suggested that
the § 12112(a) specification of a “qualified individual with a
disability” would make no sense as applied to § 12112(b)(4), one
of the other subsections describing prohibited discrimination,
which refers to discrimination against a “qualified individual”
known to associate with a disabled individual. The court also
relied on the legislative history of the ADA, which it stated,
“treat(s] § 12112(b)(6) as a stand-alone provision, making no
reference to the ‘qualified individual with a disability’ language
in § 12112(a).”" Further, the court distinguished substantial
Ninth Circuit precedents it conceded “have stated in general
terms that ADA plaintiffs bear the burden of establishing that
they are ‘qualified individuals with disabilities,” on the ground
that those cases did not “for the most part” deal with challenges
to a categorical qualification standard under § 12112(b)(6).

Business Necessity Defense

Of great concern to covered employers wishing to balance
ADA compliance with their responsibility not to compromise
public safety is the court’s decision to uphold the district
court’s rejection of UPS’s business necessity defense. The ADA
allows the use of a qualification standard in hiring that would
“screen out or tend to screen out an individual with a disability
or a class of individuals with disabilities” if it is shown “to be
job-related for the position in question and is consistent with
business necessity.”'® Morton v. UPS established two situations in
which a defendant may satisfy its burden under this defense in
considering deaf applicants: 1) if “substantially all [deaf drivers]
present a higher risk of accidents than non-deaf drivers,” or 2)
“there are no practical criteria for determining which deaf drivers
present a heightened risk and which do not.”"”

In evaluating the expert testimony presented by UPS, the
district court had observed that “all other things being equal,
a driver with perfect hearing would likely pose less of a safety
risk than a driver with impaired hearing,” and that “there are,
in theory at least, situations where a hearing driver would avoid
an accident while a deaf driver, with all of the same training
and skills except for hearing, would not.”*® Nonetheless, the
district court found that this rationale was insufficient to
establish business necessity, as “UPS had failed to demonstrate
that those situations where hearing alone makes the difference
between an accident and avoiding an accident would ever be
confronted by a UPS package-car driver.”"’

The plaintiff’s expert had testified that the most
comprehensive study on the subject concluded that deaf
male drivers pose an increased accident risk almost 1.8 times
that of hearing male drivers, and that this study, if anything,
under-represented the risk.?’ The district court dismissed this
testimony, reasoning that “there was no significant difference in
accident rates between deaf and non-deaf females” and that this
unexplained gender anomaly served to “negate any conclusion
that all or substantially all deaf drivers present a heightened
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risk of accidents.”*! The district court did not address, however,
UPS’s undisputed evidence that its drivers must operate in
situations in which a lack of hearing is most dangerous—i.e.,
when reliance on visual cues are diminished by the darkness
of early morning or night, or inclement weather. The district
court also disregarded UPS’s evidence that most UPS drivers
operate in dense urban and commercial areas, in which deaf
drivers are particularly dangerous to bystanders.

In concluding that the district court’s decision was not
clearly erroneous, the Ninth Circuit reasoned that evidence
demonstrating that a hearing driver is “generally safer” than
a deaf driver with similar skills and characteristics “still does
not address the question of whether there are some deaf drivers
who are as safe or safer than some or all of the hearing drivers
that UPS employs.”* The court described the concept of risk
as individual, rather than aggregate:

How likely is it that the individual driver will get into an accident?
If there is, for example, a one percent chance that hearing drivers
who have had two prior accidents will get into an accident, yet
UPS hires them, and a one percent chance that deaf drivers
generally will get into an accident, it is excluding a subgroup no
less safe than another subgroup not excluded, and is therefore

discriminatory.”

The court likewise upheld as not clearly erroneous the
district court’s findings on the second prong of the Morton
test—that UPS had failed to prove that it could not modify
its existing training and assessment program to determine
which deaf drivers are safe. UPS had cited the Supreme
Court’s holding in Western Airlines, Inc. v. Criswell, that if an
employer demonstrates a “credible basis in the record” for its
safety standard the trier-of-fact should defer to that judgment
in a close case, due to the reasonable need to err on the side
of caution.”

In this case the plaintiffs’ expert testified that “there is no
evidence available at this point that can point to characteristics
among individuals who are deaf or hearing impaired that say
this one may be more likely to crash because of the hearing-
impairment than another one.”® The district court had found
this testimony non-dispositive, and observed that UPS had
failed to consider “obvious” criteria such as whether the deaf
driver had completed rehabilitative driver training, possessed
a good driving record, previously driven commercial vehicles
successfully, or passed a supplemental driving test.

In supporting the district court’s analysis in this regard,
the court emphasized that its holding turned upon “UPS’s failure
to adduce any persuasive proof suggesting that its standard is
job-related and consistent with business necessity.”? Rather
than evaluating the risks inherent in deaf drivers generally, the
court suggested, UPS ought to have evaluated whether it could
have developed external procedures for making distinctions on
an individual basis.

The District Court’s Injunction
The final ADA issue considered by the panel was UPS’s
challenge to the district court’s order requiring that “UPS shall
cease using the DOT hearing standard to screen applicants”
and stating that if individuals fail the DOT hearing test but
meet all other threshold requirements, “UPS shall perform an
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individualized assessment” of the ability of those individuals,
including utilizing “an interactive process designed to identify
specific accommodations that would enable the deaf individual
to obtain driving work” in non-DOT regulated cars. The court
rejected UPS’s argument that the DOT standard was the only
proven means of screening deaf drivers who “present a genuine
risk to safety,” stating it had already upheld the district court’s
finding of facts to the contrary. The court also rejected the
argument that the injunction required UPS to use a “specially
designed” test “invented by the court,” characterizing it as
requiring merely some form of individual assessment in lieu of
categorical exclusion. The court thus concluded the injunction
“intruded into UPS’s business practices and discretion to the
least degree possible under the ADA.”

AnaLysis AND CONCLUSIONS
The Courts Holding on “Qualification”

In attempting to carve out an exception to the well-
established requirement that an ADA plaintiff bears the burden
of proving that he is qualified to perform the essential functions
of the job he seeks,” the court blithely substituted a debatable
grammatical conclusion for the straightforward language of two
provisions of the statute. Section 12112(a) states: “No covered
entity shall discriminate against a qualified individual with a
disability because of the disability of such individual” (emphasis
added). Under the heading “Construction,” § 12112(b) states
“As used in subsection (a), the term ‘discriminate’ includes”
conduct in the following list. The list includes § 12112(b)(6)(A),
which the court characterizes as “stand-alone” but which is,
per the clear words of the statute itself, simply one of many
forms of conduct which constitute discrimination prohibited
by § 12112(a): “utilizing standards, criteria, or methods of
administration... that have the effect of discrimination on the
basis of disability.” The sole function of the provision—Ilike all
of the others in § 12112(b)—is to define the discrimination
that is prohibited against qualified individuals. Thus, a standard
discriminating against unqualified individuals, would not be
prohibited under § 12112(a), and the plaintiffs should have
had the same burden of proving qualification imposed by the
case law under other provisions of § 12112.

The grammatical contention upon which the court base
its interpretation—that another subsection, § 12112(b)(4),
would make no sense if it were deemed to be governed by
the rule of § 12112(a)—seems almost disingenuous. Section
12112(b)(4) lists as a form of discrimination under § 12112(a)
“excluding or otherwise denying equal jobs or benefits to a
qualified individual because of the known disability of an
individual with whom the qualified individual is known to
have a relationship or association.” This provision simply
protects the disabled individual’s interest in his associational
rights, which would be adversely affected if his associates or
relatives were denied employment opportunities on the basis
of his disability. Section 12112(b)(4) is no more “stand alone”
than the court claims § 12112(b)(6) to be: it simply articulates
another form of discrimination against a disabled person, in a
situation where a non-disabled person could be the qualified
individual actually excluded.

Furthermore, other provisions in the ADA reveal no
intention to set § 12112(b)(6) apart from the other definitional
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provisions so as to give standing even to non-qualified employees.
42 USC§ 12111(8) provides that “for the purposes of this title,
consideration shall be given to the employer’s judgment as to
what functions of a job are essential, and if an employer has
prepared a written description before advertising or interviewing
applicants for the job, this description shall be considered
evidence of the essential functions of the job.” Thus, the
statutory language itself urges here that UPS’s written standards
requiring that all applicants for package-car driving positions
pass the DOT physical should be considered as evidence of what
constitutes qualification, not a unique form of discrimination
requiring broader protections.

The Courts Holding on UPS’s Business Necessity Defense

The second part of the panel’s decision is of greater
concern, due in part to the statistics it cites which draw
attention to the danger the holding could impose on the public.
In Criswell, the Supreme Court stated “[wlhen an employer
establishes that a job qualification has been carefully formulated
to respond to documented concerns for public safety, i will
not be overly burdensome to persuade a trier of fact that the
qualification is reasonably necessary to safe operation of the
business. The uncertainty implicit in the concept of managing
safety risks always makes it ‘reasonably necessary’ to err on the
side of caution in a close case.”” Here, UPS responded to no less
documented a concern than the Department of Transportation’s
own standards requiring drivers of commercial vehicles be able
to hear, codifying the recognition that driver of a large vehicle,
with correspondingly large blind spots and the ability to do
significantly more damage than a private car, must be able to
react instantly to audio signs of danger, such as horn blasts.

In this case, the experts for both the plaintiffs and the
defendant testified that no means of distinguishing between
“safe” and “unsafe” deaf drivers existed that would not create
ethical or safety concerns by requiring on-road experiments.
The panel flouted the precedent instructing courts to err on
the side of safety by proposing its own series of hypothetical
“individualized” screening tests, which even the plaintiffs’ expert
did not recognize as safe or effective. The panel’s almost cavalier
dismissal of statistical evidence that deaf male drivers are nearly
twice as likely to get into accidents as hearing male drivers (on
the grounds that a lack of similar statistics regarding females
undercuts its reliability; although the majority of UPS drivers,
and truck drivers generally, are male) has caused concern. The
first prong of the Morton test only requires a showing—made
in this case by the study of male drivers—that “substantially all”
deaf drivers present a higher risk than hearing drivers.” The new
burden imposed by the court here—that the defendants prove
there are not “some deaf drivers who are as safe or safer than some
or all of the hearing drivers” has no basis in precedent.*

The Bates holding—contrary to the Supreme Court’s
direction in Criswell and the Ninth Circuit’s holding in
Morton—creates a situation in which essentially no physical
qualification standard imposed by an entity out of concern for
the public safety will suffice to meet either prong of the Morton
test. In practice, Bates demands a case-by-case scrutiny based
upon each individual applicant, to prevent the exclusion from
employment of even a single member of a disabled class who
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is capable of passing some sort of screening test. This requires
that businesses undertake safety and medical analyses for
which they are not qualified, and assume the risk of harming
innocent parties—including the applicants themselves—in
the process.
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LITIGATION

THOUGHTS ON THE E-D1ScOVERY AMENDMENTS TO FEDERAL RULES OF PROCEDURE

By Donald A. Daugherzy, Jr.*

n December 1, 2006, amendments to the Federal
ORules of Civil Procedure, addressing the discovery

of electronically stored information (“ESI”), took
effect. The amendments followed six years of work by the
Committee on Rules of Practice and Procedure of the U.S.
Judicial Conference to minimize the difficulties of applying to
ESI—the most common form of data storage today—rules that
were originally designed for information stored on paper.

The amendments address five related areas: the discussion
of “e-discovery” issues early in a lawsuit (Rules 16(b) and 26(f)
and Form 35); the form of production, including the definition
of what constitutes a “document” (Rules 26(a), 33, 34(a) &
(b), and 45); who bears the burden of retrieving, reviewing and
producing ESI that is rarely or never used and difficult to access
(Rule 26(b)(2)); how to deal with the inadvertent disclosure
of privileged ESI (Rule 26(b)(5)); and the creation of a “safe
harbor” from sanctions when discoverable ESI is destroyed
(Rule 37(f)).

There exists, besides the various committee notes and
comments to the new rules, an abundance of articles discussing
these matters already. Thus, with the land well-plowed, this
article tries to offer some fresh observations, having written
and spoken about the new rules since they were initially
contemplated several years ago.'

A{though the rules of civil procedure, and especially those
elating to discovery, are usually arcana left for outside
litigators, in-house attorneys are a primary audience for the
amendments. Often, well before outside counsel is aware of
a dispute, a company should reasonably anticipate a lawsuit,
thereby triggering its duty to preserve potentially discoverable
information. Thus, in-house counsel will be the first line of
defense against the spoliation of ESI. Similarly, the Rule 37
safe harbor anticipates that a party will have effective document
retention and management policies and programs in place, and
a company cannot access the safe harbor if it first implements
and follows such policies after the prospect of litigation arises.
Thus, in-house counsel cannot wait until a lawsuit appears on
the horizon, but must proactively take steps to make sure that
ESI considerations are incorporated into a company’s policies
and program.

In fact, an effective document retention and management
program depends on actions taken before there is the possibility
of a lawsuit. For example, litigation response teams with
responsibility for ESI preservation efforts must be identified,
and besides in-house counsel, may include representatives from
human resources and information technology departments, as
well as from the business units involved in a specific lawsuit.
Similarly, employees must be trained on the company’s data
retention policies, and regular internal audits should be

* Donald A. Daugherty is an attorney with Whyte Hirschboeck Dudek
S.C. in Milwaukee (WI).
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conducted to ensure that the employees are complying with
those policies. Without these, placing a litigation hold on
routine document destruction when there is notice of a lawsuit
will be less effective and, perhaps as importantly, less likely to
persuade a court that the company acted in good faith to avoid
spoliation.

efore the amendments, most sanctions for spoliation of ESI

were limited to cases of obstructive behavior or intentional
destruction of evidence.” In her fifth decision in Zubulake v.
UBS Warburg LLC, Judge Schira Scheindlin wrote: “The subject
of the discovery of electronically stored information is rapidly
evolving.... Now that the key issues have been addressed and
national standards are developing, parties and their counsel
are fully on notice....” In light of this statement and the
widespread publicity the Zubulake cases received in legal circles,
attorneys generally, and certainly those appearing before Judge
Scheindlein, were charged with knowledge of their ESI duties
at least two years ago. Now that the new rules have taken effect,
attorneys appearing in all federal courts (and many state courts,
as well) will be expected, for example, to have discussed ESI
discovery with their adversaries early in the case as required by
Rule 26(f) and advised the court whether its Rule 16 order
should include specific direction on ESI-related issues, such as
providing for the “clawback” under Rule 26(b)(5) of privileged
information that is produced inadvertently. Courts will have
little tolerance for litigants who do not have adequate document
retention and management policies that address ESI issues and
provide for the placement of effective litigation holds.

he use of an adversary’s spoliation of ESI as a tactic for

gaining advantage in a lawsuit has mostly occurred in cases
of “asymmetrical warfare.” That is, in litigation against a larger
business organization possessing many terabytes of ESI, an
individual can demand that his or her adversary strictly comply
with their discovery responsibilities, knowing that it will be
relatively easy to comply with his or her own responsibilities
because the amount of ESI generated by one person is much
more manageable. Cases like Zubulake seem to reflect this.*
By contrast, in litigation between business organizations, an
element of “mutually assured destruction” has existed; if one
party made unreasonably burdensome ESI request on the other,
it would be certain to be asked to do likewise.

However, even before the amendments took effect, many
organizations with recurring types of litigation (e.g., product
liability) already had implemented meaningful ESI retention
and management programs.’ Now, with the amendments
spurring them on, many, if not most, larger businesses will
likely appreciate the importance of such programs. A business
that lacks effective ESI programs and that becomes a party to
a lawsuit will not be able to count on its adversary giving it
leeway in complying with its ESI discovery duties.
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Some important terms used in the amendments will need

to be further fleshed out by the courts. For example, apart
from backup tapes, when is ESI “not reasonably accessible”
under Rule 26(b)(2)(B), and what constitutes “good cause” for
requiring that inaccessible data be produced? What conditions
will a court put on a party when it grants a request “to inspect,
copy, test or sample” ESI in an adversary’s possession under
Rule 34(a)? What are the “exceptional circumstances” under
Rule 37 that will close the safe harbor even when ESI is lost
due to “the routine, good-faith operation” of a company’s
information system?

Pre-amendment case law will provide some guidance
in interpreting the amendments; in fact, the committee notes
to the amendment to Rule 26(b)(2) explicitly cite the seven
factors listed by Judge Scheindlin in Zubulake for deciding
when production expenses should be shifted.® However, the
holdings of the pre-amendment cases are not uniform and
courts will need to consider the different approaches in light
of the amendments and choose among them, or clarify the
amendments with new case law.”
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FirrH ConsecUTIVE STATE HiGH CoURT REjECTS MEDICAL MONITORING

By Mark A. Behrens*

ecently, the Mississippi Supreme Court, in Paz v. Brush
Engineered Materials, Inc., became the fifth consecutive
tate court of last resort to reject a cause of action for
medical monitoring in the absence of an identifiable injury.!
The case came to the court on a certified question from the
Fifth Circuit Court of Appeals and involved employee claims of
beryllium exposure while working at defendants’ manufacturing
facilities. Class action plaintiffs sought the creation of a court-
supervised medical monitoring fund to detect the possible
development of Chronic Beryllium Disease, typically a latent
disease which impairs the lungs and often causes death. The
court held that adoption of a medical monitoring action for
asymptomatic plaintiffs “would require an unprecedented
and unfounded departure from the long-standing traditional
elements of a tort action.”” The Alabama, Nevada, Kentucky,
and Michigan Supreme Courts—the four other courts of last
resort to recently consider the issue—have all rejected medical
monitoring absent a present physical injury.

OtHER Higa Courrts

The Alabama Supreme Court in Hinton v. Monsanto Co.
rejected a medical monitoring claim brought by a claimant
exposed to a toxin allegedly released into the environment.’
The court stated: “To recognize medical monitoring as
a distinct cause of action . . . would require this court to
completely rewrite Alabama’s tort-law system, a task akin
to traveling in uncharted waters, without the benefit of a
seasoned guide™—a voyage on which the court stated it
was “unprepared to embark.” After discussing a number of
public policy concerns, such as a potential flood of claims
that could swamp defendants, the court concluded, “we find
it inappropriate . . . to stand Alabama tort law on its head in
an attempt to alleviate [plaintiff’s] concerns about what might
occur in the future. . . . That law provides no redress for a
plaintiff who has no present injury or illness.”

In Badillo v. American Brands, Inc., the Nevada Supreme
Court rejected claims by smokers and casino workers who
sought a court-supervised medical monitoring program to
diagnose alleged tobacco-related illnesses.® The court described
medical monitoring as “a novel, non-traditional tort and
remedy,”” and concluded that, “[a]ltering common law rights,
creating new causes of action, and providing new remedies,
for wrongs is generally a legislative, not a judicial function.”

The Kentucky Supreme Court rejected medical
monitoring in Wood v. Wyeth-Ayerst Laboratories, where

* Mark A. Behrens is a partner in Shook, Hardy ¢ Bacon L.L.D%
Washington, D.C.-based Public Policy Group. He authored an amici
curiae brief on behalf of the Mississippi Manufacturers Association,
Coalition for Litigation Justice, Inc., National Federation of Independent
Business Legal Foundation, American Chemistry Council, American
Insurance Association, Property Camﬂ/tj/ Insurers Association ofAmerim,
American Tort Reform Association, Chamber of Commerce of the United
States of America, Pharmaceutical Research and Manufacturers of
America, and National Association of Manufacturers in support of the
defendants in the Paz case.
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plaintiffs sought a court-supervised medical monitoring fund
to detect the possible onset of primary pulmonary hypertension
from ingesting the “Fen-Phen” diet drug combination.’ The
court stated that, “a cause of action in tort requires a present
physical injury to the plaindff.”"® “To find otherwise would
force us to stretch the limits of logic and ignore a long line of
legal precedent.”"! The court concluded: “Traditional tort law
militates against recognition of such claims, and we are not
prepared to step into the legislative role and mutate otherwise
sound legal principles.”*?

The Michigan Supreme Court in Henry v. The Dow
Chemical Co. rejected a request to establish a medical screening
program for possible negative effects from dioxin exposure.?
The court said that adoption of a medical monitoring cause of
action would create a “potentially limitless pool of plaintiffs”
and “could drain resources needed to compensate those
with manifest physical injuries and a more immediate need
for medical care.”" The court concluded that recognition of
medical monitoring was not suitable for resolution by the
judicial branch.”

Tue U.S. SupreME Courrt PosiTioNn

These decisions draw support from the United States
Supreme Court’s decision in Metro-North Commuter R.R. Co.
v. Buckley, where the Court rejected a medical monitoring
claim under the Federal Employers’ Liability Act.'® The
Metro-North Court explained that serious policy concerns
militate against adoption of “a new, full-blown tort law cause
of action.”” These policy concerns include the difficulty
of identifying which medical monitoring costs exceed the
preventative medicine ordinarily recommended for everyone,
conflicting testimony from medical professionals as to the
benefitand appropriate timing of particular tests or treatments,
and each plaintiff’s unique medical needs.”® The Court also
considered that defendants would be subject to unlimited
liability and a “flood of less important cases” would drain the
pool of resources available for meritorious claims by plaintiffs
with serious, present injury."” Finally, the Court rejected the
argument that medical monitoring awards are not costly and
feared that allowing medical monitoring claims could create
double recoveries because alternative sources of monitoring
are often available, such as employer-provided health plans.?

CONCLUSION

A fundamental tort law principle has been thata plaintiff
must have an identifiable injury to obtain a recovery. The
courts have developed this filter to prevent a flood of claims,
provide faster access to courts for those with legitimate and
serious claims, and ensure that defendants are held liable only
for genuine harm. Medical monitoring claims brought by
asymptomatic plaintiffs conflict with the traditional rule.?!
Judicial adoption of medical monitoring claims also would be
likely to foster litigation.” Almost everyone comes into contact
with a potentially limitless number of materials that could be
argued to warrant medical monitoring relief. Courts would be
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forced to decide claims that are premature (because there is
not yet any physical injury) or actually meritless (because there
never will be). The truly injured might be adversely impacted
by a diversion of resources to the non-sick, and courts would
face the difficult and time-consuming task of developing a
system for the administration of medical monitoring claims.
More courts will be asked to decide medical monitoring claims
in the future. They may follow the Supreme Court and the
numerous state courts that have recently declined to adopt
these novel claims.
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PROFESSIONAL REsPONSIBILITY & LEGAL EDUcCATION

Mass FRAUD IN Mass TORT LITIGATION?
By Lester Brickman*

by National Public Radio as “a bridge-playing, whiskey
drinking Clinton appointee who is a former nurse,”
fired a shot that is still reverberating throughout the mass tort
world. Judge Jack was presiding over 10,000 claims of injury

l astyear, a U.S. District Court Judge, Janis Jack, described

from exposure to silica dusts—claims which had been removed
from state court to federal court and then assembled into an
multidistrict litigation (MDL) proceeding. The genesis of this
MDL was a deliberate if not brilliant strategy undertaken by the
defendants. Judge Jack issued a report documenting pervasive
fraud in the production of medical evidence.! This fraud was
discovered when Judge Jack permitted defendant manufacturers
to extensively question the doctors who had diagnosed the
alleged injuries and ordered the production of extensive records.
While this sounds like standard operating procedure, most
judges would not have permitted the extensive discovery she
allowed. Indeed, this massive fraud would never have come to
public attention but for a courageous judge willing to, in effect,
put the tort system on trial. Judge Jack’s report highlighted a
glaring defect in our civil justice system: the use of fraudulent
medical diagnoses and scientific testimony in mass tort litigation
and the lack of any effective mechanism to punish the fraudsters
and thereby deter future instances of fraud.

In her report, Judge Jack largely corroborated findings
that I published of fraudulent production of medical evidence
used in asbestos litigation.? Here, litigants are recruited at mass
screenings sponsored by lawyers. Mobile X-ray vans churn out
hundreds of thousands of X-rays on an assembly line basis,
which are read by a handful of doctors called B Readers, who are
selected by plaintiffs’ lawyers. The “product” that most of these
doctors appear to be selling to lawyers, in exchange for millions
of dollars a year in fees, is a predetermined percentage of findings
of disease ranging from 40-90% for the thousands of persons
X-rayed.> But independent medical doctors conclude that
upwards of 90% of these findings of disease are misdiagnoses,
which is consistent with the outcome of most medical studies
that the prevalence of asbestosis, a lung disease resulting from
extensive exposure to asbestos, is, at most, in the 1-4% range.
When these doctors are subpoenaed to produce records of @// of
their X-ray readings or diagnoses done for the lawyers, that is,
both the number of positive-for-disease and negative findings,
which would thereby reveal their “signature” percentages of
positive findings, they refuse to do so. The reason is pretty
apparent. It is that this data amounts to “smoking gun” evidence
of fraud. Some plead the Fifth Amendment when asked about
their diagnoses.

* Lester Brickman is a Professor of Law and former Acting Dean at the
Benjamin N. Cardozo School of Law, where he teaches contracts and legal
ethics, and has served on the professional responsibility committees of both
the New York State and City bar associations. A shorter version of this
article appeared in The Wall Street Journal on December 2, 2006.
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Among the evidence of fraud that led Judge Jack to do
what no other judge had ever permitted was the revelation that
almost 70% of the 10,000 silica claimants had previously filed
asbestosis claims which had been retreaded as silicosis claims,
sometimes by the same doctor who had found asbestosis. When
the X-rays that were previously read as indicating asbestosis were
reviewed specifically for silicosis per the direct instruction of
plaintiffs’ lawyers, there were no findings of asbestosis. It is as
if the silicosis cured the asbestosis. Having both diseases is a
phenomenon so rare that most pulmonologists have never seen
asingle such case. But almost 7,000 dual disease claimants were
appearing before Judge Jack.

Judge Jack concluded that “it is apparent that truth and
justice had very little to do with these diagnoses . . . [Indeed] it is
clear that the lawyers, doctors and screening companies were all
willing participants” in a scheme to “manufacture. . . [diagnoses]
for money.” This is the equivalent of a finding of fraud.

Substantially the same practices used to generate medical
evidence for asbestos and silica litigations have been replicated
in other mass tort litigations.

Several law firms and about ten entreprenecurial
echocardiogram companies spent millions of dollars to set
up makeshift “echo mills” in hotel rooms and elsewhere
to administer echocardiograms to users of the diet drug
“fen-phen.” Approximately a few thousand users suffered
heart valve injuries, but tens of thousands responded to
advertisements for screenings to find out whether they qualified
for compensation. To process these thousands of claims, a few
cardiologists began mass producing diagnoses in much the
same way as is done for asbestos litigation. A prominent Duke
cardiologist and a panel of medical experts reviewed 968 sets of
echocardiograms that had passed an audit procedure instituted
when it became apparent that thousands of bogus claims were
being paid millions of dollars. They concluded that 70% of
these “approved” echocardiograms were either fraudulently
administered or altered after the fact in order to show evidence
of injury that was not there.” This is why it has been estimated
that $6 billion, which amounts to 70% of the money paid for
the most serious claims, were fraudulent or in error and went
to claimants who were not sick, and their lawyers.

Screenings were also used by lawyers in silicone breast
implant litigation to gin up tens of thousands of claims of
connective tissue and rheumatoid diseases that were supported
by specious diagnoses by a few dozen doctors who were mostly
referred by the lawyers. Cursory examinations, sometimes in
lawyers” offices that doubled as examining rooms, were done
on an assembly line basis by cardiologists charging as much as
$6,000 per examination and diagnosing more than 90% of
the women with symptoms that would make them eligible for
compensation. However, the National Academy of Sciences
Institute of Medicine concluded that “there is no evidence
that silicone breast implants contribute to an increase in
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autoimmune (connective tissue) diseases... and [there is] no
link between implants and connective disease or rheumatic
conditions.” Nonetheless, more than $4 billion has been paid
by the manufacturers for connective tissue and autoimmune
disease claims.

Mold litigation is another example of a mass tort infected
with large scale generation of fraudulent medical and scientific
evidence. Mold is a ubiquitous fungus to which everyone is
exposed. According to the American College of Occupational
and Environmental Medicine, current scientific evidence does
not support the proposition that molds or the mycotoxins
produced by molds, whether inhaled in home, school, or office
environments, adversely affect human health.® The scientific
evidence notwithstanding, mold litigation, a multi-billion
dollar industry, proceeds because a small number of experts
paid fees of as much as $10,000 a day regularly testify that
mold causes a terrifying array of diseases from lung cancer to
cirrhosis of the liver.

The lesson to be drawn from these observations is that
fraud works in these mass tort litigations. While there are
ongoing federal investigations of silica and asbestos litigation
in New York and of fen-phen litigation in Philadelphia, it
does not appear that federal prosecutors are prepared to step
into the breach by indicting the doctors and scientific experts.
This appears to be so because “reasonable doubt” is virtually
inherent in a process that relies on a “battle of the experts” for
evidence of fraud. Doctors and scientific experts are obviously
well aware of their effective immunity from prosecution. They
do not need a “get out of jail free” card because they already
have a “never go to jail” card.

Part of the solution is for judges to approach mass tort
litigation with a healthy skepticism when mass claims have been
generated by the type of litigation screenings used in asbestos,
silica, fen-phen and breast implant litigations. Integral to these
litigation screenings are mass-produced medical services which
are manufactured for money—practices which flourish when
courts insulate them from the extensive discovery presided over
by Judge Jack—as some courts continue to do. Another response
is to enact federal legislation to allow defendants in mass toxic
tort litigations to petition the federal courts to bring together
thousands of individual claims filed in state and federal courts,
into an MDL proceeding to examine the medical evidence
in support of the claims of disease and the medical/scientific
evidence on causation, that is, the evidence linking the product
to the disease.

But still more is necessary to curb fraud. State and
federal legislation is needed to empower prosecutors to pierce
doctors’ and scientific experts’ effective immunity from criminal
prosecution. Drafting such legislation to distinguish between
legitimately disputed diagnoses or theories of causation and
manufacturing medical or scientific evidence for money is a
daunting task but one that we must undertake.
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MograLITY, PROFESSIONALISM, AND HAPPINESS

By Benjamin P Hayek*

ot long ago, with the practice of law came prestige,

respect, and personal fulfillment.! Not long ago,

American lawyers viewed their highest goal to be “the
attainment of wisdom that lies beyond technique—a wisdom
about human beings and their tangled affairs that anyone who
wishes to provide real deliberative counsel must possess.” Not
long ago, lawyers understood that the best among them became
not only an expert in the law, but a person of sound practical
judgment.? Not long ago, lawyers were “figure[s] of wisdom and
judgment, zealously representing clients but always respecting
the dignity of the truth.” Not long ago, but no longer.

Now, lawyers find it increasingly difficult to believe that
their work provides them intrinsic fulfillment of any kind.> “Polls
have found that public respect for lawyers is close to an all time
low.” They are often viewed by non-lawyers as “manipulative
and deceitful.”” Recent studies suggest that lawyers are two to
three times more likely to suffer from depression than society
as a whole,® and suffer a higher incidence of depression than
any other occupation in the United States.” Some questioned
whether incoming law students simply brought their depression
with them,' but subsequent research showed that incoming
students suffer from depression at approximately the same rate
as the general population.!! The implication seems obvious: the
source of lawyers’ unhappiness is the one thing they all have in
common—Ilawyering.'?

One place to begin looking for solutions to the problem
is the modern law school experience. As everyone who has
graduated from law school in the last quarter-century well
knows, what occurs between the first day of class and graduation
is not only a transformation of mind bug, all too often, spirit."?
In varying degrees students are forced to set aside their prior
identities,'* and to adopt the so-called zealous “neutral partisan”
ideal: entailing that “one . . . does whatever possible, within the
bounds of the law, to serve her client’s interests regardless of what
the lawyer herself thinks of the client’s ends.””® “Many students
become convinced that professionalism means being willing to
pursue the ends of others[] irrespective of the means.”'® Hence,
many of today’s embryonic lawyers wander the halls of law
schools “demoralized, dispirited, and profoundly disengaged
from the [traditional] law school experience.”"”

As a result, a significant number of law school graduates
enter the legal world armed with the weapons of advocacy
but also the delusion that they can completely separate their
personal from their professional lives and, in turn, their personal
from their professional moralities.’® Perhaps not surprisingly,
then, many new lawyers find their initial foray into the legal
world an unhappy one:

[TThe new attorney may begin her professional career with the
values and convictions that once guided her life in shambles.

* Benjamin P Hayek is an associate attorney at Lind, Jensen, Sullivan
& Peterson, PA., in Minneapolis, Minnesota. He earned his B.A. in
Philosophy, M.A. in Philosophy, and ].D. from the University of lowa.
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Today’s post-realist teachers are often masters at showing students
that their most cherished beliefs are simply a matter of opinion or
supportable only by some more or less plausible arguments that
could be countered by other more or less plausible arguments.
By making every position respectable, law school can destroy a
student’s sense of integrity and personal self-worth, and leave her
with the feeling of being unmoored with no secure convictions
and hence no identity at all.”

Dean Kronman refers to these problems as aspects of the
collapse of the “lawyer-statesman” ideal, which “is, in essence, a
crisis of morale,” and has created “a crisis of identity in the legal
profession.?” It has raised doubts about whether the practice of
law can continue to be an intrinsically satisfying pursuit that
offers deep personal meaning to those in it.”?! This spiritual
crisis, his argument continues, has “been brought about by the
demise of an older set of values that until quite recently played
a vital role in defining the aspirations of American lawyers.”*
Even worse,

the demise of the lawyer-statesman ideal means that the lawyers
who lead the country will on the whole be less qualified to
do so than before. They will be less likely to possess the traits
of character—the prudence of practical wisdom—that made
them good leaders in the past. Like ripples on a pond, the
crises of values that has overtaken the legal profession in the last
twenty-five years must thus in time spread through the whole
of our political life with destructive implications for lawyers and
nonlawyers alike.??

Leaving for another day an exploration into the intellectual
motivation behind purging the lawyer-statesman ideal from
legal education and society, this brief article assumes that the
primary reason for the prevalence of depression among lawyers
is based on low-levels of job satisfaction directly attributable to
the consequences of the purge.?® This is by no means a novel
thesis, but one that deserves continued attention.? This article
assumes that personal morality, and its objective manifestation,
professionalism, come part-and-parcel with job-satisfaction.
The implication of the foregoing is that the ethical lawyer is
the happy lawyer; the happy lawyer is the lawyer that aspires
to the lawyer-statesman ideal.

A SOLUTION: ASPIRING TO
THE LAWYER-STATESMAN IDEAL

At the heart of the lawyer-statesman ideal was the
fundamental belief that the archetypical lawyer was the lawyer
who possessed not only superior jurisprudential and tactical
skill, but also an abundance of practical wisdom.? Within this
lawyer’s grasp was “a wisdom that lies beyond technique—a
wisdom about human beings and their tangled affairs that
anyone who wished to provide real deliberative counsel must
possess.”” Hence, the ideal lawyer-statesman was one who
possessed great practical wisdom and exceptional persuasive
powers, one who was devoted to the public good but yet
“keenly aware of the limitations of human beings and their
political arrangements.”*® Recognizing that sound legal advice
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and legal judgments are rarely far removed from morality,
lawyer-statesmen face the inevitable moral questions that
arise seriously.?” They possess a devotion to the facts of a case
and the reality they reflect, and will respect that reality in the
courtroom and counseling room.* These lawyers also exemplify
self-governance and individuality; universal, holistic thinking;
an undistorted perception of reality; a superior awareness of
truth; are service-oriented and carry a deep awareness and desire
for the good; and possess a highly democratic personality.®!

As Professor Krieger observes, the “values and motivations
that promote or attend professionalism have been empirically
shown to correlate with well being and life satisfaction, while
those that undermine or discourage professionalism empirically
correlate with distress and dissatisfaction.” This should come as
no surprise, since such wisdom was dispensed over two thousand
years ago by Aristotle: “[happiness] results from virtue and some
sort of learning or cultivation.”® For Aristotle, happiness can
only be cultivated by activities in accord with virtue, while,
as the empirical evidence (cited above) shows, “the contrary
activities control its contrary.”**

To be sure, empirical research has consistently shown
that when intrinsic values motivate choices, as opposed to
extrinsic values (such as money or publicity),”® one tends to
experience greater life-satisfaction, happiness, and overall
well-being.*® Hence, the happy person is also the intrinsically
motivated person, the person who chooses self-directed action
from which he derives genuine enjoyment or that furthers a
fundamental life purpose.” The research also shows that the
lawyer who chooses her career path for intrinsic reasons will
generate better work-product and consistently be happier at
work, which in turn has positive effects upon clients, adverse
counsel, and court personnel.?

Consequently, a new wave of scholarship suggests that
ethical lawyering involves not the suspension of moral judgment
but rather the conscious exercise of it, to determine what justice
requires and thus the confines of right action within the context
of what one ought or ought not do on behalf of a client.”” Much
of this scholarship is premised upon the notion that any model
of lawyering lacking a dimension of moral character will be
necessarily incomplete.”’ This notion rests on the fundamental
idea that our professional identities as lawyers are inseparably
linked to our personal moralities.”! As a result, “[y]ou cannot be
a bad person and a good lawyer, nor can you be a good person
and a lawyer with sharp practices. A lawyer who behaves like
a jerk in court is not an ‘aggressive advocate’ with an ‘assertive
strategy, but a jerk.” Hence, everyday practice decisions
ultimately reflect character traits, which in turn either nurture
or undermine not only each individual lawyer’s reputation but
the reputation of the profession as a whole.

CONCLUSION

In composing the Nicomachean Ethics, Aristotle sought
to provide his readers with an understanding of how we can
cultivate happiness: by living an ethical life within society.*
Perhaps Albert Einstein thought of Aristotle when he wrote
that “[tJhe most important human endeavor is the striving for
morality in our actions. Our inner balance and even our very
existence depend on it. Only morality in our actions can give
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beauty and dignity to life.”* Quite obviously, none of this is
new. Rather, both Aristotle and Einstein saw clearly, in order to
achieve personal happiness and fulfillment, one must be versed
in the “culture of right-doing;” that is, one must be thoughtful,
analytical, driven by principle, and grounded by a moral vision
of the good.”

As lawyers, we can and ought to cultivate happiness
within our profession by holding ourselves to the highest moral
standards not just of the profession—which is almost certainly
part of the current problem—but of humanity. Doing so will
simultaneously satisfy the egoisz within (by enhancing personal
happiness) and the inner altruist (by enhancing the happiness
of others). In striving towards professionalism, let us do what
we can to enhance both.
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RELIGIOUS LIBERTIES

THE BLAINE AMENDMENT OF 1876: HARBINGER OF SECULARISM?

By Gerard V. Bradley*

n August 1876, both houses of Congress voted on a series

of proposals to amend the United States Constitution.

These related proposals were united by their aim to prohibit
states from giving financial aid to “sectarian” schools and
came to be known collectively as “the Blaine Amendment,”
named after one of their foremost proponents.' The House of
Representatives passed one such proposal by an overwhelming
majority, but in the Senate, the proposal failed to obtain the
two-thirds approval necessary to present an amendment to the
states for ratification.

'The Senate version which so nearly passed also included
adisclaimer: “This article shall not be construed to prohibit the
reading of the Bible in any school or institution.” The disclaimer
supports an argument I make later in the paper; namely, that
the Blaine Amendment’s aim was to make public schools “non-
sectarian,” 7ot to secularize them.

The idea for a constitutional treatment of the “schools
question” originated with President Ulysses S. Grant. In
September 1875 he gave a speech to Union Army veterans
assembled at Des Moines, in which he decried the looming
threats of “ignorance and superstition” to the Republic.
President Grant warned that these evils had to be met with
the same decisiveness and force with which the veterans he
addressed had met the slavepower a half-score and more
years earlier. Then, of course, Grant was at their head, as he
endeavored to be now, for Grant wanted an unprecedented
third term in the White House.

Political events later that autumn burnished the
credentials of Grant’s idea. Ohio’s gubernatorial contest between
Democrat warhorse William Allen and Republican Rutherford
Hayes tested the political potential of the Catholic schools issue.
In those days Hayes and other Republicans were pessimistic
about the party’s electoral fortunes, given the corruption of
the incumbent Presidential administration, the unpopularity of
the Party’s “hard money” stand in times of economic recession,
and the waning appeal of the “bloody shirt.”* Hayes sought to
energize his base and to attract available Protestants to the GOP
by warning of the Catholic Church’s resistance to, and even
rejection of, the “common” school, in favor of their own school
system. Hayes won the Governor’s office, and he attributed his
victory to the “schools question.”

Within a month or so of Hayes’ gubernatorial victory,
Grant elaborated upon his Des Moines speech in the annual
message to Congress, on December 7, 1875:

We are a republic whereof one man is as good as another before
the law. Under such a form of government it is of the greatest
importance that all should be possessed of education and
intelligence enough to cast a vote with a right understanding of
its meaning. A large association of ignorant men cannot for any

considerable period oppose successful resistance to tyranny and

* Gerard V. Bradley is a Professor of Law at Notre Dame.
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oppression from the educated few, but will inevitably sink into
acquiescence to the will of intelligence, whether directed by the
demagogue or by priestcraft.?

Grant called for a constitutional amendment that required each
state to establish and maintain free public schools to instruct
all children “irrespective of sex, color, birthplace, or religions.”
In these schools no “religious doctrines” could be taught, nor
could schools in which such doctrines were taught receive public
money. It was widely said that by this salvo Grant launched his
bid for a third term.

The “Blaine Amendment” owed its name to its House
sponsor, Representative James Gillespie Blaine of Maine, who
introduced it on December 14, 1875.> Almost everyone at
the time understood Blaine’s proposal to be part and parcel
of his own quest for the Republican presidential nomination.
Hayes was the eventual party nominee, but in late 1875 he
was a dark-horse possibility for compromise at a deadlocked
convention. There were at least five party heavyweights running
ahead of him: Blaine, Grant, Indiana Senator Oliver Morton,
New York Senator Roscoe Conkling, and Treasury Secretary
Benjamin Bristow.

Earlier that year during Hayes’s gubernatorial campaign
Blaine wrote to one prominent Ohio Republican (not Hayes)
of the lessons to be learned from that state’s canvass: “The issue
forced [sic] upon you in regard to the public schools ... may
yet have more far-reaching consequences.” Blaine wrote to
his Ohio correspondent that a republican (small “t”) form of
government required “free” schools, “free” from “the bitterest
of all strifes”—the strife between religious sects. Taking next
a wider look, Blaine asserted that “[w]e must have absolute
religious toleration, and toleration can only be maintained
by general intelligence.” In fact, “[tJhose who would abolish
the non-sectarian school necessarily breed ignorance—and
ignorance is the parent of intolerance and bigotry.””

Interestingly, Blaine’s mother was a devout Catholic.
Several of his siblings were baptized in the Catholic Church.
There were also rumors afoot in 1876 that Blaine, too, had
been baptized a Catholic, and also that he remained a crypto-
Catholic up to the day. (There was no dispute that Blaine, circa
1876, held himself out as a Protestant and attended Protestant
services.) We would today describe Blaine’s situation as being
open to charges of being “soft” on Catholicism, a Catholic
“sympathizer.” Blaine’s position was unenviable: Protestants
would be incensed by his “softness,” while Catholics would
resent his unwillingness to stand tall for the faith (by hypothesis,
the faith of his childhood), indeed resent his apostasy. As a
matter of fact, the adult Blaine retained throughout his life
a genuine affection and respect for the Catholic faith of his
mother.®It is nonetheless plausible to view Blaine’s activism on
the schools issue as the stone with which he put to rest rumors
of his own Catholicity and skillfully advanced his presidential
prospects.
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Blaine’s Resolution (the “Blaine Amendment”) was the
first one offered in the House of Representatives for the session
which began in December of 1875. It was “H.R. 1.” Blaine
excised from Grant’s omnibus proposal any mention of color,
gender or birthplace. H.R. 1 said nothing about requiring the
establishment of public schools. Blaine’s amendment would have
prevented any state from establishing a religion or prohibiting
its free exercise; further: “no money raised by taxation in any
state for the support of any public schools or derived from any
public fund therefore, nor any public lands devoted thereto,
shall ever be under the control of any religious sect.” This was
the text which, with one alteration making clear that Congress
received no new power therefrom, passed overwhelmingly in
the House during August 1876.

Republican Senators quickly pointed out that the
prohibition could be easily evaded by channeling public
money raised for some other—that is, non-school—purpose
to institutions controlled by religious sects. These Senators
also pointed out that, to have any real effect, the amendment’s
prohibitions needed Congressional clout behind them.
Republicans in the Senate added to the House version
an “enforcement” clause like those attached to the three
Reconstruction amendments to the Blaine text (“Congress
shall have the power to enforce this article by appropriate
legislation”). These Senators also expanded the substantive
norm forbidding public support of sectarian institutions to
include @/l public monies. This more formidable text was
defeated by the party-line vote in the Senate during the wee
hours of August 15.

B efore turning to what the Blaine Amendment episode does
(and does not) tell us about the secularization of public
life in American history, let me first make four preliminary
observations about its significance in other respects.

First: Despite the failure of the Blaine Amendment as
a proposed federal constitutional amendment, the proposal
nevertheless garnered significant congressional support. The
proposal failed in 1876 to pass Congress by the required two-
thirds majority in both Houses, but attracted overwhelming
majority votes. (The vote in the House was 180 to 7 with 98
abstaining, and the vote in the Senate was 28 to 16 with 27
abstaining.) Similar proposals were introduced in Congress
about twenty times by 1929, although none of the subsequent
proposals made it to the floor for a vote.

Despite the failure of these attempts to amend the
federal Constitution, Congress nonetheless imposed Blaine-like
restraints on many states. Starting in 1876, Congress made it
a condition of admission for new states to the Union that the
proposed state constitution ban public aid to “sectarian” schools.
The congressional enabling act for Washington, for instance,
required that the state constitution include a provision for
the establishment of public schools that would be “free from
sectarian control.”"" State constitutional provisions of this sort
are often called “baby-Blaines,” implying that our topic is, I
suppose, “Daddy Blaine.”

Second: The Blaine Amendment is often thought to be
a telling episode in the “incorporation” saga. “Incorporation”
refers here not to business associations but to the application

of the Bill of Rights (the first ten Amendments, really) to the
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states. The Supreme Court early on confirmed that these norms
constrained only the acts of the national government. In Barron
v. Baltimore,'* Chief Justice Marshall wrote that this question,
of whether the Bill of Rights applied to the states, was one “of
great importance, but not of much difficulty.”’* He explained
that, “in a constitution framed by the people of the United
States, for the government of all, no limitation . . . would apply
to the state government, unless expressed in terms.”'*

Curiously (or boldly, I suppose) the Court began its
“incorporationist” line of decisions with the First Amendment,
the only provision that unequivocally limits its address to
the national government (“Congress shall make no law...”)."
The Court has most often relied upon history to justify
“incorporation.” The “incorporationist” argument of the Court
has been mostly historical, although not based on the history of
the Founding but on the historyof the Fourteenth Amendment.
(Barron got that right: the near-universal original understanding
was that the Founders bound only the national government
created by the Constitution.) Stated in pure form by Justice
Black in the 1947 case Adamson v. California:

My study of the historical events that culminated in the Fourteenth
Amendment, and the expressions of those who sponsored and
favored, as well as those who opposed its submission and passage,
persuades me that one of the chief objects that the provisions of
the Amendment’s first section, separately, and as a whole, were

intended to accomplish was to make the Bill of Rights applicable

to the states.'

What light does the Blaine Amendment shed on the
rectitude of the Court’s “incorporation” decisions? Well,
the Blaine Amendment in all its versions took over the no-
establishmentand free exercise language of the First Amendment,
saying (in paraphrase here): “No state shall make a law respecting
an establishment of religion or abridging its free exercise.” The
argument against Justice Black and the incorporation position
the Court adopted, then, is that just a few years after ratification
of the Fourteenth Amendment, Congress evidently did nor
think that the Fourteenth Amendment “incorporated” the
First Amendment. Otherwise, those who supported the Blaine
Amendment supported a redundancy, and those opposed could
have opposed it on the same grounds. None of the opponents
did so. Nor did any of Blaine’s supporters (as far as I have been
able to discover) mention its possible redundancy.

Third: The Blaine Amendment was as much a political
creature as it was an effort at constitutional change. Maybe it
was more political than constitutional. What I mean is that
Democrats tagged the proposal a Republican election-time
gimmick, meant to stir up the Republican base by awakening
and inflaming anti-Catholic fears. The Democrats were right:
the Blaine Amendment was an election-year political tool. The
leading historian of the 1876 Presidential contest writes:

During the closing days of the Congressional session, Republicans
in both houses, hoping to capitalize on anti-Catholic sentiment,
pushed unsuccessfully for a constitutional amendment to prohibit
the use of public funds by parochial schools. [Presidential nominee
Rutherford] Hayes vigorously supported the proposal and
counseled Senator John Sherman on ways to strengthen it."”
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The very raw Senate debate over the Pope’s infallibility and
the Catholic Church’s retrograde social philosophy, among a
superabundance of other evidence, amply supports this reading.
The Blaine Amendment was, more than anything else, an
episode of Catholic-baiting.

The Blaine Amendment was, in part, a political gimmick:
about party politics as well as about constitutional substance.
Like the recent U.S. Senate vote on a marriage protection
amendment, the main idea was to distinguish the two parties
by making everyone vote on the issue. But also like the marriage
amendment, the Blaine Amendment crystallized and gave
expression to deep concerns clustered around convictions on
fundamental matters affecting the common good of American
society.

The Democrats sought to neutralize Republican charges
about their subservience to the Roman Church by going along
with the proposal, and the vast majority of House Democrats
voted in favor of the Blaine Amendment. The New York Times
reported:

There has been a great deal of anxiety on the part of Democrats
in forecasting the political future on account of the prominence
of the school question. They see but one way out of the trouble,
and that is for the party to agree to the Blaine Amendment, as it
is called, and to bring the Catholic Church itself to the support
of it.’”

The New York Herald two weeks earlier offered the same advice
to troubled Democrats, noting in addition that the common
schools were one of two subjects “on which the people of the
Northern states are quite capable of becoming crazy.”" (The
other was “the rights and lives of southern Negroes.”)

On the day after the House vote, the New York Times
correctly reported it as “part of the Democratic policy mapped
out by [Presidential nominee] Tilden, and [] designed to take
the Catholic question out of politics.”* Professor O’Brien
reports correctly, too, that “not a single member of the House
rose to oppose the amendment as such.”* It surely seems, then,
that the political necessities felt of the day required anyone
with political ambition to avoid being labeled “pro-Catholic.”
Someone with political ambition could safely be anti-Catholic,
and many successful politicians were so. One could also be, as
some Senators were that August, “anti”anti-Catholic. But could
someone with political ambitions be “pro-Catholic”? No.

Fourth: Given what was just said about the political
context, how could so many Senators safely resist the anti-
Catholic tide pushed along by Blaine-backers? Because, fourth,
the matters in addition to the central ban on public aid to
Catholic schools in the ultimate Senate version offered a safe
harbor. The central aim of the Senate proposal, as well as the
House, was to prohibit states from giving financial aid to
“sectarian” schools, but the many formulations debated (several
in the Senate alone) diverged over, for example, whether the
federal government should be so hamstrung, too, whether all
tax revenues and other public resources should be placed within
the prohibition (not just moneys raised precisely to support
the public schools), and whether Congress should be given
explicit enforcement power, as had been done with the three
Reconstruction Amendments.
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Opposition to a much enlarged Senate proposal was
said by its Democratic opponents to be rooted a variety of
concerns not directly related to the Catholic question. For
example, some Democrats raised federalism concerns, asserting
that elementary education as such was entirely a state matter.
Others offered variations on the theme, “if it ain’t broke don’t
try to fix it;” meaning that there was no evidence of a movement
to divert state school funds to Catholic schools. Some saw
opposition to the Blaine Amendment as a refusal to be made
party to Republican demagoguery. For example, Democratic
Senator Eli Saulsbury (Delaware) said that the amendment was
nothing more than an appeal to “the fear which had been raised
throughout the country for political purposes” of the Catholic
Church’s political ambitions and resistance to true American
spirit.” Finally, some Democrats opposed the Senate’s ambitious
proposal as simple overkill. Now, let me explain.

‘The most ambitious versions of the proposed amendment,
including the version that the Senators voted upon, went way
beyond cutting off aid to certain “schools.” The reach of the
final Senate draft extended to all “other institutions, under the
control of any religious or anti-religious sect, organization,
or denomination, or wherein the particular creed or tenets
of any religious or anti-religious sect . . . shall be read or
taught.” Leading Democrats seized this political gift and made
strategic use of it. New York Senator Francis Kernan pointed
out that “sectarian” orphanages, asylums, and hospitals would
thus be cut off from public contracts. And not just Catholic
institutions; for, while the number of non-Catholic schools was
relatively minor in this era of heavy Protestant influence upon
public education, there were many non-Catholic hospitals and
other charitable works. The Republicans’ overreach permitted
Democrats to stand opposed, then, on neutral—that is, not
entirely Catholic—grounds.

Democrats outside Congress resisted the Blaine
Amendment by exploiting (and, perhaps, by instigating) a rumor
that the Republican nominee Rutherford Hayes was a member
of the American Alliance, a nativist organization opposed to
the voting rights of all foreign-born residents of America. In
other words, the Democrats tried to make nazivism—and not
Catholicism—the issue. The effect of this rumor was to turn the
Republican attack against some immigrants—those who were
Catholic and, most especially, Irish-Catholics—into an attack
upon a// newcomers, especially German Protestants who were
bulwarks of the Republican party. This strategy recognized that,
while the Irish Catholic vote was essential to the Democratic
coalition, there was no chance that Irish-Catholics would vote
Republican—and that the immigrant Germans who voted
Republican could be shorn away from the GOP. That the
Democrats were “wet” (opposed to Prohibitionist measures)
and the Republicans “dry” also promised Democrat dividends
among the supposed beer-loving Germans.*

'The Democrats’ strategy worked. The Blaine Amendment
failed in Congress, and the “schools” issue petered out during
the fall presidential canvass. At least, it certainly played nowhere
near the critical role that Republican operatives predicted for it
in the late autumn of 1985.% That the Blaine Amendment was
a political production and that it flopped in the end does not
imply, though, that it had no bottom, no substance, that it was
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purely symbolic or that it was solely about what we call “status
politics.” After all, even demagogues, race-baiters and fomenters
of ethnic or religious hostility included, have a foot (or two) in
reality. One remarkable thing about the Blaine Amendment is
that it repays careful study for what it reveals substantively about
American identity and secularism.

To that I now turn.

What does the Blaine Amendment episode tell us about
secularism in the Gilded Age? Even within the partisan
politics and bruising rhetoric, we can see the animating insight
of substance: a growing and increasingly panicky conviction
that (in the words of the New York Times) “the safety of the
Republic depends upon the intelligence as well as the virtue
of its citizens.””® This was a war cry for the Republican party.
“Intelligence” was defined in contrast to “ignorance” and
“superstition.” Both terms were obvious references to the
Irish Catholic immigrants then crowding cities and voting—
Republicans said—according to the orders of bosses and priests.
“Intelligence” soon became a commodious synonym for what
free common schools, and only free common schools, cultivated
in the average youth. The common school delivered goods
unavailable, and even subverted, in “sectarian” classrooms. The
common school became the “bulwark of the republic.”

The most systematic and revealing elaboration of this
close-knit set of ideas appeared a few years before our main
story—in The Atlantic Monthly, in January, 1871, in a piece
entitled “New Departure for the Republican Party.” The author
was nationally prominent Republican Massachusetts Senator
Henry Wilson.”

Wilson’s main point was that, with the slaveholding
aristocracy recently put out of business by force of arms,
the great threat to American democracy was now the demos,
the people, the citizenry. They were, in a word, unfit for the
job placed before them by the Constitution, the job of self-
government. Wilson observed what the Founders had long ago
observed: republican government required a certain measure
of virtue in its citizens. There was nothing “new” in Wilson’s
“departure” so far. Then Wilson identified another essential
quality in democratic citizens. He called it “intelligence.” To
my knowledge the Founders never identified this quality as a
prerequisite of republican government. I hesitate to say that the
Founders were somehow were O.K. with stupidity. But while
they stressed over and again the moral virtues inculcated by
traditional religion, they rarely (if ever) spoke of intelligence as
a prerequisite of the political institutions they created. Public
education was not the “bulwark” of #heir Republic (for, there
was very little of it). For the Founders, traditional religion,
which characteristically inculcated sound morality, was the
Republic’s safeguard.

Wilson thought both qualities—virtue and intelligence—
were lacking in the newly freed slaves and in the rising tide
of mostly Catholic immigrants. He admitted that there was
hope for the freedman. After all, his degraded condition had
been imposed upon him by the southern master class, the
slavocracy had been smashed at Appomattox, and the Thirteenth
Amendment outlawed its rebirth by freeing the slaves. With
good schooling perhaps the freedman could yet be made fit to
bear the yoke of democratic responsibility.
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The immigrant case was different. Some of the
immigrants’ shortccomings might be explained by their poverty
or their incomprehension of American traditions, but the
problem, as Wilson saw it, was that these shortcomings were a
corollary of faith. It was their Catholicity that made them inferior
Americans. To illustrate his point Wilson chose France, “fair
and fertile,” possessed of a brilliant military record, “[bJut with
a population ignorant, priest-ridden, and emasculated of their
manhood,” France “lies beaten on every field and helpless at
the conqueror’s foot.” Atlantic Monthly readers (who were the
“best men” of their time, and very largely WASP) knew what
to infer: political bosses allied to an oppressive clergy flourished
by keeping the Catholic underclass down.

Wilson knew that America’s priests and bosses could not
simply be put out of business, as were the slave owners. The First
Amendment protected the Catholic church from annihilation
(even if one could wish it a slow death). The whole Constitution
effectively protected local politics, boss-ridden as it was in some
cities. In these “new” circumstances, Wilson tellingly argued,
“voluntary” efforts within civil society to shape citizens for civic
responsibilities were inadequate. Of these “humble Christian
toilers” and their “voluntary” efforts Wilson had nothing but
good things to say. But their day had passed; the task at hand
far outstripped their resources and abilities. Wilson said that the
” “It is becoming a question
in the minds of many whether the government should not here
recognize a responsibility of its own which it has heretofore left

“work is outgrowing the workers.

entirely to others.”

Wilson left no doubt as to the answer. The great
necessities of the day were, as he expressed it, “unification” and
“education,” though his message more transparently rendered
would be “unification through education.” Wilson declared,
“[tlhere can no question either of the necessity or legitimacy
of legislation” to those ends. He called for a national system of
compulsory public education; the public schools to shape each
and every child into a sturdy American citizen.

In terms more familiar to us: the Founders and Wilson
agreed that a lot of socializing was necessary to make free
government work. Wilson differed from the Founders, in part,
on what actually was the necessary republican equipment. The
Founders aimed to promote the institutions of civil society
to achieve the necessary socialization, and could scarcely
imagine—and surely did not countenance—direct government
cultivation of republican “virtue.” Wilson did. In fact, he
thought such hands-on work essential.

he Catholic riposte was left to Orestes A. Brownson. Not

quite a philosopher, but an extraordinarily learned and
vigorous man of letters, Brownson was nineteenth century
America’s leading Catholic polemicist, a “public intellectual”
insofar as a strident Catholic could be at the time. Brownson
was neither an immigrant nor a cradle Catholic. He was raised
in Vermont by guardians; his father’s death and his mother’s
poverty made it impossible for him and his siblings to remain
at home together. He was baptized at age nineteen in an upstate
New York Presbyterian church. After sampling many American
Protestant flavors, Brownson was finally received into the
Catholic Church in 1844 when he was forty-one. At first what
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then counted as a “liberal” Catholic (though still conservative by
today’s standards) Brownson was, by the time he took issue with
Henry Wilson, a deeply traditional-minded Roman Catholic.
It is thus hard to say that his response to Wilson “typified”
American Catholic thought, or, for that matter, anything else.
But Brownson captured enough of the view Wilson had in his
sights, and enough of the prevailing Catholic “dissent” from
Wilsonian orthodoxy, to make it worth a look at his riposte.

In an article written for 7he Catholic World, Brownson
held that “state, or secular society, does not and cannot suffice
for itself, and is unable to discharge its own proper functions
without the cooperation and aid of the spiritual society.”*
The Founders would have said “state” or, better, and more
commonly, “republican institutions” (the term “secular society”
does not appear in leading writings), but it is enough to say they
share with Brownson for company. “Of all the dispositions and
habits which lead to political prosperity, Religion and Morality
are indispensable supports.” So Washington said in his Farewell
Address. In the Northwest Ordinance, Congress wrote that
religion (along with morality and knowledge) is “essential to
good government and the happiness of mankind.” Washington
(again) said: “[L]et us with caution indulge the supposition,
that morality can be maintained without Religion. Whatever
may be conceded of the influence of refined education on
minds of peculiar structure; reason and experience forbid us
to expect that national morality can prevail in exclusion of
religious principle.”

Madison asked in Federalist 55, Are “nothing less than the
chains of despotism” required to “restrain [men] from destroying
and devouring one another?” His answer was no, or at least,
not necessarily. Madison allowed that republican government
presupposed the existence of virtuous qualities in men “in a
higher degree than any other form” of government. But a free
society’s government was limited in its authority to cultivate
these virtuous qualities; this limitation was a distinguishing
feature of that government’s free character. For Madison even
the serious problem of religious divisions (“faction”) must never
be resolved by trying to force the same religious opinions and
habits.

As far as I know, the Founders did not use the term
“civil society,” or the word “culture.” But they surely referred
to those complex realities, albeit by different names. Invariably
they spoke about “religion,” “morality” or that composite term,
“virtue”. More importantly, they all believed you could not have
one without the other. My judgment, then, is that Brownson
so far considered rightly called out Wilson for proposing a
radical “new” departure in American constitutional (small “c”
thinking on the relationship between government and civil
society. Wilson would have authorized the government to
mold or make the citizens it needed for successful operation
of political life.

Returning to the Catholic World we can now see the
target at which Brownson aimed: an officious hyper-moralism.
Brownson denounced in the Catholic World, “Evangelicals,
their Unitarian offshoots, and their humanitarian allies, [all]
busy bodies who fancy they are the Atlas who upholds the
world, and that they are disputed to take charge of everybody’s
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affairs, and put them to rights.” For these “intolerant zeal[ots]
he prescribed a “just and equitable system of public schools”
along the denominational model of Prussia: state funded and
chartered, but run by religious bodies. For Brownson, such a
model respected the primordial rights of parents and religious
liberty. And it secured for the body politic the rightly formed
citizenry it presupposed.

Brownson saw clearly what the Evangelicals of his day were
up to; they sought “to make the public schools an instrument
for securing the national, social, and religious unification of the
country,” which would eventually “extirpate Catholicity from
American soil.” The “Evangelicals” aspired to take over civil
society. And they would, according to Brownson, “mould[] the
whole American population into one homogeneous people,”
modeled after the New England Evangelical. Plainly put, he
was opposed to the proposition that only Protestants could be
genuine Americans, and to the project of using compulsory
schooling to make all Americans into (at least) small “p”
Protestants. If Brownson is guilty of exaggeration (and he is) it
is probably of the misdemeanor, not the felony, kind. He went
too far in extending and then generalizing from the Protestant
(capital “P”) principle of private religious judgment. But he
was basically on track.

Brownson’s indictment of the “Evangelical” model
surely has enough truth in it to forestall any characterization
of the Blaine Amendment as, simply, a secularizing agent.
For Brownson and, I think, anyone who then (or now) saw
the episode clearly, it had nothing to do with secularism. The
Amendment was, in part, a political gambit meant to capitalize
on deep Protestant anxiety about how America would retain its
distinctive character, which meant (in part) its special Protestant
character. Secing Blaine this way allows us to make sense of
the Senate version, which retained Bible reading in schools.
If Blaine were an agent of secularism, this retention would be
unintelligible.

ow do the Founders factor into the picture now? Was

Wilson’s “new departure” an aberration, an exogenous
growth on our constitutional order? Or were the Founders
somehow complicit in the “New England conspiracy” Brownson
described? What can we say about the radicalism of Wilson’s
call for legally compelled character formation for all in public
schools? How should we respond to this character formation
that somehow straddled the Evangelical’s idea of truth and the
statesman’s need of citizen raw material?

Wilson exploited an equivocation or uncertainty or
tension in the Founders' thinking on church and state. He
was willing to sacrifice the independence of civil society from
state, if that secured enough raw material to make democracy
work. Brownson forsook Wilson’s “new departure,” proposing
instead to tweak the Founders” approach, to generate the right
kind of American citizen. He called for a modest revision of the
traditional partnership between the state and Americas religious
and civil institutions, each side working for the common good
of the polity (though with the churches retaining an additional
important, distinctive mission). It is perhaps strange to describe
a partnership between church and state as an arrangement
of equals, but in an important sense it was, in the Founders
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vision, such a collaboration; each had the resources to take
care of itself and to negotiate with the other. Still, without
either force, American destiny and identity was incomplete.
This arrangement is all the more remarkable because American
religion has been, well.... free. In that important way, America’s
political identity and fortunes were in the hands of the Spirit
which, according to Christian belief, blows where it will.

Precisely this partnership was under fire in the Blaine
imbroglio. William T. Harris captured the stakes exactly in
the Atlantic Monthly shortly after the congressional debate.”
Congressional Republicans did not always speak as candidly or
as clearly as he, but his article thematized and cogently expressed
what they maintained. Arguing that Grant’s December 1875
Message “makes an epoch in our political history,” he wrote,
“we have just now come upon a crisis in the development of
our political theory.” The crisis was the “first practical collision”
of the state “with the ecclesiastical organization of the people”.
Heretofore it had been /lzissez faire; the state and the church
roamed freely; the latter in “civil society” (Harris’s term),
the state in the realm of law and politics. But now there is a
“disputed province,” an arena of overlapping interest where
the two conflict: “secular education in the conventionalities
of intelligence.” “Civil society claims this province by right
of eminent domain, taking from the family or the individual
what it finds necessary for the benefits of the community at
large.” This was Wilson’s view and the view of the Gilded
Age Republican Party. The Blaine Amendment makes it clear
that the state (the polity, the political community) held an
inalienable mortgage upon citizens' “virtue” and “intelligence”
(and anything else you wish to list), a lien which could be
called in at will.

CONCLUSION

The Blaine Amendment heralded a two-fold shift
in Americans’ understanding of their political institution’s
relationship to citizens’ character. The shifts were, first, to
“intelligence” as the distinguishing feature of “virtuous” citizens
rather than religious morality, and second, to the state as bearer
of ultimate moral responsibility and political authority for
cultivating “intelligent” citizens. The Blaine Amendment was
not itself a herald of secularism. Nor was it meant to be in the
minds of its sponsors. Nonetheless, each of the two shifts—to
“intelligence” as bulwark of the Republic and to the state as
cultivator of “intelligence”—is intimately related to the eventual
emergence of secularism in constitutional law, educational
theory, and elite thinking by mid-twentieth century.
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TELECOMMUNICATIONS & ELECTRONIC MEDIA

WHITHER UNIVERSAL SERVICE IN THE DIGITAL AGE?

By Chris Moore*

ast year marked the tenth anniversary of the

Telecommunications Act (“the Act”).! Since its passage,

the only thing that has remained constant in the
communications industry is change—the development of new
technologies, industry consolidation and convergence, product
bundling, etc.” These radical transformations have resulted in
recent efforts to reform communications laws and policies.* One
of the central issues of the debate on communications policy has
been the reform of “universal service,” a policy that stands for
the principle that all Americans should have access to quality
telephone service at reasonable rates regardless of where they
live and their level of income.

While some have recently questioned the commitment to
the universal service concept, given the advent of competition
in the communications marketplace, the system that has been
implemented over the years to achieve the goal of universal
service remains intact. Recently, however, several developments
in the communications industry have adversely impacted the
universal service system. One of the most significant issues is the
“significant strain” that funding the system has caused.* Since
enactment in 1996, spending for universal service programs has
steadily increased, while the revenue base assessed for funding
has eroded. For these reasons, there is a growing consensus
that the system, as presently designed, is no longer sustainable
and, therefore, that universal service policies are under threat
of death without significant reform.

The current policy debate on securing the viability
of universal service financing has focused mainly on the
contribution and distribution parts of the system. Specific issues
include: who should contribute to, and what methodology
should be used to fund universal service policies; the criteria for
who should receive universal service funds; and what services
should be included in the definition of universal service. This
article provides an overview of the policies and problems in light
of the recent fundamental changes in the industry.

OVERVIEW OF UNIVERSAL SERVICE

Universal service has been a fundamental goal of

telecommunications policy in the United States since the
enactment of the Communications Act in 1934.> Historically,
the universal service concept has basically stood for the principle
that all Americans should have access to high-quality telephone
service at affordable rates, including those living in rural and
high cost areas and low-income consumers.® Acknowledging
the diverse American landscape, universal service recognizes
that the costs of providing telephone service to all corners of
the United States vary widely, but that the nation as a whole
benefits from a national network.
* Chris Moore is currently an Attorney/Advisor with the Federal
Communications Commission and most recently served as a Congressional
Fellow in the office of former U.S. Senator Conrad Burns. His opinions
are his own.
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Although the commitment to universal service has
been real since 1934, the policy was not codified until the
1996 Act.” That Act reaffirmed and expanded federal policy
regarding universal service.® In Section 254, Congress set
forth the statutory framework for the universal service system.’
One of the core principles of the Act was its preservation and
advancement.'” Congress identified reform of the system as one
of the main goals so that it be preserved and advanced as the
local telephone markets moved from monopoly to competition,
and directed the Federal Communications Commission (FCC)
and the states to take the steps necessary to establish support
mechanisms to achieve this goal."!

The Act expanded universal service policy by directing
that universal service support be made available to schools
and libraries qualifying for telephone service, Internet access,
and internal network wiring; and to public and non-profit
rural health care providers for telecommunications services,
installations and Internet connections." The Act also laid the
groundwork for other carriers entering the local telephone
markets to compete with incumbent service providers
over eligibility to receive universal support—referred to as
competitive eligible telecommunications carriers (ETCs)."

FCC and court decisions over the years have shaped the
system of funding for universal service. The current universal
service system is a complex “patchwork” of implicit and explicit
subsidies.'* In order to achieve the goal of universal service, in
many instances rates for certain telecommunications services
were set above the cost of providing those services, to generate a
subsidy that could be used to reduce the rates for local telephone
service provided to residential customers. Specifically, some
rates for interstate access charges and other service charges,
particularly those of some rural carriers, were set at a level above
cost in order to contribute to universal service.

The FCC has also established a federal universal service
fund (“USE” or “Fund”). Section 254(b) of the Act directs it to
establish universal service support mechanisms with the goal of
ensuring the delivery of affordable telecommunications services
to all Americans." It provides that universal service policies be
based, in part, on the principle that contributions be equitable
and nondiscriminatory, and support mechanisms “specific,
predictable and sufficient.”'¢

Section 254(d) provides that every carrier providing
interstate telecommunications service contribute to funding
universal service. Thus, the Fund is supported by mandatory
contributions from all carriers that provide interstate and
international telecommunications services. USF contributions
are based on a percentage of telecommunications providers
interstate and international revenues from providing those
services. This percentage, or “contribution factor,” is calculated
by the FCC on a quarterly basis and varies depending on the
anticipated funding needs for a program.

For carriers that could not easily identify the amount
of revenues that are interstate as opposed to intrastate, such
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as wireless providers, the FCC provided a so-called “safe
harbor” percentage.'” Under this method the FCC establishes
percentages to approximate the percentage of interstate revenue
generated by the wireless service provider. These percentages are
for guidance only, and a wireless carrier can report a percentage
less than the safe harbor with proper backup documentation.

Some states have also created universal service funds
financed by assessments on certain telecommunications
revenues. Also, most states maintain some intrastate rates, in
particular the intrastate access charges imposed by rural carriers,
above cost to contribute to universal service.

The USF supports four primary programs designed to
help achieve the goal of universal service. Those components are
the High Cost Program (access to telecommunications services
in rural or high cost areas at rates comparable to urban areas),
Low Income Program (support for low-income customers), the
Schools and Libraries Program (discounted communications
service for schools and libraries), and the Rural Health Care
Program (discounted communications service for rural health
care facilities). Spending on USF programs was $6.5 billion in
fiscal year 2005."% Disbursements among the four universal
service programs in 2005 were 58.7% for high-cost support,
28.6% for schools and libraries support, 12.4% for low-income
support, and 0.4% for rural health care support.”

USF funds are given directly to the telephone service
provider who qualifies as an ETC—not the end user of the
service. The FCC has overall responsibility for the USF—which,
in conjunction with state utility regulators determines the level
of spending necessary to meet universal service obligations. The
Universal Service Administrative Company (USAC), a non-
profit corporation regulated by the FCC, manages the specific
USF programs, collects the funds necessary to finance those
programs, and dispenses the payments to ETCs.

USF anND THE CHANGING COMMUNICATIONS MARKETPLACE

Opver the years the amount of spending on USF programs
has increased, and it continues to grow. Outlays from the Fund
grew from $3.3 billion in fiscal year 1999 to $6.5 billion in
fiscal year 2005.% Total high-cost support increased from about
$1.7 billion in 1999 to about 3.8 billion in 2005.?! Total low-
income support increased from about $500 million in 1999
to $804 million in 2005. Support for schools and libraries has
increased from around $1 billion in 1999 to about $2 billion
in 2005.% The demand for rural health care support has not
changed much since 1999, with disbursements at about $25
million in 2005.%

The increase in USF spending can be traced to several
factors: steadily growing costs associated with delivering
telephone services to high-cost areas and low-income people;
previously uncounted intercarrier compensation that is now
included in USF spending totals;** the expansion of USF
to include the new programs for schools, libraries and rural
health care providers; and finally, the increase in the number of
competitive ETCs” The overall growth of the Fund is expected
to increase further. The amount of support for competitive ETCs
has been growing and is likely to continue under current ETC
guidelines.”® If reform of intercarrier compensation between
carriers results in lower access charges, these amounts may also
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be included in future USF outlays. Too, any expansion of the
definition of universal service to include broadband Internet
connections would expand the Fund.

While USF spending s rising, since 2000 the contribution
base that funds the USF has been decreasing—falling by
5 percent between 2000 and 2003.” This decrease is due
mainly to a decline in long distance prices and revenues due to
increased competition in the long distance market.? Total end-
user interstate and international telecommunications service
revenues reached a peak of $81.7 billion in 2000 and fell to
an estimated $77.9 billion in 2005.” The development of new
and advanced communications technologies has also added to
the decline in revenue base. Consumers are substituting E-mail
or Internet telephony, i.e., voice over Internet protocol (VoIP),
services for interstate and international calls.

Another problem is that it has become increasingly
difficult to identify precisely which are interstate and
international telecommunications service revenues because
the carriers are offering these services to customers as part of
bundled packages that include other services. Wireless carriers,
for example, often bundle interstate calls in their service plans.
While stand-alone long distance revenues have been declining,
wireless services and Internet telephone services “have been
growing dramatically.”®® Separately but also contributing
to the decrease, the FCC changed the classification of DSL
broadband Internet service’' from a telecommunications
service to an information service—thus not subject to USF
contributions.*

In sum, the growth of competition in the communications
marketplace, coupled with advances in technology, have had
a negative impact on the health and viability of the USF as
presently designed. These changes have led to an increasing
disparity between the carriers and revenue source contributing
to the Fund and the growth in the entities and programs eligible
to receive funding. The universal service system is requiring
significantly higher amounts of funding for new programs
(schools, libraries and rural health care), offsets for lower
access rates, and an increasing number of competitive ETCs.
At the same time, the sources of funding (long-distance and
international revenues) are shrinking. Calls for USF reform
focus around the shrinking of the contribution base and the
growth in distributions of the overall Fund.

USF CoNTRIBUTION METHODOLOGY ISSUES

Due to the increasingly competitive telecommunications
marketplace, the FCC has been reviewing the universal service
contribution methodology.** Since 2001, it has taken various
actions to ensure the stability and sufficiency of the USE*
Most recently, in response to the shrinking contribution base,
it adopted two modifications to the existing approach for
assessing contributions to the USE® First, the FCC raised
the existing wireless “safe harbor” percentage used to estimate
interstate revenue to better reflect growing demand for wireless
services.*® Second, it expanded the base of USF contributions by
extending universal service contribution obligations to providers
of interconnected voice over Internet Protocol, or VoID, service.
Similar to wireless carriers, for these VoIP providers the FCC
established a safe harbor percentage to estimate interstate
revenue.”’
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The measures taken by the FCC are interim and not
intended to fully address the fundamental concerns regarding
the long term viability of the current revenue-based system.*®
It continues to examine more comprehensive reform of the
contribution methodology. In conjunction with the interim
order, a proceeding was initiated to consider connection-
based methodologies that would assess carriers based on their
provision of connectivity to interstate networks, regardless of
the volume in minutes-of-use or the amount of revenues derived
from a connection.

Several options have been proposed to fundamentally
reform the financing of universal service. One option is to
expand the contribution base of the current system to include
total telecommunications revenue other than interstate and
international revenue. Currently only about $80 billion of the
roughly $230 billion in total telecommunications revenues are
eligible to be counted in the USF contribution base.? Before
the FCC could include intrastate revenues in the assessment
base, Congress would have to modify the Communications Act
of 1934—since Section 254(d) expressly identifies interstate
providers and a court decision confirms that the FCC is
prohibited from assessing intrastate revenues.” A related
alternative is to include revenue from other categories of
services, most notably revenue from broadband Internet service
in addition to all telecommunications services. This option
would also likely require modification of the Communications
Act of 1934 before the FCC could include all these revenues
in the assessment base. Another option is to move away from
a revenues-based approach and instead move to a numbers-, or
connections-based methodology. Under this option generally
carriers could be assessed based on each telephone number
assigned to a customer or on the basis of the capacity of the
telephone lines that the carriers provide to the customers.

The FCC has noted that a consensus approach to
contribution methodology reform has not materialized.”
Commentators there have “generally supported telephone
number-based proposals or hybrid proposals that would
combine a telephone numbers system with a revenue- or
connection-based component.”* Other parties have advocated
retaining a revenue-based approach and broadening the base of
contributors.® Many colleges and universities, as well as certain
low income, low volume consumers, oppose non-revenue-based
proposals claiming they would experience increases in USF
obligations.*

USF DistriBUTION ISSUES

The size of the USF has been a major concern for some
policy-makers and for carriers that pay into the Fund. As
discussed earlier, outlays flowing from the USF have grown
substantially over the years; and the overall growth of the Fund
is expected to increase even further. These potential sources of
future spending growth will be examined now individually.

Competitive ETCs
Following the 1996 Act, the FCC determined that federal
universal support should be made available, or “portable,” to
all ETCs that provide supported services, regardless of the
technology used.” This increased the number of telephone
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carriers eligible to receive universal service subsidies. Over
the years an increasing number of carriers have applied for
ETC status, predominantly wireless providers. Since 2000,
the number of has grown from two to 263, and is likely to
continue under current ETC guidelines. Since wireline,
wireless, and cable companies may each offer local telephone
service in a particular high cost area, all three can potentially
qualify as ETCs in that service area and receive universal
service funds. The competing carriers only receive funds for
those customers they capture; but since a customer can elect
to obtain service from more than one carrier at the same time,
more than one carrier can receive universal service funding for
servicing that customer.”” These scenarios increase the total
size of the Fund.

In recent years, the increase in the high-cost support
component of USF has been due mainly to support for
competitive ETCs. USF support to competitive ETCs grew
from an estimated $130 million in 2003 to an estimated
$640 million in 2005. From 2004 to 2005, the amount of
competitive ETC support doubled.®

The growth in competitive ETC payments, and potential
expansion in the next few years, has been a major concern
for some. Some analysts have criticized Fund payments to
competitive ETCs, contending that it “creates businesses that
are founded on ‘regulatory revenues’ rather than on regulatory
formulas tied to investment levels (allowed rates of return),
and possibly damage[s] the incumbent carriers as customers
are siphoned away in already-sparse service areas.”®

One of the fundamental questions of USF reform is how
to apply discipline to the system of competitive ETCs applying
for USF payments. This issue has become politically charged
by the competitive carriers, who are vigorously defending the
funds that they are receiving or would like to receive. The
FCC has recognized this potential problem and is currently
examining the issue. The FCC and the Federal-State Joint Board
on Universal Service (Joint Board)*® over the past few years has
increasingly favored stricter standards for ETC designations.”
In March 2005, the FCC released an order imposing additional
requirements to its existing framework, for the resolution of
ETC designation requests. The FCC’s order encourages, but
does not require, states to use these same guidelines in resolving
ETC petitions filed with the States.”? Other issues currently
being discussed include whether payments should be made for
second lines, what methodology should be used for calculating
support, and how to further refine the system for designating
ETCs.>

One of the arguments put forth by the incumbent local
telephone carriers for why they should enjoy superior, or even
exclusive, access to the universal service subsidy is that they have
“carrier of last resort” responsibility and serve every customer in
their service area. Some states that have awarded ETC status to
other carriers have tended to require such a commitment from
those carriers as well (though there may remain issues of the
geographic reach of ETCs services).

In August 2005, the Joint Board put forth a proposal to
use a “reverse auction” to assign universal service funding for
high cost areas. The idea is to award high-cost funding to the
carrier bidding to offer service at the lowest cost. Under the
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proposal, two carriers serving in each service area might win.
Both would be required to provide wireless service, while the
other would be required to provide broadband connectivity.
Proponents contend that it will provide an incentive to carriers
that can deliver service more efficiently.

Intercarrier Compensation Reform

The FCC has been conducting an ongoing examination
of intercarrier compensation to develop a more unified
regime governing payment flows among telecommunications
carriers.” Over the years, the FCC has issued various orders
addressing issues related to intercarrier compensation. Most
recently, it has been reviewing the reform plan filed by the
National Association of Regulatory Utility Commissioners’
(NARUCs) Task Force on Intercarrier Compensation known
as the Missoula Plan.”® Uncertainty remains regarding USF and
intercarrier compensation reform, particularly as the FCC is
currently reviewing the Missoula Plan. Changes to intercarrier
compensation could result in a proposal to raise the level of
USF to compensate for reductions in funds currently received
from access charges.

Broadband Internet Service

Historically, universal service has been limited to basic
telephone service. Under current regulations, only schools,
libraries and rural health care facilities are eligible to receive
universal service support, explicitly for broadband Internet
services. Recently, there has been discussion on whether
to include broadband services among those that should be
subsidized to achieve universal service. The Teleccommunications
Act does not expressly include access to a broadband network in
the definition of universal service; however, one of the principles
instructing the FCC and the Joint Board to base policies for the
preservation and advancement of universal service does refer to
broadband services specifically. The principle reads: “Access to
advanced telecommunications and information services should
be provided in all regions of the Nation.”® The Act does not
spell out how this should be accomplished. Congress meant for
universal service to be flexible in its ability to encourage growth
and adoption of broadband technologies. Section 254 states:
“Universal service is an evolving level of telecommunications
services that the [FCC] shall establish periodically under this
section, taking into account advances in telecommunications
and information technologies and services.”” To date, the Joint
Board and the FCC have not included advanced services in
the definition of universal service. Several legislative proposals
extending universal service to broadband service have surfaced
recently in Congress.

One of the arguments for including access to a broadband
network in the USF holds that, while market demand appears
to be sufficient to generate deployment of broadband service in
many urban areas, without government intervention that may
not be possible in rural or other high-cost areas. In those areas,
high costs and/or limited demand may render it economically
infeasible to deploy multiple broadband networks, or even a
single network, without government intervention.

Expansion of the scope of universal service to include
universal access to a broadband Internet service at affordable
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rates raises several issues. Most fundamentally, what is the level
of broadband Internet service that should be provided as part of
universal service? Is it reasonable to develop a universal service
program that subsidizes multiple services and competitors to
setve areas in which costs are prohibitively expensive for even
one carrier? One concern is the potential growth in the size of
the USF might be exacerbated if the scope of universal service
were expanded to include broadband service, since customers
would be able to subscribe for services from multiple carriers,
with more than one of those carriers becoming eligible for
universal service payments. This situation currently exists in
high-cost areas served by both wireline and wireless carriers.
In addition, some policy makers may object to the goal of
universal service providing a choice of broadband providers
in high cost rural areas. Many believe this is inconsistent with
the main goal of the universal service program to ensure that
all consumers, including those in high cost areas, have access
to affordable rates for basic local telephone service.

CoNcLupING THOUGHTS:
ConNGREss1ONAL USF RErorm

A consensus is forming that Congressional legislation
will likely be needed to fully address the modifications needed
to, not only ensure the viability of universal service, but also
address the myriad issues surrounding universal service reform.
Members in both the House and the Senate have expressed a
desire to address this issue, and it is likely that USF reform will
play a key role in any reform policy debate.

The 109" Congress made an attempt to update the
nation’s communications laws, including universal service
in 2005. Members in both the House and Senate proposed
legislation reforming USE. Ultimately none of the bills ended
up passing both houses. The House passed its communications
reform bill, H.R. 5252, on June 8, 2006. Soon after, on June
28®, 20006, the Senate passed its version, S. 2686, to move to
the Senate floor. However, it was too controversial to receive
time for consideration on the Senate floor and was thus passed
over. Congress adjourned for the year without any Senate action
on the bill, which effectively killed it and, for a time, universal
service reform too. But a bill to reform USF has already been
introduced in the 110™ session, and more are expected from
both House and Senate members.’® Reform that addresses
distribution issues, however, will be difficult. The fact that
any reduction of Fund distributions may adversely impact the
current recipients of the funds—namely rural carriers—is a
political reality that must be taken into account—particularly
as the political power of rural Senators is quite high. Still,
Congressional action may be needed for some of the reform
options under consideration.
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REMARKS BY GOVERNOR JOHN ENGLER TO THE FEDERALIST SOCIETY

Washington, D.C., May 3, 2006*

hank you for the invitation to join this Federalist Society

conference on telecommunications. This is an area of

vital interest to manufacturers, profoundly affecting
their ability to compete in the dynamic global market—a
marketplace in which U.S. capacities have been slipping. I
welcome the opportunity to outline the National Association
of Manufacturers’” perspective on these issues.

First, let me congratulate the Federalist Society for
promoting vigorous, honest and fair-minded debate on the
prominent legal and policy issues that shape our nation.
Speaking as a Federalist Society member and former Governor,
who appointed people to the state courts, I know the Federalist
Society works with little public or media attention until it comes
time to make judicial appointments. Then the shouting starts. I
have never worried all too much about the shouting. However,
itis unfortunate that the political eruptions overshadow the rest
of the work the Federalist Society does in promoting a deeper,
more balanced understanding of important legal and policy
issues. .. issues like telecommunications.

For example, the Society has organized a “Back to Basics”
conference later this month on intellectual property. The NAM
follows this issue with great interest. Our research arm, The
Manufacturing Institute, just released a study, “Intellectual
Property for the Technological Age,” whose author, University
of Chicago’s Richard Epstein, is a member of the Society, of
course. We believe protecting intellectual property is essential
to encouraging innovation in manufacturing and other
realms. As Epstein says, “No one can assume that valuable
innovations will pop up magically in the public domain if their
inventors received no reward for their labor and capital.” For
that reason, at the National Association of Manufacturers, we
support policies that encourage innovation and rewards in the
telecommunications sector, an area where the United States has
not kept pace with the rest of the world.

How can the U.S. do better? Competition. The NAM
is working on behalf of policies that foster competition in
telecommunications, particularly in the area of broadband—the
high-speed transmission of data, voice and video, a topic I will
focus on today. End-customers—including manufacturers—
will benefit from a vigorous battle in the marketplace among
wire, wireless, cable and satellite providers—those who can offer
on-demand TV programming, very high speed Internet access,
telephone and a host of other digital services.

Lack of investment is a major reason the United States,
historically a leader in telecommunications, has fallen behind.
We now stand sixteenth in the world in per capita subscribers
to broadband, down from fifth place in 2000. Other countries
are moving ahead at a rapid pace, while the U.S. trudges ahead,
slowly.

* John Engler is the former Governor of Michigan, and President and
CEO of the National Association of Manufacturers.

150

According to an annual report released just last week by
The Economist and IBM, the “digital divide” between developed
and developing countries has narrowed. Within China and
India, some regions (Shanghai and Bangalore) have almost
the same level of Internet and mobile phone connections as
developed countries. These countries already benefit from low
labor costs, and their advances in telecommunications will make
them even more competitive.

A lagging United States carries far-reaching implications
for manufacturing. NAM’s membership includes several
major carriers, as well as hundreds of members who make
telecommunications equipment. Every single one of these
members depend upon telecommunications services, which
have become an integral part of all stages of manufacturing,
from design and production to shipping and marketing.
There can be no “just-in-time” manufacturing, with invoices
and inventory systems spread across six continents, unless
companies can communicate to one another immediately...
without interruption.

Geography and population densities play a part in our
trailing status in broadband penetration; it is obviously easier
to connect South Korea or Hong Kong than a country that
spans a continent. But there are government barriers, too, which
have hindered development, access and affordability for these
telecommunication services. I am speaking specifically of local
franchising laws, which have walled off tens of thousands of
communities and companies from effective competition for
broadband services. To enter a market served by a local cable
provider under a municipal franchise, a new provider must
engage in unique, costly and time-consuming negotiations.
To achieve any level of economies of scale, it must then do so
again, and again. And again. Talk about a barrier to competition!
One carrier has had a team of 100 lawyers working on local
video franchises for the last several years. But by the end of
2005, it had won approval to serve only forty of its 10,000
service areas.

As a former legislator, I am sensitive to the value of local
control, the ability of communities to determine local matters,
especially in such things as digging trenches and laying lines. 1
understand a town’s intense interest in preserving its franchise
fees. But telecommunication services are national, international,
global! And so is competition in manufacturing.

Born of 1960s and 70s technology and contemporaneous
governing practices, municipal franchising does not take into
account the technological advances that power our economy.
Lily Tomlin sitting at a switchboard, plugging in this call or
that while she eavesdrops on conversations? That day is long
gone. Today, telecommunications means four engineering
offices in four different states, connecting in real time to one
another as they design their latest product. It means students
in six different classrooms in rural Montana studying science
or downloading the latest tutorial to work on at home. It
means manufacturers managing a supply chain with scores of
companies, or catching up on the latest news from NAM’s blog
at www.shopfloor.org.
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The current arrangement no longer works. It cannot
accommodate the global marketplace. Several states have passed
legislation to create statewide video franchising, so companies
can negotiate each and every municipal agreement. The results
are extremely promising, demonstrating the potential for rapid
progress if Congress passes a national franchising law. Texas
enacted its law in 2005, and the incumbent cable company
dropped its prices for expanded video and Internet services in
every community where a new competitor entered the market.
Studies show that consumers quickly became aware of their
expanded options and benefited from the lower cost. Consumers
can handle the challenge of informing themselves and making
a decision in the marketplace.

In March, Governor Mitch Daniels of Indiana signed a
major telecommunications law, including a statewide franchise
process for video telecommunications. The measure also got the
Indiana Utility Regulatory Commission out of the business of
regulating broadband and commercial mobile services. Indiana
is the most manufacturing-intensive state in the country, and
Governor Daniels argued for the legislation on competitive
grounds. The interesting thing is that in contrast to previous
years, the bill passed both houses of the state legislature by
large margins. The political landscape is shifting toward
telecommunications reform as more people realize how critical
it is for American competitiveness. Support is bipartisan, and
growing, in states and in Congress.

A week ago, the House Energy and Commerce
Committee passed out its bill with nationwide video franchise
language on a 41-12 vote. Some jurisdictional issues with the
Judiciary Committee have arisen, but Chairman Barton said
yesterday he still expects the bill to come to a full vote by
next week. The NAM strongly supports this legislation (the
Communications Opportunity, Promotions and Enhancements
Act of 2006) and we are pushing for its enactment this year. We
were also pleased to see that Committee rejected amendments
that would have institutionalized a vague concept known as “net
neutrality.” Senator Stevens also thankfully steered clear of “net
neutrality” when he introduced his broad telecommunications
bill on Monday.

“Net neutrality” is a smart public-relations term; what
it really means is the regulation of traffic flow, service and
pricing structures offered by broadband carriers—the kind of
services that broadband companies should be able to package
together and offer to a willing buyer. We need to lift the barriers
to competition—not impose new rules and guidelines in an
effort to mandate an ill-defined “fairness.” Once established,
a regulatory regime tends to grow in scope and interference.
Or tries to get rid of it all together! The better approach is to
let the consumer decide. Investment will follow. According
to a 2004 study, deregulatory policy measures (the FCC has
already enacted many) could increase telecommunications
investment by up to $60 billion over five years, create several
hundred thousand new U.S. jobs and add up to $634 billion
to the national GDP.

I have focused today on broadband and the need for
national video franchising because that is the place where we
can make a big difference, right away, with Congressional
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action. But there are other issues and venues where the NAM
is active. At the Federal Communications Commission, we
have consistently urged the commissioners to remove excessive
regulations that hinder broadband deployment. The NAM
also supports keeping Internet-based services unregulated. The
U.S. telecommunications network now carries more data than
voice traffic, and the transition to what will ultimately be an
all-Internet Protocol network is well underway. Minnesota’s
Public Utilities Commission has sought to regulate Voice Over
Internet Protocol (VOIP) services like traditional telephony. The
FCC has taken the opposite approach, ruling that the services
are interstate and not subject to state regulation. The NAM has
joined other members of the High-Tech Broadband Coalition
in defending the FCC’s ruling against Minnesota’s challenge.

[ still believe that the American people would be ill-
served by allowing the separate states to over-regulate the
telecommunications system. Today, an across-town call in
Chicago may be routed through California or Florida, or even
leave the country, before reaching its ultimate destination.
Imagine a fifty-state regulatory system trying to handle that!

The states do have a useful role to play. Through their
public utilities commissioners or through other agencies, they
are responsibility for enforcing commissioner protections.
With local authorities, they can manage emergency response
services. States can also help by removing regulatory barriers.
During my tenure as governor, Michigan adopted the first
state law establishing uniform process and free structure for
companies needing to dig trenches to lay Internet cable. We
also provided for tax-exempt bonds and a new broadband
development authority to encourage small telecommunications
companies to offer high-speed access to rural areas. The state
did the right thing by eliminating red tape, and the result was
more access to broad-band: improved distance-learning for
rural residents, improved supply-chain management for small
business, and powerful efficiency gains in the healthcare sector
that lowered costs.

My first speech as the NAM’s new President and CEO
was in October 2004 out in Las Vegas, given to the United
States Telecom Association. The country was just coming out
of a recession that had hit telecommunication manufacturers
especially hard, and I wanted to make sure the telecom sector
knew that NAM was intent on working on these issues. And we
have. The NAM remains committed to achieving a competitive
environment that fosters innovation and investment.
Telecommunications provides the conduit for information that
must be kept free and open—as the foundation for a healthy
manufacturing sector, a strong economy, and a vital public
sphere of ideas. .. a sphere of ideas the Federalist Society fosters
through its work and dedicated membership.

Thank you and my thanks for inviting me to speak
today.
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Book ReviEwS
Not a Suicide Pact: The Constitution

in a Time of National Emergency
BY RICHARD A. POSNER

Reviewed by Margarer D. Stock*

udge Richard A. Posner of the Seventh Circuit Court of
Appeals is perhaps the most prolific writer among sitting
federal judges today. An ardent advocate of cost-benefit
analysis, he has often used a law-and-economics approach to
shed new light on a variety of subjects. In Nor a Suicide Pact,
Judge Posner brings a similar approach to national security
issues, arguing that cost-benefit analysis should also be applied
to thorny questions of civil liberties and constitutional rights
in the current global terrorism conflict.

Applying such analysis to anti-terrorism measures is a
worthy undertaking, but Judge Posner’s latest book will likely
frustrate many conservatives and libertarians—even those who
are fans of the law and economics approach. Posner does not
provide sources for many of his more controversial assertions,
and the book is devoid of citations and footnotes (it has a
brief bibliography). In offering a sketchy yet lively defense of
many of the Bush Administration’s initiatives in the war on
terrorism, Judge Posner also seemingly embraces the idea of
a “living Constitution,” rejects out-of-hand the arguments
of civil libertarians on both sides of the aisle, and—without
citing much evidence—argues that in the war on terrorism,
cost-benefit analysis almost always favors the Government’s
preferred approach. Explaining this short shrift, Posner opines
that the costs and benefits of a trade-off between liberty and
security can rarely be quantified, calling them “imponderables”
that must be left to the “subjective” judgment of judges. Surely,
however, liberty and security are no more difficult to analyze
in this fashion than marriage, sex, crime, or torts—and Judge
Posner has shown no hesitation there. Without sufficient
explanation of the rationale for disregarding hard analysis of
national security issues, the reader is left unpersuaded.

The title, of course, recalls Abraham Lincoln, but actually
comes from a quote from Justice Robert H. Jackson in his
dissent in Terminiello v. Chicago. Terminiello was a free speech
case in which the United States Supreme Court reversed a
disorderly conduct conviction arising out of a meeting of the
Christian Veterans of America (the defendant had provoked
the listening crowd to violence by making racially offensive
remarks). In dissenting from the Court’s decision to overturn
the conviction, Justice Jackson opined that “[t]he choice is
not between order and liberty. It is between liberty with order
and anarchy without either. There is danger that, if the Court
does not temper its doctrinaire logic with a little practical
wisdom, it will convert the constitutional Bill of Rights into
a suicide pact.” Posners title implies that he will argue that

* Margaret D. Stock’s Author Note appears in the lead article of the
International & National Security Law section of this issue.
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longstanding constitutional restrictions on the power of the
federal government in favor of individual liberty must yield to
security-related demands in the current war. And indeed, Judge
Posner affirms this view repeatedly throughout the book.

He describes this “pragmatic” approach as “the usual
way that practical people make decisions: on the basis of
anticipated consequences refracted through life experiences
and other personal factors.” The question becomes “whether a
particular security measure harms liberty more or less than it
promotes safety.” This approach sounds much like the Mathews
v. Eldridge procedural due process balancing test created by
the Burger Court and applied most recently by Justice Sandra
Day O’Connor in Hamdi v. Rumsfeld. Judge Posner does not
discuss the Mathews v. Eldridge test explicitly, but he does favor
a cost-benefit analysis that considers the private interest (civil
liberties) of the affected individual, the public interest (national
security), and the risk of error for both.

Where he departs from the usual Mathews approach
is in viewing the public interest as nearly always overriding
the individual’s interest—at least in cases involving Islamic
terrorists (he specifically excludes other types of terrorists). His
main justification is that the current Islamic terrorist threat
is unique. He argues that because modern Islamic terrorists
fall within a gray area, as between criminals and legitimate
international warfighters, modifying traditional constitutional
doctrine to defeat them is justified. Critics will respond that
global terrorism and weapons of mass destruction have been
around for more than fifty years—what is new today is the
decentralized, stateless, and self-destructive nature of the
current terrorist threat, which makes it difficult to contain many
modern terrorists through the traditional mechanisms of law
enforcement, diplomacy, and war. While those mechanisms
may need updating or alteration, it is not so evident, as Judge
Posner assumes, that the current threat is altogether different
from past ones (e.g., a fanatic, nuclear-armed Soviet Union),
such that traditional methods of interpreting the Constitution
are obsolete. The Constitution was able to deal with these
old threats; why not this one? Posner does not explain the
incomparable contrast.

There are some limits and exceptions to his mostly pro-
Government stance, however. Posner does disagree with the
Administration’s assessment of its ability to decide the initial
fate of unlawful enemy combatants, arguing that such persons
should be permitted to have their status determined by a civilian
tribunal. He also goes after former Justice Department attorney
and now Berkeley law professor John Yoo's views of presidential
war powers, “an extravagant interpretation of Presidential
authority [that] confuses commanding the armed forces with
exercising dictatorial control over the waging of war, the kind
of control exercised by a Napoleon or a Hitler or a Stalin, or
by dictators in the Roman Republic....” Such qualifications
and characterization of other strong federal power advocates,
however, are hard to square with the book’s main thrust.

One is, of course, hard-pressed to argue with Judge
Posner’s basic premise that cost-benefit analysis should be
applied to the war on terrorism. Surely, in most cases, the
Government should be forced to so justify its decisions. Where
most rational people disagree, however, is in the details—the
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actual calculation of costs and benefits. Here, Judge Posner
rarely gets down to specifics, assuming for the most part, again,
that the Government’s assessment of the benefits of a given
“national security” measure must be accurate. But it is exactly
here that many people—including many conservatives—would
disagree with him. How do we know that the Government’s
assessment of the benefit of a particular policy is correct? The
Government has repeatedly mistaken the benefits of particular
security policies—witness the miscalculations in Iraq, the
U.S. VISIT entry-exit program for foreigners, or even the
imprisonment of U.S. citizens Brandon Mayfield and Donald
Vance. How do we know whether the Government’s assessment
is accurate unless the Government is forced to make its case
publicly? Or at least in camera, in an adversarial court setting
(perhaps under the tried-and-true methods of the Classified
Intelligence Procedures Act)? Posner favors the Government’s
position because he doubts the ability of judges to “bone up”
on modern terrorism, but he understates the case when he says
that “the judiciary... has no machinery for systematic study of
a problem [like terrorism].” In fact, the adversarial system is
such a problem-solving process—one that is used successfully
to solve new and complex problems every day.

Early in the book, Posner briefly discusses his theory of
constitutional decision-making; then turns to the individual
topics of detention, interrogation, electronic surveillance,
free speech, and profiling. In very cursory treatments of these
complex topics, he raises many questions, but rarely brings
the discussion to a satisfying conclusion. He dismisses, for
example, the idea of an alternative to traditional habeas corpus
proceedings for suspected terrorists, arguing that civilian courts
should decide in the first instance whether someone is an enemy
combatant subject to a trial by military tribunal. Why are
civilian courts better able to decide whether a person captured
on the battlefield is a combatant? We are not told. Posner does
not mention the traditional forum for such decisions—the
Article 5 hearings authorized by the Uniform Code of Military
Justice.

It is perhaps Judge Posner’s chapter on constitutional
and judicial decision-making that will cause the most angst
for conservative readers. Rejecting such venerable theories as
Originalism and deference to precedent, Judge Posner argues
that constitutional rights are not created by the constitutional
text; rather, “the principal creators are . . . the justices of the
Supreme Court... heavily influenced by the perceived practical
consequences of their decisions rather than [] straitjacketed
by legal logic.” This statement appears to be a plug for result-
oriented jurisprudence, which may not be a comfort to those
who prefer less “subjective” approaches. Judge Posner’s statement
that “constitutional law is fluid, protean, and responsive to the
flux and pressure of contemporary events” sounds much like
Justice William Brennan’s constitutional philosophy.

Posner’s stance on other controversial issues is perhaps
worthy of the label “pragmatic,” but not comforting to those who
prefer clear rules. He seemingly favors coercive interrogation
techniques and torture when “necessity” requires it—but
unlike Alan Dershowitz, who has famously argued that courts
should ratify this use in advance, prefers the approach taken by
Jack Bauer of “24”—act first and ask the lawyers later. Judge
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Posner approvingly terms this kind of “pragmatic” approach
to obtaining information “civil disobedience.” (Query whether
sitting federal judges should be hinting that it is acceptable for
federal officials to break the law in this fashion.)

There are other highly tendentious assertions in the book.
Posner states, for instance, that “[a]lthough there is a history of
misuse by the FBI, the CIA, and local police forces of personal
information collected ostensibly for law enforcement and
intelligence purposes, it is not a recent history.” In fact, such
misuse is relatively common and growing as database-sharing
increases and more government agents have access to valuable
personal information. Government employees are no more
trustworthy today than in the past. Convicted FBI Special
Agent Robert Phillip Hanssen, one of the national security
professionals Judge Posner trusts to make better decisions than
federal judges, was not a product of the World War II era but
the modern era of computers and the Internet.

The most interesting part of the book for those desiring
a substantive discussion of emergency powers is actually the
conclusion, wherein Judge Posner races through several theories
of how democracies (and Constitutions) should handle the
problem of national emergencies. The brevity of the discussion,
however, leaves the reader wishing this section were larger, not
relegated to an abbreviated conclusion.

Is it always true that one must trade liberty for security?
Or are there security benefits to civil liberties? In the end, Judge
Posner never confronts this argument. He hints at the idea
(“Civil liberties can even be thought of as weapons of national
security, since the government, with its enormous force, is,
just like a foreign state, a potential enemy of the people.”),
but throughout the book fails to confront the matter squarely.
In fact, there is a growing body of evidence that there are
substantial security benefits to maintaining civil liberties, and
that these benefits are overlooked by those who adopt a narrow
view of security. Despite these drawbacks, it must be said, Noz
a Suicide Pact is provocative and eminently readable. It has the
flavor of a stimulating and timely dinner conversation with one
of America’s leading intellectuals. And that Judge Posner is.

The Chosen: The Hidden History of

Admission and Exclusion at Harvard
BY JEROME KARABEL
Reviewed by Gail Heriot*

he modern university got its start on September 2,
1945, on the decks of the U.S.S. Missouri, when
representatives of Emperor Hirohito and the Imperial
Japanese Army unconditionally surrendered to the Allied Forces.
The end of the war meant that millions of American men and

women would be coming home to resume lives that had been
interrupted by war. Many hoped to enter college. Thanks to the
G.I. Bill, signed into law a year earlier by President Franklin
Delano Roosevelt, their hopes were within reach.

Some observers worried that America’s colleges and
universities would be overcrowded. These worries were, of

* Gail Heriot is a Professor of Law at the University of San Diego.
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course, borne out. Desks and chairs were in short supply; classes
in Quonset huts were common. But everyone understood this
problem to be temporary. New lecture halls would be built,
furniture moved in, bookshelves stocked. It was just a matter of
time. Others worried that academic standards at the prestigious
schools would deteriorate. This concern proved unfounded
and in retrospect almost laughable. With the larger pool of
applicants to draw from, selective colleges and universities could
afford to be even more selective. Average academic credentials
of college freshmen began their inexorable climb.

Intentionally or not, higher education was transformed.
No longer was it largely the province of established social elites;
it became available to the great and growing middle class. And
this went beyond the initial G.I. influx. As veterans headed for
college, so did their sisters, brothers and, eventually, children.
The legacy of the G.I. Bill was to make a college education an
ordinary part of middle-class American life.

In years past, many had regarded prestigious institutions
like Harvard, Princeton and Yale to be essentially gentlemen’s
finishing schools; (in some cases, ladies’ finishing schools).
Gaining entry was not overwhelmingly difficult for those who
had completed the required course work, had the money, and,
at least at many schools, were not too ... uh ... Jewish. Once
admitted, outside of a few special programs, Ivy Leaguers were
not expected to burn the midnight oil on academic pursuits
too often. There was little need. A “gentleman’s C” would still
open doors after graduation. Long-time University President
Francis Landey Patton referred to his beloved Princeton as “the
finest country club in America.”

By the end of World War II, this was changing. Admission
to the top schools was more and more often awarded to the most
academically promising students. As these institutions became
less dependent upon alumni largesse, and dependent instead
on government largesse, fewer children of wealthy alumni
could expect a reserved seat simply by virtue of “legacy.” Most
were going to have to work for it. Although family preferences
did not entirely disappear, they receded in importance, and
began to be viewed as anachronistic. It was more important
for schools to please the government than it was to please their
wealthy alumni.

Standardized tests like the SAT had a special role to play
in this story. They provided the common yardstick against
which all applicants could be measured. The results helped
disprove the notion that even the least graduate of a fancy
private school was better college material than a public school
graduate. More than one Idaho farm girl or son of a Flatbush
deli owner was able to beat out a scion of wealth and privilege
precisely because of these tests, making the Number 2 pencil
as mighty a weapon for the destruction of class privilege as
Americans had ever seen.

Were these rising standards a good thing? Some saw the
new order in higher education as a matter of justice, the victory
of Thomas Jefferson’s “natural aristocracy among men,” “virtue
and talents” triumphing over the “artificial aristocracy, founded
on wealth and birth.” This view may have been overly romantic.
But the new order did have a great deal to do with talent—at
least academic talent. In general, Americans liked that. Yes, they
might disagree over how to best measure such things, but few
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questioned the idea of meritocracy. The various downsides to
such a system, not all of which are fully appreciated today even,
were thought to be (and are still thought by many to be) vastly
outweighed by its benefits. Most important, the competitive
environment created by these high standards—and accelerated
by Sputnik in 1957 and the Civil Rights Act in 1964—caused
prestigious schools to actually earn their prestige with academic
excellence. To be sure, some changes occurred only slowly, and
some of the problems that beset higher education today were
already in evidence. But the twenty-year period after World War
IT was nevertheless a time of justifiable optimism.

Berkeley sociologist Jerome Karabel tells part of this story
in The Chosen, but much of it gets lost in this very detailed
volume. And Karabel has a different story to tell. Most of his
book is devoted to describing how these three schools went
from discriminating against Jews to discriminating in favor of
African Americans, American Indians, and Hispanics. A stalwart
defender of race-based admissions during the 1996 campaign
for California’s Proposition 209, he regards this as significant
progress. The story of the G.I. Bill and the simultaneous rise
of academically-based admissions is sandwiched awkwardly
in-between—a mere transition period, hardly worth dwelling
upon, except to point out its shortcomings.

It is not that Karabel does not recognize the powerful
attraction that non-discriminatory, academically-based
admissions have for Americans. Indeed, at times they seem to
have a powerful attraction for him. For the most part, however,
this is a book about the dark side of Ivy League admissions. It
is calculated to leave the impression that admissions decisions
have long been like sausages—the kind of things you will feel
better about if you are not told what went into them. Karabel
suggests that we should not be concerned that admissions
policies remain somewhat sausage-like today, especially since
administrators seem to have quite accidentally hit upon a policy
of minority inclusion that is in the public interest.

What Karabel seems to be implicitly asking is: If no
one has ever been admitted to the Ivy League based solely
on academic criteria, why should anyone demand that be
the criterion today? Why should academic standards not be
lowered to admit more African Americans, American Indians,
and Hispanics? Why should we not extend such preference
to low-income students too, since that too would be in the
public interest?

Karabel begins his story with Charles W. Eliot, President
of Harvard from 1869 to 1909, (well before the days of
Jewish quotas). Much of his life was dedicated to ensuring
that a Harvard education would be available to all who met
the school’s academic standards. In his inaugural address,
he stated, “The poorest and the richest students are equally
welcome here, provided that with their poverty or their wealth
they bring capacity, ambition, and purity.” Under his watch,
Harvard offered more scholarships than any other school in
the nation.

Eliot was hardly an enemy of wealth and property: “The
children of a democratic society should ... be taught at school,
with the utmost explicitness, and with vivid illustrations,” he
wrote, “that inequalities of condition are a necessary result of
freedom.” But like many today, he believed that education
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was special—without equal educational opportunity and the
social mobility that results from it, the legitimacy of any free
and democratic society would be suspect. That did not mean
that Eliot believed everyone should be entitled to a Harvard
education. Writing to Charles Francis Adams, son of John
Quincy, and a member of the Harvard Board of Overseers
who often opposed his efforts to keep tuition affordable, Eliot

clarified:

You said at the start of this discussion about raising the College
fee that you wanted the College open to young men who had
either money or brains. The gist of our difference lies, I think, in
this restricted alternative. I want to have the College open equally
to men with much money, little money, or no money, provided
that they all have brains. I care [not]... for young men who have
no capacity for an intellectual life. They are not fit subjects for a
college, whether their parents have money or not.

Many today are surprised to learn that for most of
their history admission to Ivy League schools was by entrance
examination. All who passed the test—and a few who did not—
were welcome to register, often regardless of race or religion.
(Harvard had a reputation for openness to African Americans;
nevertheless even at Harvard, their numbers were small, perhaps
as few as 165 total between 1871 and 1941. At Princeton, the
least friendly to racial minorities of the three, African Americans
occasionally attended in the 18th and 19th centuries, but not
a single African American attended in the 20th century until
1945, and at least one was actively discouraged from enrolling.)
Applicants who failed the exam could try again, and the bar
was not set particularly high. Class size was thus not artificially
limited. If a larger number of students than usual passed the
exam, the class would be larger than usual. In significant part,
as a result of these entrance examinations, the number of Jews
in Ivy League schools skyrocketed during the 1910s, radically
altering the composition of classes that had previously been
overwhelmingly made up of the sons of prosperous Protestants.
By 1923, Harvard’s entering class was nearly 25% Jewish, Yale’s
was 13.3% and Princeton’s almost 4%. Columbia’s figure may
have been as high as 40%, and the University of Pennsylvania’s
was similar. Most of these students were from families that had
recently come to America.

None of this was particularly distressing to Eliot, who
was still active on campus despite his retirement as president.
It was a serious cause for concern, however, for Harvard’s
then-President A. Lawrence Lowell, who as a vice president of
the Immigration Restriction League, an organization steeped
in the new scientific racism, was very much a part of the anti-
immigration tide in America. Lowell set out to do something
about the “problem.”

In her 1979 book, 7he Half*Opened Door: Discrimination
and Admissions at Harvard, Yale and Princeton, Marcia
Graham Synott documented the efforts to exclude Jews at those
institutions in great detail. If anyone had been naive enough
to believe that the sudden reduction in Jewish students in the
Ivy League in the 1920s had been an unintended consequence
of some otherwise legitimate admissions policy, Synott surely
dispelled that belief. Karabel adds further detail to Synotts

already extensive documentation.
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Some of the pressure to limit Jewish enrollment came
from alumni. One extreme case from an alumnus who had
recently attended a Harvard-Yale game:

Naturally, after twenty-five years, one expects to find many changes
but to find that one’s University had become so Hebrewized was
a fea[r]ful shock. There were Jews to the right of me, Jews to the
left of me, in fact they were so obviously everywhere that instead
of leaving the Yard with pleasant memories of the past I left with
a feeling of utter disgust of the present and grave doubts about

the future of my Alma Mater.

Like any college president, Lowell had to worry about
the effect that such bitter feelings would have on fundraising
Alumni were the top donors; if they thought the beneficiaries
of their generosity would be strangers rather than their children,
they might become less generous. If students shared the alumni’s
bitter feelings, that too could cause problems. Lowell warned:

‘The summer hotel that is ruined by admitting Jews meets its fate,
not because the Jews it admits are of bad character, but because
they drive away the Gentiles, and then after the Gentiles have
left, they leave also. This happened to a friend of mine with a
school in New York, who thought, on principle, that he ought
to admit Jews, but who discovered in a few years that he had no
school at all.

It is unclear whether these fears were well-founded.
Lowell’s involvement in the Immigration Restriction League
suggests that he may have had such feelings himself and, hence,
over-estimated their hold on others. Lowell admitted that “the
Hebrew problem,” as he called it, was not that Jewish students
who passed the entrance examination had character defects, as
that term is conventionally defined. Their problem appears to
be simply that they were Jewish, and usually members of the
working class. They did not fit in among the polished sons of the
established social elite. A common complaint was that they were
“grinds,” “greasy grinds” (in more familiar terms: “nerds”).

Lowell wanted to deal with the problem in the way
he wanted to deal with immigration—by publicly adopting
a ceiling on Jewish enrollment. But he encountered fierce
opposition he had not expected. Boston Mayor James Michael
Curley declared, “If the Jew is barred today, the Italian will be
tomorrow, then the Spaniard and the Pole, and at some future
date the Irish.” Samuel Gompers condemned the scheme on
behalf of the American Federation of Labor. Newspapers across
the country editorialized against it. And a frail Eliot fought it
with all the energy he had left in his nearly ninety-year-old body.
Obviously, many Americans, perhaps even a majority, strongly
favored non-discriminatory admissions policies. To its credit,
the Harvard faculty rejected Lowell’s plan.

Lowell needed a Plan B. And he had one—a disingenuous
one. Instead of an explicit quota, he argued for a character
assessment of each applicant—a test that he had previously
suggested “should not be supposed by anyone to be passed as a
measurement of character really applicable to Jews and Gentiles
alike.” It was not that he thought the entrance examination
system was not a good one. Indeed, he admitted that “apart
from the Jews,” there was no “real problem of selection, the
present method of examination giving us, for the Gentile, a
satisfactory result.” He nevertheless wrote:
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To preventa dangerous increase in the proportion of Jews, I know
at present only one way which is at the same time straightforward
and effective, and that is a selection by a personal estimate of
character on the part of the Admission authorities, based upon
the probable value to the candidate, to the college and to the

community of his admission.

Lowell knew that such a plan would have superficial
appeal to traditional Ivy Leaguers. Indeed, Princeton and Yale
were already quietly imposing such a plan. Even Eliot had
emphasized the importance of good character and leadership
ability in students—(though his administration did not take
on the daunting task of deciding which applicants possessed
those traits and which did not). Why not explicitly take them
into account in the admissions process?

The problem, of course, was that, it required self-deception
to believe that admissions officers would try to measure good
character fairly and honestly. Further, it is devilishly difficult
to do so. Efforts to employ objective measures can always be
circumvented. Subjective measures will become too subjective,
as admissions officers pick their personal favorites. In practice,
“good character” at the Ivy League of the 1920s meant a
diploma from one of the “right” prep schools and letters of
recommendation from the “right” people. It meant being good
with a football; even being tall and handsome. Most of all, it
meant not being Jewish.

Lowell’s plan was nevertheless adopted at Harvard in
1926—the year of Eliot’s death. Shortly thereafter, Yale’s Dean
Clarence W. Mendell paid a visit to Harvard’s admissions
director. He reported that Harvard was “now going to limit the
Freshman Class to 1,000.... They are also going to reduce their
25% Hebrew total to 15% or less by simply rejecting without
detailed explanation. They are giving no details to any candidate
any longer.” Lowell had finally gotten his quota.

he Jewish quotas lasted many years, and remnants of their

existence—letters of recommendation, emphasis on sports
and, to a lesser degree, other extracurricular activities—are
still in place today. Once instituted, such requirements are
difficult to terminate. By the late 1960s, the urge to create
racial standards re-emerged. This time, however, the goal was
to increase the number of African Americans (later, American
Indians and Hispanics)—a change Karabel considers benign—
though any “inclusion” necessitates another’s exclusion, and
Jews have conspicuously lost in both scenarios.

The similarities in principle between the Ivy League of
the 1920s and the University of California of present seem
conspicuous. Just as Lowell was forbidden by his faculty and
fear of bad publicity from engaging in explicit discrimination,
University of California administrators are so forbidden by
Proposition 209. And yet, the problem of “too many Asians
and whites” remains. The solution—like Lowell's—has
been to institute what is called “comprehensive review” in
undergraduate admissions.

Karabel does not engage in the debate over modern
race-based admissions, noting that the need for racial diversity
in higher education is something, he thinks, “we now take for
granted.” Moreover, he contends, “The history of admissions at
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the Big Three has ... been, fundamentally, a history of recurrent
struggles over the meaning of ‘merit.”” For Karabel, this is the
central issue. The definition of merit, he believes, “is fluid and
tends to reflect the values and interests of those who have the
power to impose their particular cultural ideals.” Affirmative
action was born of “the political and social upheavals of the
[1960s],” which changed the definition of merit “yet again,
provoking a seismic cultural shift that elevated the values of
‘diversity’ and ‘inclusion’ to a central place in [lvy League]
selection policies”

But the the meaning of merit has not shifted; rather, the
willingness to base admissions on merit has. Indeed, Karabel
implicitly acknowledges this himself when, towards the end
of the book, he drifts back into using the word “merit” in
its conventional idiom. Once the semantics are cleared, the
observation splits apart. Of course, the people who are in a
position to influence admissions policy will tend to impose
their own values and cultural ideals—who else’s would they
impose? The question is not whether people tend to impose
their own values and cultural ideals when making decisions,
but whether those decisions are consistent with the public interest.
And if not, what should be done about it. The “power relations”
argument is a important one, however. During the campaign
to pass Proposition 209, Karabel and fellow opponents of the
measure frequently argued that admissions policies should be
set by academics—not voters or elected officials. They held
that state universities need to be insulated from politics, in
order to perform the important task of educating. Their view
had something in common with Justice O’Connor’s position
in Grutter v. Bollinger, deferring judgment to the University of
Michigan in deciding whether the need for racial diversity was a
“compelling purpose” sufficient to justify racial discrimination.
In a sense, that opinion insulated state universities from
otherwise-applicable law. But if these policies are mere
reflections of “power relations,” is such deference defensible?

Karabel describes Harvard, Princeton and Yale as “deeply
conservative,” “surprisingly insecure about their status” and
“intensely preoccupied with maintaining their close ties to the
privileged.” Many of their actions, he believes—including the
adoption of race-based admissions—are best understood as
efforts to deal with “threats” to “the preservation of the larger
social order of which they were an integral—and privileged—
part.” According to Karabel, “the adoption ... in the late 1960s
of vigorous race-based affirmative action” was “a decision made
less in response to the moral claims of the civil rights movement
(which after all, had been active since the mid-1950s) than
to the palpable threat of social breakdown in the wake of the
massive race riots of 1965-1968.”

On this point, I find myself much in agreement; (though,
preservation of the social order is not, I think, a sinister goal).
For all the talk of the benefits of diversity on campus, the
adoption of race preferences was not motivated by such lofty
ideals. Preferences were instituted in haste by administrators
whose first priority was the prevention of future riots. But all
of this starts sounding an awful lot like politics. And if it is all
just politics, why should the decision-making authority not be
vested in the democratic process?
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Never Again: Securing America and

Restoring Justice
By Joun AsHCROFT
Reviewed by Christopher Wray & Robert Hur*

One senior administration official described my role in President
George W. Bush’s administration as one of ‘spear-catcher.” Every spear
caught is injury avoided; the ones you dont catch—the ones that catch
you—are the ones that really hurt. John Ashcroft

his quote from John Ashcroft’s new book, Never Again,

conveys much about the task of serving as Attorney

General during a period (2001 to 2005) marked by
the largest and most devastating terrorist attacks in American
history. The metaphor of catching spears is an aptly martial one,
for Ashcroft served as a member of a war Cabinet. Early in his
tenure, the country was wrenched into a state of war by the
attacks of September 11. Haunted, like all Americans, by images
of hijacked airplanes and burning buildings, he immediately set
about his duty of re-orienting the Justice Department toward
the terrorist threat and ensuring that the Department did
everything in its power to prevent further attacks. As September
11 made all too clear, the front lines of this war are not only
those manned by our soldiers in faraway lands; our enemies
have brought the conflict to us, and law enforcement agents
and prosecutors confront them on our own soil.

This task, already a Herculean one, was further
complicated by the heated criticism of the Bush Administration’s
response to September 11. By virtue of his position as the
nation’s top law enforcement officer, charged by the President
himself with preventing further terrorist attacks, Ashcroft
became the face that Americans associated with many of the
Administration’s most high-profile and controversial methods
for grappling with the terrorist threat. To be the President’s
spear-catcher, Ashcroft needed—and had in full measure—a
steady willingness to weather the heavy blows of those who
disagreed with him.

Those of us who served with him in the Justice
Department during this time saw him face this situation with
remarkable calm and resolve, borne of the conviction that he
and the Administration were fulfilling their obligation to do
everything within their lawful authority to protect the American
people from further attacks. In the best tradition of leaders in
times of crisis, once he determined what he believed was the
right thing to do, he went forward without flinching from the
political or personal harm he might suffer as a result. Hence,
as he says, he “may have been the most controversial attorney

* Christopher Wray served from 2003 to 2005 as the Assistant Attorney
General of the Criminal Division, and from 2001 to 2003 as the Principal
Associate Deputy Attorney General, in the United States Department of
Justice. He is currently a partner and head of the Special Matters and
Government Investigations Group of King & Spalding LLP in Washington,
D.C. and Atlanta (GA). Robert Hur served from 2003 to 2005 as Counsel
and Special Assistant to Assistant Attorney General Christopher Wray. He is
currently an associate in the Special Matters and Government Investigations

Group of King & Spalding LLP in Washington, D.C.
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general in modern American history. . . . People love me or hate
me. Few are indifferent.”

Readers of Ashcroft’s book will detect neither hand-
wringing over the size of his “hate” camp nor fire-breathing
thetoric intended to galvanize those in his “love” camp.
Rather, they will find a straightforward, clear-eyed account of
the staggering challenges that confronted the nation during
Ashcroft’s service as Attorney General and his efforts to confront
those challenges and prevent further loss of American life.
While his role was an intensely public one, Ashcroft’s book
provides revealing background details that bring to light his
character and the deliberations and decisions made in the
wake of the September 11 attacks. Ashcroft’s writing often
humanizes him—for example, in the weeks after September
11, he exhibits the all-too-human reactions of anger, frustration
and fatigue—and tempers his public caricatures with a welcome
measure of truth and sanity. Even those who have thrown spears
of their own may find admiration for his dedication to public
service, great determination and clarity of purpose.

Never Again begins at a point in Ashcroft’s career that
has since been eclipsed by his record as Attorney General: his
unsuccessful effort in 2000 to win re-election to the U.S. Senate
from Missouri. Before he was elected to the Senate, Ashcroft
served for two years as Missouri’s state auditor, two years as
state assistant attorney general, two terms as state attorney
general and two more terms as the governor of Missouri—a
twenty-year record in state government that showcases his
deep commitment to public service. With immense dignity,
he declined to contest defeat at the hands of former Missouri
Governor Mel Carnahan—who had perished in a plane crash
two weeks earlier: “There were already loud, contentious voices
shouting and arguing with one another over the Bush-Gore
results. We didn’t need any more divisiveness.”

‘The book’s title is adapted from the instructions Ashcroft
received from President Bush on the morning of September
12: “Don’t ever let this happen again.” Ashcroft adopted the
words “Never again” as a personal motto for the remainder of
his time as Attorney General. Never again, he resolved, would
Americans suffer as they had on September 11.

Like Ashcroft, many Americans remember vivid and
personal details of the September 11 attacks: where they
were when they heard the news; when they first viewed
the horrifying images that became seared into the nation’s
collective consciousness; whom they telephoned immediately
after learning of the tragedy. Ashcroft’s own memories are as
vivid and pungent as anyone’s. He can “still see the doomed
leaping from the World Trade Center, and smell the stench of
the rubble.” His powerful recollections of that day bring back
one particularly terrifying aspect of the attacks:

We did not know whether more attacks were imminent. Four
aircraft had crashed—two in New York, one in Washington and
one in Pennsylvania—but still others were sending out distress
signals. These airplanes’ pilots responded that the mayday signals
were unintentional, but how were we to know whether or not a
terrorist was holding a knife or a gun to the captain’s throat as
we answered a mayday call? . . . How many other planes were
still out there with madmen at or near the controls?
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Ashcroft surveyed the carnage, stricken not only as a citizen,
but also as an Attorney General responsible for his fellow
citizens’ safety.

The most striking aspect of Ashcroft’s recollections of
September 11, however, is his account of the intense and
exhausting weeks to follow. Ashcroft’s descriptions of the
Government’s response to the attacks convey the great extent
to which he assumed personal responsibility for the prevention
of further terrorist attacks on American soil. He admits that
many considered his mission an impossible one. Indeed, a
common saying in the Ashcroft Justice Department captured
the difficulty of the nation’s struggle against terrorism: “The
terrorists can succeed if they hit just a single, but we have to
hita home run every day.” And while the stakes in the struggle
against terrorism could not be higher, the hunt for terrorists
is, as Ashcroft writes, a “game of inches”™—a painstaking and
difficult slog that must continue because “every incremental
step matters” and “each tiny bit of information can make a
difference.”

Lawyers and agents in the Department often saw that
Ashcroft’s commitment to the American people’s interests
included a deep and abiding respect for the Constitution. This
respect must have made it difficult indeed for him to bear
accusations that he was riding roughshod over Americans’
civil liberties. Before September 11, he demonstrated his
commitment to constitutional principles in the execution of
Oklahoma City bomber Timothy McVeigh. When the FBI
revealed that more than three thousand pages of documents
had not been handed over to McVeigh’s defense team,
Ashcroft delayed the convicted killer’s execution and ordered
a methodical sweep of all FBI offices worldwide for any other
relevant documents. As painful and embarrassing as the matter
was, Ashcroft insisted that “[i]t is not enough that we have a
guilty defendant. We must have an innocent system as well.”
Ashcroft’s commitment to the integrity of our constitutional
system was never far from the surface, even during the state of
extreme pressure and exhaustion that characterized the weeks
after September 11. Days after the September 11 attacks, even
in the midst of intense discussions of the best way to pursue
and apprehend terrorist suspects, he exhorted his team to
“think outside the box, 7ot outside the Constitution.” Echoed
long after Ashcroft issued it, this recurring refrain served as a
valuable guidepost for the Department’s efforts.

Ashcroft would need such intense focus on his goal of
“never again” in order to engineer the necessary and fundamental
changes in the Justice Department’s mission and mindset. The
magnitude of change required was daunting. The Department
had to fundamentally restructure its counterterrorism operations
by building a whole new infrastructure, designed to track and
hunt terrorists, arm agents and officers with appropriate
technological and legal tools, and instill an unfamiliar culture
of prevention.

Making these crucial changes required everyone in the
Department to understand that their top priority was now the
prevention of terrorist attacks. For decades, the FBI and the
Department had excelled at determining who had broken the
law and prosecuting them for it—after the fact. They now had
to move out of their comfort zone. The President’s charge to
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Ashcroft forced them to focus on prevention. Pursuing and
prosecuting terrorists affer an attack obviously remained part
of the Department’s mission, but it could not be the focus of
its efforts. The Department and the Bureau had to become
proactive, not reactive. Old models of law enforcement and
deterrence would no longer work with adversaries who not only
accept but glorify killing themselves in the course of attacking
innocent people.

‘This shift in focus, as simple as it may seem to some
readers, represented a significant break with the past. While
the protections built into our criminal process guarantee
criminal defendants a fair shake, many of these protections are
simply inconsistent with a prevention-oriented (as opposed to
prosecution-oriented) approach. Ashcroft describes the first
meeting of the National Security Council after September 11,
atwhich participants discussed ways to pursue those responsible
for the attacks. When the concern was voiced that some of these
tactics would impair the Government’s ability to prosecute,
the group quickly and unanimously agreed that “[p]revention
has to be our top priority.” Ashcroft and FBI Director Robert
Mueller underscored the importance of this mission by meeting
face-to-face every morning to discuss current terrorist threats. If
anyone within the Department or the Bureau had any doubts as
to the emphasis placed on the mission of terrorism prevention,
these doubts were quickly dispelled by the fact that the Attorney
General and the Director of the FBI deemed it necessary to
discuss this one topic, face to face, day in and day out.

An important part of the Department’s commitment
to prevention was its “spit on the sidewalk” policy. Bobby
Kennedy’s Justice Department had used a similar approach
to crack down on organized crime: If a terrorism suspect ran
afoul of the law in any way, even by spitting on the sidewalk,
the Government would apprehend and charge him. The
Department relied heavily on immigration violations—expired
visas, for example—in order to detain and/or deport terrorism
suspects lawfully. Ashcroft describes this approach as one that
bought valuable time to gather more information, connect dots,
and disrupt potential terrorist plots, all in a manner consistent
with the Constitution.

Another critical change that vastly improved the
Department’s ability to thwart terrorist attacks was the
elimination of the “wall” between law enforcement and
intelligence efforts on international terrorism investigations.
Previously, prosecutors and FBI agents conducting criminal
terrorism investigations were generally restricted from sharing
information with their counterparts in the intelligence
community who were keeping terrorists under surveillance. In
other words, different parts of the Government’s anti-terrorism
network were working independently, rather than sharing and
leveraging everything they knew about the terrorist threat. After
September 11, the Department’s leadership recognized the grave
dangers of this approach and proposed to Congress that the
wall be torn down. Congress agreed, allowing all of the nation’s
anti-terrorism resources to work hand-in-hand.

In spite of the high stakes involved, and the glaring need
for change at the Department, such change did not come easily.
Like most large institutions with long and proud histories, the
FBI and the Justice Department were slow to embrace change;
no matter how urgent the need to turn, large vessels like these
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organizations require a firm and determined hand at the helm to
commit to a new course. Given the radical re-tooling required,
the institutional hurdles present and the time pressure involved,
Ashcroft’s efforts yielded remarkable results.

The results of all of these efforts after September 11,2001?
During the remainder of Ashcroft’s tenure as Attorney General
and the service of his successor in that post, the United States
has not suffered another terrorist attack on its soil. To be sure, no
one can attribute the length of this respite to any single factor,
and Ashcroft makes no attempt to take credit for it. Indeed, he
provides a sobering reality check by intoning solemnly that we
“will suffer more terrorist attacks during this war with al Qaeda.
They are fanatical, relentless, and patient. . . . This network will
hit us again when they can.” Nonetheless, Ashcroft’s efforts
have surely enabled the nation’s antiterrorism network to gain
significant ground in the “game of inches.”

Ashcroft’s memoir accurately conveys to readers the
enormous amount of time, energy and resources that the Justice
Department devoted to the prevention of further terrorist attacks.
What the book does not provide, however—and likely could
not provide, given editorial constraints—is a comprehensive
depiction of the many other law enforcement priorities that
the men and women of the Department continued to tackle
after September 11. The Department remains responsible for
enforcing the entire gamut of federal criminal law, including
corporate fraud, drug trafficking, child exploitation, tax crimes,
antitrust violations, intellectual property theft, extraditions
and other forms of coordination with foreign law enforcement
authorities—the list goes on and on. These efforts had to, and
did, continue, and readers would be well served by a fuller
portrayal of Ashcroft’s tenure as Attorney General.

Ashcroft has given readers much food for thought. His
call for “unyielding mental toughness” in the fight against
terrorism, his prescriptions for continued advances in our
ability to prevent terrorist attacks, and the descriptions of
his own efforts to protect our country make for sobering yet
inspiring reading.

The Powers of War and Peace:
The Constitution and Foreign Affairs
After 9/11

By Jonn Yoo
Reviewed by Will Consovoy*

he idea that the President holds the primary power to

manage the foreign affairs of the United States, and

retains a substantial degree of autonomy in exercising
this constitutional authority, should be uncontroversial.
However, recent judicial decisions and the tide of opinion
over Bush Administration policies have drawn this principle
into question. In 7he Powers of War and Peace, former Justice
*Will Consovoy is an associate at Wiley Rein & Fielding LLD and former
law clerk ro the Honorable Edith H. Jones of the U.S. Court of Appeals
for Fifth Circuit. He recently co-authored a brief in the Sixth Circuit

on behalf of several amici supporting the Government in litigation
challenging the lawfulness of the NSA Terrorist Surveillance Program.
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Department official and current professor of law, John Yoo
offers an intriguing view of the Constitution’s foreign affairs
powers and, in so doing, makes an important contribution to
the debate over the proper role of the respective three branches
of government in matters of war and peace.

Powers of War starts from the assumption that the
Constitution vested the vast majority of foreign affairs powers in
the Executive—not in Congress or in the courts. The Framers,
Yoo argues, adopted a regime in which the office best suited to
respond to the dynamic nature of foreign affairs, the Executive,
would have a relatively free hand to confront international
crises. At the same time, however, Congress was relied-upon
to control appropriations and domestic legislation, to insure
against presidential overreach. Thus, the separate and coordinate
powers of the President and Congress allow them either “to
cooperate” or “to pursue independent and conflicting foreign
policies.” But, whatever accommodation is eventually struck
between the political branches, matters of war and peace are
to be free from judicial interference.

Professor Yoo’s analysis of text and history constitutes
a sharp departure from that of several notable scholars, such
as Louis Henkin, Harold Koh, and Michael Glennon. These
authors posit a Constitution that demands “equal participation
of Congress and the federal judiciary in national security
decisionmaking.” The notion that Congress and the courts have
an equal role in foreign policy matters is belied, Yoo claims,
however, by the plain text. Article II of the Constitution vests
“the Executive power” in the President and declares that the
“President shall be Commander in Chief of the Army and Navy
of the United States.” This broad grant of authority differs
sharply from the enumerated legislative grant—i.e., the powers
“herein granted”—to Congress in Article I of the Constitution.
Thus, Professor Yoo holds, the foreign affairs powers allocated to
the legislative branch, such as the Senate’s role in treaty-making,
are exceptions from the general grant of executive authority.

This means, again, that the Constitution does not
provide a “fixed process for foreign relations decisionmaking.”
Rather, in “allocate[ing] different powers to the president,
Senate, and Congtess, [it] allows them to shape different
processes depending on the international system at the time
and the relative political positions of the different branches.”
The Constitution, according to Professor Yoo, thus sets forth
a “flexible system for making foreign policy in which the
political branches could opt to cooperate or compete. The
Constitution did not intend to institute a fixed, legalistic process
for the making of war or treaties.” Viewed through this lens,
the historical practice of the federal government with respect
to foreign affairs, according to Yoo, “generally falls within the
range of permissible outcomes allowed by the Constitution.”
Powers of War thus espouses a view of separation of powers in
the area of foreign affairs that is political in nature—conflict
and compromise between the political branches occurs in a
power struggle largely without a judicial referee.

With this interpretation of text established, Powers
of War takes up the spirit of the letter, delving into several
contemporary foreign policy disputes; chief among them
“whether the Constitution requires congressional approval
of war or whether the president has the discretion to initiate
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military hostilities.” In Professor Yoo's view, the flexible nature of
foreign policy decision-making undermines the idea that there
is a single, correct means of waging war. Indeed, according to
the author, the President is not obliged to obtain a declaration
of war from Congress before committing our armed forces into
a foreign conflict. The declaration—"a legalistic function that
defines relationships and status under international law”—was
not intended by the Framers as a legislative check on unilateral
executive action. Rather, a legislative check on the Executive’s
war powers exists in that the President could never wage war
successfully “without Congress’s active cooperation in funding
and raising a military[.]”

History, according to the author, supports this reading of
the role of war declarations in validating the projection of force
abroad. The United States has only declared war five times, but
has committed troops to foreign battle over 125 times, including
the Vietnam, Korean and Persian Gulf Wars and the recent
military actions in Afghanistan and Iraq. As Professor Yoo sees
it, “[t]hese examples suggest that the branches of government
have established a stable, working system of war powers. The
President has taken the primary role in deciding when and how
to initiate hostilities. Congress has allowed the executive branch
to assume the leadership and initiative in war, and has chosen
for itself the role of approving military actions after the fact by
declarations of support and appropriations.”

True to its title, Powers of War does not conclude with this
examination of war powers, thorough though it is, but engages
in a discussion of peace-making powers as well, particularly in
Professor Yoo’s detailed analysis of the issue of treaties. As Yoo
explains, questions concerning the Constitution’s allocation of
control over treaties arise in several dimensions. One question
addressed is the extent to which the Senate’s advice and consent
authority grants to ita meaningful role in evaluating the wisdom
of entering into a treaty or whether the Senate should defer to
the President’s judgment as to the merit of a given international
agreement. According to Yoo, history reveals that this idea of
deference to the Executive’s judgment “has never held much
sway, as “[q]uestions about whether the Senate can exercise its
own independent judgment on treaties seem to have been long
settled by the political system.” While the role of the Senate
in interpreting treaties has proven far more controversial, Yoo
finds that historical practice has granted the President the
leading role. Whether this is due to the intentional design of
the Constitution by the Framers, or the inherent structural
advantages of the executive branch, “executive dominance of
treaty interpretation has become a fact of life.”

Last, as to the domestic effect of treaties, Professor Yoo
finds that “the branches have developed a settled practice that
emphasizes flexibility.” Indeed, according to Yoo, Congress
decision to render certain treaties “nullities as a matter of
domestic law” is “a vital means whereby the Congress can
check the executive branch. By preventing the nation from
carrying out the legislative elements of international obligations,
Congress can check efforts by the executive branch to achieve
a certain treaty-based foreign policy.” This is one important
insight among many in this work. Adopting a broad view of
“self execution”—a recently fashionable argument regarding the
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Geneva Conventions—the courts actually shift legislative power
from the full Congress to the President, with a limited consent
role for the Senate. As Yoo explains, “[n]Jon-self-executing has
the virtue of leaving foreign affairs in the hands of the political
branches, keeping the judiciary out of a policymaking role,
and providing the national government with the constitutional
flexibility to determine how best to live up to our international
obligations.”

A must-read for anyone interested in a deeper
understanding of these timely and important issues, 7he Powers
of War and Peace makes a valuable, if to some controversial,
addition to the ongoing debate on this topic—sure, not to
g0 away.
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