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PROFESSIONAL RESPONSIBILITY & . EGAL EDUCATION

ARE AMERICAN LAaw ScHOOLS FAILING?

An Exchange Between Prof. Brian Tamanahba & Prof. Harold See

The Collapsing Economics of Legal Education
Brian Z. Tamanaha*

Introduction

any law schools around the country are facing pain-
M ful financial distress. After enjoying flush times for

going on two decades, the downturn has come with
head-snapping swiftness and severity. In 2010, ABA accredited
law schools collectively enrolled 52,500 students—the highest
number ever.! Immediately thereafter, the number of applicants
to law school went into free fall, declining by about 10,000
each year thereafter. Around 57,000 people will apply for seats
in the entering class of 2013, down from a high of 100,000
applicants in 2004.2

To appreciate the implications of this decline, consider
that every year in the past decade law schools have accepred
55,000 or more students (2012 data are currently unavailable).
Not everyone who applies to law school can be admitted,
needless to say, and every year several thousand people who
are admitted choose not to matriculate. Extrapolating from
recent patterns, it appears likely that law schools will enroll
around 43,000 new students for the fall of 2013. Total enroll-
ment has not been that low since 1999.> Twenty additional
law schools have been accredited since then, so the competition
over students is fierce.

Many law schools are offering higher scholarship amounts
deeper into the class to entice people to enroll. In past years
typically only the top half of the entering class received schol-
arships, but now at some places bottom half students will get
discounts as well. Even then, many law schools will fall short
of their enrollment targets—there are simply not enough bodies
to go around. Law schools in this position are losing revenue
in two ways: fewer students in the seats and fewer dollars from
each student.

It gets worse. Law school revenues run on three year
cycles, each new class adding to the two previous classes. Recall
that the entering class of 2010 was the largest ever at many law
schools; following that banner year, at many schools enrollment
fell in 2011, and fell yet again in 2012—with 2013 promising
further declines. As a consequence, the highest-ever revenue
supplied by the departing 2013 class (the bloated group that
arrived in 2010) will be replaced by much lower revenue from
the new entering class.

*Brian Tamanaha is the William Gardiner Hammond Professor of Law at
the Washington University School of Law. His book Failing Law Schools
is available ar hrtp./fwww.amazon.com/Failing-Schools-Chicago-Series-
Sociery/dp/0226923614.
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The severity of the situation can be seen through an illus-
tration. Golden Gate’s entering enrollment has fallen sharply:
320 (2010), to 229 (2011), to 185 (2012). Tuition and fees
total $42,000. Let’s conservatively assume that Golden Gate
nets $20,000 from each student (discounted for scholarships),
and assume that no students transfer out or drop out (both
almost certainly do occur). Total revenue for academic year
2012-2013 ($14,689,000) will fall by $2.7 million in 2013-
2014 even if Golden Gate miraculously manages to keep its
enrollment from sliding any further. Assuming the same size
entering class in 2014, revenue will drop by another $880,000
the following year, before stabilizing. It will be hard to trim
expenses to match this decline because a significant portion of
law school costs are fixed.

The situation at Golden Gate is more challenging than at
most law schools, but it is far from alone. Although financial
information is not publicly available, it is likely that a sizable
number of law schools are looking at million-plus dollar deficits
ahead. Only the very top law schools need not worry because
there are enough high quality students eager to fill their classes,
but all the rest are looking at revenue shortfalls. Stand-alone
law schools are especially vulnerable because they are susceptible
to bond rating downgrades and have no deep-pocket university
to help them through the adjustment period.

A sharp decline in applicants inevitably leads to a decline
in the quality of law students, manifested in declining LSAT/
GPA medians and rising acceptance rates. A decade ago, for
the entering class of 2003, only 4 law schools accepted 50%
or more of their applicants (the highest at 55.4%).* Jump
forward to 2011: 42 law schools accepted 50% or more of
their applicants, broken down as follows: 29 schools accepted
between 50% and 59%; 7 schools accepted between 60% and
69%; 5 schools accepted between 70% and 79%; one law school
accepted 80.1%.° Further deterioration followed in 2012: 82
law schools accepted 50% or more of their applicants—that’s
nearly double the previous year, amounting to about 40% of
accredited law schools. Among these law schools, 43 accepted
between 50% and 59% of applicants; 23 accepted between 60%
and 69%; 13 law schools accepted between 70% and 79%; and
3 accepted more than 80%.° At one law school, nine out of
ten people who applied got in.

Here is another comparison to put the decline in perspec-
tive: A little more than half of the applicants who applied to
law school in 2004 were accepted somewhere; in 2013, around
seventy-five (and perhaps eighty) percent of the people who
apply will be admitted somewhere. As law schools reach ever
deeper into the applicant pool, they will admit students who
should not be in law school. Applicants with low LSAT/GPA
scores, in particular, have a higher risk of failing out and a higher
risk of not passing the bar exam.
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I. How LEGAL EDUCATION ARRIVED AT THIS IMPASSE

My book Failing Law Schools details how law schools came
to this fraught state. The core argument of my book is that
the cost of a law degree exceeds the economic return obtained
by a significant number of recent graduates. A few updated
numbers on tuition, debt, jobs, and salaries will reveal the basic
mismatch. (The situation has deteriorated since the writing of
the book nearly two years ago.)

Annual tuition at about a dozen law schools now exceeds
$50,000 (Columbia topping the list at $55,000), with many
other law schools poised to follow. Addinganother $15,000 to
$20,000 in annual living expenses, the three year out-of-pocket
cost of obtaining a law degree for students without substantial
scholarships is around or above $200,000 at dozens of law
schools today.”

Tuition has risen to these astronomical heights in a rela-
tively short period of time, although it has been going up for
decades. In 2000, average tuition at private law schools was
$21,790;in 2011, it was $39,184.® Average tuition at public law
schools also rose rapidly in this time span, going from $7,790
to $22,116.° These increases occurred during a relatively low
inflationary period.

The rapid run up of tuition produced a rapid increase in
debt levels for law students, about 90% of whom borrow to
finance their legal education. The average debt of private law
school graduates went from $70,147 in 2001 to $124,950 in
2011; at public law schools over the same period, average debt
increased from $46,499 to $75,728.10 Average debt levels for
private law grads have gone up yearly by alarming amounts,
rising from $91,506 (2009), to $106,249 (2010), to $124,950
(2011).'" Debt levels for the classes of 2012 and 2013 are
undoubtedly much higher (data not yet released by the ABA).
Bear in mind that these figures substantially understate the total
average debt students carry on graduation day because they do
not include undergraduate debt (average $25,000) and they do
not count interest accrued on debt while in law school, which
can add thousands.

Law school tuition and law graduate debt have gone up at
the same time that law grads have struggled through the worst
market for legal employment in decades, with many failing to
land lawyer jobs, with unprecedented numbers of graduates
taking part-time jobs and temporary jobs, and with many
earning relatively low salaries.'? Only 54.9% of law graduates in
2011 had obtained long term full-time lawyer jobs within nine
months of graduation; the success rate of 2012 grads improved
slightly, to 56.2%." Median starting salary of 2011 graduates
in private law jobs was only $60,000."

The job market looks to be challenging for years to come.
The U.S. Bureau of Labor (BLS) statistics estimates about
22,000 lawyer openings annually through 2020 (counting
departures and newly created jobs), at a time when law schools
yearly put out over 40,000 new graduates.”” BLS outlook is
blunt: “Competition should continue to be strong because more
students are graduating from law school each year than there
are [lawyer] jobs available.”'®

A few numbers on individual schools will expose the
severity of the situation. The average student debt at the
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fifteen most indebted law schools for the graduating class of
2012 is listed below (again, the figures exclude undergraduate
debt and the interest accrued on the loans), followed by the
percentage of the class in debt.!” After the dash, highlighted in
bold is the percentage of the graduates at each law school who
obtained long term full-time jobs as lawyers nine months after
graduation.'®

Thomas Jefferson $168,800 (98%) 28.8%
California Western $167,867 (89%) 43.8%
Phoenix $162,627 (97%) 43.6%
Northwestern $156,791 (82%) 76.3%

New York Law School $154,647 (83%) 39.6%
American $152,659 (77%) 38.9%

New York University $149,336 (81%) 91.1%
Southwestern $147,976 (79%) 44.1%
Georgetown $146,169 (78%) 73.3%
Whittier $143,536 (92%) 34.1%

Florida Coastal $143,111 (92%) 35.9%

John Marshall $142,587 (87%) 42.3%
Atlanta’s John Marshall $142,515 (92%) 43.5%
Catholic $142,115 (85%) 36.6%

Loyola Marymount $141,936 (78%) 41.4%

At top law schools like Northwestern, Georgetown, and
New York University, graduates also land attractive non-lawyer
positions, so their success rate is higher than the percentages
indicated above, but at lower ranked law schools this is far less
often the case.

The underlying employment results at many law schools
are sobering. Only 40 graduates out of 186 from Golden
Gate (average debt $137,484) landed long term full time jobs
as lawyers.”” At Loyola Marymount (average debt $141,936),
only 170 out of 411 graduates landed long term full time jobs
as lawyers. At American (average debt $152,659), only 180
out of 463 graduates landed these jobs. New York Law School
(average debt $154,647) had a massive graduating class, totaling
601 JDs, of whom only 238 landed long term full time jobs as
lawyers. Among the fortunate graduates from these four law
school who landed lawyer jobs, furthermore, a sizeable per-
centage ended up in firms of 2 to 10 lawyers, typically earning
salaries in the $60,000 range—far beneath what is necessary
to manage the standard monthly payment on the average debt.

Debt levels this high necessitate income well above
$100,000, which in recent years less than 15% of graduates
nationwide have obtained. Struggling under a combination of
high debt and salaries inadequate to service the debt, thousands
of recent law graduates will have no choice but to enter Income
Based Repayment (IBR), a federal debt relief program that as-
sists graduates in financial distress. IBR saves graduates from
defaulting by pegging monthly loan payments to a percentage
of their salary, then forgiving the balance of the loan at the
end of 20 years.

An expert on IBR, Professor Philip Schrag, has suggested
that, given the problem of high debt and inadequate salaries,
legal educators should see IBR as a “standard payment” mecha-
nism for law students with average debt levels.”® Schrag argues
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that this is a good thing, an appropriate way to subsidize legal
education, but it is stunning to hear that a government program
created to alleviate financial distress is fast becoming a standard
financing system for law graduates.

No wonder the number of applicants to law school is
falling through the floor. Tuition is too high and debt is too
high for the types of jobs many law graduates can reasonably
expect to land. Job opportunities and economic return for
graduates from top law schools are still attractive at current
tuition levels. Graduates from affordably priced flagship state
schools also stand to do well, carrying manageable debt levels,
with a solid chance at landing a lawyer job. Students who obtain
substantial scholarships should also do fine thanks to reduced
debt. But outside these categories, students who attend law
school expecting to take on debt above $100,000 are rolling
the dice on achieving positive results—with the odds stacked
against them. People are turning away from law school in droves
because for many the downside risks are unacceptably high.

II. RerorM TO THE FEDERAL LOAN PROGRAM

As with all markets, adjustments to the warped econom-
ics of legal education are in the works. The current decline
in applicants is reducing the price for many law students via
increasingly aggressive scholarship discounting. When every
student gets a scholarship, tuition has gone down, even if not
on the surface. The decline in applicants, if it continues, will
also help lessen the oversupply of law graduates over time.
Enrolling 40,000 will, after attrition, produce about 37,000
graduates; subtracting graduates who don't pass the bar or who
don’t want to practice law, the number of grads seeking lawyer
jobs will come down another few thousand. That is still above
the number of openings projected by BLS, but not by as much.

Leaving it to the market, however, cannot bring the neces-
sary reforms because it is not a well-functioning market. The
federal loan program and IBR prevent the operation of normal
economic signaling and accountability.

The federal loan program distorts the market because it
supplies up to the full cost of attendance (tuition and living)
to any student admitted to any law school who asks for a loan
with no limits and no evaluation of the likelihood of repayment.
That is why a low ranked school like New York Law School can
charge tuition at the same level as Harvard, notwithstanding
that graduates of the latter secure excellent opportunities while
many of the former are struggling. Private lenders would not
loan $154,647 (the average debt) to a NYLS student, and to
students at schools like it, without demanding prohibitively
high interest rates (or a federal guarantee) because the likelihood
of non-payment would be too high.

IBR further distorts the market by effectively rendering
the size of the debt irrelevant. Because monthly payments
are calculated based on earnings, not on the amount owed,
assuming the same income, the amount repaid over twenty
years (when the balance is cancelled) will be the same whether
a person owes $150,000 or $300,000."

A number of law schools have begun to incorporate IBR
into their admissions pitch to ease the concerns of prospec-
tive students reluctant to take on large debt. To offer just one

October 2013

example, in a promotional podcast, California Western law
professor Don Smythe asserts that “$100,000 plus” debt should
not worry prospective students because IBR, which he calls
an “important public subsidy to all prospective law students,”
insures low monthly payments and debt cancellation after 20
years.”> Dean Steve Smith adds, “And in a sense it is a safety net
because whatever the principal is you've borrowed you are not
going to go bankrupt; you should not be paying more than,
now it is less than, 10 percent, of your adjusted gross income,
your discretionary income, to repay loans. So that is a kind of
safety net.”?

Average debt for California Western’s 2012 graduating
class was $167,867; only 124 out of 283 graduates that year
landed long term full time jobs as lawyers—the majority in posi-
tions that typically pay $60,000 or less. A significant proportion
of the class is destined for IBR. Without the existence of IBR
to ease students’ concerns, schools like this would go under
sooner because many prospective students would be frightened
away by the high debt and poor results. IBR was intended to
rescue grads who find themselves drowning in high debt, but
some law schools, struggling for their own survival, are using
the program to encourage students to jump into risky financial
waters that will likely leave them floundering.

The federal loan program is essential to provide access to
education, and IBR provides graduates in financial distress with
much needed relief. Unfortunately, law schools have twisted
these programs to our own ends. Unless and until these pro-
grams are reformed to include greater accountability, tuition at
many law schools will be too high, debt will be too high, and
the oversupply will continue.
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Are American Law Schools Failing?
Harold See*

rofessor Tamanaha tells us— as he more fully details

in his book, Failing Law Schools (2012)— that in the

past few years there has been a dramatic decline in law
school applications and in law school enrollments. There has
been a decline from 2010 to 2013 of nearly 25% in first-year
enrollments.! There is an implication that this decline is not
temporary.

I. Law ScuooLs

The occurrence and prospect of an extended decline
in law school enrollments has profound implications for the
modern law school. The late 20*-early 21* century law school
model has been one of reduced teaching loads, enhanced ad-
ministrative support, and the proliferation of faculty.®> Facing
an apparently highly inelastic demand for legal education, law
schools were able to increase both enrollment (quantity) and
tuition (price);* thereby, generating an increasing stream of
income to the law schools that enabled them to support more
faculty, each teaching fewer contact hours and fewer students,
while paying higher salaries and hiring more administrators and
support staff. Recently, however, with the number of potential
law school applicants declining,’ and the demand for legal
education apparently reflecting a measure of price elasticity—
that is, the higher the price (tuition), the fewer prospective
students will apply—there is a contraction of income into legal
education to fund current faculty, staff, and general overhead.

As Professor Tamanaha demonstrates, many, apparently
most, law schools have experienced significant reductions in
enrollment in their entering classes. Some institutions that
were considering starting law schools have deferred those
plans;® and, there has been the suggestion that some existing
law schools may be forced to close.” Smaller numbers means
a reduction in tuition income.® Moreover, because the same
dollar value in scholarships and tuition waivers is likely to be
awarded in a down market as in a law school boom,? total law
school income is likely to fall at a rate faster than enrollments
decline. Absent substantial increases in outside income (which
appear unlikely in today’s economy), there is no choice but to
abandon the move toward more faculty and staff, combined
with reduced teaching loads."

Even in the presence of federal funding, including
virtually unlimited funding for student education loans,"!
what seemed to be a limitless supply of law students has been
dwindling. Absent a convincing, fact-based explanation for the
decline, however, there is no reason to believe it will continue
forever. The rationale commonly offered for the decline is that
students enroll in law school to become lawyers who will earn
a high rate of return on their investment in a legal education,
and that the prospect for this high rate of return has greatly

Mustice, Supreme Court of Alabama (Retired); Professor of Law, Belmont
University College of Law
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diminished because changes in the legal profession have reduced
the need for lawyers. Ethan Bronner offers:

Many of the reasons law jobs are disappearing are similar
to those for disruptions in other knowledge-based pro-
fessions, namely the growth of the Internet. Research is
faster and easier, requiring fewer lawyers, and is being
outsourced to less expensive locales, including West Vir-
ginia and overseas.'?

Presumably, West Virginia lawyers are also American
lawyers who can benefit from this same new technology to
practice the same law in West Virginia that once was practiced
only in cities like New York and Chicago. Moreover, while
hiring at “major firms” might have declined," the Bureau of
Labor Statistics (“BLS”) does not list attorneys as a declining
occupation like “[f]armers and ranchers” or “sewing machine
operators.” In fact, it states, “Employment of lawyers is expected
to grow by 10% from 2010 to 2020, about as fast as the average
for all occupations.”*

The authors of a BLS study projecting job openings be-
tween 2008 and 2018 noted that, “Although economic growth
will create a substantial number of job openings.. . ., the majority
are expected to come from replacement needs.”" It may be that
fewer lawyers will choose to retire than is projected by the BLS
economists;'® but, of course, it may also be that more lawyers
will choose to retire. One thing, however, is certain: A choice
not to retire is, given the human condition, always a temporary
one that is subject to mortality. If there are fewer departures
today, there will be more tomorrow.

One must wonder at the dissonance of blaming “the
problem” on the lack of a need for lawyers. Isn't this the society
that Alexis de Tocqueville described, where every social issue
ends up, sooner or later, in a court of law? As one New York
Times story reported:

“We have a significant mismatch between demand and
supply,” said Gillian K. Hadfield, professor of law and
economics at the University of Southern California. “It’s
not a problem of producing too many lawyers. Actually,
we have an exploding demand for both ordinary folk
lawyers and big corporate ones.”"”

The assertion, then, is that lawyers are too expensive;'®
but, if we are to give any credence to the interaction of supply
and demand, the solution to lawyers being too expensive is
more lawyers."” In fact, we may have come very near opening
up the gates to lawyers in the early 2000s, when existing law
schools expanded their class sizes and new law schools were
opened and accredited.?

The reaction to producing more lawyers to address the
perceived need for legal services is this:

Law school defenders note that huge swaths of the coun-
try lack adequate and affordable access to lawyers, which
suggests that the issue isn’t oversupply so much as mald-
istribution. But when the numbers are crunched, studies
find that most law students need to earn around $65,000
a year to get the upper hand on their debt.
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That kind of money is hard to earn hanging a shingle in
rural Ohio or in public defenders’ offices, the budgets of
which are often being cut. As elusive, and inhospitable,
as jobs in Big Law may be, they are one of the few ways
for new grads to keep out of delinquency.”!

But, the size of the salary needed to pay off aloan is largely
irrelevant. If a recent law school graduate cannot earn “around
$65,000” with her/his law degree, what is the job the law gradu-
ate will take that will pay $65,000? Is the next best alternative
really to be a barista at Starbucks or to go on unemployment?
Or, wouldn’t we expect the young lawyer to bid down the cost
of legal services for those who cannot afford “big-firm prices,”
so long as the return to the young lawyer remains higher than
the next best alternative?*? This, of course, may mean temporary
or part-time employment, or working long hours for small
compensation while building up a practice.”

If legal education is not worth the investment, then we
would expect applications to decline and law schools to contract
and to cut costs.”* Market adjustments can be harsh. Some
schools are reducing the real tuition paid.”® And, law schools
are feeling pressure to cut their costs.?® Some have laid off staff
and reduced faculty size.”” Some are altering their curricula to
make them more practice oriented,” or designing programs
to reach new markets.”” Others are considering such steps as

offering a two-year J.D. program,®

thereby reducing at least
the opportunity cost of the time spent in school.

There are also at least two other options open to cash-
strapped law students. If the cost of a legal education from an
ABA-accredited law school is too high for the expected return,
there are unaccredited law schools in at least four states, that
will permit practice in those states;®! and it is still possible to
“read the law”—qualifying through apprenticeship instead of
attending three years of law school.? Although these options
have long existed, fewer students seem to be turning to them,
suggesting that students and employers perceive some advantage
to the legal education offered by ABA-accredited law schools.

II. Law STUDENTS

Law schools are adjusting and changing. The professed
concern, however, is not so much to save the modern model
of the law school. There are two charges, which relate to law
students: first, that law schools are turning out too many gradu-
ates; and, second, that law schools are perpetrating a kind of
fraud on law students by suggesting that legal education will
produce a return much greater than the cost of that education.

The first claim, that law schools are turning out “too
many” graduates (lawyers), is difficult to evaluate, because
it presumes, first, that there is a right number of law school
graduates to be turned out, and, second, that it is the job of law
schools, collectively, to turn out that “right” number. Taking the
second issue first, the Sherman Antitrust Act, 15 U.S.C. §§1-7,
embodies the general proposition that producers should not
conspire to limit the quantity of their product supplied to the
market, but that markets should be allowed to adjust based on
the decisions of individual consumers and suppliers,” that is,
in this case, prospective law students and individual law schools
based on their individual markets.** In 1995, the Department
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of Justice filed an antitrust complaint charging the American
Bar Association with violating Section 1 of the Sherman Act
by engaging in anticompetitive practices with respect to its
accreditation of law schools. The ABA entered into a consent
decree. In 2006, the Justice Department petitioned that the
ABA be held in civil contempt for “violating multiple provisions
of a 1996 antitrust consent decree.”® The ABA acknowledged
those violations and agreed to reimburse the government for
fees and costs of the Department of Justice investigation. Any
suggestion that law schools should collude, expressly or covertly,
to restrict law school enrollments requires a sufficient legislative
justification for why the market for legal education should be
treated differently from those for professional athletes, actors
and musicians, teachers, salesmen, mechanics, and so on.”

I recall, half a century ago, being cautioned by a guidance
counselor that I should not consider going into law, because
there were “too many” lawyers already. My research revealed
that, in the most recent years then reported, there had been more
law graduates than lawyer jobs. I went back in the statistics as
far as I could, and discovered that as far back as I could find,
there had been more law graduates than lawyer jobs. This does
not distinguish the market for law-trained graduates from those,
for example, for university-trained athletes, rock musicians,
actors, or, for that matter, schoolteachers.*®

“Many [law school] graduates will find that their legal
educations give them the skills to find rich and rewarding lives
in business, politics, government, finance, the nonprofit sector,
the arts, education and more.” This should be no surprise. The
Kaplan Test Prep Survey disclosed that 23% of pre-law students
surveyed wanted to use their law degree “to go into politics at
some point,” and 23% wanted it “for business purposes.”*
Of the 498 chief executive officers on the 2012 Fortune 500
list, 46 hold J.D. degrees.?! 55 of the 100 Senators in the U.S.
Senate have law degrees.* And, an array of well-known authors
(John Grisham, Studs Terkel, Wallace Stevens), actors (Paul
Robeson, Ozzie Nelson, William Sanderson), sports figures
(Tony LaRussa, David Stern, Terry Bowden) and others (Otto
Preminger, Howard Cosell, Stephen Pastis) have law degrees.*

For other law school graduates, what attracted them to
the law may not have been the prospect of a large monetary
reward.* Some may consider a law degree a good thing to
have in some so-called non-law job, or even in the absence
of remunerative employment, for example, for helping the
disadvantaged to secure their rights, protecting an endangered
species, or looking after one’s own family’s interests:

In the early 1970s, the ABA created a Task Force on
Professional Utilization to study what it called the ‘over-
supply of lawyers.” . . . The final report of the Task Force
concluded that while not all graduates could find work in
law firms (especially the most prestigious ones), they did
find work. Graduates also went to work in non-legal and
non-law-related jobs in business, industry, government,
education, private associations, NGOs, and virtually every
One might
argue that if you are not going to practice law, why should
you go to law school? The answer is that a legal education

other conceivable work environment. . . .
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provides training that will give you an advantage in the
job market —both in getting the job and performing
the job. What the Task Force discovered in the 1970s

remains true today.?

Lawyers are not trained, like unskilled laborers, simply to
do today’s job. They are trained to do an evolving job in a society
steeped in laws and regulations. The practice of law today is
not what it was in the 1980s; yet, many people trained in that
era are at the apex of their profession today. Moreover, if law
schools are to be held accountable for not foreseeing the decline
in job openings that would hit, or continue—contrary to prior
experience—three years after students started law school (three
and a half to four years after they had applied), then law schools
must also be held accountable to foresee any potential boom (if
it is to materialize through economic growth, structural changes,
or baby-boomer lawyers dropping like flies), and dramatically
increase admissions to address that future unseen need. It is
remarkable how well critics can see the recent past and foresee
the continuation of that trend into the future.

The second claim is that law schools are perpetrating a
fraud on prospective students, or at least misrepresenting the
value of a legal education. There is no justification for putting
out false information, and there are examples of misreporting;*’
bug, it is disingenuous to assert as fact that a legal education is
not worth the investment or, as noted, to imply that the only
value of a legal education is to practice law or to reap a monetary
reward substantially in excess of the total cost of that education.

Even if we were to accept the premise that the only le-
gitimate interest in a law degree is monetary return, there is
no reason to believe that three years” investment must produce
an immediate profit. Recently, Michael Simkovic and Frank
Mclntyre analyzed the value of a law degree.”® They find
that, “given current tuition levels, the median and even 25"
percentile annual earnings premiums justify enrollment”, and
they “estimate the mean pre-tax lifetime value of a law degree
as $1,000,000.”* Thus, even accepting the implicit premise
that the only, or at least the predominant, reason for attending
law school is to secure a substantial monetary return on that
investment, this apparently well-designed and conscientiously-
carried-out study indicates that a law degree remains an excellent
long-term investment.’® At the very least, such a conclusion
cannot be dismissed out of hand.

Moreover, Jonathan D. Glater observes that fewer people
are applying to law school and the number of LSAT takers earn-
ing higher scores has declined disproportionately. He offers that
this “means that an applicant who scores well may have a better
shot of getting into a highly selective institution than in years
past, and perhaps of getting a more generous aid package as a
result of competition over students with high scores.”! Thus,
now could be the ideal time to apply.

Even if we believe that it is unlikely the legal profession
will ever again look as good as it has in the recent past, we may
well question whether our judgment should be substituted for
that of the investors in legal education themselves.*? As is noted
above, some may be interested in more than, or other than, a
financial return. And, some may disagree with our gloomy view
of the future—a position that is not without analytical support.
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Prospective law students have a number of sources of
information about law schools. They can, of course, look at the
information put out by the various schools. They can consult
the annual U.S. News and World Report law school rankings.
But these are far from all the sources that are available. U.S.
News itself puts out a more detailed analysis.”® The American
Bar Association Section of Legal Education and the Law School
Admission Council put out their own ABA/LSAC Official Guide
to ABA-Approved Law Schools to help guide prospective law
students in their choice of law school.” The Princeton Review
publishes information and evaluations of law schools,” as
do various others.” In addition to these sources, prospective
students can search the internet, seek out lawyers in their com-
munities or the communities or practice areas in which they are
interested, or ask the advice of others who use or are familiar
with lawyers or law schools.

There may be some question as to the level of sophisti-
cation of prospective law students, but it is hard to call them
“unsophisticated consumers.” They are college graduates who
presumably can read and write. They are purchasing an expen-
sive good. They have an extended period of time to consider
the choice, and generally are not limited to a single school or
even a single locality in making their choices. They have ample
opportunity to consult others before making and finalizing their
choices, and they can, if they choose, visit the law schools they
are considering, observe their operation, and ask the consumers
there for evaluations of the law school.

There have been at least a dozen lawsuits filed by law
school graduates accusing their law schools of misleading them
as to the prospects of employment.” One of these cases has been
decided by a trial court. In Gomez-Jimenez, et al, v. New York
Law School,’® Justice Melvin L. Schweitzer of the New York
Supreme Court evaluated the claims of nine New York Law
School students that their law school had misrepresented its
placement statistics. In deciding to dismiss the complaint, Jus-
tice Schweitzer concluded that the employment statistics were
not “misleading in a material way for a reasonable consumer
acting reasonably.”® He held the law students to the standard
of reasonable consumers acting reasonably.

All of this is not to say that better information could not
be made available. U.S. News has taken steps to improve the
information on which it relies, and the ABA is looking into
changing reporting rules for law schools. Professor Tamanaha
has questioned why law schools” entering class LSAT percentile
scores and GPAs are not reported directly by the LSAC, instead
of relying on the schools to report them.® Such steps could help
students in making informed choices.

III. ConcrusioNn

[ agree with the principal point Professor Tamanaha makes
in his essay, that the federal government’s making low cost funds
available to facilitate payment for law school has had the effect
of increasing the cost of that education and the number of law
school graduates. This has, in turn, contributed to the size of
the recent economic adjustment in legal education. When ad-
ditional money to purchase a product (legal education) is made
cheaply available through government guarantees, low interest
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rates, or the prospect of debt forgiveness, the effective demand
for that product is increased. As a result, profits to the suppliers
(law schools) are increased. It should be no surprise to anyone
(with the possible exception of the federal government) that law
schools, and universities in general,*! have reaped a significant
share of the benefit of low-cost loans to students. These profits
induced law schools to increase price (tuition) and enrollments,
and attracted others into the market for legal education. When
the value of the output dropped (because of its increased avail-
ability, and other factors including an economic downturn),
the adjustment impacted the prior beneficiaries—law schools
and recent graduates. However, I do not foresee that program
disappearing anytime soon.

As to the general phenomenon that has generated so
much recent attention—the present decline in law school
enrollments—it appears to be more of a problem for those
in legal education than it is for society at large. If lawyers are
truly a vestige of times past, then enrollments will continue to
decline. If not, we can expect the marketplace to call out new
waves of students in the future.®?

Last February, Ethan Bronner reported on a pubic hear-
ing held by the American Bar Association’s Task Force on the
Future of Legal Education.®® He reported that, “As the meeting
ended, one task force member . . . summed it up. “The house
is on fire, he said.” What strikes me about the article is that
everyone seemed to have a solution: “reducing the core of law
school to two years,” simplifying the bar examination, relax-
ing accrediting standards, training for “the equivalent of nurse
practitioners,” setting up “law courses for students in other parts
of the university,” offering “far more practical and closer ties
to the legal profession,” more exposure to international issues,
and “instead of restricting the number of adjunct lecturers like
himself, law schools ought to greatly increase them because
they bring real-world examples to students.” Forgive me, but
what is the problem these proposals will solve? As a former
firefighter, I am reminded of the instruction that before knock-
ing out windows and sending streams of water into the house
to ruin whatever is inside, first locate the fire so that the water
can be directed at the problem. Law schools are feeling pres-
sure to adjust, and prospective students are being circumspect
about the future of the profession. Isnt the system really doing
what it should? And, if there really is someone out there who
foresaw all that has happened, whose problem would her or
his solution have fixed?
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