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ENVIRONMENTAL AW & PROPERTY RIGHTS

THE RECORD OF THE ROBERTS COURT IN ENVIRONMENTAL CASES: PRO-BUSINESS OR

PrO-GOVERNMENT?
By Jonathan H. Adler*

he Supreme Court’s October 2008 Term was not

particularly good for environmentalist groups. Indeed,

it was their “worst term ever,” according to Georgetown
University law professor Richard Lazarus.! The Court heard
five environmental law cases that Term.? In each case, the side
favored by environmentalist groups had prevailed below, and
in each case the Supreme Court reversed. According to Richard
Frank of the University of California at Berkeley’s Boalt Hall,
it was “a miserable year for the environment in the Supreme
Court.”

It is unusual for the Supreme Court to take five
environmental cases in a single Term.* It is even more unusual
for the Court to side uniformly against environmental interests.
Was the October 2008 Term an outlier? Or was it an indication
of a newfound hostility to environmental protection on the
Supreme Court?

Many commentators rushed to embrace the latter
conclusion. Environmental attorney Glenn Sugameli of
Earthjustice accused the Court of adopting “pro-business
blinders.”® Slate’s Dahlia Lithwick wrote that “environmentalists
are always buried” by the Roberts Court.® Douglas Kendall of
the Constitutional Accountability Center told the National Law
Journal that the Roberts Court “is chipping away at the very
foundations of environmental law in this country.””

Concerns that the Roberts Court is hostile to environmental
protection draw upon a larger narrative that the Roberts Court
is both more conservative and more favorably disposed to
business interests than its predecessors.® Chief Justice Roberts
and Justice Alito had yet to sit on the Court for two full Terms
before commentators began to accuse the Court of a “pro-
business” bias.” In March 2008, the New York Times Magazine
published a lengthy article by George Washington University
law professor Jeffrey Rosen, “Supreme Court, Inc.,” making the
case that the Supreme Court had undergone an “ideological
sea change,” shifting its allegiance from “progressive and
consumer groups’ to the business community.!® The paper
itself accused the Court of “a knee-jerk inclination to rule for
corporations over workers and consumers”! and decried the
Court’s “reputation for being reflexively pro-business.”'? Other
news organizations repeated the claim that President George
W. Bush’s Supreme Court nominations had helped to create a
“pro-business judiciary.”'?

Legal scholars debate whether the Roberts Court has, in
fact, been “pro-business” during its first several terms.'* While
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the Court appears to have taken a greater interest in business-
related cases, particularly in terms of the percentage of its
smaller docket, it is unclear that the Court has been any more
“pro-business” than its predecessors in any meaningful sense.
While business litigants have had their share of victories over the
past several terms, they have also had more than a few stinging
and far-reaching defeats, particularly in the area of preemption.
While business groups won nearly every preemption case
between 2006 and 2009, it has since lost several important
preemption cases, including Wyeth v. Levine' and Cuomo v.
Clearing House Association.'®

I conducted a preliminary analysis of the Roberts Court’s
decisions in environmental cases for a January 2009 Santa Clara
Law Review symposium on “Big Business and the Roberts
Court.”" In this analysis, I concluded that there was no evidence
of a “pro-business” tilt in the Roberts Court’s environmental
decisions. If anything, the Court’s decisions in environmental
cases suggested a tendency to side with government agencies
and state interests, and not any particular hostility to regulation
or sympathy for business litigants. In the intervening months,
little has changed. Taking into account those decisions handed
down since that symposium does not alter the conclusions.
The remainder of this article summarizes the Roberts Court’s
approach to environmental cases, drawing upon the research
and analysis contained in my prior article, and explains the
basis for these conclusions.

WHAT Is “Pro-BusiNess” oR “ANTI-ENVIRONMENT”?

Court commentaries routinely slap labels on Court
decisions—"pro-business,” “pro-consumer,” “anti-environment,”
etc.—without providing any meaningful context or discussion
for what such labels mean. It certainly appears the Roberts
Court is more interested in business-related cases than its
predecessors, insofar as the Court appears to have taken more
such cases, even as its docket has shrunk. “The Court’s increased
attention to business related cases—even as its overall docket
has continued to shrink—is indeed eye-catching,” according to
Michael Greve of the American Enterprise Institute.'® Business-
related cases have accounted for one-third to one-half of the
Court’s docket in recent years, depending on how one defines
the term."”

The phrase “pro-business court” is undoubtedly intended
to signify more than the Court’s increased willingness to
consider complex legal questions of great importance to the
business community. It is a phrase that signifies a substantive
inclination, if not necessarily an actual bias, to decide cases
in a particular way. But what is this inclination or bias? Is it
a preference for business litigants? Or a preference for legal
outcome that “business” prefers? And what outcomes are these?
In many areas of the law, businesses are on both sides. Does
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“pro-business” mean a preference for a freer or less regulated
marketplace? But this is not always good for businesses—pro-
market and pro-business are not the same thing.

The identities of the litigants are poor proxies for the
underlying merits, as well as whether a given result benefits a
broader group or interest. That an individual corporation or
business group is on one side or another of a case does not mean
that it represents what is good for “business.” Business-related
cases regularly pit businesses against one another, and many
businesses benefit from legal rules that might be harmful to
business activity more broadly.

In his New York Times Magazine article, Rosen reported
that “the Roberts Court has heard seven [antitrust cases] in its
first two terms—and all of them were decided in favor of the
corporate defendants.”® This is true, and Rosen presented it
as evidence in support of his thesis that the Roberts Court is
“pro-business.” Yet the plaintiffs in all but one of these cases
were businesses as well. So in all but one of the Roberts Court’s
antitrust cases in its first two Terms, “business” won and
“business” lost. So whether the prevailing party was a business
tells us very lictle.

Because the Roberts Court has tended to side with
defendants in antitrust cases, perhaps it would be fair to label
these decisions as “pro-business” insofar as these decisions have
made it more difficult to challenge established business practices
as anti-competitive. Perhaps, but this is still overly simplistic,
as focusing on whether plaintiffs or defendants won more cases
reveals very little about the underlying merits of the cases.?!
Only a handful of cases are at issue. Unless one makes the
improbable assumption that the cases represent a random and
representative sample of available cases, any effort to determine
whether these decisions reveal a “pro-business” inclination have
to address the underlying merits of the specific claims considered
by the Court. Reversing an outlying pro-plaintiff Ninth Circuit
opinion so as to create greater uniformity and consistency
within the case law is quite different from overturning decades
of precedent or turning the law in a decidedly more “pro-
defendant” direction.

Several antitrust scholars have argued that the underlying
theme of the Roberts Court’s antitrust decisions is not that the
Court is “pro-business” but that it is “pro-consumer welfare.”*
From this perspective, the Roberts Court has internalized
the insights of the Chicago School of antitrust analysis and
seeks to prevent legal challenges to pro-competitive business
arrangements. As Judge Douglas Ginsburg and Leah Brannon
wrote recently, the Roberts Court appears to be “methodically
re-working antitrust doctrine to bring it into alignment with
modern economic understanding.”? From this perspective, it
would be more accurate to call the Roberts Court’s antitrust
decisions “pro-consumer” or “pro-market” than “pro-business.”
Among other things, the Court’s antitrust decisions could make
it more difficult for businesses to use antitrust law to hobble
more efficient competitors.

The same caution is due when seeking to characterize
environmental decisions as “pro-business” or even “anti-
environment.” It is overly simplistic to characterize environmental
cases as contests between “business” and “the environment.”
Environmental policy decisions tend to benefit some business
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interests even as they may impose costs on others. Enactment of
some federal environmental laws was actively supported by some
corporate interests. Indeed, the federalization of environmental
law was driven, in part, by national firms that sought to displace
variable and potentially more stringent state standards.* In
some cases, business interests have sought to use regulatory
policy as a means of achieving comparative advantage, often
by disadvantaging competitors.”” Environmental controversies
often pit one set of industry groups against another, as when
incinerators and cement kilns face off on air emission standards

26 This was also

or oil and agribusiness fight over energy policy.
true in the Roberts Court’s most high profile environmental case,
Massachusetts v. EPA, as businesses hoping to gain financially
from the imposition greenhouse gas controls supported the
petitioners, while most business groups lined up on the other
side.”” Indeed, one of the firms seeking greater environmental
regulation in Massachusetts was before the Roberts Court two
years later seeking less stringent environmental regulation in
another context.?

Although business interests are not uniform or monolithic,
it is nonetheless possible to identify a particular side in a given
case with business interests generally. That is, in some cases it
is relatively clear which side is more in line with the majority
of business interests. In the environmental context, while there
are businesses that stand to benefit from increased regulation,
the “pro-business” position is usually (if not exclusively) the
position that is more resistant to regulation.

Even if we can identify the “pro-business” side in a given
case, not all “pro-business” positions or decisions are the same.
There is a meaningful difference between a court decision
that maintains a status quo favored by business interests and
a decision that shifts the law in a “pro-business” direction.
Ratifying a legislative deal or administrative ruling supported
by business interests is quite different from judicial invalidation
of regulatory initiatives. Adopting a narrow interpretation
of a federal statute creating private rights of action against
corporations is quite different from imposing constitutional
limits on punitive damages or regulatory impositions. The
latter may be evidence of an actual “pro-business” tilt, while
the former may illustrate nothing more than deference to the
political branches, and may only yield “pro-business” outcomes
so long as the political branches are sufficiently sympathetic to
business interests. And insofar as the vast majority of cases in
which the Roberts Court has adopted “pro-business” outcomes
are of the former variety, this should inform our assessment of
the extent to which it is a meaningfully “pro-business” court,
particularly as recent political shifts may portend a less business-
friendly legislative and executive branch.

Tae RoBERTS COURT’S ENVIRONMENTAL DECISIONS

Accepting the qualifications outlined above, is it
fair to characterize the Roberts Court as “pro-business” in
environmental cases? And what does this tell us about the
Roberts Court more broadly? Since John Roberts became
Chief Justice, the Court has decided 10 of its 18 environmental
cases in a “pro-business” way. At the same time, the federal
government’s position has prevailed in 10 of the 15 cases in
which it took a position, and government positions prevailed
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against private challenges in 11 of 16 cases. This is an admittedly
small set of cases from which to draw definitive conclusions, but
they can form the basis of a preliminary assessment: the Roberts
Court’s decisions in environmental cases show little evidence
of any pro-business orientation and the Court appears to be
more deferential to governmental interests than it is solicitous
of business concerns.

If we step back from the numbers, and consider the
substantive effects of the cases, there is even less evidence of a
“pro-business” inclination on the Court. Most of the business
wins occurred in relatively narrow cases that had little effect on
pre-existing law, while several of the losses are quite dramatic
and will have profound effects on economic interests. The
aggregate effect of the pro-business decisions on environmental
law and future environmental litigation has been quite meager,
while the less business-friendly decisions could have substantial
legal and practical consequences for many years to come.

Consider the four most significant victories for business
interests in environmental cases during the Roberts Court
era: Exxon Shipping v. Baker,”® National Association of Home
Builders v. Defenders of Wildlife,® Rapanos v. United States,'
and Burlington Northern & Santa Fe Railway Co. v. United
States.?* In Exxon Shipping v. Baker, the Court struck down a
multi-billion-dollar punitive damage award against Exxon but
also unanimously rejected the oil giant’s claim that punitive
damage awards were preempted by federal law, and the majority
confined its holding limiting punitive damage awards to cases
arising under the federal common law of maritime.** The
Court’s decision in NAHB v. Defenders of Wildlife imposed a
significant limitation on the application of the Endangered
Species Act to pre-existing statutory obligations, but in doing
so it affirmed historical agency practice and long-standing lower
court decisions on the question. In Rapanos, the Court adopted
a potentially significant limitation on federal jurisdiction over
wetlands lacking a “significant nexus” to navigable waters but
also reaffirmed that the U.S. Army Corps of Engineers and
Environmental Protection Agency retain substantial authority
to define “substantial nexus” so as to reclaim much of the
jurisdictional ground that was lost.*

Burlington Northern & Santa Fe Railway v. United States,
which narrowed the scope of “arranger” liability and clarified
the standards for apportioning cleanup costs among potentially
responsible parties under Superfund, could be more significant,
even if only due to the dollar amounts at stake in some Superfund
cleanups. Justice Stevens’ decision for an eight-justice majority
may have unsettled some environmentalist expectations, but
the holding rested squarely on a plain reading of the statutory
text. Concluding that “arranger” liability only applies to those
who take actions directed at the disposal of hazardous waste and
cannot be applied to anyone who sells or transfers a product with
knowledge that it might be mishandled, the opinion is hardly
evidence of judicial hostility to regulation of private business.
In United States v. Atlantic Research Corp., a private firm won
another Superfund case against the federal government, but this
was a Superfund cost-recovery action and the business position
was also supported by environmentalists.

Contrast these decisions with those cases in which the
Court sided against business interests. The most important
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environmental case decided by the Roberts Court—indeed,
one of the most important cases of any sort decided in the past
several years—was Massachusetts v. EPA, in which the Court
both loosened the standing requirements for litigants seeking
greater federal regulation and expanded the scope of the Clean
Air Act to cover greenhouse gases, including carbon dioxide,
the most ubiquitous by-product of industrial civilization.?> As
a substantive matter, this case alone is more adverse to business
interests than all of the business “wins” put together.

As a legal matter, the most significant aspect of
Massachusetts v. EPA may be its treatment of standing. Not
only did the Court apply the traditional requirements for
Article I1I standing in a particularly undemanding fashion,
it also announced a new rule of “special solicitude” for states
and potentially expanded the ability of citizen-suit plaintiffs to
meet Article IIT’s causation and redressability requirements. The
Court subsequently rejected environmentalist standing claims
in Summers v. Earth Island Institute,® but there is nothing in
Summers that qualifies the expansive approach to standing
adopted in Massachusetts.

As a practical matter, Massachusetts v. EPA is particularly
important because it will trigger the federal regulation of
greenhouse gases, most notably carbon dioxide. While the
Court specifically eschewed directly mandating that the EPA
regulate greenhouse gases, remanding the matter back to the
Agency for further proceedings given the Agency’s failure to
offer a “reasoned explanation for its refusal to decide whether
greenhouse gases cause or contribute to climate change,”’
there is little doubt that such regulation will result. Indeed,
at the time of this writing, regulation has already begun.
Relying upon Massachusetts v. EPA, the EPA has made a formal
finding that greenhouse gas emissions from motor vehicles
cause or contribute to air pollution “which may reasonably
be anticipated to endanger public health or welfare.”®® This
finding triggers regulation of motor vehicle emissions under
Section 202 of the Act and sets in motion other regulatory
requirements as well.”

Massachusetts v. EPA was not the only loss for the business
community. The Court rebuffed challenges to the application
of environmental laws to various business activities, as in
S.D. Warren v. Maine Board of Environmental Protection and
Environmental Defense v. Duke Energy. ! S.D. Warrenwas a rather
straightforward case in which the Court unanimously rejected
S.D. Warren’s contention that a hydroelectric dam that removes
and then redeposits water from a river results in a “discharge
into the navigable waters” requiring state certification under the
Clean Water Act. Environmental Defense, on the other hand, is
a potentially significant case in which the Court strengthened
the EPA’s hand in a series of enforcement actions against utilities
under the Clean Air Act New Source Review program. In United
Haulers Assn v. Oneida-Herkimer Solid Waste Management
Authority, the Court took a small step back from protecting
private waste management firms from solid waste flow control
ordinances and government-sanctioned monopolies, potentially
clearing the way for the creation of government-run monopoly
waste processing services and the balkanization of interstate
markets in waste management services. In other cases, the
Court either expanded the government’s ability to impose on
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business interests or limited the ability of businesses to challenge
government regulations.®

TaE OCTOBER 2008 TERM

Five of the Roberts Court’s environmental decisions came
in the October 2008 Term. As noted above, the side favored
by business, and disfavored by environmentalists, prevailed in
each case. But here again there may be less than meets the eye.
Environmentalists may have gone 0-for-5, but this could say
more about the cases under review than the Supreme Court.

Four of the five environmental cases heard by the Court in
the October 2008 term came from the U.S. Court of Appeals
for the Ninth Circuit. In these cases, the Court voted 25-15 to
overturn the Ninth Circuit’s decisions. Only one of the cases,
Summers v. Earth Island Institute, was decided 5-4. Burlington
Northern was decided 8-1, while the other two (Coeur Alaska,
Inc. v. Southeast Alaska Conservation Council and Winter v.
Natural Resources Defense Council) were decided 6-3. Given how
closely-divided the Supreme Court is on so many hot-button
issues, it is notable that only one of the five environmental cases
was decided by a 5-4 vote. This could just as easily show that the
Ninth Circuit is environmentally extreme as that the Supreme
Court is hostile to environmental protection or particularly
“pro-business” in environmental cases.

As noted above, the Roberts Court’s record in
environmental cases is but one piece of the larger narrative
that the Court has become significantly more conservative with
the confirmations of Chief Justice Roberts and Justice Alito.
Yet there is scant evidence that Roberts and Alito have made
the Court particularly more conservative or pro-business on
environmental issues, even if one focuses exclusively on the
October 2008 term.

A New York Times story on how environmentalist groups
lost all five environmental cases before the Court last term
quoted Temple University law professor Amy Sinden saying that
the cases this Term “could all have come out very differently if
we still had O’Connor on the court.”* This is quite doubtful.
As already noted, only one of the cases, Summers v. Earth
Island Institute, was decided 5-4. It is certainly plausible that
Justice O’Connor might have voted to confer standing on
the environmentalist plaintiffs in this case, thus producing an
environmentalist win, but it’s far from certain. Justice O’Connor
dissented in Lujan v. Defenders of Wildlife, but she joined the
majority opinion in the earlier case of Lujan v. National Wildlife
Federation'® and wrote a restrictive standing opinion in Allen
v. Wright.* But even if she would have voted differently from
Justice Alito in this case, there’s substantial reason to doubt she
would also have voted any differently in the remaining four
cases—and, even if she had, her vote would not have changed
the outcome. In all likelihood, no more than one of the October
2008 cases could have come out any differently were Justice
O’Connor still a member of the Court.

ConNcLUsION: PrRo-BusiNEss OR PRO-GOVERNMENT?

There is little evidence of any “pro-business” orientation
in the environmental cases decided by the Roberts Court to
date, but there may be evidence of something else. Business
interests did not prevail as often as governmental interests did.
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The federal government’s position prevailed in ten of the fifteen
cases in which it took a position, including some in which the
federal government took the “pro-business” position. In an
eleventh case— Unired Haulers Association—local governments
prevailed against private parties.”® Thus, in eleven of sixteen
cases, the government position prevailed. The remaining cases
pitted two states against each other and two private parties
against each other, respectively.?

This pattern is even more striking when one considers the
cases in which the federal government lost. In Massachuserts v.
EPA, the Court rejected the position advocated by the federal
government. Yet the case’s outcome can still be considered “pro-
government” in many respects. Massachusetts and other state
governments were among the prevailing parties, and the Court
stressed the importance of that fact in resolving the standing
issue. It announced that state governments, as sovereign entities,
were entitled to a “special solicitude” in the standing inquiry,
thereby privileging state litigants over others.

Massachusetts v. EPA is “pro-government” in another
respect: the outcome of the case is greatly-expanded federal
regulatory authority. Further, in holding that greenhouse gases
are subject to regulation as “pollutants” under the Clean Air
Act and forcing the EPA to base its decision on whether to
regulate such emissions upon its assessment of existing climate
science, the Court effectively ensured that the EPA will regulate
greenhouse gas emissions from motor vehicles, as well as from
stationary sources, including many emission sources which have
never before been regulated under federal law.

Rapanos and Burlington Northern are the only cases in
which the Roberts Court imposed any meaningful limit on
federal regulatory authority. Yet it would be easy to overstate
the impact of these cases. Rapanos in particular leaves the federal
government with ample room to impose extensive regulation on
wetlands should the EPA and Army Corps of Engineers elect
to revise their regulations.” The Court certainly hinted that
federal regulation of private land use is subject to federalism
limitations, but it refrained from explicitly imposing such a
limit, further blunting the impact of the holding.

If the Roberts Court is, in fact, more solicitous of
governmental authority than business or environmental
interests, this should become evident in the years to come. The
Bush Administration was inclined to support the same position
favored by business interests in some environmental cases, as
it did in Massachusetts, Winter, Entergy, NAHB, and Summers.
If; as expected, the Obama Administration is more supportive
of increased environmental regulation and less supportive of
business concerns, the Department of Justice will side with
business concerns less often, thereby forcing the Court to
choose, and providing a test of the hypothesis that the Roberts
Court is more deferential to government authority than it is
supportive of business interests.

A few final caveats are in order. First, the Roberts Court
has considered only eighteen environmental cases in its first
four terms. This is a small number of cases upon which to
arrive at any definitive conclusion about its approach to
environmental—or any other—types of cases. As the Court
hears more cases, it will become easier to see whether there is
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a discernible trend or inclination, or whether these tentative
conclusions were an artifact of the specific cases heard over
the past few years. Finally, and perhaps most importantly,
whether a given case embodies a “pro-business” outcome is

an entirely different question from whether the decision was

substantively correct. The aim of this paper has not been to
make any judgments about the correctness of the Court’s
various decisions, but rather to assess claims about what the
pattern of decisions to date reveal.

Pro-Bust. Pro-Government
Case Cite Issue Vote ness Out- -
Outcome
come
S.D. Warren Co. v. 547 U.S. | Whether hydroelectric dam causes 9-0 No Yes
Maine Board of Envi- 370 “discharge into the navigable waters”
ronmental Protection (20006) requiring state certification under Clean
Water Act
Rapanos v. United States | 547 U.S. | Whether (and when) wetlands adjacent | 5-4 Yes No
715 to tributaries of navigable waters are
(2006) “waters of the United States” under the
Clean Water Act and applicable federal
regulations
BP America Production | 549 U.S. | Whether six-year statute of limitations 7-0" No Yes
Co. v. Burton 84 (2006) | for government contract actions applies
to administrative payment orders for
gas royalty underpayments issued by the
Minerals Management Service
Rockwell International 549 U.S. | Whether “original source” requirement | 6-2" | Yes No
Corp. v. United States 457 of False Claims Act is jurisdictional
(2007)
Massachusetts v. EPA 549 U.S. | Whether EPA has authority to regulate | 5-4 No No
497 greenhouse gas emissions under the
(2007) Clean Air Act
Environmental Defense | 549 U.S. | Whether EPA is required to apply same | 5-4 No Yes
v. Duke Energy Corp. 561 definition of “modification” for prom-
(2007) ulgation of PSD and NSPS standards
under Clean Air Act
United Haulers Assn 550 U.S. | Whether county flow control ordinanc- | 6-3 No Yes
v. Oneida-Herkimer 330 es requiring use of state-owned waste
Solid Waste Management | (2007) facilities violate the Dormant Com-
Authority merce Clause.
United States v. Atlantic | 127 S.Ct. | Whether CERCLA provides potentially | 9-0 Yes No
Research Corp. 2331 responsible party a cause of action to
(2007) recover costs of voluntary cleanup
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National Assn of Home | 127 S.Ct. | Whether consultation requirements 5-4 Yes Yes
Builders v. Defenders of | 2518 under Endangered Species Act apply
Wildlife (2007) to non-discretionary federal agency
decisions governed by explicit statutory
criteria.
Wilkie v. Robbins 127 S.Ct. | Whether landowner has private cause of | 7-2 No Yes
2588 action against Bureau of Land Man-
(2007) agement officials for effort to extort
easement
John R. Sand & Gravel | 128 S.Ct. | Whether statute of limitations for tak- 7-2 No Yes
Co. v. United States 750 ings claims against federal government
(2008) is jurisdictional
New Jersey v. Delaware 128 S.Ct. | Whether interstate compact granted 6-2" | No N/A
1410 New Jersey exclusive jurisdiction over ri-
(2008) parian improvements extending beyond
low-water mark
Exxon Shipping Co. v. 128 S.Ct. | Whether federal maritime common 5-3" | Yes N/A
Baker 2605 law limits amount of punitive damages
(2008) awarded in suit for oil spill
Winter v. Natural Re- 129 S.Ct. | Whether court of appeals erred in af- 6-3 Yes Yes
sources Defense Council | 365 firming preliminary injunction against
(2008) use of naval sonar for failure to comply
with National Environmental Policy Act
Summers v. Earth Island | 129 S.Ct. | Whether environmental organization’s 5-4 Yes Yes
Institute 1142 challenge to Forest Service regulations is
(2009) justiciable
Entergy Corp. v. EPA 129 S.Ct. | Whether EPA may use cost-benefit 6-3 Yes Yes
1498 analysis in determining what constitutes
(2009) the “best technology available” to limit
environmental effects of cooling water
intake structures under the Clean Water
Act
Coeur Alaska, Inc. v. 129 S.Ct. | Whether the U.S. Army Corps of 6-3 Yes Yes
Southeast Alaska Conser- | 2458 Engineers may issue a permit under
vation Council (2009) Section 404 for discharge of fill material

otherwise subject to effluent limitations
under the Clean Water Act
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Burlington Northern & | 129 S.Ct.
Santa Fe Railway Co. v. | 1870
United States (2009)

Whether (and when) it is appropriate to
impose joint and several liability or ap-
portion damages and scope of arranger

liability under CERCLA

8-1 Yes No

" Chief Justice Roberts and Justice Breyer did not participate.
" Justice Breyer did not participate.

" Justice Alito did not participate
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