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Cy Pres Settlements

’ I Yhe idea of ¢y pres (pronounced “see
pray” or “sigh pray,” from the French
¢y pres comme possible—“as near as

possible”) originated in the trust context,
where courts would reinterpret the terms of
a charitable trust when literal application of
those terms resulted in the dissolution of the
trust because of impossibility or illegality.! In
a classic nineteenth century example, a court
repurposed a trust that had been created to
abolish slavery in the United States to instead
provide charity to poor African-Americans.?
The California Supreme Court endorsed the
use of cy pres or “fluid recovery” mechanism in
class action settlements in 1986, to distribute
proceeds to a “next best” class of consumers, and
many other courts have gradually adopted the
procedure.’ Cy pres settlements arise in one of
three circumstances:

« There is a fixed settlement fund that exceeds
the amount paid out because only a few class
members have registered to be claimants;

* The court (often at the parties’ behest)
decides that administering a settlement by
paying class members directly would be too
expensive;

« The parties otherwise agree that a case shall
be settled by paying a third party.

by Theodore H. Frank

While original cy pres class action
settlements provided that left-over money be
distributed to a different set of consumers who
may or may not coincide with the class, in
recent years, left-over or specifically earmarked
funds are typically given directly to a third-party
charity.

Plaintiffs’ lawyers have recently shown
renewed interest in the cy pres mechanism in
class action settlements. The interest of the
class attorney in a class action settlement does
not entirely coincide with the interests of the
class members. A defendant may be willing to
spend a certain amount of money to settle a class
action to avoid the expense and risk of litigation,
but that money must be divided between the
class and their attorneys. At the same time,
a class action settlement must be approved
by the court. One mechanism often used to
maximize attorneys’ fees are “coupons,” which,
if structured improperly, act to exaggerate the
size of class recovery to maximize the return to
plaintiffs’ lawyers at a lower cost to defendants.
The parties represent to the court that the value
of the settlement to the class is the nominal value
of the coupons; in fact, both parties expect the
coupons to have a low redemption rate because
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Tae SurpREME CourTt REJECTS “SCHEME LiaBILITY”
IN SECURITIES CLASS ACTIONS

by Larry Obhof

Partmers LLC v. Scientific-Atlanta, Inc., a case heralded by commentators as the “most

O n January 15, 2008, the Supreme Court issued its decision in Stoneridge Investment

important securities case in decades.”’ The five-to-three Stoneridge majority rejected

a theory of “scheme liability” that would have greatly expanded the universe of potential class

action defendants.

What makes Stoneridge so important? In simple terms, the plaintiff sought to expand the
scope of Section 10(b) actions beyond the securities markets and into the realm of ordinary
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he Federalist Society publishes Class Action Watch

periodically to apprise both our membership and the
public at large of recent trends and cases in class action
litigation that merit attention.

Defined as a civil action brought by one or more
plaintiffs on behalf of a large group of others who have
a common interest, the class action lawsuit is both
criticized and acclaimed. Critics say that such actions are
far too beneficial to the lawyers that bring them; in that
the attorney fees in settlements are often in the millions,
while the individuals in the represented group receive

substantially less. Proponents of the class action lawsuit

see them as a mechanism to consolidate and streamline
similar actions that would otherwise clog the court
system, and as a way to make certain cases attractive to
plaintiffs’ attorneys.

Future issues of Class Action Watch will feature
other articles and cases that we feel are of interest to our
members and to society. We hope you find this and future
issues thought-provoking and informative. Comments
and criticisms about this publication are most welcome.
Please e-mail: info@fed-soc.org.

Dukes, et al. v. Wal-Mart Stores, Inc.
Ninth Circuit Afhrms Largest Employment
Discrimination Class in History

n June 21, 2004, a district court in the Northern
ODistrict of California certified the largest

employment discrimination class in history,
consisting of approximately 1.5 million women who have
been employed at Wal-Mart stores across the country
since December 1998." The complaint alleges that the
class members have been subjected to a company-wide
pattern or practice of gender discrimination that causes
women to receive lower pay and fewer promotions than
men. A divided panel of the Ninth Circuit affirmed the
class certification in February of 2007,> then issued a
revised opinion in December 2007 which reached the
same result.” Wal-Mart’s petition for rehearing en banc is
currently pending.

This case raises a number of important issues central
to employment discrimination class actions, including
the proper role of statistics and “subjective” employment
policies in class certification decisions; the relevance of
punitive damages to a Rule 23(b)(2) certification; and the
question of whether an employment discrimination class
with more than a million members can be successfully
managed, consistent with the constitutional, statutory,
and employment-law rights of the parties involved.

I. THE COMPLAINT

The plaintiffs’ complaint, filed on behalf of seven

named plaintiffs and a class of similarly situated women,
p y

by John Beisner, Evelyn Becker & Karl Thompson

asserts a claim under Title VII of the 1964 Civil Rights
Act, 42 U.S.C. § 2000e ez seq, a statute that prohibits
gender and race-based discrimination in the American
workplace.* The complaint alleges that female employees
in Wal-Mart stores suffered gender discrimination in two
basic ways. First, female employees were allegedly “paid
less than men in comparable positions, despite having
higher performance ratings and greater seniority.” Second,
women allegedly received fewer (and waited longer for)
promotions to in-store management positions than
men.® Wal-Mart operates approximately 3,400 different
stores across the country and gives its in-store managers
wide discretion to make pay and promotion decisions;
the plaintiffs nonetheless asserted that “the policies
and practices underlying this discriminatory treatment
are consistent throughout Wal-Mart,” and that “the
discrimination... is common to all women who work or
have worked in Wal-Mart stores.”” The complaint sought
class-wide injunctive and declaratory relief, lost pay,
and punitive damages, but did not seek compensatory
damages.®

Based on these allegations, the plaintiffs moved to
certify a nationwide class under Federal Rules of Civil
Procedure 23(a) and 23(b)(2), consisting of “[a]ll women
employed at any Wal-Mart domestic retail store at any
time since December 26, 1998 who have been or may be




subjected to Wal-Mart’s challenged pay and management

track promotions and policies and practices.”

I1. Tue DistricT Court’s DECISION

Following discovery, briefing, and a seven-hour
oral argument, the district court certified the proposed
class in most respects. It held that the class satisfied the
requirements of Rule 23(a), including commonality,
typicality, and adequacy of representation. It also held
that the plaintiffs’ claim for punitive damages, although
potentially worth billions of dollars, did not predominate
over their injunctive claims. The court further held that,
despite the massive size of the class, it could successfully
manage a trial of the plaintiffs’ equal pay claim as to
both liability and all forms of requested relief and a trial
as to liability (including liability for punitive damages)

and injunctive and declaratory relief on the plaintiffs’
promotion claim. With respect to an actual determination
of lost pay and punitive damages for the plaintiffs’
promotion claims, however, the court held that the class, as
proposed, was unmanageable. The plaintiffs could pursue
those remedies on a classwide basis, the court held, only
where “objective applicant data is available to document
class member interest” in the challenged promotion.'

A. Commonality: “Excessive Subjectivity” and Statistics
Several aspects of the district court’s ruling are worth
noting, beginning with its analysis of the Rule 23(a)
commonality requirement. The district court concluded
that the plaintiffs had successfully raised “an inference
that Wal-Mart engages in discriminatory practices in
compensation and promotion that affect all plaintiffs in
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The Problem of Class Action Tolling

in Mass Tort Personal Injury Litigation
by Jessica Davidson Miller & Geoffrey Wyatt

news story breaks. A drug manufacturer has

announced the surprising results of a recent

tudy suggesting a dangerous side effect to
a popular drug. Newspapers, television shows, and
websites trumpet the story for days, even weeks, and
speculation swirls about how many people might
already have been affected. The drug is withdrawn from
the market or distributed with new labeling. Lawyer
advertisements continue the story as the news stories
taper off. Within a month, lawsuits have been filed
across the country. A mass tort has begun. But when
does it end?

Many mass torts end in settlement, but a settlement
is typically difficult to reach until there is some certainty
about the number of claims. That number, in turn,
depends greatly on when it is too late for new plaintiffs
to file claims. Thus, statutes of limitations play an
important role in mass tort litigation.

Just when a limitation period is over is not a
simple calculation to make, however. Two doctrines are
particularly important—the discovery rule and so-called
American Pipe tolling.

In most states, a cause of action for personal injury
accrues when a plaintiff discovers his claim—i.e., when
he knows, or should know, based on readily available
information, that he has suffered an injury potentially
attributable to the tortious act of another. This is referred
to as the discovery rule. Once a mass tort unfolds, the

information most putative plaintiffs need to be on notice
of their claims is likely widely available. Such litigation
is often accompanied by news reports in various media,
and, if nothing else, advertisements by plaintiff lawyers
seeking to enroll clients are frequently widespread.
Courts often accept arguments that this kind of publicity
is enough to begin the limitations clock.

A party defending a mass tort might thus be
tempted to believe that the litigation would have a built-
in deadline for new claims. Assuming the defendant can
point to a seminal moment that triggered mass filings,
the defendant could rely on that date as the “discovery”
date for all prospective plaintiffs, and calculate filing
deadlines in all relevant jurisdictions.

But if someone brought a class action against the
defendant before time ran out, the limitations analysis
becomes more complicated. That is because of American
Pipe & Construction Co. v. Utah, a Supreme Court
case that is often cited as a basis for tolling limitations
periods while a putative class action is pending.! Many
state courts, as well as federal courts applying state law,
have accepted such tolling in the mass-tort context,
notwithstanding the very different context in which
American Pipe itself was decided. The predictable result
has been to turn the filing of essentially frivolous class
actions in personal injury mass torts into a stock tool
for plaintiffs’ lawyers to substantially prolong limitations




periods. This prolongation in turn negatively affects
the ability of the parties to settle, because it delays the
date on which the door is finally shut to new claims. As
this article explains, American Pipe was never intended
to allow this practice, and courts should not permit its

of duty occurred that produced his injury; and (2) the

identity of the defendant who breached the duty.”
The discovery rule is consistent with the basic

purposes of statutes of limitations. As the Supreme

Court has explained, “[s]uch statutes ‘promote justice

use in this manner. by preventing surprises through the revival of claims

T T Dseemmse o that have been allowed to slumber until evidence has

- N been lost, memories have faded, and witnesses have
The first question in the statute of limitations

analysis is when the clock starts ticking. A cause of
action accrues when a plaintiff incurs an injury, but the
date of injury does not necessarily constitute accrual
for statute of limitations purposes. For personal injury
cases, most states have adopted a discovery rule. Under a
typical discovery rule, a claim accrues and the limitations
period begins ticking once a plaintiff is aware, or should
reasonably be aware, that he has been injured, and that the
injury was caused by the tortious act of another.? As the
Tennessee Supreme Court explained in Foster v. Harris,
the discovery rule has been deemed necessary because
“no judicial remedy [i]s available to [a] plaintiff until he
discovered, or reasonably should have discovered, (1)
the occasion, the manner and means by which a breach

disappeared.... [E]ven if one has a just claim it is unjust
not to put the adversary on notice to defend within
the period of limitation.”* Enforcement of limitations
periods serves institutional purposes as well. “[TThe
courts ought to be relieved of the burden of trying stale
claims when a plaintiff has slept on his rights.” These
purposes are not frustrated by the discovery rule because
a plaintiff cannot fairly be accused of “sleeping on his
rights” when he does not even know that he has been
injured, or when it is truly impossible to determine that
an injury was caused by another’s negligence.

It is not uncommon for a news event to supply
the critical information that gives rise to a mass tort.
These news events are often cited by courts as putting
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FACTA Truncation: Applicable to the Digital World?

by Shawn J. Organ

ince December 2006, much has been written about

the truncation provisions in the Fair and Accurate forth above, was phased in over time to allow large and

Credit Transactions Act (FACTA), including an small businesses to conform to the requirements and
article in the September 2007 issue of Class Action Watch, update the cash registers and/or Payment Card Industry
and others I have penned.' The writings all generally (“PCI”) terminals in service. It became fully phased-in
identify the truncation requirement—that is, that “no as of December 4, 2006. Once fully phased-in, the class
person that accepts credit cards or debit cards for the action lawsuits quickly followed.
transaction of business shall print more than the last 5 Virtually every lawsuit leveled the same allegations:
digits of the card number or the expiration date upon that the retailer at the checkout provided the plaintiff with
any receipt provided to the cardholder at the point of the a receipt with an expiration date in violation of FACTA.?
sale or transaction.”” But an interesting and foreseeable These cases were not brought as a single plaintiff case.
battleground has emerged as a subset of these FACTA Rather, the lawsuits were filed seeking class certification
cases: does FACTA apply to internet transactions? These on a state, regional, or national basis. And these class
cases present a host of new and interesting issues, and claims were not filed pursuant to § 16810, claiming the
federal courts decisions are just starting to emerge. defendant acted negligently, because under a negligence

claim the plaintiff must prove actual damages, which is
tough to prove and rarely amounts to much. Rather, the
class allegations are always coupled witha § 1681n claim
that the defendant’s conduct was a “willful violation”
of FACTA, thereby allowing the plaintiff class to seek
statutory damages of $100 to $1,000 for each alleged
violation. Although the plaintiff and any purported class
experienced no actual damages, the potential damages

TaeE GENERAL TRUNCATION REQUIREMENT

By way of background, FACTA was enacted as part
the Fair Credit Reporting Act on December 4, 2003.
There are several aspects to FACTA, but the primary focus
for our purposes will be on the truncation requirement,
15 U.S.C. § 1681c(g)(1), because it is that provision
that has spawned over 300 class action lawsuits, filed
throughout the country. The truncation requirement, set




claim under an alleged “willful violation” quickly become
staggering.’
To properly allege a violation, the statute requires
that:
1. There must be a “person;”

2. That person must accept credit or debit cards for the
transaction of business;

3. That person must “[electronically] print” more than
the last 5 digits of the card number or the expiration
date;

4. The last 5 digits of the card number or the expiration
date must be electronically printed on the “receipt”;

5. That electronically printed receipt must be printed
off of a “cash register or other machine or device that
electronically prints receipts for credit or debit card
transactions’; and

6. That “printed” “receipt” must be provided to the
cardholder at “the point of sale or transaction.”

With the potential for very large statutory damages,
plaintiffs’ lawyers quickly took note, and shortly after
December 4, 2006, hundreds of class actions lawsuits
were filed against traditional retailers and restaurants.

Thereafter, plaintiffs leveled their sights on internet retail
transactions. But with those suits came unique issues.

INTERNET TRANSACTIONS

In a traditional brick and mortar retail store or
restaurant, the credit or debit transaction is done face-
to-face at the checkout counter or table. The receipt
is printed by the cash register or credit/debit card PCI
terminal and is typically handed to the customer. The
customer signs the receipt, returns the “merchant” copy,
and keeps the “customer” copy. All too often, however,
the customer wads up his copy and tosses it in the nearest
trash receptacle. There was concern that those customers,
by throwing away their printed receipts, were opening
themselves up to identity theft. The commonly articulated
fear was that an unscrupulous “dumpster diver” might
retrieve the receipt and use the customer’s credit card
number to make unauthorized purchases.®

Compare and contrast the typical brick and mortar
transaction with an online retail transaction. With an
online transaction, the customer could be anywhere in
the world (as long as the retailer ships to that location),
likely sitting at a computer, at home or at work. The
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Silberblatt v. Morgan Stanley:

Class Action Court Protects Unnamed Class Members

en a federal district court is called on to

approve the settlement of a class action, it

rarely, if ever, receives much input from any

party that does not have a significant interest in the
outcome. The class representative and class counsel want
the deal approved so that they can receive its benefits,
and, assuming he has not agreed to remain silent, the
defendant, too, wants the deal to go forward to bind as
many potential claimants as possible. The court, likewise,
has a strong institutional interest in disposing of such a
case. Only a limited number of unnamed class members

are likely to object, and only some of those objections,
however strongly felt and expressed, are likely to be helpful
to the court when it determines whether the settlement
is fair, reasonable, and adequate.

In Silberblatt v. Morgan Stanley, et al., the court was
confronted by all of these obstacles, and overcame them,

slashing a requested fee award and freeing up a greater
amount of the cash consideration for the class members to
share.! The court did all this without any apparent hiccup
from the defendants and without any objection by an

by Jack Park

unnamed class member. It did so independently, taking
seriously its duty “to make a considered and detailed
assessment of the reasonableness of the proposed
settlement.”?

The plaintiff class representative in Silberblatt
alleged that the Morgan Stanley defendants misled
him about their handling of precious metal bars or
units which the plaintiff had purchased and left in their
custody. The plaintiff claimed that the plaintiff class
was “misled into believing that specific bars or units of
precious metals were allocated to them and, therefore,
not subject to claims of creditors of defendants.”
In addition, the plaintiff alleged that the defendants
charged excessive storage fees. These contentions, which
the defendants denied, were packaged in a complaint
that sought money damages on claims of breach of

3

contract, breach of fiduciary duty, unjust enrichment,
negligent misrepresentation, and violations of state law;
but the plaintiffs did not seek declaratory or injunctive
relief.




The complaint also sought certification of a plaintiff
class composed of all persons who entered into contracts
for the purchase of precious metals from or through the
defendants from February 19, 1986, through August
26, 2005. While the court granted the motion to certify
the class, that class suffered from two major deficiencies.
First, given that the statute of limitations was six years,
many of the class members had stale claims. Second,
while there were some 23,000 class members, when
the case was settled only some 500 had active accounts;
the other 22,500 accounts had been closed. The court
considered both of these facts in evaluating the fairness
of the proposed settlement.

After the parties conducted discovery, including a
number of depositions, and engaged in mediation, they
reached a settlement. That settlement, which the court
described as a “potpourri,” included both monetary and
non-monetary consideration.* The defendants agreed
to pay $1.5 million in cash and to revise their sales
brochures, third-party agreements, and forward pricing
policies. Valuing the combination of monetary and
non-monetary relief at $4,335,000, class counsel asked
the court to approve an attorneys’ fee of $783,900, plus
expenses.

The court explained that, while notice of the
settlement was mailed to more than 24,317 individuals
and published in the Wall Street Journal, only twenty-
seven class members opted out, and no one objected
to the settlement or the fee application. In addition,
only counsel for the parties spoke at the hearing, and
no witnesses were called.” In other words, as frequently
happens, the court had little help from the parties or
unnamed class members in evaluating the settlement.

Nonetheless, the court found flaws in its terms with
respect to both the cash and non-cash relief. As to the
cash total of $1.5 million, the court found that amount
to be fair, reasonable, and adequate to the class members,
pointing out that it was 37.5 % of the full amount of all
customer payments. It noted that the contractual claims
would have been difficult to prove, explaining:

It is fair to observe that defendants’ statements did not drive
home the point that no specific metals were segregated
for the particular purchaser. Yet, no single document
indisputably excluded the possibility of unallocated
holdings. For example, a silver purchaser was not given
the number of a specific bar owned by him, which would
have pointed toward an allocated purchase.®

In addition, none of the class members had actually
suffered a loss from the seizure of his unallocated holding
by a creditor of the defendants. Finally, the planned
allocation of 80% of the cash to those class members who
incurred storage fees after January 1, 2000, and 20% to

those who incurred fees before that date, was not unfair
given the statute of limitations (six years) and the difficulty
of proving older claims.

With respect to the non-monetary consideration,
the court found the proposed valuation of that relief to
be unproven. The plaintiff class’ expert valued that non-
monetary consideration at more than $1 million. He did
so by valuing the changes in customer disclosure, on the
website, and to the customer brochure equally, with each
being worth $339,502.39 to some unknown number of
class members. The court observed, “A well-crafted letter
on fancy, embossed stationery sent by overnight courier
to each of the 500 holders could have conveyed the same
information with much the same effectiveness at a fraction
of the combined value exceeding $1 million.” In addition,
the defendants reserved the right to change the terms of
their agreements, making the valuation of the changes
“inherently uncertain.”® Third, the expert treated accounts
inconsistently and invariably in a way that maximized
their putative value. The court concluded that while the
non-monetary relief had some value, that value

has not been proven. The methodology offered by the
plaintiff’s expert is so flawed as to be entitled to little weight.
It assumes continued holdings for valuing one item but
assumes the opposite in valuing another. It places a value
on disclosures without knowing to how many investors
the disclosures would be made.’

The inclusion of a reduction in the cap on storage
fees as part of the non-monetary relief prompted the
court to consider the Class Action Fairness Act of 2005
(CAFA). In particular, the court noted, but did not
resolve, the question of whether the reduction in storage
fees constituted a “coupon.” Under CAFA, the court must
consider the “actual value” of any coupons that are part of
the compensation that goes to the class members and take
the redemption rate of those coupons into account when
assessing the attorneys’ fee to be paid to class counsel.'
The court observed that the reduction in storage fees
looked like a coupon to the extent that it could be viewed
as “a discount on a future purchase.”"! The similarity was
not complete, however, because the discount was neither
transferable nor limited to class members. Ultimately,
there was no evidence of the reduction’s value. Even so,
the court explained, “That an item of non-monetary
consideration may not fall within the statute’s use of the
term ‘coupon’ does not make it any less worthy of close
judicial scrutiny.”'?

The uncertain valuation of the non-monetary
consideration led the court to reduce the fee request.
As the court noted, if the request for fees and expenses
were granted in full, counsel would get 63% of the cash
consideration of $1.5 million. Such a recovery would be




“an unfair result.”" Instead, the court concluded that an
award of 20% of the cash consideration, or $300,000, plus
expenses of $150,016.44, would be reasonable under the
circumstance. The court explained that, with a lodestar
figure of $1,310,853, the award was a negative multiplier
of 4.4." A negative multiplier was necessary in this case
because, if the fee application were not reduced, it would
have consumed a large part of the common fund. That
said, in cases with much larger common funds, positive
multipliers, including positive multipliers of 4.4 or more,
have been approved.”

As the court recognized in Silberblatt, when a court
is called on to approve a fee application in a class action,
it “act[s] as a fiduciary who must serve as the guardian
of the rights of absent class members.”'® That is, a
fiduciary for unnamed class members, not class counsel,
class representatives, or defendants. In order to do that,
the Silberblatt court had to overcome inertia and other
obstacles. The unnamed class members should be grateful

that it did.

* Jack Park serves as Special Assistant to the Inspector General for
the Corporation for National and Community Service. He was
Sformerly an Assistant Attorney General for the State of Alabama.
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“Reverse Bifurcation”
Approach to

Punitive Damages Trials
in West Virginia

by Mark A. Behrens & Christopher E. Appel

efendants in West Virginia trial courts are

increasingly being forced to confront a novel

“reverse bifurcation” approach to decide
punitive damages in mass tort cases. The approach calls
for a determination of a defendant’s liability for punitive
damages before basic issues of compensatory liability and
damages have been decided. Defendants are challenging
the procedure, arguing that putting the “cart before the
horse” violates procedural due process guarantees found
in the U.S. Constitution.

At time of press, a petition for writ of certiorari
was pending before the U.S. Supreme Court in one
such challenge. That appeal, Chemzall, Inc. v. Stern,
involves a medical monitoring class action brought by
coal preparation plant workers against manufacturers
and sellers of an industrial water cleaner in the Circuit
Court for Marshall County, West Virginia.! The trial
plan, proposed by plaintiffs and approved wholesale by
the trial court, will have the jury determine the liability
of defendants for punitive damages and set a punitive
damages “multiplier” prior to class certification, before a
full determination of the defendants’ liability for medical
monitoring, and before any medical monitoring damages
have been determined. The West Virginia Supreme Court
of Appeals refused defendants’ request to intervene,
concluding that appellate review of the trial plan would
be premature before “complete development of all the
facts and testimony and after a trial of all the issues.”
One justice dissented, stating that “the appropriateness of
punitive damages cannot, and should not, be determined
prior to a finding of underlying liability.”

The U.S. Supreme Court recently declined to hear
another appeal raising similar issues, Philip Morris USA
v. Accord.* That action involves a three-stage trial plan
that consolidated more than 700 separate personal-injury
actions brought by individual smokers against several
tobacco companies in the Circuit Court for Ohio County,
West Virginia. In Phases I and I(A) of the upcoming
trial, the jury will be asked to determine whether each
defendant’s conduct merits punitive damages and will set




a punitive damages “multiplier” for each defendant. The
same jury will decide certain elements of compensatory
liability based entirely on aggregate proof. In Phase II
proceedings, different fact-finders will determine whether
each plaintiff has established the remaining elements of
his or her liability claims and is entitled to compensatory
damages. The Phase I multiplier will then be used to
fix the particular dollar amount of punitive damages
owed by each defendant to each individual plaintiff.
The West Virginia Supreme Court of Appeals refused
defendants’ request for a writ of prohibition to stay the
proceedings.’

Defendants challenging West Virginia’s “reverse
bifurcation” approach argue that the procedure is
foreclosed by the U.S. Supreme Court’s recent decisions
in State Farm Mutual Automobile Insurance Co. v.
Campbell and Philip Morris USA v. Williams.” Those
decisions emphasize that punishment must be focused
on the defendant’s conduct toward the plaintiff, may be
imposed only after a defendant has had a full opportunity
to defend against the charge, and should only be imposed
when the plaintiff’s proven compensatory damages are
insufficient to serve the state’s objectives of deterrence and
punishment. The West Virginia approach also conflicts
with decisions from other courts.?

Critics argue that the West Virginia approach appears
intended to wield a heavy club to pressure defendants to
settle mass tort claims. Defendants may find it virtually
impossible to receive a fair trial once the jury considers
issues relevant to punitive damages. They may be branded
as “bad actors” before the jury even considers whether they
are legally responsible for any specific plaintiff’s harm.

Typically in a bifurcated trial, juries determine
punitive damages issues only affer compensatory liability
and damages have been determined. This procedure
prevents evidence that is highly prejudicial and relevant
only to the issue of punishment from being heard by jurors
and improperly considered when they are determining
basic liability. Such evidence may include inflammatory
documents or the net worth of the defendant. Juries may
be instructed to ignore such evidence in determining
basic liability, but it is often difficult, as a practical
matter, for jurors to do so. By deferring consideration of
evidence relevant only to punitive damages, the standard
bifurcated trial approach is intended to limit the potential
for bias.” The West Virginia approach seems intended
to do the opposite—it maximizes the likelihood of bias
and prejudice.

West Virginia courts have been the focus of
widespread criticism for their handling of class actions and

other mass tort cases. The state ranked at the bottom of
a 2007 State Liability Systems Ranking Study conducted
for the U.S. Chamber Institute for Legal Reform." The
growing use of “reverse bifurcation” is likely to reinforce
the perception that West Virginia courts mete out justice
in an unfair manner, particularly when the defendant is
a large out-of-state corporation.

* Mark Bebrens is a partner and Christopher Appel is an attorney
in Shook, Hardy & Bacon L.L.P’s Washington, D. C.-based Public

Policy Group.
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Supreme Court Rejects
“Scheme Liability” in

Securities Class Actions
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business operations. The defendants were customers
and suppliers to Charter Communications, Inc., the
company that issued the securities in question. They did
not directly mislead investors, “but were business partners
with those who did.”* If accepted by the Court, the
plaintiff’s theory of scheme liability could have extended
the Section 10(b) private right of action to cover any
transactions involving publicly-traded companies, so
long as those transactions are later incorporated into the
public company’s financial statements. Such a “sweeping
expansion” of the right of action would have exposed
customers, suppliers, and other secondary actors to
billions of dollars in liability when ozher parties make
misstatements to the market.?

The Supreme Court prudently declined to extend
the private right of action. It is well established that a
plaintiff seeking to impose primary liability for securities
fraud must prove reliance on he defendants deceptive
conduct, not on the conduct of other parties. This
requirement ensures that there is a causal connection
between the defendant’s misrepresentation and the
plaintiff’s injury. The Stoneridge plaintiff, however, did
not rely on the defendants’ alleged acts when purchasing
or selling securities. Congress has repeatedly declined
to extend the private right of action to cover such
circumstances. The Court’s decision in Stoneridge respects
that choice. The opinion also sends a strong signal that
policymaking, including the decision to create or expand
a cause of action, is properly left to Congress.

S ection 10(b) of the Securities and Exchange Act makes
it unlawful “[t]o use or employ, in connection with
the purchase or sale of any security... any manipulative
device or contrivance in contravention of such rules and
regulations as the [Securities and Exchange] Commission
may prescribe.”® Pursuant to this section, the SEC
promulgated Rule 10b-5, which makes it unlawful “[t]o
employ any device, scheme, or artifice to defraud... [or]
engage in any act, practice, or course of business which
operates or would operate as a fraud or deceit upon any
person ... in connection with the purchase or sale of any

security.”” Rule 10b-5 encompasses only conduct already
prohibited by Section 10(b).°

Although the text of the Securities and Exchange
Act does not provide for a private cause of action for
Section 10(b) violations, the Supreme Court has found
an implied private right of action in the statute and Rule
10b-5.” A plaintiff bringing a Section 10(b) private action
must prove “(1) a material misrepresentation or omission
by the defendant; (2) scienter; (3) a connection between
the misrepresentation or omission and the purchase or
sale of a security; (4) reliance upon the misrepresentation
or omission; (5) economic loss; and (6) loss causation.”®
The Supreme Court has made clear that the implied
private right of action does not extend to aiders and
abettors of securities fraud. In Central Bank of Denver,
N.A., v. First Interstate Bank of Denver, N.A., the Court
held that “a private plaintiff may not maintain an aiding
and abetting suit under § 10(b).” The lack of a private
action for aiding and abetting is not an oversight—
Congress imposed other forms of secondary liability
as part of the 1934 Act. Thus, Central Bank points to
the “deliberate congressional choice” against imposing
secondary liability in private securities fraud actions.'
This does not mean that secondary actors are always
free from liability. Any person or entity that “employs a
manipulative device or makes a material misstatement
(or omission) on which a purchaser or seller of securities
relies” may still be liable as a primary violator under
Rule 10b-5, as long as all of the usual requirements for
liability are met."" For example, primary liability could
attach where the secondary actor himself disseminates or
transmits false information to investors, such as when an
accountant knowingly certifies false financial statements
or an attorney knowingly prepares false opinion letters.'?
Aiding and abetting, however, falls short of the mark.
A plaintiff “must show reliance on he defendants
misstatement or omission to recover under 10b-5.”'* By
its very nature, a claim for aiding and abetting seeks to
impose liability on a secondary actor for facilitating the
primary actor’s misstatements or omissions. Investors rely
upon those misstatements or omissions—which are made
only by the primary actor—when purchasing or selling
securities. Investors are not aware of, and thus do not
rely on, the conduct of the secondary actor. A plaintiffs
reliance on representations made by someone other than
the defendant cannot form the basis of liability."
Congress  specifically considered the issue of
secondary liability in the aftermath of Central Bank.
“Instead of heeding calls for the restoration of private
aiding-and-abetting liability, Congress sought to ‘remove]
the plaintiffs’ class action bar from the equation.”"” Congress
therefore enacted Section 20(e), which gives the SEC,




but not private litigants, the authority to prosecute
parties who provide “substantial assistance” to those
engaged in securities fraud.'® “Congress decided, both
when it enacted Section 20(e) in 1995 and again when
it enacted Sarbanes-Oxley in 2002—~#noz to extend the
right to enforce this liability to private plaintiffs.”"” Thus,
Congress has consistently rejected the idea of secondary
liability in private securities fraud actions, both before
and after Central Bank.

he Stoneridge complaint alleged that Charter

Communications, Inc. engaged in a pervasive
fraudulent scheme intended to artificially boost its
reported financial results.'"® Among other things, Charter
overstated its operating cash flow by hundreds of millions
of dollars for both 2000 and 2001." The market price of
Charter’s securities fell substantially when its financials
were eventually restated to reflect economic reality.?’
Stoneridge Investment Partners subsequently brought
a securities fraud class action on behalf of Charter’s
shareholders. In addition to Charter and its executives,
the plaintiff named as defendants Arthur Anderson, LLD,
which had served as Charter’sindependent auditor during
the class period, and two equipment vendors, Scientific-
Atlanta, Inc. and Motorola, Inc. (the “Vendors”).

How could the plaintff sue the Vendors for
Charter’s misstatements? Stoneridge Investment Partners
attempted to circumvent the limitations of Central
Bank by pleading a theory of “scheme liability.” The
plaintiff alleged that the Vendors entered into “wash”
transactions with Charter—transactions that had no
economic substance but enabled Charter’s overstatement
of its revenue and operating cash flow. Charter agreed
to pay the Vendors excessive amounts for the set-top
cable boxes they provided, with the understanding
that the Vendors would then use the additional funds
to purchase advertising from Charter.”! The companies
drafted documents to make it appear as though the
transactions were unrelated. For example, “Scientific-
Atlanta sent documents to Charter stating—falsely—
that it had increased production costs.”* The set-top box
agreements were backdated to make it appear as though
they were negotiated a month before the advertising
agreements.*

According to Stoneridge Investment Partners, the
Vendors’ actions had the purpose and effect of furthering
Charter’s scheme to overstate its revenue and cash flow.?*
Charter improperly capitalized its increased equipment
expenses, but treated the returned advertising fees as
immediate revenue.” This allowed Charter to inflate
its revenue and operating cash flow by approximately

$17 million in the fourth quarter of 2000.* Stoneridge
Investment Partners argued that the Vendors were
more than aiders and abettors of Charter’s fraud—they
were primary violators because “they engaged in classic
fraudulent behavior themselves.””

Although Stoneridge Investment Partners labeled
its theory “scheme liability,” the allegations set out a
model example of the type of secondary liability already
prohibited by Central Bank.*® 'The plaindff alleged
“fraudulent practices engaged in by Charter... to present
a false picture of financial growth and success.” The
Vendors™ deceptive acts did not relate to the purchase or
sale of securities—they involved the sale of goods and
the purchase of advertising. The Vendors played no role
in preparing Charter’s misleading financial statements;*
they “did not themselves disseminate the false information
to the securities market.””!

The plaintiffs claims closely resembled the statutory
definition of aiding and abetting. Section 20(e)
defines aiding and abetting liability, for the purposes of
SEC enforcement actions, as “knowingly provid[ing]
substantial assistance” to one who commits securities
fraud. Stoneridge Investment Partners used similar terms
to describe its allegations against Scientific-Atlanta and
Motorola: “Respondentsengaged in... deceptive conduct
in transactions with a public corporation... that enabled
the publication of artificially inflated financial statements
by the public corporation, but... Respondents themselves
made no public statements.”* In short, Stoneridge
and its lawyers sought to impose liability against the
Vendors because they engaged in business transactions
with Charter, and Charter later accounted for those
transactions improperly.*

The Stoneridge decision makes clear that this chain
of events is too remote to impose liability on the Vendors.
Secondary actors can be held liable for securities fraud
where all of the requirements for primary liability are
met. The Stoneridge complaint, however, is deficient in
at least one regard: it does not allege that Stoneridge
Investment Partners (or any other investors) relied upon
the Vendors' statements when purchasing or selling
Charter’s stock.’* Reliance is an essential element of the
Section 10(b) cause of action. The requirement ensures
that there is a causal connection between the defendant’s
misrepresentation and the plaintiff’s injury.®

While courts will often presume reliance on the
part of shareholders, neither reason for that presumption
applies to the facts in Stoneridge’® The Vendors had no
duty to disclose facts to Charter’s shareholders.’” Because
the Vendors™ deceptive acts were not communicated to
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the public, the fraud-on-the-market doctrine does not
apply.®® Thus, the only possible reliance in Stoneridge is
indirect. It was Charter, not the Vendors, which filed
the fraudulent financial statements. Investors relied only
on Charter’s deceptive acts when purchasing or selling
its stock. Stoneridge Investment Partners tried to side-
step this problem by arguing that in an eflicient market
investors rely not only upon the public documents
relating to a security but also upon the transactions
those statements reflect.”” Under this theory, the cause of
action could reach any company with which the issuer
does business, because all transactions with the issuer
are ultimately incorporated into its financial statements.
The Stoneridge decision rejects this expansive theory
of indirect reliance, bluntly stating that “there is no
authority” for such a rule.*

Like the Court in Central Bank, the Stoneridge
majority emphasizes that Congresshasconsidered theissue
of secondary liability and made a deliberate choice not to
extend the private right of action. “Petitioner’s theory,”
Justice Kennedy writes, “would put an unsupportable
interpretation on Congress specific response to Central
Bank.*' “Were we to adopt this construction... we
would undermine Congress’ determination that this
class of defendants should be pursued by the SEC and
not by private litigants.”** The majority also sends a
strong signal that courts should not be in the business
of creating or expanding causes of action. The Court will
not find an implied cause of action unless the underlying
statute demonstrates the intent to create one.” Where
courts have already created a cause of action—such as
the implied private right of action found in Section
10(b) and Rule 10b-5—the decision to extend the cause
of action must be made by Congress, not the courts.*

In retrospect, of course, the claim that Sroneridge is
the “most important securities case in decades” may
seem a bit hyperbolic. That is only true because we know
the outcome. Adopting the plaintiff’s theory of scheme
liability would have been a significant departure from
settled law. The Section 10(b) cause of action would have
extended beyond the securities markets into the realm of
ordinary business operations.®> As the Court aptly states,
“the federal power would be used to invite litigation
beyond the immediate sphere of securities litigation and
in areas already governed by functioning and effective
state-law guarantees.”

The practical results of this change would have been
significant. If securities class actions were untethered from
the element of reliance, there would be little limitation
on the number of potential class action defendants or the

scopeoftheir potential liability. Any transaction ultimately
accounted for in a public company’s financial statements
could become the subject of a claim for securities fraud.
Section 10(b)’s implied cause of action would effectively
reach “the whole marketplace in which the issuing
company does business.”¥” The consequences of such an
expansive rule are not lost on the Court. The Sroneridge
majority emphasizes that scheme liability would “expose
a new class of defendants,” including innocent parties, to
increased “uncertainty and disruption.”*® According to
the Court, this would effectively raise the cost of doing
business in the United States, thereby deterring foreign
investment and shifting securities offerings away from
domestic capital markets.’

Of course, whether “scheme liability” would cause
unintended harm is a separate question from whether the
plaintiff’s theory properly fits within Section 10(b). Even
where Stoneridge discusses the practical consequences
of the plaintiff’s theory, it is clear that the Court bases
its decision on law rather than policy. For example,
although the majority worries aloud that scheme liability
would “reach the whole marketplace,” the Court does
not rely on that fact. The majority rejects the plaintiff’s
theory because “there is no authority” for such a broad
expansion of the implied right of action.” “Congress
rather than the courts controls the availability of remedies
for violations of statutes.”' Congress has chosen not to
extend the private right of action to cover this type of
liability, and the Stoneridge decision respects that choice,
properly deferring to the legislative branch.”

It is worth mentioning what Stoneridge does not
do. The Court does not absolve secondary actors from
all liability. Parties engaging in or facilitating securities
fraud can (and should) be punished. Secondary actors are
still subject to criminal penalties and civil enforcement
by the SEC.>* The SEC may obtain injunctive relief,
issue administrative orders, and impose large civil
penalties on any companies engaged in aiding and
abetting fraud.’* These enforcement mechanisms are
not toothless. In fiscal year 2006 alone, the Commission
initiated 914 investigations, 218 civil proceedings, and
356 administrative proceedings.”” That same year, the
Commission recouped over $3.3 billion in disgorgement
and other penalties.’® Similarly, the Department of
Justice’s Corporate Fraud Task Force has obtained more
than 1,200 corporate fraud convictions in the past five
years.”” Some states securities laws also permit state
authorities to seek fines and restitution from aiders and
abettors.”®
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Nor are secondary actors immune from private suit.
Stoneridge does not affect shareholders’ ability to pursue
actions against secondary actors who commit primary
violations.”” As before, a plaintiff may allege primary
liability where all of the usual requirements, including
reliance, are met. The securities statutes also provide an
express private right of action against accountants and
underwriters in certain circumstances.®” Where a party’s
fraud involves transactions unrelated to the purchase or
sale of securities—such as the sale of goods or purchase
of advertising—plaintiffs will have causes of action for
fraud. They just will not have claims for securities fraud.
That limitation is consistent with the statutory scheme,
which was designed to provide remedies for securities-

related misconduct, and not as a catchall federal remedy
for fraud.®!

Ithough Stoneridge had the potential to be the “most

important securities case in decades,” the Court’s
decision is perhaps best viewed as an affirmation of the
status quo. The plaintiffs theory of scheme liability,
if accepted by the Court, would surely have had far-
reaching effects. The Court, however, dutifully applied
Central Bank and respected Congress’ decision not to
extend the private right of action to cover this type of
liability. The decision places noticeable emphasis on the
separation of powers. Indeed, the majority suggests that
the courts, moving forward, must be more respectful of
Congress’ role as the creator of federal statutory claims.

Stoneridge shows the Supreme Court’s reluctance to
find new implied causes of action or to expand existing
ones. Congress, not the courts, determines the remedies
for violations of federal statutes. And the majority
opinion correctly leaves that kind of policymaking to the
legislative branch.

* Larry ]. Obhof is an associate at Kirkland & Ellis LLP The
views expressed in this article are his own.
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a common manner.”'" This inference of commonality, in
turn, was based mainly on two kinds of evidence: “facts
and expert opinion,” tending to demonstrate “the existence
of company-wide policies and practices,” and statistical
evidence raising an inference of discrimination.'?

Strikingly, the most “common” feature of Wal-Mart’s
“company-wide policies and practices” was its delegation
of wide discretion to individual in-store managers to
make pay and promotion decisions with relatively little
guidance. Wal-Mart argued that this discretion weighed
heavily against a finding of commonality, because it meant
that the pay and promotion decisions in each store were
controlled by different decision-makers. But the district
court disagreed, concluding that this delegation of
authority constituted a policy of “excessive subjectivity”
that actually supported a finding of commonality.”® The
court acknowledged that, in itself, a policy delegating
employment decisions to the discretion of in-store
managers would not necessarily support a finding of
commonality. But in this case, the court reasoned, the
plaintiffs had shown a “nexus” between Wal-Mart’s
“excessive[ly] subjectiv[e]” policies and its alleged
gender discrimination by supplying evidence of “gender
stereotyping and a corporate culture of uniformity” within
Wal-Mart.'* In light of this additional evidence, the court
concluded, the plaintiffs had raised an inference that the
subjectivity functioned as a “conduit for gender bias to
potentially seep into the system.”"

The plaintiffs’ evidence of Wal-Mart’s “culture of
uniformity” and “gender stereotyping,” however, was
inferential. The court concluded that there was ample
evidence that Wal-Mart had a “strongly imbued” and
centralized corporate culture that functioned to “guide
managers in the exercise of their discretion.”'® But the
court did not identify which aspect of this culture was
sexist or discriminatory. Evidence of “gender stereotyping”
was supplied by the plaintiffs’ expert sociologist, but he
did not actually conclude that Wal-Mart managers were
biased. Rather, he testified that Wal-Mart was “vulnerable”

to gender bias, because its policy of giving managers

relatively unfettered discretion to make employment
decisions permitted them to act based on stereotypes.'”
The court expressly acknowledged that the plaintiffs’
sociologist could not “definitively state how regularly
stereotypes play a meaningful role in employment
decisions at Wal-Mart.”"® But it nonetheless decided
that his testimony about Wal-Mart’s vulnerability to
such stereotyping was sufficient to “raise[] an inference
of corporate uniformity and gender stereotyping that is
common to all class members,” even if a jury might later
decide not to credit his testimony."”

The second main basis for the court’s commonality
conclusion was the plaintiffs’ statistical evidence of
discrimination. According to the court, the plaintiffs
presented “largely uncontested descriptive statistics”
showing that “women working in Wal-Mart stores are paid
less than men in every region,” that “the salary gap widens
over time even for men and women hired into the same jobs
at the same time,” and that “women take longer to enter
into management positions.”” As the court acknowledged,
however, the key question in a discrimination case is
whether such disparities are due to gender discrimination
or something else. The plaintiffs’ expert performed a
regression analysis for hourly and salaried employees
grouped by geographic region and concluded that there
were statistically significant disparities between men and
women that only gender could explain. Wal-Mart, in turn,
presented regression analyses conducted at a store-by-store
level,?! which concluded that there was no “broad-based
gender differential in pay for hourly employees,” and
gender disparities only in “limited instances.”*

The court held that this mixed evidence supported a
finding of commonality. It did not hold that Wal-Mart’s
expert was incorrect or challenge her findings; rather, it
focused on the plaintiffs’ analysis, concluding that their
region-by-region analysis was entitled to weight—despite
the fact that actual employment decisions were made at a
store-by-store level—because those decisions were made
“within parameters and guidelines that are highly uniform,
and within a strong corporate culture.”” The court
acknowledged that, in the end, a jury might find store-
by-store data more convincing. But, because the plaintiffs’
statistical approach was “z reasonable” approach, it could
constitute evidence in support of class certification.*

B. Rule 23(b)(2):
Punitive Damages as “Secondary in Nature”

The district court’s Rule 23(b)(2) analysis also bears
mention. Noting that the plaintiffs’ punitive damages
claims might reach billions of dollars in potential liability,
Wal-Mart argued that such damages would “overwhelm”
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the plaintiffs’ claims for injunctive relief, rendering a
23(b)(2) class inappropriate.” The court, however, had
“little difficulty” in concluding that despite the potentially
massive value of the punitive damages claim, equitable
relief predominated.” Injunctive and declaratory relief,
the court reasoned, would “achieve very significant long-
term relief in the form of fundamental changes to the
manner in which Wal-Mart makes its pay and promotions
decisions nationwide.”” “Against this backdrop,” the
court asserted, the claim for punitive damages “appears
secondary in nature.””® The court also credited the named
the plaintiffs’ assertions that their central motivation for
the lawsuit was to improve opportunities for women at

Wal-Mart.

C. Manageability:
Are Employment Discrimination Classes Manageable if
Teamsters is “Unworkable on its Face™

Finally, the district court’s analysis of manageability
was also significant. The court proposed to try the
plaintiffs’ claims in a two-stage trial. In Stage I, the
plaintiffs would attempt to prove liability, showing that
Wal-Mart had “engaged in a pattern and practice of
discrimination against the class,” and that Wal-Mart
was liable for punitive damages because this pattern and
practice was “undertaken maliciously or recklessly.”*
This phase of the trial would be manageable, the court
concluded, because it would focus on the single issue
of whether there was a class-wide pattern or practice of
discrimination. In Stage II, the plaintiffs would have to
prove that they were entitled to their requested remedies,
and (in the case of monetary relief) show the amount to
which they were entitled.

The court acknowledged that Stage II presented
greater manageability challenges. With respect to the
plaintiffs’ promotions claims, the court recognized that not
every class member could be presumed entitled to relief.
Rather, only those plaintiffs who had actually applied
for or sought a promotion were entitled to a recovery.
Under the Supreme Court’s opinion in International
Brotherhood of Teamsters v. United States, a court generally
holds additional hearings to determine each class member’s
entitlement to relief.”® At such hearings, individual class
members are required to demonstrate that they are entitled
to the relief sought (for example, by demonstrating that
they have applied for a promotion). The burden then shifts
to the employer, who has the opportunity to “prove that
the class member([s] wlere] denied the job or promotion
for lawful reasons.”"

As the court recognized, “holding individual
hearings” for 1.5 million class members is “impractical on

its face,” rendering the “traditional Zeamsters” approach
infeasible.” But the court concluded that it could dispense
with Zeamsters hearings, and instead administer a lost
pay remedy for the plaintiffs’ promotions claim “through
the use of a formula approach.”® The court proposed
using a formula to calculate a “lump sum amount that
represents the employer’s total liability for backpay to
the class” and then dividing the lump sum among those
class members who were qualified for and interested in
the promotion, and thus “at least potentially victimized by
the employer’s discriminatory policy.”** This approach, the
court reasoned, would work for those promotions which
had been advertised within Wal-Mart, and for which data
regarding the applicants existed. But for class members
who were allegedly interested in promotions that were
never posted on Wal-Mart’s system, the court concluded
that administering a class-wide backpay remedy would be
impossible, as there was “no objective applicant data” that
would enable it to determine whether the class members
were interested in and qualified for the promotion.”

With respect to the plaintiffs’ equal pay claim, the
court concluded that it could determine backpay and
punitive damages remedies for the entire class “without
resort to a formula approach.” Using objective data from
Wal-Mart’s personnel system, the court reasoned, it could
identify “the actual victims of any proven discriminatory
pay policy” by examining data such as “job history,
seniority, job review ratings, weeks worked,” and other
factors.” Wal-Mart pointed out that the available data
did not include “dozens of factors identified in a survey
of Store Managers as being relevant to pay decisions.”*®
But the court discounted this argument, reasoning that
“unrealistic exactitude [was] not required” in determining
backpay awards.* The court also concluded, as it had for
plaintiffs’ promotion claim, that it did not have to hold
hearings at which the actual decisionmakers could testify
about the reasons they made particular employment
decisions. Such hearings, the court reasoned, were “simply
unnecessary” where both eligibility for and the amount
of backpay could be determined from data.’

III. Tae NinTH Circurr’s DEcCisioN

After the district court certified the class, Wal-Mart
appealed and the plaintiffs cross-appealed under Rule
23(f). In a majority opinion written by Judge Pregerson,
the Ninth Circuit affirmed the district court, concluding
that it had correctly applied the requirements of Rule 23(a)
and Rule 23(b)(2), and correctly concluded that trial of
the class action would be manageable.*!
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A. Commonality: Centralized Culture as a “Nexus”
Between Subjectivity and Statistics

With respect to commonality—the main point of
contention under Rule 23(a)—the majority concluded
that the plaintiffs had presented at least four kinds of
evidence suggesting a common “corporate policy of
discrimination”: (1) unchallenged “[f]actual [e]vidence”
demonstrating that Wal-Mart “operates a highly
centralized company that promotes policies common
to all stores and maintains a single system of oversight;”
(2) expert sociological testimony stating that “gender
stereotypes are especially likely to influence personnel
decisions when they are based on subjective factors;” (3)
statistical evidence tending to show gender discrimination
on a regional level; and (4) anecdotal evidence reinforcing
the inference of discrimination.*

The majority acknowledged that the plaintiff’s
sociologist had “failed to identify a specific discriminatory
policy at Wal-Mart,” but rejected Wal-Mart’s argument
that this rendered his opinion regarding Wal-Mart’s
vulnerability to gender discrimination unreliable.*
While a jury might “ultimately agree” that, absent a
“specific discriminatory policy promulgated by Wal-
Mart,” the sociologist’s conclusion was “hard to believe,”
that conclusion was nonetheless “properly analyzed” and
tended to show a “common question of fact—i.e., does
Wal-Mart’s policy of decentralized, subjective employment
decision making operate to discriminate against female
employees?”**

The majority also acknowledged that the plaintiffs’
statistician had conducted his research on the regional,
rather than store-by-store, level. But, consistent with the
district court, the majority reasoned that the appropriate
level of statistical analysis “depends largely on the
similarity of the employment practices and the interchange
of employees at the various facilities.”* According to the
plaintiffs’ statistician, a store-by-store analysis would not
capture “the effect of district, regional, and company-wide
control over Wal-Mart’s uniform compensation policies
and procedures,” the “dissemination” of these policies
as a result of frequent movement of store managers, or
Wal-Mart’s “strong corporate culture.” In light of this
explanation, the panel concluded, the district court did
not abuse its discretion in crediting this analysis and
concluding that it supported the contention that Wal-
Mart’s corporate structure and policies led to a “pattern
or practice” of discrimination.”

In a separate section of its opinion, the court
specifically discussed the role of “[s]ubjective [d]ecision-
[m]aking” in the Rule 23(a) commonality analysis.*® The
court acknowledged that discretionary decision-making

alone is insufficient to demonstrate commonality. However,
the court also suggested that it was “well-established
that subjective decision-making is a ‘ready mechanism
for discrimination.””® Thus, the panel concluded,
decentralized, subjective decision-making could—and
did—-contribute to an inference of discrimination in this
case:

Plaintiffs produced substantial evidence of Wal-Mart’s
centralized company culture and polices, thus providing
a nexus between the subjective decision-making and
the considerable statistical evidence demonstrating a
pattern of discriminatory pay and promotions for female

employees.”

In short, even though there was no actual evidence of
company-wide discriminatory policies, the statistical
evidence of discrimination, coupled with (non-
discriminatory) company-wide policies, was sufficient to
raise an inference that gender bias might be systematically
“seepling] into the system” through managers’ exercises
of discretion.>! The court also affirmed the district court’s
conclusions that the named plaintiffs were typical of the
class and would represent it adequately.

B. Rule 23(b)(2):

Identifying the “Primary Goal” of the Litigation

Turning to Rule 23(b), the court acknowledged
that certification under Rule 23(b)(2) was inappropriate
in cases where “‘the appropriate final relief relates...
predominantly to money damages.”? But it rejected the
view that the monetary claims necessarily predominated
because the case involved billions of dollars in potential
liability. “[S]uch a large amount,” the panel reasoned,
was “principally a function of Wal-Mart’s size, and the
predominance test turns on the primary goal of the
litigation—not the theoretical or possible size of the
damage award.”” Those putative class members who
were still employed by Wal-Mart, and who therefore had
standing to seek injunctive and declaratory relief, would,
the court continued, reasonably have brought their claims,
absent even the possibility of monetary relief, in order “to
putan end to the practices they complain of.”** The court
was therefore “confident” that the primary relief sought
by such plaintiffs “remains declaratory and injunctive in
nature.””

The majority did, however, agree with Wal-Mart that
those putative class members who no longer worked at
Wal-Mart lacked standing to seek injunctive or declaratory
relief. The majority acknowledged that it would be
“difficult to say that” such plaintiffs would have sued,
absent the possibility of monetary relief.’® The court
therefore remanded to the district court to determine the
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“appropriate scope of the class” in light of any evidence
regarding which class members were Wal-Mart employees
when the lawsuit was filed.”

C. Manageability: An Alternative Approach under Hilao

Finally, the panel affirmed the district court’s
conclusion that trial of most of the class claims was
manageable. On appeal, Wal-Mart argued that the district
courts trial plan violated the Due Process Clause, Title VII
as interpreted in Zeamsters, and the Rules Enabling Act by
denying it the opportunity to present rebuttal evidence
in its own defense as to each class member.’® In its first
opinion, the majority expressly rejected these arguments
and upheld the district court’s trial plan. In its revised
opinion, the majority changed course. Expressing “no
opinion regarding” Wal-Mart’s objections to the district
court’s “tentative trial plan,” it suggested instead that “there
are a range of possibilities—which may or may not include
the district court’s proposed course of action—that would
allow this class action to proceed in a manner that is both
manageable and in accordance with due process.” As a
result, it concluded, manageability and due process did
not bar class certification.

To illustrate this “range of possibilities,” the majority
reproduced several pages of block quotes from Hilao v.
Estate of Ferdinand Marcos, a case in which the Ninth
Circuit affirmed a district court’s determination of
compensatory damages for a class with approximately
10,000 members.* The district court in Hilao randomly
selected 137 individual claims for trial, based on a
statistician’s testimony that 137 trials would achieve a
95% probability that “the same percentage [of claims]
determined to be valid among the examined claims would
be applicable to the totality of claims filed.””*! The court
held a jury trial on compensatory damages as to the 137
claims, which resulted in judgment for 135 claimants.
The court then entered an award for the remaining class
members based on the average of these awards. On appeal,
the Ninth Circuit held that this procedure comported
with due process because it prevented the defendant from
having to pay damages for invalid claims, and permitted
the plaintiffs to bring what would otherwise have been
an unmanageable volume of claims. The Wal-Mart
majority concluded that a similar procedure could be
used in the Wal-Mart case. In addition to rendering the
trial manageable, such a procedure would, the majority
reasoned, “allow Wal-Mart to present individual defenses
in the randomly selected ‘sample cases,” thus revealing the
approximate percentage of class members whose unequal
pay or non-promotion was due to something ozher than

gender discrimination.”®

IV. JupGe KLEINFELD’S DISSENT

Judge Kleinfeld dissented, taking issue with nearly
all of the majority’s conclusions. Initially, he asserted,
the purported class did not satisfy any of the Rule 23(a)
requirements except numerosity. “The only common
question plaintiffs identify with any precision,” Judge
Kleinfeld suggested, was “whether Wal-Mart’s promotion
criteria are ‘excessively subjective.””®® But that common
issue had 70 “clear relationship to sex discrimination in
pay, promotions, or terminations,”* and thus was not a
common issue actually relevant to the plaintiffs’ claims.
Although the plaintiffs’ sociologist concluded that
subjective pay and promotion systems are “vulnerable” to
sex discrimination, merely leaving promotion decisions
to the discretion of lower-level supervisors should, “as the
Supreme Court recognized in Watson v. Fort Worth Bank
& Trust[,]” raise “no inference of discriminatory conduct’
because ‘[i]t is self-evident that may jobs... require personal
qualities that have never been considered amenable to
standardized testing.”®

The only concrete evidence of actual discrimination,
Judge Kleinfeld continued, was that “around 2/3 of Wal-
Mart employees are female, but only about 1/3 of its
managers are female.” But “as the Supreme Court [also]
recognized in Watson, ‘[i]t is entirely unrealistic to assume
that unlawful discrimination is the sole cause of people
failing to gravitate to jobs and employers in accord with
7767 “Not everybody wants to be a Wal-
Mart manager,” he observed, and “Plaintiffs’ statistics do
not purport to compare women who want to managers
at Wal-Mart with men who want to be managers at Wal-
Mart, just female and male employees, whether they want
management jobs or not.”®

Judge Kleinfeld also concluded that the class lacked
typicality. Each of the named plaintiffs, he pointed out,
had a different experience at Wal-Mart. Some still worked
for the company; others had quit; others had been fired
for alleged misfeasance. “Some claim sex discrimination,
some claim mixed motive race and sex discrimination,
some appear to claim only race discrimination. Some
claim retaliation, and some appear to claim unfairness
but not discrimination.”® The defenses to these claims,
Judge Kleinfeld continued, were similarly uncommon,
ranging from proving that the particular plaintiffs’
adverse treatment was based on poor performance or
actual misfeasance, to settling claims that appeared to
have merit. Thus, “[w]hatever the ‘vulnerability’ to sex
discrimination of the ‘corporate culture” of this national
corporation with no centralized system for promotion, the

the laws of chance.
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various Plaintiffs’ claims and Wal-Mart’s defenses against
them do not resemble one another.””°

Judge Kleinfeld also concluded that the named the
plaintiffs would not “fairly and adequately protect the
interests of the class.””" “Women who still work at Wal-
Mart and who want promotions have an interest in the
terms of an injunction;” but to “women who have quit
or been fired and do not want to return... compensatory
and punitive damages are what matter.””> Class members
who are managers “have interests in preserving their
own managerial flexibility under whatever injunction
may issue.””? “Those who face strong defenses, such as if
they did indeed steal time or money, have a considerable
interest in a fast, mass settlement, while those who
have impressive performance records have an interest in

pushing their individual cases to trial.””*

Judge Kleinfeld also concluded that the class did
not meet the requirements of Rule 23(b)(2). In Judge
Kleinfeld’s view, it was “risible” to say that injunctive
and declaratory relief predominated, because the claim
for punitive damages would likely be in the billions of
dollars.”” “For anyone but the richest people in the world,”
he reasoned, “billions of dollars are going to predominate
over words and solemn commands and promises about
how to behave in the future. What Wal-Mart cashier or
stocker would care much about how the district court
told Wal-Mart to run its business after getting enough
cash to quit?”’®

Judge Kleinfeld reserved his sharpest criticism for the
proposed trial plans. The district court’s plan, he asserted,
“violates Wal-Mart’s constitutional rights to due process
and jury trial.””” Under the plan, “[tJhere will never be an
adjudication,” let alone by a judge and jury, “to determine
whether Wal-Mart owes any particular woman the money
it will be required to pay, nor will any particular woman
ever get a trial to establish how much she is owed.””® But
“[u]lnder both the Seventh Amendment and the statute
applicable to punitive damages in Title VII cases, Wal-
Mart is entitled to trial by jury of these issues.””” Further,
Judge Kleinfeld pointed out, there was no legitimate way
for the jury or court to decide upon a punitive damages
award, “since the jury will never make a compensatory
damages award,” and thus could never calculate the ratio
of punitive to compensatory damages, as required by the
Supreme Court.*

The majority’s proposed procedure based on Hilao,
he asserted, was equally unsatisfactory. Initially, the
circumstances that rendered the procedure in Hilao
necessary were not present here, because unlike the
plaintiffs in Hilao, the plaintiffs here “can obtain individual

counsel where they live and do not face the problems of
proving injuries suffered in a foreign country.”®! Moreover,
where “Hilao included a plan to have a ‘random sample
of 137 claims’ go to jury trial,” under the majority’s plan,
“no individual cases will go to trial.”®

Judge Kleinfeld also suggested that a class action
in this case was wholly unnecessary. Class actions, he
observed, need “special justification” because they are an
exception to the “‘usual rule that litigation is conducted
by and on behalf of the individual named parties only.””*®
They are designed to solve an attorneys’ fee problem: the
problem that small recoveries do not provide a suflicient
inventive for individuals to bring solo actions to uphold
their rights. But this problem “does not pertain here.”*
“Much of the bar now earns a living by litigating sex
discrimination claims,” and such cases offer “good
liability, high damages potential, and collectibility.”®
These features “‘eliminate financial barriers that might
make individual lawsuits unlikely to infeasible,” so [that]
women discriminated against by Wal-Mart do not need
a class action. They can, with contingent fee agreements,
afford to hire their own lawyers and control what the
lawyers do for them.”®

In conclusion, Judge Kleinfeld emphasized that it
was not simply Wal-Mart but also “[w]omen employed
by Wal-Mart who have suffered sex discrimination” who
“stand to lose a lot if this sex discrimination class action
goes forward.”® Even if the plaintiffs win, “[w]omen who
have suffered great loss because of sex discrimination will
have to share the punitive damages award with many
women who did not. Women entitled to considerable
compensatory damages in addition to lost pay will be
deprived of them. Women who have left Wal-Mart will get
injunctive and declaratory relief of no value to them... If
the settlement is mostly words for the women and money
for the lawyers, a realistic possibility, it will be a pyrrhic
victory indeed.”®®

V. SoMmE Kty IssuEs

As Judge Kleinfeld’s vehement dissent suggests, the
Wal-Mart class action raises serious and unsettled issues.
One of these is the proper role of subjective decision-
making and statistical evidence in class certification
under Rule 23. While this issue is not new, it arises in
a particularly acute form in this case. The paradigm
instance of a subjective decision-making process resulting
in common injury is a wholly subjective decision-making
process that affects multiple persons at a single facility,
where all the affected persons are subjected to the same
subjective decision-maker.* In Wa/-Mart, by contrast, the
putative class members were not exposed to the subjective
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judgments of the same decision-maker but worked under
thousands of different managers at approximately 3,400
different stores across the country. The Ninth Circuitand
the district court acknowledged this difficulty, and pointed
out that, in addition to this policy of subjectivity, Wal-Mart
had a strong centralized culture. But, as the dissent pointed
out, the plaintiffs made 7o showing that this centralized
culture was in itself sexist or discriminatory in any way.
The holdings discussed above thus appear to employ a
relatively permissive definition of “commonality.”

The plaintiffs offered their most concrete evidence
of discrimination through statistical evidence. But here,
too, the opinions discussed adopt a relatively permissive
view of the kind of statistical evidence sufficient to turn
an allegation of discrimination into an initial showing of
class-wide discriminatory treatment. Wal-Mart’s analysis
indicated that, on a store-by-store basis, there was no
statistically significant evidence of discrimination at the
large majority of stores. Neither the district court nor the
Ninth Circuit held that this analysis was fundamentally
flawed or incorrect. Rather, they simply accepted the
plaintiffs’ regionally aggregated data as suflicient to “create
a common question as to the existence of a pattern and
practice of gender discrimination at Wal-Mart.” This
implies that the presence of a statistical disparity at some
level of aggregation—even if it is squarely contradicted by
affirmative evidence of non-discrimination at the level at
which decisions are actually made—is sufficient to support
a claim of class-wide discriminatory treatment.

If this is correct, it may encourage employers to seek
to avoid liability through measures that go beyond simply
policing their employment policies and practices for true
discrimination. In particular, they may seek to ensure that
there is 70 way to produce any kind of statistical case, no
matter at what level of aggregation, that their policies
have a statistically disparate impact. As a plurality of the

Supreme Court has observed (in a passage quoted by Judge
Kleinfeld in his dissent),

[i]t is completely unrealistic to assume that unlawful
discrimination is the sole cause of people failing to gravitate
to jobs and employers in accord with the laws of chance.
It would be equally unrealistic to suppose that employers
can eliminate, or discover and explain, the myriad of
innocent causes that may lead to statistical imbalances in
the composition of their work forces.”!

But an “inevitable focus on statistics” could “put undue
pressure on employers to adopt inappropriate prophylactic
measures.””> As the Court plurality also observed,

[i]f quotas and preferential treatment become the only
cost-effective means of avoiding expensive litigation and

potentially catastrophic liability, such measures will be
widely adopted. The prudent employer will be careful
to ensure that its programs are discussed in euphemistic
terms, but will be equally careful to ensure that the quotas

are met.”?

But, of course, “[p]referential treatment and the use of
quotas by public employers can violate the Constitution,
and it has long been recognized that legal rules leaving
any class of employers with little choice but to adopt such
measures would be far from the intent of Title VIL.”%*

The Wal-Mart case also presses the question of when
claims for punitive damages become so predominant
that they render inappropriate a Rule 23(b)(2) class. The
district court and Ninth Circuit concluded that, consistent
with Rule 23(b)(2), the plaintiffs could seek punitive
damages and backpay amounting to billions of dollars.
But to Judge Kleinfeld, the massive amount of monetary
compensation the plaintiffs seek in this case plainly
belies any claim that pecuniary claims are “incidental” to
their case, or that their requests for injunctive relief are
predominant.

Finally, this case raises the question of how, if atall, a
class with 1.5 million members can be managed consistent
with the Constitution, employment law, and the Rules
Enabling Act. As suggested above, it is a standard tenet of
employment law that, in an employment discrimination
lawsuit, employers are entitled to the opportunity to put
on evidence showing that particular plaintiffs are not
entitled to relief because they were “denied an employment
opportunity for lawful reasons.” As Judge Kleinfeld
observed, however, the decisions in this case would leave
Wal-Mart without that opportunity. The district court’s
trial plan—which the panel continued to characterize as
potentially “viable””*—gives employers no opportunity
at all to “rebut” the plaintiffs’ prima facie case. And
the panel’s alternative procedure, based on Hilao and
involving trial of a small number of test cases chosen by
lottery, would similarly deny Wal-Mart the opportunity
in all but a small number of randomly selected test cases.
Further litigation in this case will determine whether
that limited opportunity is sufficient to satisfy Title VII,
Teamsters, the Rules Enabling Act, and the requirements
of due process.”
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Cy Pres Settlements

Continued from page 1

for many class members, “the right to receive a discount
[or coupon] will be worthless.” The class attorneys then
capture the lion’s share of the actual settlement. There
are countless examples where the nominal or even the
predicted values of the coupons that justified a huge
attorneys  fee far outstripped the actual redemption rate.®
In a recent settlement (a nationwide Sears class action
in Cook County, Illinois), plaintiffs’ attorneys received
about $1 million, while the 1.5-million member class
redeemed claims at under a 0.1% rate for a total of
$2,402.7 Such settlements benefit defendants in the short
run by permitting them to pay off class action attorneys
cheaply, but hurt defendants in the long run by creating a
mechanism by which class action attorneys can profitably
bring weak cases.

The Class Action Fairness Act (CAFA), passed in
2005, has drawn de jure® and de facto’ scrutiny to the
issue of coupon settlements by requiring attorneys’ fees
in coupon settlements to be tied to the actual value of
the redeemed coupons. But CAFA does not provide the
same scrutiny to cy pres settlements and trial lawyers are
shifting to that mechanism to accomplish the same task
of maximizing return from weak cases.

Judge Richard Posner has argued that cy pres is a

misnomer in the class action context:

[Cy pres] doctrine is based on the idea that the settlor
would have preferred a modest alteration in the terms
of the trust to having the corpus revert to his residuary
legatees. So there is an indirect benefit to the settlor.
In the class action context the reason for appealing to
cy pres is to prevent the defendant from walking away
from the litigation scot-free because of the infeasibility
of distributing the proceeds of the settlement (or the
judgment, in the rare case in which a class action goes
to judgment) to the class members. There is no indirect
benefit to the class from the defendant’s giving the money
to someone else. In such a case the “cy pres” remedy (badly
misnamed, but the alternative term—“fluid recovery”—is
no less misleading) is purely punitive.'

But sometimes cy pres is less a matter of being punitive
and more a matter of disguising the true cost of a
settlement to the defendant to maximize the share of the
actual recovery received by the plaintiffs’ attorneys. If the
beneficiary is related to the defendant, or the defendant
otherwise benefits from the payout, then the contingent
attorneys fee can be exaggerated by claiming that the
value to the class is equal to nominal value of the payment
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to the beneficiary; as in the coupon scenario, the defendant
is willing to make a larger nominal contribution to settle
the case than the actual cost to the defendant. For example,
a California state court settlement of a derivative action
against Larry Ellison, alleging insider trading, settled when
Ellison agreed to pay $100 million to a charity chosen
by Oracle—even though the billionaire has previously
stated that his fortune would go to charity." The only real
expense to Ellison was the $22 million attorneys’ fee.

Further ethical problems arise if the beneficiary
is related to the judge. The New York Times recently
documented the problem of charities soliciting judges
for leftover settlement money.'? In a mass-tort inventory
settlement of fen-phen cases in Kentucky, tens of millions
of dollars intended for plaintiffs was diverted to a newly
created charity where the judge who approved the
settlement and three of the plaintiffs’ attorneys sat as
board members, each receiving tens of thousands of dollars
for their service. The settlement also provided a million
dollars to the alma mater of one of the trial lawyers, which
then hired the attorney for a $100,000/year no-show job.
(Three of the attorneys are under indictment, and the
judge was removed from office.)'? While this is obviously
an extreme case, it does illustrate the ethical problems
associated with judges choosing or approving charitable
destinations for settlement money.

More frequently, if the beneficiary is related to the
plaintiffs’ attorneys, or the plaintiffs’ attorneys otherwise
benefit from the payout, the award rewards trial lawyers
twice: first by providing ¢y pres recovery to an organization
that supports the agenda or causes of the trial lawyers
bringing the case, and then a second time by basing
attorneys fees on the first amount. Cy pres donations to
law schools certainly provide further incentive for those
institutions to support continued expansion of class action
law; cy pres awards also regularly go to “public interest” law
firms that provide litigation support for the trial bar.

In July 2007, Judge Colleen Kollar-Kotelly granted
a motion to award $5.1 million of unclaimed antitrust
settlement funds to George Washington University to
create a “Center for Competition Law” on the grounds
that it would “benefit the plaintiff class and similarly
situated parties by creating a Center that will help protect
them from future antitrust violations and violations of
other competition laws.”"* The lead plaintiffs’ attorney,
Michael Hausfeld, was a GWU Law alumnus.”® Other
beneficiaries included the Naderite Public Citizen'® and
the Impact Fund, a trial lawyer organization that expressly
lobbies for such awards.'” In a Madison County, Illinois
settlement where only $20 million of the $60 million

award was left unclaimed, plaintiffs’ lawyers Korein
Tillery negotiated with Pfizer over the distribution
of the remaining $20 million: $5 million each to the
Ilinois Institute of Technology (for its law school and
biomedical research program), University of Chicago
Hospitals and the Centers for Disease Control; $3
million to the United Way of Metropolitan Chicago;
and $2 million to Lubavitch Chabad of Illinois. Korein
Tillery took no discount on its $20 million attorneys’
fee.'”® Such problems go beyond trial lawyers and civil
lawsuits; Richard Epstein has criticized a government
settlement with Bristol-Myers Squibb requiring them to
endow a chair of ethics at the District of New Jersey U.S.
Attorney’s alma mater, Seton Hall Law School."”

There are several possible responses to the issue of
unfettered cy pres awards, which frequently have too
little scrutiny from courts, despite the clear conflicts of
interest they present between class members and their
attorneys. The American Law Institute’s controversial
Draft of the Principles of the Law of Aggregate Litigation
proposes limiting cy pres to “circumstances in which
direct distribution to individual class members is not
economically feasible, or where funds remain after class
members are given a full opportunity to make a claim.”
This would imply that a settlement distribution should go
to class members who have filed a claim, although some
courts have rejected such a solution as a windfall to class
members, especially when the number of class members
filing claims is small relative to the size of the class.”!

Illinois has passed legislation requiring at least half of
any cy pres award to go to qualifying “nonprofit charitable
organizations that have a principal purpose of promoting
or providing access to justice for low income residents.”*
Such a resolution effectively taxes cy pres awards, reducing
the incentive to divert settlement money into entirely
self-serving charities. And while one may question the
efficacy of lllinois’s choice, better that the legislature be
lobbied over the appropriate way to spend cy pres funds
than the judicial branch.

There is another possible solution that has not
received adequate attention, however. CAFA bases fee
awards in coupon settlements on the actual redeemed
value of the coupons; if coupons are donated to charity,
those coupons cannot be used to calculate a fee award.”
The same principle should apply when cash is involved.
Contingent-fee attorneys should be rewarded only for
benefits going directly to the class. Moreover, if a cy pres
settlement benefits the plaintiffs’ bar directly or indirectly,
that settlement should offset the contingent fees. A $20
million cy pres award to Public Citizen or the Impact
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Fund should count as part of the attorneys’ fee award,
not as a justification for additional attorneys fees. Such
a mechanism would give plaintiffs’ attorneys the proper
incentive to align their interests with those of the class
when devising a settlement: if the class members do not
get paid, the attorneys do not get paid.

Some might object that such limits would deter
contingent-fee class actions when there is no identifiable
class or when it is infeasible to distribute settlement funds
in a lawsuit where damages are small. But that objection
perhaps identifies an advantage, rather than a disadvantage,
of tying fees to actual class recovery. A lawsuit where the
cost of litigation is greater than the benefit to the class
suggests that the social costs are greater than the social
benefits. To the extent there is wrongdoing, it should be
a job for public, rather than private, attorneys general. An
elected official should at least hypothetically balance costs
and benefits to society at large in deciding whether to bring
suit and faces (at least potential) political consequences if
taxpayer resources are wasted in meaningless suits. This is
far from a guarantee of good behavior, but at least there
would be checks in the political process; entrepreneurial
plaintiffs’ lawyers seeking rents through the class action
mechanism have no such check, and thus act in the public
interest only through occasional fits of serendipity.

* Theodore H. Frank is Director of the American Enterprise
Institutes Legal Center for the Public Interest.
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Class Action Tolling
in Mass Tort

Personal Injury Litigation

Continued from page 4

plaintiffs on notice of their claims. One Pennsylvania
court, for example, held that events giving rise to
extensive media coverage of a medical device triggered
discovery as a matter of law because the coverage would
have put anyone exercising “due diligence” on notice of
his or her claims.® In Martin v. Dalkon Shield Claimants
Trust, the plaintiff brought a product liability lawsuit
over an allegedly defective contraceptive device, and the
defendant moved for summary judgment on the ground
that the plaintiff’s claim was time-barred. In granting the
defendant’s motion, the court observed that the plaintiff
failed to make any inquiry regarding the cause of her injury
in the face of, inter alia, “published news accounts, articles
in medical journals and reports by the Food and Drug
Administration” confirming a link between IUDs and
spontaneous abortions.” Accordingly, the court refused to
apply the discovery rule, reasoning that where “a plaintiff
fails to obtain information which is readily available, she
has not acted with reasonable diligence.”

Some courts have been careful to emphasize that the
plaintiff need not have actually been aware of the news
coverage. Because the discovery rule is an objective test,
what is relevant is whether the coverage was so substantial
as to put a reasonable plaintiff on notice.’ Thus, the same
media event that precipitates a mass tort might also
trigger accrual for statute-of-limitations purposes. But the
statute-of-limitations inquiry will usually not stop there.
Once a plaintiff files the first class action in a nascent mass
tort—an event that not uncommonly transpires within
days of media coverage—a question of tolling arises. In
mass-tort personal injury cases, such tolling should not
be available. But in order to explain why this is so, it is
first necessary to explain the origin and application of the
American Pipe doctrine.

I1. THE American Pipe DOCTRINE AS ORIGINALLY
CONCEIVED

In American Pipe & Construction Co. v. Utah, the
U.S. Supreme Court held that “the commencement of a
class action suspends the applicable statute of limitations
as to all asserted members of the class who would have
been parties had the suit been permitted to continue as
a class action.”” Under the American Pipe rule, former
members of a putative class can toll limitations periods

to preserve their right to file suit in the event that their
class is not certified.!! The Court reached that conclusion
after considering the purposes of statutes of limitations
and of Rule 23, the federal class action rule.

First, the Court noted that Rule 23 was adopted
to improve the efficiency of the class action device,
in part “to avoid, rather than encourage”—as the old
class-action rule had done—“unnecessary filing of
repetitious papers and motions.”"? But because class
certification decisions could often linger beyond the end
of limitations periods—as had happened in the American
Pipe case itself—this efliciency purpose of Rule 23 would
be undermined unless plaintiffs could count on the
pendency of the action to toll their claims. Otherwise,
“class members would be induced to file protective
motions to intervene or to join in the event that a class
was later found unsuitable.”'?

Second, the Court found it important that the
class members had acted reasonably in relying upon the
pendency of the class action. It explained that certification
had been denied (1) “not for failure of the complaint to
state a claim on behalf of the members of the class (the
court recognized the probability of common issues of
law and fact respecting the underlying conspiracy);”” (2)
“not for lack of standing of the representative;”” and (3)
not ““for reasons of bad faith or frivolity.””'* Rather, class
certification had been denied by the district court “solely
because of failure to demonstrate that ‘the class is so
numerous that joinder of all members is impracticable.”"
“[A]t least where class action status has been denied” on
these grounds, the Court held, tolling is appropriate.'®
Otherwise, in cases “where the determination to disallow
the class action [is] made upon considerations that
may vary with such subtle factors as experience with
prior similar litigation or the current status of a court’s
docket, a rule requiring successful anticipation of the
determination of the viability of the class would breed
needless duplication of motions.”"”

Third, the Court noted that its tolling rule would
not, as applied in American Pipe, disturb the purposes
of the statutes of limitations. “The policies of ensuring
essential fairness to defendants and barring a plaintiff
who ‘has slept on his rights’... are satisfied when” the class
action is such that it “notifies the defendants not only of
the substantive claims being brought against them, but
also the number and generic identities of the potential
plaintiffs who may participate in the judgment.”'® Thus,
the Court was satisfied that such class actions provide
defendants with “the essential information necessary
to determine both the subject matter and size of the
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prospective litigation,” the primary concerns addressed
by limitations rules."”

Justice Blackmun, joining the opinion and
concurring in the judgment, nonetheless issued a word
of caution. “Our decision... must not be regarded as an
encouragement to lawyers in a case of this kind to frame
their pleadings as a class action, intentionally, to attract
and save members of the purported class who have slept
on their rights.”® He also noted that tolling would be
limited to cases like the one before the Court, where
the claims “invariably will concern the same evidence,
memories, and witnesses as the subject matter of the
original class suit,”*' a sentiment that would later be
echoed by other justices on the Court.”

II1. American Pipe IN Mass TorT CASES

Most courts have assumed that American Pipe tolling
principles apply to any pending class action, regardless of
the nature of the substantive claims raised. This reading
of American Pipe is too uncritical. Savvy plaintiff lawyers
are aware of the benefits of this approach to the doctrine,
and have exploited it precisely to serve this purpose of
extending limitations periods by filing class actions that
in truth have no hope of certification.” The problem for
both sides is that the oftentimes successful attempt to
expand limitation periods delays resolution of mass torts,
to the detriment of plaintiffs who did file their suits in
a timely manner and defendants who seek to put a mass
tort behind them.

The reasoning of the American Pipe decision does not
translate well to the mass-tort context. First, because mass-
tort cases are almost never certified, they are not the kinds
of cases that present certification decisions that hinge
on subtle distinctions. Parties on both sides can safely
predict that certification will be denied; the only question
is when. Reliance on a pending class is thus unreasonable
in the mass tort context. The case in American Pipe, by
contrast, was one of a genre of cases whose prospects
for certification entailed “considerations that may vary
with... subtle factors” and thus made difhcult “successful
anticipation of the determination of the viability of the
class,”** making reliance on the possibility of certification
reasonable.

Furthermore, the individualized nature of personal
injury claims is such that a defendant is not fairly put
on notice of all the claims against him by the filing of a
class action. Such cases typically involve widely varying
facts with respect to the nature of the injury, the character
and duration of exposure to the harmful product, family
and medical history, the content of any warning read by

or available before or at the time of injury, and a host of
other factors unique to each plaintiff. Not surprisingly,
each case in a mass tort requires extensive individualized
discovery, involving “evidence, memories, and witnesses”
that are unique to each case, including, by way of example,
family members, treating physicians, and other witnesses
and documents to which defendants cannot possibly
have access without knowing the actual identity of each
plaintiff. Defendants have no way of knowing the number
of claims that would be encompassed by such an action,
let alone the identities of the witnesses or their evidence.
Personal injury suits in the mass tort context are thus
unlike the American Pipe case, in which the Court noted
the “probability of common issues of law and fact,”® and
in which there could be no doubt that individual claims
“invariably will concern the same evidence, memories,
and witnesses as the subject matter of the original class
suit.”?

In addition, as previously discussed, extending the
doctrine to mass-tort personal injury cases has encouraged
plaintiff lawyers to file class actions merely to achieve
an illegitimate tolling benefit for unnamed members of
the purported class. They are thus precisely the kinds
of cases Justices Blackmun and Powell warned about in
their concurring opinions in American Pipe and Crown,
Cork. In mass tort personal injury cases, tolling serves
no efficiency purpose—the solitary virtue of American
Pipe tolling—because the vast majority of plaintiffs file
individual complaints notwithstanding the hypothetical
availability of class-action tolling. Indeed, in many cases
American Pipe is all the more unnecessary in light of tolling
agreements reached by parties which waive limitations
defenses for those plaintiffs who sign up before the time
on their claims has run out. By saving the courts from
excess filings, plaintiffs who sign such agreements serve the
purposes of American Pipe. It would thus be redundant
at best and counterproductive at worst to apply American
Pipe tolling to the mass tort context.

Finally, class action tolling in the context of mass
tort proceedings also leads to injustice. If plaintiffs are
allowed to slumber and not assert their claims while
others have pursued their claims in mass litigation, the
parties—plaintiffs and defendants alike—cannot get a
grasp of the size or scope of the litigation until years after
the deadlines contemplated by the applicable statutes
of limitations. Without understanding the size or scope
of the litigation, the parties are shackled in searching
for ways to resolve the litigation, leaving the claims of
individual plaintiffs—some of whom may be ill or elderly,
languishing until the doors are deemed closed.
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Not every court has been blind to the disconnect
between the policy underpinnings of American Pipe and
the realities of mass tort litigation. Several jurisdictions
have held that American Pipe tolling is simply unavailable
for mass-tort personal injury cases. These courts have
looked to the purposes of American Pipe and found
them to be ill-served by applying the doctrine to such
cases, because mass tort personal injury cases are widely
recognized as uncertifiable and because the varying nature
of personal injury claims are such that the details of one
plaintiff’s case do not generally put a defendant on notice
of the claims of nameless class members. On the basis of
these considerations, the more carefully reasoned opinions
on the issue have uniformly rejected tolling.”’

Other courts have limited the application of American
Pipe, but have thus far refused to discard it fully in the
mass-tort context. In New Jersey, for example, an appellate
court held that American Pipe should be available in mass-
tort litigation, but strongly suggested that such tolling
should be available only where a plaintiff seeking to avail
himself of its tolling benefit could prove that he actually
relied upon a pending class action.”® Other states have
limited American Pipe tolling to class actions that were
filed in courts within the same state, refusing to allow
“cross-jurisdictional” tolling.”” These rulings constrain
the application of American Pipe tolling in the mass tort
context, but they all proceed from the premise that such
tolling should be available in the first place. Courts that
have not already addressed the issue should go further and
bar or substantially limit the application of American Pipe
tolling in mass tort personal injury cases.

CONCLUSION

The American Pipe doctrine is an ill-suited transplant
for mass tort personal injury litigation. Although a
parallel exists at the most general level between the facts
of American Pipe and the average mass tort plaintiff
defending the timeliness of his or her claim by pointing
to a pending personal injury class action—both address
the intersection between class actions and statutes of
limitations—the reasoning of American Pipe simply
does not translate in this foreign context. Neither of the
purposes served by tolling in American Pipe—efliciency of
the litigation and fair notice to defendants of the number
and nature of claims against them—is served by tolling in
the mass tort context. To the contrary, it is the potential
abuses warned of, but not present, in American Pipe that
are facilitated by the application of its tolling rule in the
mass tort setting. For these reasons, courts should carefully
analyze claims for tolling in mass tort cases and decline the

invitation to follow American Pipe as a universal rule.

* Jessica Miller is a Partner and Geofffrey Wyatt is an Associate
in the Washington, D.C. office of O’Melveny & Myers, LLP.
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customer selects the item(s) for purchase and begins
the checkout process. The process varies to some extent
between retailers, but generally speaking the first step will
be to provide identification and contact information such
as your name, address, the shipping address (if different
than the billing address), an email address for confirming
emails, and a retyping of your email address to confirm
it and other non-financial information. Often, that non-
financial identification information is confirmed with the
next screen, identifying either that the information has
been input correctly or—as many online shoppers are
all too familiar—that the highlighted boxes where the
customer has failed to provide the information or input
it incorrectly.

Once the name, address, and contact information
are conveyed the customer is asked to provide financial
information to begin the process of making the purchase.
That information includes the type of credit or debit
card you are using (VISA, MasterCard, Discover), your
credit card number, your expiration date, and your CVV
code number (often referring you to the three digits
on the back of your card or four digits on the front.)’
Typically, after inputting the financial information, that
information, along with your order, are confirmed on the
next screen. Once the order is placed, you may receive
any combination of (1) an order confirmation email,
(2) an order shipped email, and/or (3) a receipt email.
Sometimes, rather than a receipt sent by email, the receipt
is shipped with the product.

Comparatively, the online transaction is more
complex and contains multiple steps, unlike the simple
and routine credit or debit transaction at a brick and
mortar retailer. Consequently, the online transaction does
not lend itself cleanly and easily to a FACTA analysis—but
that has not deterred plaintiffs from seeking its application
and courts from wrestling with FACTA’s scope.

Tue Courts BEGIN TO WEIGH-IN

Three cases in particular have begun to shape the
landscape for internet transaction FACTA cases—
Stubbub,® Movie Tickets.com,” and Bose."’

Stubbub. The Stubbub case, decided July 2, 2007, was
the first to comment on one of the key issues unique
to FACTA internet cases: can the requirement that the
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defendant “electronically print” the receipt be satisfied by

an electronic email receipt sent to the plaintiff?
Stubhub is an online ticket broker for concerts and

sporting events and, according to its website, “[t]he

largest ticket marketplace in the world, based on sales.”"!

According to the plaintiff, Stubhub violated FACTA by
“provid[ing] Plaintiff with one or more electronically
printed receipts on each of which Defendants printed...
the expiration [date] of Plaintiff’s credit or debit card.”"?
These alleged “electronically printed receipts” were
emails sent to the plaintiff. Stubhub moved to dismiss
the plaintiff’s complaint, arguing that it “does not and
indeed cannot state a claim for relief under [15 U.S.C. § ]
1681c(g) because [Defendant] did not ‘print’ the [receipt]
within any reasonable interpretation of the word.”"?

The court correctly noted that the term “print” is
not defined in the statute.'® The court further stated
that “the statute should be construed to give the
term its ordinary meaning,”"” and that “[d]ictionary
definitions are commonly consulted to ‘clarify’... ordinary
meanings.”'®

With that, the court seemed poised to entertain
the battle of competing definitions. Websters Third New
Intl Dictionary provides that “print” means “to make an
impression in or upon.”"” But the court noted that, for
example, the Merriam-Websters Collegiate Dictionary,
10" ed., defines “print” as “to display on a surface (as
a computer screen) for viewing.” It seemed like a fair
fight until the court held that even the definition cited
by Stubhub supports the plaintiffs position. Without
any elaboration, it held that “Plaintiff’s [Complaint]
is consistent with the claim that Defendant ‘made an
impression” on Plaintiff’s computer screen including
credit or debit card information in violation of 15 U.S.C.
§ 1681c(g).”'® Concluding that an email is sufhicient to
meet the print requirement, the motion to dismiss was
denied.”

Interestingly, however, although the motion was
denied and the court had made no finding that the statute
was ambiguous on its face, the court went on, in dicta,
to address the “intent of Congress” in enacting FACTA.
The court stated, “had Congress desired [to exclude
online transactions], they would have explicitly done so,
as they did for ‘transactions in which the sole means of
recording a credit card or debit card account number is
by handwriting or by and imprint or copy of the card....
Failure to do so supports Plaintiff’s interpretation of
‘print’ as being facially reasonable.”” But in Movie Tickets.
com the same “language of the statute” analysis was
considered—with a quite different result.

MovieTickets.com. On February 13, 2008, Judge Gold
of the United States District Court, Southern District
of Florida, expressly declined to follow Stubhub and 1-
800-Flowers.com, “because neither considered the plain
meaning of the word ‘printed,” within the context of the
entire § 1681c(g)....”"*" On that basis, the court granted
defendant MovieTicket.com’s motion to dismiss.

In that decision, it noted that “[a]lthough the word
‘print’ in § 1681c(g) is not defined in the statute, the
meaning of ‘print’ in § 1681c(g) is crucial to this case.”*
In attempting to determine the meaning of “print,” the
court said that several canons of statutory construction
guided its analysis of these issues.” In applying the canons
of statutory construction, the court stated:

[Clourts always begin the interpretation of a statute by
lookingat the plain language of the statuteitself*.... Court’s
‘read the statute using the normal meanings of its words,
while considering the entire context of the statute®.... To
this end, canons of construction are tools which assist
courts in focusing on the context of the entire statute, as
opposed to looking at one word in isolation®.... Applying
these canons of statutory construction, I conclude that
the plain meaning is evident from the language of the
statute.”

To that end, the court held that, “[b]y emailing Plaintiff an
‘Order Confirmation, Defendant has not printed a receipt
under 1681c(g).”*® The court, in so holding, stated that
“Plaintiff does not allege that Defendant ever sent Plaintiff
physical, paper copy of the emails at issue.”” Here, the
court also relied upon a dictionary definition of “print,”
this time turning to Websters New World Dictionary, 2d
College Ed.:

1. to mark by pressing or stamping; make a print on or
in 2. to press or stamp (a mark, letter, etc.) on or in a
surface 3. to draw, trace, carve, or otherwise make a
(a mark, letter, etc.) on a surface 4. to produce on the
surface of (paper, etc.) the impression of ink type, plates,
etc. by means of a printing press....*°

The court stated that based on these dictionary
definitions of “print,” one draws the “common sense
impression that a ‘printed’ item is something physical
and tangible that can be impressed or marked upon,
such as a printed paper.”*' Confirming his common sense
impression, Judge Gold stated that “[w]hen § 1681c(g) is
looked at as a whole, it is clear that this subsection focuses
on paper receipts electronically printed by a cash register
or other machine and provided to consumers at the point
of sale or transaction.”**

In contrast to Stubhub, where the court concluded
that the statute was silent on excluding internet
transactions from FACTAs scope, the MovieTickets.com
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court found silence to have a different impact. “[TThe
language of the statute only addresses printed receipts
[meaning, according to this Court, physically printed
on paper at the point of sale].... Congress included no
language to specifically extend the statute’s restrictions to
email transmissions, and such silence is controlling.”*

Bose. In Ehrheart v. Bose Corporation, the United States
District Court for the Western District of Pennsylvania
wrestled with a different issue. In Bose the issue was where
(or when) the “point of the sale or transactions” lies in an
internet FACTA case.**

The facts were simple and undisputed. The plaintift—
about one week after FACTA went into effect—telephoned
the Bose Factory Store to purchase headphones with her
credit card.”” The headphones were shipped and there
was a receipt in the package, exactly as she would have
received in the store, containing her credit card’s expiration
date.* Although Ehrheart did not experience identity theft
or any other harm as a result of the receipt containing
her credit card’s expiration date, she filed suit against
Bose—one of several she filed against various defendants
under FACTA—seeking statutory damages, and to certify
a class of similarly situated individuals.’”

Bose argued that because the order was taken over
the phone, Ehrheart was not provided an electronically
printed receipt at “the point of the sale or transaction.””®
Bose argued that the point of the sale or transaction
“denotes a “precise location within a store.”” Ehrheart
responded that “the phrase [point of the sale] refers not
to a place, but ‘to an event in time, i.e., when payment
(or exchange) is being made with a merchant.”” %

The court, finding that this was a question of first
impression, denied the underlying motion, concluding
that FACTA could apply even though the transaction
took place over a phone, and not face-to-face. In reaching
that conclusion, the court also commented not that there
is not a point of sale (a physical location) because it is a
telephonic transaction, but rather, that the point of sale
is a “time or event’:

The Plaintiff points out that although Congress has used
the term “point of sale” to apply to a location, it has also
used the phrase to identify a point in time. For example,
Section 707(b)(5) of the National Oilheat Research
Alliance Act of 2000, 42 U.S.C. § 6201, (repealed),
addressed assessments on oil imported by the owner “after
the point of sale”. See § 707(b)(5). She also cites case law
in which the term “point of sale” was used to refer to a
foreclosure sale in a bankruptcy proceeding. /2 re Lenton
Brunson McGill, 78 B.R. 777, 779 (Bankr.D.S.C.1986).
According to Ehrheart, logic requires the court to find
that the phrase “point of sale or transaction” is ... meant

to refer to the sale or transaction itself, thereby excluding
all other instances where a cardholder may, for legitimate
reasons, request and be provided with a receipt bearing
their [sic] credit/debit card information.”

* ok x

Having carefully reviewed the parties” submissions on this
issue against the background of relevant law, the court
is convinced that there is no definitive legal authority
addressing the meaning to be assigned to the phrase “point
of sale or transaction” as that phrase is used in FACTA.
The words do not appear to have a fixed meaning, but
have been defined instead by the context in which they
are used. The term has been applied to denote a time or
an event, as opposed to a location.!

With these three cases the courts have begun to
wrestle with the question of whether FACTA applies
to internet transactions and, if so, how it applies. The
decisions reflect that the issue is far from settled. The vast
differences between them raise yet another interesting
question: if the courts cannot agree on whether FACTA
applies to internet transactions, how can any retailer
have acted willfully (knowingly or recklessly) in allegedly
violating the statute?

*Shawn J. Organ, a partner in the Columbus, Ohio office of the
international law firm of Jones Day, is a trial lawyer who focuses
his practice in the areas of complex litigation, such as class action

defense work, including several FACTA cases.
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