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CONSTITUTIONAL RIGHTS OF THE BOY SCOUTS

BY SCOTT H. CHRISTENSEN*

For the past quarter century, Boy Scouts of America has
been defending itself against legal attacks for educating
boys to do their “duty to God” and keep “morally

straight.” Until 2000, most litigation was brought by adults
or youth seeking membership. The decision of the Supreme
Court of the United States in Boy Scouts of America v. Dale1

extinguished the membership cases but sparked a new round
of litigation. Following Dale, the cases have challenged Boy
Scouts’ relationship with government entities. In a few
instances, Boy Scouts has sued the government to protect
its constitutional rights.

This article summarizes the legal landscape that Boy
Scouts have been hiking since the success before the
Supreme Court.2  From San Diego to Connecticut, Boy Scouts
has been defending its right to equal treatment in government
forums. A disturbing trend has emerged, however, in which
the Ku Klux Klan appears to be given greater constitutional
protections than some lower courts have been affording
Boy Scouts. This trend is part of the ever-expanding
application of state and local antidiscrimination laws to
encroach on the federal constitutional rights of organizations
with traditional values.

Before surveying the recent Boy Scouts litigation, I
will begin with some background to put those cases in
context.

As the U.S. Supreme Court recognized, Boy Scouts is
“a private, not-for-profit organization engaged in instilling
its system of values in young people.”3 More than three
million youth members and one million adult leaders are
active in the traditional programs of Cub Scouts, Boy Scouts,
and Venturing.

The national Boy Scouts organization charters
approximately 300 Councils nationwide to administer the
Scouting program at the local level. The national
organization also charters local community organizations to
operate Cub Scout Packs, Boy Scout Troops, and Venturing
Crews by identifying leaders and providing a meeting space.
The center of gravity in the Scouting organization is at the
local Pack and Troop level, where boys meet weekly with
volunteer adult leaders in private homes, community centers,
public schools, and church basements.

The mission of Boy Scouts is “to prepare young
people to make ethical and moral choices over their lifetimes
by instilling in them the values of the Scout Oath and Law.”4

The Scout Oath includes the obligations to do one’s “duty
to God” and to be “morally straight”5 and the Scout Law
requires being “reverent” and “clean.”6 In addition to
agreeing to live according to the Oath and Law, adult
volunteer leaders also subscribe to the Declaration of

Religious Principle, which states that “no member can grow
into the best kind of citizen without recognizing an obligation
to God.”7 Boy Scouts is “absolutely nonsectarian,”8

however, and virtually every religion in America is
represented in Scouting—from the Armenian Church of
America to Zoroastrians.  In adhering to the values of the
Oath and Law, Boy Scouts does not accept as members
atheists or agnostics,9 or avowed homosexuals.10

For many years, Boy Scouts defended lawsuits
challenging its membership standards. The typical plaintiffs
were homosexual adults,11 atheist or agnostic youth or their
parents,12 and girls seeking youth membership.13 The basic
claim common to these cases was that a Cub Scout Pack or
Boy Scout Troop is a place of public accommodation, like a
gas station or movie theater, and must admit anyone who
applies. Most cases were brought under state law, although
one relied on the federal public accommodations statute.14

Boy Scouts defended itself by appealing to its
constitutionally protected freedoms of speech and
association.  The values of the Scout Oath and Law form the
core of Boy Scouts’ speech protected by the First
Amendment.15 Scouting is an expressive association because
all members agree to adhere to the Oath and Law.16 Scouting
also is an intimate association because the traditional
programs are administered in small groups, at the Pack or
Troop level.17 Finally, Boy Scouts used statutory defenses
available in the public accommodations laws, such as
exemptions for private clubs or religious organizations.18

Boy Scouts successfully defended itself in eight states
and the District of Columbia—including five of their highest
courts19—and one federal court of appeals.20  The only state
supreme court to rule against Scouts was New Jersey,21 and
that decision was overturned by the Supreme Court.22 The
Supreme Court victory in Boy Scouts of America v. Dale
confirmed that Boy Scouts has the right under the First
Amendment to select leaders who agree to live according to
the Scout Oath and Law.23 That decision brought membership
challenges to a close.24

Following Boy Scouts’ widely-publicized success
before the Supreme Court, the attacks turned to the
relationships between Boy Scouts and government. For
example, in Madison, Wisconsin, the City Council voted to
exclude Boy Scouts from any charitable proceeds raised
during the annual Fourth of July fireworks charity, although
Boy Scouts continued to volunteer to collect charitable
donations for other organizations.25 In Norwalk, Connecticut,
Scouts had to fight for permission to hold a meeting in a
public park after members of the City’s Parks Committee told
a Scoutmaster it would not grant a permit because of Boy
Scouts’ stance before the Supreme Court.26 In Philadelphia,
Pennsylvania, the City threatened to terminate Boy Scouts’
use of City-owned property.27

Several other cases, discussed below, have resulted
in litigation. These cases fall into two basic categories: (1)
taxpayers suing the government because of the relationship
the government has with Boy Scouts and (2) the government
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itself terminating or changing the terms of a relationship
with Boy Scouts. The first kind of suit largely has been
pursued under the Establishment Clause and may or may
not include Boy Scouts as a defendant. The second kind of
case largely falls under the Supreme Court’s viewpoint
discrimination and unconstitutional conditions
jurisprudence.

In the past six years, the American Civil Liberties Union
has funded lawsuits seeking to sever Boy Scouts’
relationships with government. Two months after the
Supreme Court decided Dale, a lesbian couple, an agnostic
couple, and their respective minor sons represented by the
ACLU sued the City of San Diego and Boy Scouts to
terminate two leases between the City and Boy Scouts.28

Under one lease, the local Boy Scouts council operates a
$2.5 million aquatic center built with Boy Scout funds for
the use and benefit of all youth groups in San Diego; under
the other lease, Boy Scouts constructed and operates a
campground open for use by the public. The leases require
Boy Scouts to make the properties available to the community
on a first-come-first-served basis at no expense to the City.29

The leases are part of a City program in which the City leases
property to over 100 secular and religious nonprofits in
return for community service.30 In Barnes-Wallace v. Boy
Scouts of America, the district court described Boy Scouts’
lawful and constitutionally protected values as an “anti-
agnostic and anti-atheist stance,”31 repeatedly referred to
Boy Scouts as “discriminatory,”32 and declared that “lawsuits
like this are the predictable fallout from the Boy Scouts’
victory before the Supreme Court.”33 The district court
acknowledged that the City leased “publicly-owned land to
‘well over 100 nonprofit groups to advance the educational,
cultural and recreational interests of the City’ without regard
to whether the lessees are religious.”34 Even though the
leasing processes followed were public and typical, the
district court concluded that exclusive negotiations with
Boy Scouts violated the Establishment Clause because they
were not equally open to “the religious, areligious and
irreligious.”35 The district court ultimately declared that both
leases were unconstitutional, but Boy Scouts may remain
on the properties while appeals are pending. The Ninth
Circuit heard oral argument earlier this year.36

Another district court immediately applied Barnes-
Wallace to declare military support for the National Scout
Jamboree unconstitutional.37 The Jamboree is a national,
civic, patriotic event held every four years for a ten day
period.  Since 1981, the Jamboree has been held at Fort A.P.
Hill in Fredericksburg, Virginia. The military lends logistical
support because it views the Jamboree as a unique and
valuable opportunity to practice skills in constructing,
supporting, and dismantling a temporary “tent city” that
will sustain 40,000 people. In Winkler v. Rumsfeld, a group
of taxpayers represented by the ACLU sued the Departments
of Defense and Housing and Urban Development over federal
support for Scouting programs, asserting that the support
violates the Establishment Clause.38 The district court
granted summary judgment in the government’s favor on
the claims against HUD and all but the Jamboree claim against
DOD. The court relied primarily on the decision in Barnes-

Wallace that Boy Scouts’ nonsectarian “duty to God”
requirement rendered Boy Scouts a religious organization
and the Jamboree could not be supported under the
Establishment Clause as a result.39 Boy Scouts was not a
party to the case but provided evidence used before the
district court and participated as an amicus curiae at the
Seventh Circuit, including at oral argument earlier this year.40

In spite of success before the Seventh Circuit thirteen
years ago,41 Boy Scouts remains the subject of litigation
over recruiting in public schools. An atheist parent of a
child in Mt. Pleasant Public Schools in Michigan brought
suit against Boy Scouts and the school district challenging
the district’s policy of allowing Boy Scouts equal access to
school meeting space and literature distribution systems,
alleging that this policy constitutes religious discrimination
against atheist students under the Michigan Constitution
and the Elliott-Larsen Civil Rights Act.42 The trial court’s
dismissal was affirmed by the Michigan courts, and the
Supreme Court denied a petition for a writ of certiorari earlier
this year.43 In another pair of cases, an atheist mother
represented by the ACLU asserted that allowing Boy Scouts
to recruit at her son’s school on the same basis as other
groups violated state law prohibiting establishment of
religion. The Oregon circuit court dismissed the case, the
Oregon Court of Appeals affirmed, and the Oregon Supreme
Court denied review.44 Undeterred, the mother challenged
the same Boy Scout activities in a second suit alleging that
the recruiting discriminated against her son on the basis of
religion. The superintendent found no probable cause for
the claim, but the state circuit court concluded that the
plaintiff presented sufficient evidence to warrant remand to
the superintendent for further proceedings. The school and
state appealed that decision, and the Oregon Supreme Court
heard oral argument earlier this year.45

In all of these cases, there is no dispute that the
government had a secular and neutral purposes behind its
relationship with Boy Scouts, so the only question is
whether, under Lemon v. Kurtzman46 and its progeny, the
government relationship had the primary effect of advancing
religion.47 In each case, a “reasonable observer” taking into
account the history and context of the relationship, would
conclude there is no advancement of religion because there
is no evidence of government endorsement of Boy Scouts’
values.48 A reasonable observer would not consider Boy
Scouts “religion” for purposes of the Establishment Clause
in light of the totality of the Scouting program because to
“[f]ocus exclusively on the religious component of any
activity would inevitably lead to its invalidation.”49 Boy
Scouts’ private speech encouraging members to fulfill their
“duty to God” cannot be attributed to the government in
any event because “there is a crucial difference between
government speech endorsing religion, which the
Establishment Clause forbids, and private speech endorsing
religion, which the Free Speech and Free Exercise Clauses
protect.”50

In order to protect its constitutional rights, Boy Scouts
has had to sue government entities. Boy Scouts in Broward
County, Florida, like numerous other local groups, had been
permitted for many years to use public school facilities after
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hours.51 Other groups that used the facilities included
churches, a youth orchestra, a service agency for senior
citizens, and an African-American sorority. But after the
decision in Dale, the school board revoked Scouts’
permission to use school facilities “because the Scouts’
membership policies discriminate on the basis of sexual
orientation, and therefore violate the School Board’s anti-
discrimination policy.”52 Boy Scouts sued, and the district
court concluded that Boy Scouts was excluded from school
facilities because it exercised its “First Amendment right to
freedom of expressive association.”53 The district court
preliminarily enjoined the school board’s actions as
discrimination based on Scouting’s viewpoint.54 The school
board agreed to settle by turning the preliminary injunction
into a permanent injunction and paying Boy Scouts’
attorneys fees.

Meanwhile, the State of Connecticut excluded Boy
Scouts from a state employee charitable campaign, in which
900 different groups participate, solely because of the values
Boy Scouts defended in Dale.55 Connecticut concluded that
state antidiscrimination law precluded Boy Scouts’
participation in the charitable campaign. Nevertheless, the
campaign continued to include a wide variety of other groups
that discriminate in membership and services on the basis of
sex, ethnicity, age, or sexual orientation.  The district court
upheld the State’s actions, and the Second Circuit affirmed,
in a decision that squarely conflicts with the Supreme Court
precedent in Cornelius v. NAACP Legal Defense &
Educational Fund, Inc.56 The Second Circuit upheld removal
of the Scouts from the charity list on the ground that
Connecticut did not “require” the Boy Scouts to change its
“constitutionally protected” views, but merely required the
Boy Scouts to “pay[] a price” for “exercising its First
Amendment rights.”57

On the other side of the country, the City of Berkeley
revoked free berthing space used by Sea Scouts in the City
marina in retaliation for the position Boy Scouts defended in
Curran v. Mount Diablo Council of the Boy Scouts of
America,58 a case factually similar to Dale decided under
state law. City Council members “made clear” that they
wanted to take “‘punitive actions’ against the Sea Scouts in
an ‘attempt to overturn [Boy Scouts’] national policies.’”59

City officials stated that they were excluding the Sea Scouts
“to discourage BSA from maintaining its disfavored policies
and to retaliate for BSA’s expulsion of Timothy Curran . . .
pursuant to those policies.”60 The City relied on a City law
that use of the marina “will not be predicated on a person’s
race, color, religion, ethnicity, national origin, age, sex, sexual
orientation, marital status, political affiliation, disability or
medical condition.”61 But the City also granted free berthing
to the Cal Sailing Club, which runs a “women teaching women”
program that limits access based on “sex,”62 and the Nautilus
Institute, which operates a program for “teenage public
school students” that predicates access on “age.”63 The
individual Sea Scouts represented by a sole practitioner sued
(Boy Scouts was not a party), and the California Supreme
Court ultimately rejected their First Amendment challenge
on the ground that the Sea Scouts remained free to exercise

their constitutional rights at the full price of berthing in the
marina.64 A petition for a writ of certiorari is pending presently.

The Second Circuit and California Supreme Court
decisions upholding actions by Connecticut and Berkeley,
respectively, are inconsistent with Supreme Court decisions
prohibiting viewpoint discrimination and unconstitutional
conditions in government programs.  The government cannot
exclude an otherwise eligible organization from participation
in a government program because of membership policies
that form the organization’s expression.65 Nor may
government condition access to government benefits on
the relinquishment of constitutional rights.66

In response to the repeated discrimination against Boy
Scouts by state and local government, Congress crafted
two legislative solutions. The Boy Scouts of America Equal
Access Act, part of the No Child Left Behind Act of 2001,
requires public schools to provide Boy Scouts with equal
access to benefits and services provided other outside youth
and community groups, including meeting space, recruiting
opportunities, and literature distribution.67 The regulations
make clear that this access must be “on terms that are no
less favorable than the most favorable terms provided to
one or more outside youth or community groups.”68 If a
school fails to comply, the Department of Education may
terminate the federal funds that the school receives.69 The
Boy Scouts of America Equal Access Act has effectively
ended the need for litigation against schools.

In response to challenges to Boy Scouts’ participation
in government programs beyond access to public schools,70

Congress enacted the Support Our Scouts Act of 2005.71

This legislation accomplishes two basic goals. First, the
Support Our Scouts Act protects federal government
relationships with Scouting, including the ability to host
the Jamboree on federal property.72 Second, the Act prohibits
state or local governments that receive federal Community
Development Block Grant (“CDBG”) funds from
discriminating against Boy Scouts in government forums or
denying Boy Scouts access to facilities equal to that
provided other groups.73 If a state or local government fails
to comply, HUD may terminate the CDBG funds it receives.
The Support Our Scouts Act, like the Boy Scouts of America
Equal Access Act on which it was based, requires state or
local governments to treat Boy Scouts at least as well as
other community organizations participating in government
programs on pain of losing CDBG funds.

The irony of the recent assaults on Boy Scouts is that
many of the cases have been funded by the American Civil
Liberties Union. Throughout the history of the litigation
discussed above, the ACLU has either directly filed the
claims against Boy Scouts or filed an amicus curiae brief in
support of the attack on Scouts.74 In the last twenty-five
years, the ACLU has contributed to no fewer than fourteen
lawsuits against Boy Scouts, for a total of over 100 years
worth of litigation—longer than Boy Scouts of America has
existed.

The ACLU has been so fervent in suing Boy Scouts
that it is litigating positions directly contrary to pro-civil
liberties positions it has taken in other cases. For example,
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the ACLU persuaded a district court and then the Eighth
Circuit that Missouri may not exclude the Ku Klux Klan from
the State’s “Adopt-A-Highway” program based on the
Klan’s viewpoint.75 The Eighth Circuit concluded that
whether analyzed under the First or Fourteenth Amendments,
“viewpoint-based exclusion of any individual or organization
from a government program is not a constitutionally permitted
means of expressing disapproval of ideas . . . that the
government disfavors.”76 The State violated the Klan’s
constitutional rights because it “simply cannot condition
participation in its highway adoption program on the manner
in which a group exercises its constitutionally protected
freedom of association.”77

But while the ACLU was litigating in Missouri to
include the Klan in government programs, the ACLU was
suing in California and Illinois to exclude Boy Scouts from
government programs.

CONCLUSION
The constitutionally dubious treatment of Boy Scouts

by some lower courts following Dale is part of a growing
pattern of state agency actions and judicial opinions that
have excluded groups from government programs because
of their traditional religious commitments or have sought
directly to regulate their internal practices.

Several religious groups have been denied recognition,
and commensurate benefits, at public law schools,
universities, and high schools. The Christian Legal Society
is litigating exclusion from law schools at public universities
in California and Illinois.78 Other on-campus Christian student
groups were denied recognition by the California State
University system because their internal membership policies
require members to adhere to a Christian statement of faith
and code of conduct.79 In Washington State, a public high
school denied recognition to an on-campus Christian club
whose membership was limited to Christians.80

A variety of religious organizations are suffering from
the application of state anti-discrimination laws to their
employment and other internal decisions. California and New
York have deemed Catholic Charities insufficiently religious
to avail itself of religious exemptions from state laws requiring
that employee health insurance include coverage for
prescription contraceptives,81 and Catholic Charities of
Boston was pressured to cease adoptions rather than change
policies to permit same-sex couples to adopt in violation of
Catholic doctrine.82 The Salvation Army in New York83 and a
Baptist children’s home in Kentucky84 are litigating over
their religious employment criteria, and a United Methodist
children’s home in Georgia85 settled a case by abandoning
its religious requirements for employment.

This pattern will likely intensify as legalization of same-
sex marriage is debated in legislatures and courts across the
country.86 The Supreme Court ultimately will need to take
another case—perhaps from among the percolating suits
discussed above—to resolve the limitations on state and
local anti-discrimination laws when they interfere with federal
constitutional rights of organizations with traditional values.
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