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I. INTRODUCTION

Neither sexual orientation nor gender identity is a pro-
tected category under Title VII of the Civil Rights Act of 1964
(“Tide VII”), which prohibits discrimination in employment
“because of . . . race, color, religion, sex, or national origin.”!
The term “sex” was not defined in the statute,? and the legisla-
tive history includes few references that can be used to help
determine the intended extent of this protected class. Hence,
the question of whether discrimination on the basis of sex
could be interpreted to encompass gender identity® and sexual
orientation has been left to the courts to decide.’

II. Eary ViEws ON THE MEANING OF SEX-BASED
DiscrimiNaTION UNDER TiTLE VII

In the early years following the adoption of Title VII, few
would have argued that the protections provided on the basis of
sex extended to protect individuals on the basis of sexual orienta-
tion or gender identity. The Equal Employment Opportunity
Commission (“EEOC”) is charged with enforcing Title VIL*
but the original EEOC commissioners did not consider the
prohibition on sex-based discrimination a broad concept.” In
fact, one Executive Director of the EEOC even said that “no
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man should be required to have a male secretary.”® Although
it was generally accepted that this statutory language offered
protection to women, who were a minority in the workforce at
the time, it was not until 1983 that the United States Supreme
Court held that Title VII made it illegal for employers to dis-
criminate against individuals because they were male.” Until
this decision in Newport News Shipbuilding ¢ Dry Dock Co. v.
EEOC, it was not firmly established law that Title VII offered
males the same protection against sex-based discrimination
that it did to females.'” The law did not evolve quickly, and
it also took until 1983 for a federal circuit court of appeals to
recognize that claims of sexual harassment were viable under
Title VII as constituting a form of sex-based discrimination."

III. Courts Reject EARLY ATTEMPTS TO ExpAND TiTLE VII’S
ProTECTION TO ENCOMPASS DISCRIMINATION BASED ON
SEXUAL ORIENTATION AND (GENDER IDENTITY

The theory that Title VIDs prohibition against sex-based
discrimination extended to sexual orientation or gender identity
proved more controversial than the theories that it offered the
same protection to men that it did to women and that it pro-
tected against sexual harassment. Thus, it is not surprising that
the plaintiffs who brought the initial claims to try to push the
limits of sex discrimination beyond its traditional boundaries
to include sexual orientation experienced little success. One
of the earliest cases to consider whether Title VII prohibited
private employers from discriminating on the basis of sexual
orientation or gender identity was 1978’s Smith v. Liberty Mu-
tual Insurance Co."
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The male plaintiff in Smith alleged that he was denied a
position because the hiring manager deemed him too effemi-
nate." As part of his lawsuit, the plaintiff alleged that Title VII
made it unlawful for employers to base such decisions on sexual
preference.® The Fifth Circuit Court of Appeals rejected his
argument based on the plain language of the statute. In the
opinion, the court of appeals explained that the prohibition
on sex-based discrimination could only support the conclu-
sion that Congress intended to ensure equal job opportunities
for men and women." The court also went on to suggest that,
if Congress did not amend the law to offer broader coverage,
it would be inappropriate for courts to extend protection “to
situations of questionable application.”'

The Ninth Circuit Court of Appeals handed down a
number of decisions in the late 1970s to confirm that Title VII
did not prohibit discrimination on the basis of sexual orienta-
tion or gender identity. One such case was Holloway v. Arthur
Andersen & Co., in which the plaintiff argued that Title VII
prohibited discrimination against transgender individuals.'” The
plaintiff in Holloway was originally hired at Arthur Anderson as
a male, but later began receiving female hormone treatments in
preparation for a sex reassignment surgery.'® The plaintiff was
eventually terminated, and brought a lawsuit alleging that the
adverse employment decision was made because of her sex."’
The Ninth Circuit rejected this claim outright, stating:

Giving the statute its plain meaning, this court concludes
that Congress had only the traditional notions of “sex”
in mind. Later legislative activity makes this narrow
definition even more evident. Several bills have been
introduced to amend the Civil Rights Act to prohibit
discrimination against “sexual preference.” None have
been enacted into law.

Congress has not shown any intent other than to restrict
the term “sex” to its traditional meaning. Therefore, this
court will not expand Title VID's application in the absence
of Congressional mandate. The manifest purpose of Title
VII’s prohibition against sex discrimination in employ-
ment is to ensure that men and women are treated equally,
absent a bona fide relationship between the qualifications
for the job and the person’s sex.?

This holding acknowledged that the Equality Act of 1974
was introduced in Congress; if it had been adopted, it would
have made sexual orientation a protected category, but it was
not adopted.?! According to the Ninth Circuit, if Title VII
already protected against discrimination on the basis of sexual
orientation as claimed by the plaintiff, then it would not have
been necessary for Congress to propose this new law.?

This trend in the Ninth Circuit continued with the deci-
sion in DeSantis v. Pacific Telephone & Telegraph Co., Inc.® In
DeSantis, three separate plaintiffs alleged that they had each
been discriminated against because they were gay, but the
Ninth Circuit definitively held that the prohibition against
discrimination on the basis of sex did not make it unlawful
for an employer to take an adverse action against an employee
because of his or her sexual preference.?

Other courts that were called upon to determine whether
the prohibition against sex discrimination applied to sexual
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orientation and gender identity discrimination took a similar
view.”> Although some commentators may believe that the
courts were hostile to such claims merely because of prejudice
against lesbians, gays, and transsexuals, the opinions denying
protection to these groups were consistent with the United
States Supreme Court’s narrow interpretation of what consti-
tuted discrimination on the basis of sex in its 1976 decision in
General Electric Co. v. Gilbert.*

In Gilbert, the Supreme Court majority held that it was
not unlawful for employers to discriminate on the basis of
pregnancy because Title VII did not prohibit pregnancy dis-
crimination. The Court rejected the notion that discrimination
on the basis of pregnancy was the same as discrimination on the
basis of sex, and it decided the case in favor of the employer.”
The courts that rejected claims based on sexual orientation and
gender identity essentially followed this reasoning by conclud-
ing that the prohibition of discrimination on the basis of sex
should not be expansively read to extend Title VII’s protection
to sexual orientation and gender identity.

IV. THE “REINTERPRETATION” OF SEX-BASED DISCRIMINATION
UNDER TiTLE VII TO INCLUDE SEX STEREOTYPING

The status quo largely remained unchanged until the U.S.
Supreme Court’s landmark decisionin 1989 in Price Water-
house v. Hopkins.*® The plaintiff, Hopkins, held a management
level position with her accounting firm. After five years in this
position, she was recommended for partner.?” As part of the
partnership review process, the firm solicited written comments
from the partners.* The partners with whom Hopkins worked
closely all recommended her for promotion, but others who
knew her voted against her candidacy based on her personality
traits, which they regarded as masculine in nature.’* The evi-
dence suggested that she was ultimately denied the promotion
to partner because she did not behave like a “typical” female.?
After being rejected, the firm had told her that she could im-
prove her chances of becoming a partner if she were to “walk
more femininely, talk more femininely, wear makeup, have her
hair styled and wear jewelry.”? The partners also suggested that
she “take a course at charm school.”**

One significant question presented in Hopkins was
whether the basis of the firm’s decision to deny her partnership
qualified as discrimination on the basis of sex. The evidence
presented confirms that Hopkins was not denied a promotion
because she was a woman; instead, she was denied a promo-
tion because she was “macho” and not feminine.* The Court,
however, found that this “sex stereotyping” was discrimination
“because of sex,” stating:

We are beyond the day when an employer could evaluate
employees by assuming or insisting that they matched the
stereotype associated with their group, for in forbidding
employers to discriminate against individuals because of
their sex, Congress intended to strike at the entire spec-
trum of disparate treatment of men and women resulting
from sex stereotypes.’

This opinion adopted a more expansive view of what could
qualify as discrimination on the basis of sex, and it serves as a
basis for some to argue that any adverse decision based on a
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person’s failure to conform to traditional gender norms is action-
able under Title VII. Hence, it is also possible for one to argue
that the Court’s decision in Hopkins pushed the protections of
Title VII beyond what the plain language of the statute provides.

The Sixth Circuit subsequently applied the sex-stereo-
typing theory from Hopkins to conclude that the transgender
plaintiff in Smith v. City of Salem had asserted a valid Title VII
claim against the fire department for which he worked.?” The
plaintiffs troubles at work began when he adopted “a more
feminine appearance on a full time basis.”®® As a result of his
appearance, his co-workers began making comments about his
feminine attributes, which caused him to raise the issue with
his supervisor.” Smith explained to his supervisor that he had
a “gender identity disorder,” and his supervisor communicated
this information up the chain of command.* Soon thereafter,
the city began looking to use his “gender identity disorder” as
a basis for terminating Smith’s employment, and he eventually
filed a lawsuit.*! The issue of whether Smith had stated a valid
claim for relief based on Title VII was appealed to the Sixth
Circuit, which held in favor of Smith. In the opinion, the court
noted that Hopkins did not “provide any reason to exclude Title
VII coverage for non sex-stereotypical behavior simply because
the person is transsexual.”** In fact, the opinion noted:

[D]iscrimination against a plaintiff who is a transsexual—
and therefore fails to act and/or identify with his or her
gender—is not different from the discrimination directed
against Ann Hopkins in Price Waterhouse who, in sex-
stereotypical terms, did not act like a woman.®

This reasoning has been applied in a number of other cases,

including Barrett v. Pennsylvania Steel Co., Inc., where a male
employee claimed that he was discharged for not conforming
to the “stereotype” of being male because he did not curse or
engage in crude banter like his male co-workers. The district
court concluded that these allegations were sufficient to state a
valid claim for relief under Title VIL.*

While the sex-stereotyping theory has been generally ac-
cepted, the courts have been less willing to accept the argument
that Title VII protects against discrimination on the basis of
sexual orientation under a sex-stereotyping theory. Although
lesbian, gay, bisexual, and transsexual individuals can potentially
state valid claims for relief by showing that adverse employment
actions were based on their failure to conform to stereotypical
gender norms, courts have not generally concluded that sexual
orientation is a protected category.’ In one such case that
raised this issue, Bibby v. Philadelphia Coca-Cola Bottling, a
gay male employee alleged that he was subjected to sex-based
discrimination because employees had stated, “everyone knows
you're a faggot,” and antigay graffiti was allowed to remain in
the restroom.*® The court, however, found that the plaintiff had
failed to plead a valid claim for relief because the harassment
had been targeted at his sexual orientation rather than his sex.”

V. Tue EEOC ConNcLubpEs THAT DISCRIMINATION ON THE
Basis oF SExuaL ORIENTATION Is SEx-BASED DI1SCRIMINATION
UNDER TrTLE VII

On the other hand, the EEOC adopted a more aggressive
interpretation of the statutory language. The EEOC in 2011’s
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Macy v. Department of Justice®® ruled that “discrimination against
an individual because that person is transgender (also known as
gender identity discrimination) is discrimination because of sex
and therefore is covered under Title VIL.”! Subsequently, the
EEOC adopted a Strategic Enforcement Plan for 2013-2016
in which it announced its intention to focus on extending Title
VII’s protections to “lesbian, gay, bisexual and transgender indi-
viduals.”? As part of this agenda, the EEOC “made a landmark
ruling in July 2015 in which it concluded that discrimination
on the basis of sexual orientation is discrimination on the basis
of sex under Title VIL.”*

In the Foxx case, which was an administrative action
within the Federal Aviation Administration (“FAA”), the
complainant alleged that he was denied a promotion on the
basis of his sexual orientation.”* The FAA did not decide the
case on the merits, but rather dismissed the complaint on the
ground that it had not been raised in a timely fashion.”” The
complainant appealed the dismissal to the EEOC who disagreed
with the FAA, finding the complaint timely and remanded it
to the agency.’® After ruling on the timeliness issue, the EEOC
addressed the merits of the claim and ruled, in a lengthy opin-
ion, that discrimination on the basis of sexual orientation is
sex-based discrimination which violates Title VII.>

The EEOC’s opinion claims that it is not assuming the
responsibility of the legislature by creating a new category of
protection under Titdle VIL.>® To justify this reasoning, the
EEOC relies on judicial decisions finding, inter alia, that
Title VII’s prohibition of discrimination on the basis of race
applied to covered individuals who were disciplined because
they were in an interracial relationship as well as the Supreme
Court’s decision in Price Waterhouse.”® While the Foxx decision
does not apply to private employers, it does confirm that the
EEOC has adopted a more expansive view of the law which
will directly impact private sector employers and may influence
how courts interpret Title VII in the future. At least one federal
court has denied a motion to dismiss a federal employee’s Title
VII sex discrimination claim based on a sex-stereotyping theory
encompassing sexual orientation.®

The position adopted by the EEOC comes from an in-
terpretation of the law that is not limited to the plain language
of the statute, and it makes no attempt to argue that Congress
intended for the prohibition of discrimination on the basis of
SeX to encompass sexual orientation. The impact on private
sector employers became evident on March 1, 2016 when the
EEOC filed its first lawsuits alleging sex discrimination based
on sexual orientation.®" Nonetheless, it concludes that it is not
usurping legislative authority by adopting a more expansive
interpretation than is arguably justified by either the statute
or the legislative history, citing judicial decisions like Price
Waterhouse as support for its position.

VI. CoNcCLUSION

The Equality Act of 1974 was the first legislation intro-
duced in Congress that would have made sexual orientation a
protected category under Title VIL®? Another push was made
to expand the protections provided by federal law with the
Employment Non-Discrimination Act, which was introduced
in 1994.% To date, all such legislative attempts to expand the
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protections provided by Title VII have failed. Nonetheless, the
courts have expanded Title VII’s protections by approving the
sex-stereotyping theory of liability, and the EEOC has deter-
mined that it is possible for the scope of protection provided
by Congress to grow beyond the limits established by the plain
statutory language and the intentions indicated by legislative
activities. “Discrimination on the basis of sex” does not have
the same meaning today that it did when it was adopted by
Congtess in 1964, or when it was later amended by the PDA
in 1978.% It seems very likely that this evolution will continue
even without legislative action, particularly given national politi-
cal polarization and rapidly changing societal norms. It is clear
that courts (to varying degrees) and the EEOC have rejected
the notion expressed in Smith v. Liberty Mutual Ins. Co. that
congressional action would be necessary to justify interpreting
“because of sex” to include gender, gender identity, and sexual
orientation.”
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