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ENVIRONMENTAL LAw & PROPERTY RIGHTS

EPA’s SEcTiON 111(D) CARBON RULE: WHAT 1F STATES JUST SAID NoO?
By PETER S. GLASER, CARROLL W, MCGUFFEY, II1, & Hahnah Williams Gaines*

Note from the Editor:

This article is about whether sue and settle practices undermine congressional intent for cooperative federalism on environmental
matters. As always, the Federalist Society takes no position on particular legal or public policy initiatives. Any expressions of
opinion are those of the authors. The Federalist Society seeks to further discussion about sue and settle, federalism, and the
Environmental Protection Agency. To this end, we offer links below to other perspectives on the issue, and we invite responses
from our audience. To join this debate, please email us at info@fed-soc.org.

Related Links:

* Carbon Pollution Standards, ENVIRONMENTAL PROTECTION AGENCY: http://www2.epa.gov/carbon-pollution-standards/
what-epa-doing

* Clean Air Act: SCCCLs 2011 Section 111 Project, Corumsia Law ScuooL SaBiN CENTER FOR CrimaTE CHANGE Law:
htep://web.law.columbia.edu/climate-change/clean-air-act

* Megan Ceronsky & Tomas Carbonell, Section 111(d) of the Clean Air Act: The Legal Foundation for Strong, Flexible & Cost-
Eﬁctzve Carbon Pollution Stdﬂddrds for Exzstzng Power P[ants, Environmental Defense Fund (Oct. 2013) htep://blogs. edf
files/ 1

Carbon—Pollutlon—Standards-for—Ex1st1ng—Power-Plants—O. pdf

* Legal Memorandum for Proposed Carbon Pollution Emission Guidelines for Existing Electric Utility Generating Units,
Environmental Protection Agency (June 2014): htep://www2.epa.gov/sites/production/files/2014-06/documents/20140602-

legal-memorandum.pdf

Introduction

“[W]here the Federal Government directs the States to
regulate, it may be state officials who will bear the brunt of
public disapproval, while the federal officials who devised the
regulatory program may remain insulated from the electoral
ramifications of their decision.” These words, quoted with ap-
proval by Chief Justice Roberts in the Supreme Court’s recent
decision striking down the portions of the Affordable Care
Act that attempted to coerce States to accept a significantly
expanded Medicaid program,' apply with particular force to the
latest proposal of the Environmental Protection Agency (EPA or
Agency) to regulate greenhouse gases from the nation’s coal-fired
power plants.” In that proposal, promulgated under Section
111(d) of the Clean Air Act (CAA),? EPA seeks to compel States
to become the enablers of the Administration’s vision of what a
“transformed”—and much more costly and unreliable—electric
utility system should be. The question is, what if States refuse
to go along? What if States refuse to give EPA the aggressive
carbon-reduction plans the Agency is demanding?

Some States have good reason to resist. EPA’s proposed
regulations require States to submit plans establishing power-
sector carbon dioxide performance standards. These standards
must meet what EPA calls “goals” but which in reality are EPA-
established State-by-State emissions caps. EPA developed these

* Peter S. Glaser, Carroll W, McGuffey, 111, & Hahnah Williams
Gaines are attorneys with Troutman Sanders LLP

“goals” based on an aggressively unrealistic set of “building
block” assumptions as to how each State should reengineer its
electric grid to reduce the use of coal-fired electricity: (a) EPA
assumed that coal plants can operate six percent more efficiently
than they do now, when these plants already have every incentive
to operate as efficiently as possible; (b) it assumed that every
natural gas combined-cycle generator could operate 70 percent
of the time, thereby reducing coal generation, even though
only 10 percent of these generators operated at that level in
2012 when the country experienced historically low natural gas
prices; (c) it assumed that every State should adopt aggressive
renewable portfolio standards, even though only about half
the States have those standards now and most of those that do
have standards have less aggressive ones; and (d) it made truly
heroic assumptions about future reductions in electric demand,
including the assumption that electric demand in 2030 will be
little higher than it is today,* and in fact will decline between
2020 and 2030,’ even though the Census Bureau projects that
the country will add more than two million people per year
between now and then® and even though at some point the
country should return to normal economic growth rates.
Given the stringency of EPA’s goals, States would be
required to adopt plans that are so onerous for coal generation
that, according to the Agency’s own projections, the amount of
coal used for electric generation in this country would decline
by almost 40 percent from 2009 levels.” As higher-cost electric
resources replace coal, costs to utilities and their ratepayers
would skyrocket. The well-respected economic consulting and
analysis firm, NERA, concluded that the proposal is the most
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expensive environmental regulation ever imposed on the electric
power sector, costing between $41 and $73 billion per year, with
14 states facing peak year electricity price increases that could
exceed 20%.® Worse, regional grid reliability coordinators have
already begun warning that the rule will cause portions of the
grid to suffer “cascading outages” and “voltage collapse.” The
North American Electric Reliability Corporation (NERC), the
entity responsible for ensuring the reliability of the Nation’s
grid, recently produced an initial analysis that questioned the
validity of the basic assumptions underlying the rule and raised
a host of concerns as to how the rule could affect the grid."

EPA’s proposal is unprecedented in the 40-year history
of the Section 111 performance-standards program, both in
its severity and in its conceptual underpinnings. Before now,
the agency has always formulated Section 111 standards based
on what have come to be referred to as “inside-the-fence”
measures—cost-effective actions that can be undertaken at the
regulated facility itself, such as installing pollution controls.
When it comes to controlling carbon dioxide emission from
coal generators, however, EPA obviously did not think that
inside-the-fence measures would yield a sufficient level of
emission reductions. EPA has conceded that the only feasible
inside-the-fence measure for reducing coal-plant carbon diox-
ide emissions is improving the efficiency of the combustion
process.'> But even under EPA’s highly aggressive assumptions
as to the efficiency gains existing generators can hypothetically
make, the result is only a six percent reduction in carbon dioxide
emissions,'> which is far short of the President’s carbon goals.™

As a result, EPA has “creatively” reinterpreted its Section
111 authority for adopting performance standards and, for
the first time, has proposed standards based on “outside-the-
fence” actions. To do so, EPA has seized upon Section 111 (),
an obscure, seldom-used regulatory provision, to dictate a
fundamental overhaul of the nation’s electric system, a course
that Congress rejected when it refused to adopt cap-and-trade
legislation in the first two years of the current Administration
when the Democrats had control of the House and a filibuster-
proof majority in the Senate. Under EPA’s Section 111(d)
proposal, States are required to develop and implement plans to
drastically increase the use of natural gas and renewable power,
and to make sharp reductions in consumer use of electricity,
in order to drive down the use of coal power to meet EPAs
carbon-reduction goals.

EPA’s proposal places many States in an extremely diffi-
cult, even untenable, position. EPA gives States only one year
following final adoption of the rule to submit a plan that meets
EPA’s requirements.”” This schedule may be administratively
impossible for some States to meet given the monumental task
of redesigning the State’s electric system. Under other CAA
programs, States typically are given up to three years to submit
implementation plans to EPA,'® and those plans are much
less complex than the plan EPA demands here. Additionally,
reengineering the State power grid is outside the authority and
expertise of state environmental agencies. As to expertise, unlike
any prior rule, this proposal will require the State environmental
agencies to consult closely with numerous other state agencies
and authorities that do have that expertise—at a minimum, the
State public utilities commission and/or commerce commission,
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and the myriad of local electric authorities and boards respon-
sible for municipal power and electric cooperatives. In addition
to this cross-agency coordination, States must also coordinate
with an unusually broad array of stakeholders, not only power
industry and NGO representatives, but also manufacturers and
other ratepayer and consumer advocate groups.

As to authority to act, the plan will almost certainly
require additional state legislation. In many states, no single
state agency has all of the authority that would be required to
implement EPA’s outside-the-fence measures. State legislation
would be necessary to fill those authority gaps. The needed
legislation is very unlikely to be adopted within a year (some
legislatures meet only biannually), and some State legislatures
may refuse to adopt the legislation at all. Although EPA’s
proposal gives States the option of taking two years to submit
a plan under certain circumstances, States must still submit an
“interim” plan within one year in which they make the criti-
cal decisions,” which some States may not be able to do. The
proposal also allows a third year for plan submission, but only
if the State opts into a regional plan'® that will be very diflicult
to negotiate.

The State’s task is made even more unpalatable by the
prospect that the rule stands a high probability of ultimately
being reversed in court, thus rendering worthless the extensive
time, resources and political capital devoted to preparing the
State’s plan. The Supreme Court recently struck down EPA’s
greenhouse gas “Tailoring Rule” because “it would bring about
an enormous and transformative expansion in EPA’s regula-
tory authority without clear congressional authorization.”"’
In the authors’ opinion, the Court’s ruling is a death knell for
EPA’s far more “enormous and transformative” Section 111(d)
proposal. Indeed, EPA may not have authority to adopt any
Section 111(d) regulations governing carbon dioxide emissions
from the power sector, even much more modest inside-the-fence
regulations.?

The challenge EPAs proposal poses to States is not
just administrative, however; for many States, the rule will
create real hardship for the States” citizens. EPA’s proposal
is built on a fault line, with California and northeastern and
northwestern States, which do not use much coal, on one side,
and most midwestern and southern States, which use much
more coal, on the other. Coal-using States will be subjected
to high compliance costs, which ultimately must be borne by
the public in the form of significantly increased electric rates.
For instance, the Midwest Independent System Operator
(MISO), the grid operator for a region covering all or part
of 15 States, preliminarily estimated that, just in MISO,
the 20-year discounted compliance cost of the rule will be
$55-$83 billion.”! States will also be extremely concerned
with the rule’s impacts on the reliability of the power grid.
Nick Akins, Chairman & CEO of American Electric Power,
testified to Congress that last winter’s cold weather required
the company to operate 89 percent of the coal capacity that
AEP will retire in 2015 due to EPA’s Mercury and Air Toxics
Standards rule.”? Cheryl LaFleur, Chair of the Federal Energy
Regulatory Commission (FERC) told a FERC conference
that skyrocketing electricity and natural gas prices last winter
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brought the electric grid “close to the edge” of breaking on
several occasions.?? And this was before EPA’s Section 111(d)
rules were even proposed, much less implemented. Examining
the impact of the Section 111(d) rules in its 12-state region,
the Southwest Power Pool concluded that the rules, as
proposed, will result in violations of grid reliability standards
leading to rolling blackouts and will leave the region far below
needed reserve margins by 2020 and below the amount of
power needed to meet load even without considering reserve
margins by 2024.%

States, thus, may be taking a hard look at their options if
EPA finalizes its Section 111(d) regulations anywhere near the
lines proposed. Of course, many States will appeal the rule. But
obtaining a judicial stay of the rule during the pendency of the
litigation is always difficult, no matter how flawed the rule, and
if no stay is obtained, it will likely take a year-and-a-half to two
years for the appellate court to issue its decision, and additional
time will be consumed if the case goes to the Supreme Court.
In the meantime, States will be under a mandate to undertake
enormously controversial and resource-draining administrative
and likely legislative proceedings to prepare a hugely impact-
ful plan that at least some States believe is antithetical to the
interests of their citizens.

Thus, some States may be considering the consequences
of either not submitting a plan at all or submitting a plan based
on whatever traditional cost-effective, inside-the-fence measures
may be available to reduce coal-plant carbon dioxide emissions,
at least until a court determines that EPA’s outside-the-fence
approach is legally valid. They may wonder, if they take that
course of action, what EPA’s alternatives would be in response.
The most obvious EPA option would be to impose a federal
plan, an action EPA is expressly authorized to take under Sec-
tion 111(d). But can EPA really impose a plan on States that
contains outside-the-fence measures, such as ordering the State
to adopt a renewable portfolio standard or placing a limit on the
amount of electricity the State’s citizens can consume? If EPA
is unwilling or unable to impose outside-the-fence measures,
would EPA just proceed against the State’s coal generators, by
limiting the amount of time these plants could operate so as
to reduce their carbon dioxide emissions? Doing so risks leav-
ing the State short of power. Would EPA want to be directly
responsible if, as many States believe, the consequence could
be power outages and significantly increased electric rates to
consumers? And could EPA impose sanctions if a State fails to
adopt a plan that EPA views as satisfactory?

These questions are explored below.

I. EPA Dogs Not Have AuTHORITY TO IMPOSE SANCTIONS

The notion that EPA could impose sanctions if States fail
to submit the plan EPA demands can be dismissed quickly:
EPA does not have that authority. EPA has not cited any such
authority in its power-sector Section 111(d) rules, EPA’s generic
Section 111(d) rules do not provide for sanctions and provide
only that EPA may impose a federal plan if a State fails to submit
a “satisfactory” plan or no plan at all,?> and Section 111(d) itself
likewise authorizes only the single remedy of a federal plan.?

But what if EPA threatens to cut federal highway funds to
the state or take administrative or judicial enforcement actions

6

leading to penalties’ While these sanctions are provided for
under Section 179 (highway funding)?” and 113 (administra-
tive and judicial enforcement)®® of the Act, neither authorizes
sanctions for failure to comply with Section 111(d).

A. Section 179

Section 179 provides that EPA can cut off federal highway
funding or increase the number of emissions offsets required for
construction of new facilities in nonattainment areas under the
National Ambient Air Quality Standards (NAAQS) program,
if a State fails to comply with certain CAA obligations. But
this provision plainly applies only to two types of State plans:
(a) “any implementation plan or plan revision required under
this part,” meaning part D of Title I of the CAA, and (b) any
such plan or plan revision “required in response to a finding of
substantial inadequacy as described in section 7410(k)(5).”*

A State failure to submit a Section 111(d) plan (or failure
to submit what EPA would view as a satisfactory plan) would
not be a failure to submit a plan under part D of the CAA.
Part D applies to NAAQS nonattainment State Implementa-
tion Plans (SIPs) submitted under Section 110 of the Act, not
Section 111(d) performance-standards plans. As EPA states in
its Criteria for Exercising Discretionary Sanctions Under Title I of
the Clean Air Act, “section 179 provides for mandatory sanctions
with respect to failures under part D....”»* A Section 111(d)
plan is obviously not a Section 110 nonattainment SIP.

Nor would a State’s failure to submit a Section 111(d)
plan (or failure to submit a “satisfactory” plan) be actionable
under Section 7410(k)(5). A Section 7410(k)(5) inadequacy
finding can be made only for inadequate SIPs under Section
110, not Section 111(d) plans. EPA has made clear that a Sec-
tion 111(d) plan is not the same as a Section 110 SIP. Section
111(d) provides that EPA shall adopt regulations establishing
a “procedure similar to” the Section 110 procedure for the
submission of State plans. As EPA states, “[a]lthough there are

7312 “section 111(d) state plan
))32

similarities in the two programs,
is not a CAA section 110 state implementation plan (SIP).
EPA also notes “the significant differences between CAA sec-
tions 110 and 111.7%

In sum, EPA would have no basis to threaten a State’s
highway funding or to impose additional nonattainment area
offset requirements if a State refused to submita Section 111(d)
plan or submitted one based only on cost-effective, “inside-the-
fence” measures.

B. Section 113

EPA would also have no basis to impose sanctions un-
der Section 113. Section 113(a)(3) provides that whenever
“the Administrator finds that any person has violated, or is
in violation of, any other requirement or prohibition of this
subchapter ... including, but not limited to, a requirement or
prohibition of any rule,” the Administrator can impose penal-
ties, compel compliance, bring a civil action, or even request
that the Attorney General commence a criminal action. Since
the CAA defines any “person” to include a State, and since “this
subchapter” includes Section 111(d), Section 113 might seem
relevant in this context at a first glance.

Unquestionably, however, the Administrator could not

Engage: Volume 15, Issue 3
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use Section 113 to take action against a State for failure to
submit a satisfactory Section 111(d) plan. A long line of firm
Supreme Court precedent, most recently the Court’s decision
in the Affordable Care Act case, confirms that the federal
government can only seek to incent State participation in a
federal regulatory scheme; it cannot compel compliance. “[T]
he Constitution simply does not give Congress the authority to
require the States to regulate,” wrote Chief Justice Roberts in
the Affordable Care Act case.*® “That is true whether Congress
directly commands a State to regulate or indirectly coerces a
State to adopt a federal regulatory system as its own. Permit-
ting the Federal Government to force the States to implement
a federal program would threaten the political accountability
key to our federal system.”” This rationale has been used to
reject the notion that States could be penalized under Section
113 for failing to regulate under the CAA.

In short, EPA cannot invoke Section 113 to force States
to comply or penalize a State’s decision not to cooperate with
EPA under Section 111(d).

II. EPA AutHority TO IMPOSE ITS OwN PLAN—A CREDIBLE
THREAT?

Although EPA lacks sanction authority, it definitely has
authority under Section 111(d) to impose a federal plan if a
State fails to submit a “satisfactory” plan (or does not submit
oneatall). But the Agency will face its own difficult challenges
should it attempt to develop and implement federal Section
111(d) plans. In the first place, it is absolutely clear that EPA
lacks authority under Section 111(d) to impose a federal plan
containing outside-the-fence measures, such as ordering the
State’s natural gas generators to produce more electricity or
the State’s utilities to acquire more renewable or demand-side
resources. Under Section 111(d), a performance standard is
an “emission limitation;” it is not a standard for facilities to
operate more which, in the case of natural gas generators, would
have the effect of increasing those generators” emissions. Not
even FERC or the Department of Energy, much less EPA, has
authority to order electric generation facilities to operate more.?’
In addition, renewable sources of energy don’t emit anything at
all, and therefore cannot be regulated as a “stationary source”
of emissions under the CAA. The notion that EPA could force
increased natural gas and renewable energy generation is thus
hollow.

As a result, EPA’s federal-plan authority would be limited
to inside-the-fence measures applied to coal plants. But given
its aggressive carbon-reduction goals, EPA could not establish
the traditional type of emission-rate limitations, based on
cost-effective, inside-the-fence measures, that it has previ-
ously adopted under the New Source Performance Standards
program, where facilities could operate as much as they wish
so long as they meet the emission-rate standard. Instead, to
impose its aggressive carbon goals through federal plans, the
Agency would have to order a hard limit on a State’s coal-plant
operations, either through a limitation on the plants’ annual
carbon dioxide emissions or a limitation on their annual hours
of operation (which are effectively the same thing). Since EPA
could not order other generating facilities to operate more (or
the State’s electric consumers to consume less), EPA would leave
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it to the State to figure out how to replace the coal generation
that EPA has prevented from operating.

Given the stakes involved, it is hard to imagine that EPA
would want to take this action. States that do not submit the
type of plan that EPA is demanding would be motivated by
real fear that the plan EPA wants would create unacceptable
consumer electric rate increases and jeopardize reliable opera-
tion of the grid. If EPA dismisses these concerns and simply
mandates that the coal generators operate less, it takes the risk
that other resources will be not be available in the time frame
needed to maintain grid reliability. Ifit is wrong and blackouts
or brownouts ensue, EPA would be the cause. The State would
have done its best to resist this outcome—Dby advocating in com-
ments and discussions with EPA and elsewhere that the agency
should reformulate the rule, by challenging EPA’s authority in
court, and ultimately by refusing to be responsible for a plan
that jeopardizes the State’s electric system.

Oklahoma provides an illustrative example of the dilemma
EPA would face. Coal and natural gas generation supply almost
all of Oklahoma’s electricity—45.5% of the State’s generation
is fueled with coal; 46.4% with natural gas.®® Conventional
hydro and other renewables supply the remaining amount.® In
determining Oklahoma’s carbon-intensity goal, EPA assumed
that the State, by 2020, would replace roughly half its coal
generation with natural gas generation.® If the State refused
to submit the plan EPA wants, would the Agency really want
to order Oklahoma’s coal generators to halve their output, thus
eliminating more than 20% of the State’s total generation—in
an environment where every other State from which Oklahoma
could possibly purchase replacement electricity was also scram-
bling to cut coal generation and ramp up other generation to
meet their own EPA-assigned goals?

Keep in mind that under EPA’s proposed schedule, Okla-
homa’s plan would be due in June 2016, one year after the rule
is finalized, and EPA’s timetable for approving or disapproving
the State plan would be June 2017.4" EPA’s proposed Section
111(d) rules do not state how long it would take EPA after it
disapproved a State plan to impose a federal plan, but EPA over
the years has been notoriously slow in acting on SIP submissions
and formulating federal plans (even in the face of a statutory
deadline). Assuming, in the best (and unlikely) case that EPA
met its one-year deadline for disapproving Oklahoma’s plan and
simultaneously imposed a federal plan, the State would have
lictle more than two-and-one-half years to find the substitute
non-coal generation. Regardless of whether the agency does
or does not have legal authority to order such reductions—and
the State would surely argue that it does not—whether EPA
would wish to take responsibility for the consequences of this
type of action is another question altogether.

Oklahoma is not even the most extreme example. The
“best” system that EPA has hypothesized for the States to meet
their EPA-established goals would zero out coal generation in
12 States.”> This would include Mississippi, where an electric
utility currently has a $660 million scrubber project underway
to meet other EPA regulations,”” and Arizona, where several
utilities have either recently undertaken or are in the process
of undertaking pollution-control projects that cost in the hun-
dreds of millions of dollars.* EPA’s “best” system for meeting
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its goal for Florida is to reduce coal generation by 90 percent.®
Yet Florida utilities have recently invested almost $2 billion in
pollution-control projects at those facilities.” Would EPA,
whose regulations compelled these States’ utilities to spend
this money, now adopt a plan that would force these plants to
close, simultaneously stranding these costs and jeopardizing
grid reliability?

An additional consideration is the fact that the due date
for EPA action on the State plan would be June 2017, mean-
ing that the action would be due just six months into a new
Administration, and EPA consideration of this action would
take place during a Presidential election. Whether the outgo-
ing Administration would wish to make anti-consumer EPA
action a campaign issue, and whether a new Administration
would wish to take on such a serious issue soon after taking
office (or at all if a Republican President is elected), adds further
complexity to the mix.

Certainly, EPA has imposed federal plans in the past. But
EPA has never faced a situation where it will need to force a State
to reengineer such an important sector of the State’s economy
with such potentially enormous consequences. The outcome
of a State’s refusal to comply cannot be predicted, but it would
leave the State no worse off than if the State begrudgingly agreed
to become EPA’s partner in producing potentially disastrous
consequences for the State. Moreover, the States challenge to
EPA’s disapproval of its State plan and implementation of a
federal plan may well take place in a regional federal court of

appeals rather than the D.C. Circuit.
III. ConcLusioN

The issue for States is how much they wish to collaborate
in EPA’s attempt to expand the CAA to make fundamental and
irreversible changes to the power grid in a way that undoubtedly
works for the Administration’s political constituencies but will
create severe harm in other areas of the country. In thought-
fully examining how to respond to EPA’s demand that States
lead from the front, while EPA leads from behind, States may
conclude that challenging EPA to take public ownership of the
consequences is preferable to acquiescence. Sometimes the best
answer is to just say no.
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the author. The Federalist Society seeks to further discussion about immigration law, prosecutorial discretion, and the separation
of powers. To this end, we offer links below to a variety of perspectives on the issue, and we invite responses from our audience.
To join this debate, please email us at info@fed-soc.org.
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’ I Yhere has been a lot of talk about prosecutorial discre-
tion since November 20, 2014, when President Obama
announced that he was unilaterally suspending deporta-

tion proceedings against millions of illegal immigrants. Despite

the President’s claim that his actions were simply “the kinds of
actions taken by every single Republican president and every
single Democratic President for the past half century,” whether
or not prosecutorial discretion can be stretched so far is actu-
ally an issue of first impression. But as serious as that issue is,
it masks a much more fundamental constitutional question
about executive power, for the President has not just declined
to prosecute (or deport) those who have violated our nation’s

immigration laws. He has granted to millions of illegal im-

migrants a lawful status to remain in the United States as well,

and with that the ability to obtain work authorization, driver’s
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licenses, and countless other benefits that are specifically barred
to illegal immigrants by U.S. law. In other words, he has taken
it upon himself to drastically re-write our immigration policy,
the terms of which, by constitutional design, are expressly to
be set by the Congress.

One thing should be clear, though. What the President
announced on November 20, 2014 is simply a difference in
degree, not a difference in kind, of the unconstitutional action
his administration took back in 2012 when it announced, via
a memo, the Deferred Action for Childhood Arrivals (DACA)
program. The purpose of this paper is to highlight just what
the DACA program (and its November 20 expansion) did, the
statutory and constitutional authority the President has claimed
for the actions, and the serious constitutional problems with
those claims.

First, the DACA program. On June 15, 2012, in a
memorandum from then-Secretary of Homeland Security
Janet Napolitano to the heads of the three immigration agen-
cies (David V. Aguilar, Acting Commissioner, U.S. Customs
and Border Protection (CBP); Alejandro Mayorkas, Director,
U.S. Citizenship and Immigration Services (USCIS); and John
Morton, Director, U.S. Immigration and Customs Enforcement
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(ICE)) (Attachment A), the Obama administration made several
announcements, purportedly in the “exercise of prosecutorial
discretion.” The administration stated that it would not inves-
tigate or commence removal proceedings, would halt removal
proceedings already under way, and would decline to deport
those whose removal proceedings had already resulted in a final
order of removal for a broad category of individuals who met
certain criteria set out in the memorandum. Specifically, the
following individuals would, categorically, receive what the
Napolitano memo characterized as “deferred action”: those
who 1) came to the United States under the age of sixteen; 2)
have continuously resided in the United States for at least five
years preceding the date of the memorandum and are currently
residing in the United States; 3) are currently in school, have
graduated from high school, have obtained a general educa-
tion development certificate, or are an honorably discharged
veteran of the U.S. Coast Guard or Armed Forces; 4) have not
been convicted of a felony offense, a significant misdemeanor
offense, multiple misdemeanor offenses, or otherwise poses a
threat to national security or public safety; and 5) are not above
the age of thirty. Although the memo repeatedly asserts that
these decisions are to be made “on a case by case basis,” it is
actually a directive to immigration officials to grant deferred
action to anyone meeting the criteria. “With respect to indi-
viduals who meet the above criteria” and are not yet in removal
proceedings, the memo orders that “ICE and CBP should
immediately exercise their discretion, on an individual basis,
in order to prevent low priority individuals from being placed
into removal proceedings or removed from the United States.”
(emphasis added). And “[w]ith respect to individuals who are
in removal proceedings but not yet subject to a final order of
removal, and who meet the above criteria,” “ICE should exercise
prosecutorial discretion, on an individual basis, for individuals
who meet the above criteria by deferring action for a period
of two years, subject to renewal, in order to prevent low prior-
ity individuals from being removed from the United States.”
(emphasis added). USCIS and ICE are directed to “establish
a clear and efficient process” for implementing the directive,
and that process “shall also be available to individuals subject
to a final order of removal regardless of their age.”

By repeatedly using the phrase, “on a case by case basis,”
Secretary Napolitano seemed to recognize the existing norm
that prosecutorial discretion cannot be exercised categorically
without crossing the line into unconstitutional suspension of the
law—without, that is, violating the President’s constitutional
obligation to “take care that the laws be faithfully executed.”
See, e.g., Heckler v. Chaney, 470 U.S. 821, 832-33 n.4 (1985)
(finding that judicial review of exercises of enforcement discre-
tion could potentially be obtained in cases where an agency has
adopted a general policy that is an “abdication of its statutory
responsibilities”); Kendall v. United States ex rel. Stokes, 37 U.S.
524, 613 (1838) (“To contend that the obligation imposed
on the President to see the laws faithfully executed, implies a
power to forbid their execution, is a novel construction of the
constitution, and entirely inadmissible”). Indeed, among the
charges leveled against King George III in the Declaration of
Independence was that he had suspended the laws and had

declared himself “invested with power to legislate for us in all
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cases whatsoever.” Moreover, the only federal court to have
considered the issue in light of the DACA program held that
the word “shall” in the relevant statutes mandated the initiation
of removal for all unauthorized aliens, thus statutorily removing
whatever prosecutorial discretion might otherwise exist. Crane
v. Napolitano, 920 E. Supp. 2d 724, 740-41 (N.D. Tex. 2013);'
8 U.S.C. §1225(b)(2)(A) (“if the examining immigration of-
ficer determines that an alien seeking admission is not clearly
and beyond a doubt entitled to be admitted, the alien shall be
detained for a [removal] proceeding”).

But even if that part of Napolitano’s directive can properly
be viewed as an exercise of prosecutorial discretion, Secretary
Napolitano then went a significant step further. “For individu-
als who are granted deferred action by either ICE or USCIS,”
she ordered that “USCIS shall accept applications to determine
whether these individuals qualify for work authorization during
this period of deferred action.” The memo does not describe
how that determination should be made, but the notion that
prosecutorial discretion can be used not just to decline to
prosecute (or deport), but to confer a lawful status and work au-
thorization as well, requires a distortion of the doctrine beyond
recognition. The memo cites no legal authority whatsoever for
this extraordinary claim.

Following the issuance of the Napolitano memo, legal
experts and academics tried to find a hook for the President’s
asserted authority. Speculations centered on a particular federal
regulation, 8 C.ER. § 274a.12, which allows for work authoriza-
tion for designated classes of aliens. Subsection (a)(10) of that
regulation grants work authorization to “An alien granted with-
holding of deportation or removal for the period of time in that
status . . .” and subsection (c)(14) allows for an application for
work authorization by “An alien who has been granted deferred
action, an act of administrative convenience to the government
which gives some cases lower priority, if the alien establishes an
economic necessity for employment.” But as any first year law
student knows, and as the regulation itself acknowledges, those
provisions allowing for work authorization must be grounded
in statutory authority, and none of the statutes cited in support
of the regulation provide the necessary authority.

The regulation cites four statutory provisions: 8 U.S.C.
§§ 1101, 1103, and 1324a, and 48 U.S.C. § 1806. We can
safely dispense with the latter, as it deals exclusively with a tran-
sition immigration program for the Northern Mariana Islands.
Section 1103 of Title 8 sets out the general authority of the
Secretary of Homeland Security to administer and enforce the
immigration laws; nothing in that provision gives the Secretary
the discretion to ignore those laws.

Section 1101 is the “definition” section of immigration
law, but through it, many of the authorizations for legal status
are made by way of definitional exemptions from the general
rule. The term “alien,” for example, is defined in subsection (a)
(3) as any person not a citizen or national of the United States.
The term “immigrant” is, in turn, defined in subsection (a)(15)
as every alien except an alien described in one of 22 separate
statutory exemptions. This is where the “T” visa authority
resides, so named because it is found in subsection (a)(15)
(T). That provision very carefully delineates the authority to
give a visa for lawful residence to victims of human trafficking
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who are cooperating with law enforcement’s investigation or
prosecution of the trafficking crimes. Beyond these carefully
delineated exceptions, there is no authority in this statute for
the Attorney General, the Secretary of Homeland Security, the
President, or any other executive official to grant authorization
for legal status.

Section 1324a, which deals with employment of illegal
immigrants, is the final authority cited in the regulation. Like
Section 1101, it provides for certain authorizations by way of
exemption from the general rule that employing an unauthor-
ized alien is illegal. Section (a)(1) specifically makes it unlawful
to hire “an unauthorized alien (as defined in subsection (h)(3) of
this section).” Subsection (h)(3) in turn defines “unauthorized
alien” as any alien who is not “lawfully admitted for permanent
residence” (that would be all those carefully wrought exemp-
tions in Section 1101(a)(15), such as the “T” visa) or an alien
“authorized to be so employed by this chapter or by the Atrorney
General” (emphasis added). That last phrase, “or by the At-
torney General” (and by extension the Secretary of Homeland
Security, because of another statute transferring immigration
duties from the Attorney General to the Secretary), is the only
statutory hook anyone defending the President’s actions in
numerous debates I have had since the Napolitano memo was
issued could point to. That is a pretty slim reed for all of the
heavy lifting necessary to accept the President’s assertion of
complete discretion not only to decline to prosecute and/or
deport illegal immigrants, but to grant them a lawful residence
status and work authorization as well. Never mind that with
such absolute discretion, none of the pages and pages of carefully
circumscribed exemptions would be necessary. And never mind
that the much more likely interpretation of that phrase is that
it refers back to other specific exemptions in Section 1101 or
Section 1324a that specify when the Attorney General might
grant a visa for temporary lawful status, such as Section 1101(a)
(15)(V), which allows the Attorney General to confer temporary
lawful status on the close family members of lawful permanent
residents who have petitioned the Attorney General for a non-
immigrant visa while an application for an immigrant visa is
pending. Here, then, is some text in the statute that, taken out
of context and ignoring the elaborate web of requirements for
eligibility for lawful status that had been carefully constructed by
Congtess over decades, purports to give the President, through
the Attorney General, absolute discretion to ignore the lion’s
share of the nation’s immigration laws.

And yet it is that slim reed, and that slim reed alone,
which has now been confirmed as the only asserted source of
authority. The same day the President announced his expansion
of the DACA program to cover millions of additional illegal
immigrants (November 20, 2014), the current Secretary of
Homeland Security issued 2 memo of his own, stating: “Each
person who applies for deferred action pursuant to the criteria
above shall also be eligible to apply for work authorization for
the period of deferred action, pursuant to my authority to grant
such authorization reflected in section 274A(h)(3) of the Immigra-
tion and Nationality Act.” (emphasis added) (Attachment B).
As the U.S. Customs and Immigration Service explains on its
website, “An individual who has received deferred action is
authorized by DHS to be present in the United States, and is
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therefore considered by DHS to be lawfully present during the
period of deferred action is in effect.” That is why hundreds
of thousands of DACA applicants were deemed to have “legal
status,” eligible to obtain work authorization and obtain driver’s
licenses (which were then used to open the door to a host of
other benefits available only to citizens and those with lawful
permanent residence). The new program will expand that
number to millions, perhaps tens of millions. And it is a far
cry from the exercise of prosecutorial discretion.

The section of the immigration law that includes the brief
phrase on which this entire edifice has been erected was added in
1986 as part of the Immigration Reform and Control Act. The
legislative record leading to the adoption of that monumental
piece of legislation is extensive, but I have located no discussion
whatsoever of the clause, much less anything supporting the
claim that by including that clause Congress was conferring
unfettered discretion on the Attorney General to issue lawful
status and work authorization to anyone illegally present in the
United States he chose, contrary to the finely wrought (and
hotly contested) provisions providing for such lawful status
only upon meeting very strict criteria.

Moreover, if the clause does provide the Attorney Gen-
eral (now Homeland Security Secretary) with such unfettered
discretion, Congress has been wasting its time trying to put
just such an authority into law. For more than a decade il-
legal immigration advocates have been pushing for Congress
to enact the DREAM Act, the acronym for the Development,
Relief, and Education for Alien Minors Act first introduced by
Senators Dick Durbin and Orrin Hatch as Senate Bill 1291
back in 2001. The bill would give lawful permanent residence
status and work authorization to anyone who arrived in this
country illegally as a minor, had been in the country illegally
for at least five years, was in school or had graduated from
high school or served in the military, and was not yet 35 years
old (although that age requirement could be waived). The bill
or some version of it has been reintroduced in each Congress
since, but has usually kicked up such a firestorm of opposition
by those who view its principal provisions as an “amnesty” for
illegal immigrants that even its high-level bipartisan support
has proved insufficient to get the bill adopted.

But no matter. The President (or more accurately in this
case, his Secretary of Homeland Security) in 2012 unilater-
ally gave effect to the DREAM Act as if it were law, and now
has extended that “lawful” authorization to millions more. If
the President already had the unilateral power to impose the
DREAM Act and beyond, why all the angst in Congress for
over a decade of trying to get the bill passed? Why did the
President himself claim in 2011 that he had no such authority,
when just a year later he claimed to have it?

This is not how our system of government is designed.
Article I, Section 1 of the Constitution makes patently clear
that “All legislative powers” granted to the federal government
“shall be vested in” Congress, not the executive branch. And
Article I, Section 8, Clause 4 makes clear that plenary power
over naturalization is vested in Congress, not the President.

The Court has allowed Congress to delegate extensive
regulatory authority to executive agencies, but requires that
Congtess provide an intelligible principle pursuant to which
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the regulatory authority must be exercised. Although this im-
portant non-delegation principal has been weakened to near
death by the courts over the last three-quarters of a century,
the absolute and unfettered discretion that results from the
President’s interpretation of Section 1324a(h)(3) runs afoul of
the non-delegation doctrine even in its moribund state. That
cannot be the right answer under a Constitution devoted to the
Rule of Law and not the raw exercise of power by men. The
President’s constitutional duty is to “take care that the laws be
faithfully executed,” not to rewrite them as he wishes, enforce
them only when he wants, and otherwise render superfluous
the great legislative body of the Congress, the immediate rep-
resentatives of the ultimate sovereign authority in this country,
“We the People.”

President Obama was right about one thing when, in his
November 20, 2014 speech, he stated: “Only Congress can do
that.” Indeed, there are few areas of constitutional authority that
are more clearly vested in the Congress than determinations of
immigration and naturalization policy. The Supreme Court has
routinely described Congress’s power in this area as “plenary,”
that is, an unqualified and absolute power. But the President
went forward; contradicting even his own express statements
over the past four years that he did not have the constitutional
authority to do this.

Congtess is not without constitutional checks on a presi-
dent who exceeds his constitutional authority. It has the power
to impeach a lawless President, for example—an important
political check to constrain what is otherwise an awesomely
powerful office. It also has the power of the purse, and it can
use that power to prohibit the expenditure of funds for carrying
out a president’s dictate to extend work authorization to those
not lawfully authorized to work.

Finally, there might well be viable litigation strategies.
For example, lawfully authorized workers displaced by those
to whom Obama has unlawfully extended work authorization
have the kind of particularized injury that would give them legal
standing to challenge the new policy. Workers compensation
insurance carriers, too, might be able to challenge the policy,
which forces them to extend coverage to those not legally able
to work.

Endnotes

1 The Court subsequently ruled, however, that the claims in the case were
within the exclusive jurisdiction of the Merit Systems Protection Board. Crane,
No. 3:12-cv-03247-O, Order (N.D. Tex., July 31, 2013), available at htep://

www.crs.gov/analysis/legalsidebar/Documents/Crane_DenialofMotionfor-

Reconsideration.pdf.
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FinaNcIAL SERVICES & E-COMMERCE

CaN THE Dopbp-Frank Act BE REFORMED To STRENGTHEN THE FINANCIAL
SystEM aND THE OVERALL EcoNnomMy: WE THINK So

By Wayne A. Abernathy* & Alex J. Pollock™*

Note from the Editor:

This article is about potential reforms to the Dodd-Frank Wall Street Reform and Consumer Protection Act. The authors received
extensive input from other members of the Federalist Society’s Financial Services & E-Commerce Practice Group Executive
Committee. Any expressions of opinion are those of the authors and/or the members of the executive committee who shared
their ideas and recommendations. This is not an expression of the views of the Federalist Society, nor intended to influence the
adoption of any particular legislation. Neither should it be considered an expression of the views of the firms or organizations
with which the authors may be associated. The Federalist Society seeks to further discussion about the Dodd-Frank Act. To this
end, we offer links below to other perspectives on the issue, and we invite responses from our audience. To join this debate,
please email us at info@fed-soc.org,.

Related Links:

* CENTER FOR AMERICAN PROGRESS, DODD-FRANK FINANCIAL REFORM AFTER 2 YEARS (July 2012): https://cdn.americanprogress.
org/wp-content/uploads/issues/2012/07/pdf/dodd_frank.pdf

* Mike Konczal, Ignore the Naysayers: Dodd-Frank Reforms Are Finally Paying Off, THe NEw RepusLIc, Jul. 22, 2014: hetp://
www.newrepublic.com/article/118814/dodd-frank-reforms-are-finally-paying

* Martin Neil Baily & Douglas J. Elliott, Financial Reform Progress: Cause for Considerable Celebration and Some Concern,
Brookings INsTITUTION, Dec. 22, 2014: http://www.brookings.edu/research/opinions/2014/12/22-financial-reform-progress-
celebration-concern-baily-elliott

* HesTER PEIRCE & JaMEs BrRouGHEL, DopD-Frank: WHaT IT DoEs aND WHY I1’s FLaAwED, MERCATUS CENTER (2012):
htep://mercatus.org/publication/dodd-frank-what-it-does-and-why-its-flawed

I. INTRODUCTION & GENERAL THEMES = At least two would provide small business relief from

A. Reform Amendments Already Approved by the House DFA regulations or related securities laws.

uring the 113* Congress, the House Financial Services These legislative proposals provide an excellent starting point for

D Committee reported more than two dozen bills that the 114" Congress to improve the supervision and regulation
amend provisions of the Dodd-Frank Act (DFA), in of the U.S. financial system.

many cases with strong bipartisan majorities. Several of these B.Cost-Benefit Analysis Requirements for Rulemakings

have also been overwhelmingly passed by the House.

These bills address a variety of concerns that have been
raised about DFA:

For decades bi-partisan legislation and executive orders
have required certain Federal financial regulators, including the
Securities and Exchange Commission, the Commodity Futures

= Improving the operation of regulatory agencies cre- Trading Commission, and the Office of the Comptroller of the

ated or impacted by Dodd-Frank. For example, one Currency, to engage in cost-benefit analysis when preparing
bill would subject the Bureau of Consumer Financial major and certain other rulemakings to ensure that rules are

Protection (BCFP) to more accountability by replacing founded on facts and avoid imposing unnecessary burdens.

its sole director with a board and placing it under the However, these requirements are usually either ignored, do not

regular Congressional authorization and appropriations apply to particular regulators (including the Federal Reserve), or
processes. Another measure would require additional are addressed in a cursory manner. Although the cost-benefit
cost-benefit and economic impact analysis by the SEC analyses of executive agencies have been subject to review by the
of its regulations. Office of Management and Budget (OMB), the quality of that

review has waxed and waned from administration to administra-

* Several bills would amend provisions regulating swaps tjon. With regard to independent agencies, there has been no

or other derivatives. administrative oversight of the quality of cost-benefit analyses.

..................................................................... Rules that are not subjected to a good faith cost-benefit analysis
not only fail to achieve their stated policy objectives, but they

*Executive Vice President for Financial Instituions Policy & Regulatory also hinder job creation and weaken the economy.
Affairs, American Bankers Association Financial regulators should be required to perform rigor-

**Resident Fellow, American Enterprise Institute ous cost-benefit analysis as part of every rulemaking to get a
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full understanding of the potential impact of proposed rules,
avoid flaws that could have been identified and addressed, and
tailor rules to reduce regulatory burdens and more effectively
achieve policy objectives. Additionally, financial regulators
should be required to conduct further cost-benefit analysis
at an appropriate time after rules have been implemented to
determine the actual costs and burdens and make adjustments
based on the new evidence.

C. Accountability for Financial Regulators’ Activities in Interna-
tional Fora

Since Basel got into the business of developing global
capital rules, U.S. regulators have gotten into the practice of
taking financial regulatory issues to international bodies, work-
ing out “non-binding” global agreements, and then bringing
them back to the U.S. to translate into very binding regulations.
With the global imprimatur, U.S. regulators have been reluctant
to deviate from the global deal in developing final rules. Key
decisions are made away from the general view of the American
public, embodying compromises to obtain global agreement,
even when the compromises are out at odds with the realities
of the U.S. markets and financial system.

U.S. regulators, before going abroad for negotiations on a
regulatory project, should put the project out for advance pub-
lic comment in the U.S. This can be done using the Advance
Notice of Proposed Rulemaking (ANPR) procedures, inviting
comment on the problem, its scope and consequences, and the
possible avenues of resolution.

D. Extraterritoriality

U.S. financial regulators pursue some regulatory ap-
proaches not embraced internationally, and either to stimulate
international cooperation or to ignore its absence the U.S.
imposes final rules that follow U.S. firms, persons, or custom-
ers beyond U.S. shores. The result can place U.S. firms in a
conflict of laws situation, drive foreign customers away from
entanglements with U.S. firms or U.S. persons, and/or invite
retaliation in kind by foreign regulators.

U.S. financial regulators need to refrain from extrater-
ritorial application of their rules, seeking instead reciprocal or
parallel arrangements with other governments wherever needed.

II. Speciric ProvISIONS
A. Reforming FSOC

DFA created a Financial Stability Oversight Council
(FSOC), composed of the heads of the various financial regu-
lators (and others), with powers that include designating indi-
vidual financial institutions as systemically important (SIFIs)
and then applying a heightened regulatory program as FSOC
considers appropriate (administered by the Federal Reserve).
Yet, the FSOC operates in an opaque fashion with closed hear-
ings, little meaningful opportunity for public comment, and a
lack of clear, objective standards for designating companies as
systemic. By any measure, the FSOC’s decision-making process
violates the most basic notions of due process of law. Whether a
company presents a systemic risk depends on whether the FSOC
says it does, rather than whether a company satisfies transparent
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and specified metrics. The FSOC is a clear and far-reaching
example of a transfer of important decision making authority
from elected representatives to unelected officials of potentially
a single political party (the current heads of the government
agencies). In addition, the broad authority given to the FSOC
raises questions about the institutional competence of the body
to monitor systemic risk, since its member institutions failed
to spot, and take action in response to, prior market bubbles
and systemic risks such as government-sponsored enterprises
involved in housing finance.

The following reforms would address some of these
concerns:

= Congress should prohibit FSOC from making
further designations of SIFIs until Congress has had
the opportunity to review the authorities of FSOC and
has, at a minimum, circumscribed its discretion and
responsibilities in a manner that eliminates problems
caused by its current broad authority and that is
consistent with its institutional competence.

= Congress should designate government sponsored
enterprises such as Fannie Mae and Freddie Mac as SIFIs,
their systemic risks amply demonstrated in practice by
the recent financial crisis.

= The FSOC should be reformed, at a minimum, to
improve its transparency and establish specific metrics as
to which activities would constitute systemic risks.

* The FSOC should have a clear process by which
designated firms can take actions that would allow them
to have their designations revoked.

= All private parties should have full, normal judicial
recourse against the FSOC.

* The FSOC structure should be reformed to require
that voting be conducted on an agency basis, rather than
by the heads of an agency, to allow for the other Senate-
confirmed principals of agencies to participate in the
process.

= The Office of Financial Research (OFR) should
either be repealed, with a requirement that financial
regulators share data with the FSOC, or be removed from
Treasury and placed in the Department of Commerce as
a nonpartisan producer of information and analysis.

B. Artificial Asset Thresholds

Under the Dodd-Frank Act, all bank holding companies
with assets of $50 billion or more are automatically subject to
systemic risk regulation by the Federal Reserve, regardless of
whether FSOC has identified any of these holding companies
as being systemically significant. The Federal Reserve has
exercised this authority by applying detailed, intrusive, and
complex systemic risk regulation to all bank holding companies
that satisfy the $50 billion threshold, regardless of the risks they
present, even though the Dodd-Frank Act explicitly provides
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that systemic risk regulation should be applied in a graduated
fashion based on, among other factors, risk and accommodating
different business models.

Congtess should require the Federal Reserve to revise its
systemic risk regulations to apply only where there are clear
systemic risks and to focus such regulations on addressing these
specific risks. This focus could help minimize systemic risk by
signaling to the market which activities will face higher regula-
tory burdens, while also avoiding the imposition of unnecessary
costs that are ultimately paid by bank customers and impact
the economy generally by reducing the efficient allocation and
management of capital.

C. Resolution Plans

DFA Section 165(d) requires certain financial institutions
to submit to the FDIC and the Federal Reserve plans for the
resolution of the institutions in case of failure. A fundamental
problem is that the statute gives the FDIC and the Federal
Reserve too much discretion to define the assumptions that
companies are required to make in order for their resolution
plans to avoid a determination that a company’s plan is “not
credible,” a finding that can trigger a process of very intrusive
regulatory mandates on healthy institutions, including potential
reorganization, restructuring, and perhaps even divestitures.
This discretion can result in assumptions that impose an im-
mediate and substantial adverse impact on the U.S. economy,
including on the supply and cost of money and credit, job
creation, and economic output, in order to provide excessive
protection against a remote event.

In order to restore balance and transparency to this pro-
cess, Section 165(d) should be amended to:

= Require the FDIC and the Federal Reserve to make
public, through a formal rulemaking, the assumptions
that they would mandate that companies make under

Section 165(d);

= Assign the Government Accountability Office (GAO)
to conduct a study of the quantitative impact on the U.S.
economy, including on the supply and cost of money and
credit, job creation, and economic output of the United
States, of any and all of these assumptions;

= Require the FDIC and the Federal Reserve to conduct
a meaningful cost-benefit analysis of any assumptions
required in resolution plans under Section 165(d) in
order to avoid a “not credible” determination, subject to
review by the OMB.

D. Stress Testing

The federal banking regulators primarily apply two stress
test regimens, the Comprehensive Capital Analysis and Review
(CCAR), and Dodd-Frank Act Stress Tests (DFAST). On the
basis of the results of these stress tests, regulators impose a variety
of conditions on banks, including limitations on dividends.
While the stress-tests have many benefits, the process is too
opaque and discretionary, which is inconsistent with the rule
of law and good government, and is subject to the limitations
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of all modeling of future conditions (for example, none of
the recent models included the impact of rapid decline in oil
prices). Inaddition, CCAR and DFAST have become incred-
ibly costly and time-consuming endeavors that interfere with
the daily operations of institutions, making them less efficient
and increasingly focused on satisfying regulatory requirements
rather than on serving their customers.

In order to address these deficiencies, Title I should be
amended to require the Federal Reserve to disclose to the public
for comment the assumptions and parameters of the models
it uses to conduct supervisory stress testing. It should also be
amended to require regulators to conduct CCAR and DFAST

in the least intrusive and least costly manner possible.
E. Orderly Liquidation Authority (Title II)

Title IT of DFA creates an elaborate structure and set of
rules for the orderly liquidation of failing financial institutions,
where, it is assumed, normal bankruptcy procedures would be
inadequate. A fundamental problem with the orderly liquida-
tion authority in Title II is that it gives the FDIC too much
discretion, which is inconsistent with the rule of law and un-
dermines legal certainty and predictability, affecting the market
treatment of healthy institutions. Some have criticized Title IT
as creating the market impression that investors in institutions
(to which Title II would be applied) may receive financially
better treatment than they might under bankruptcy procedures.

* New Chapter 14. To reduce the need for Title II,
the Bankruptcy Code should be amended to facilitate a
single-point-of-entry recapitalization strategy through a

new Chapter 14.

* Duty to Maximize Value. To make Title II more
consistent with the rule of law if invoked, Title II should
be amended to impose a duty on the FDIC to maximize
the value of a covered company for the benefit of the
claimants in its receivership and eliminate the FDIC’s
discretion to discriminate among similarly situated
creditors, unless and only if such differential treatment
would maximize the value of the receivership for the
benefit of all creditors (the bankruptcy standard for
differential treatment).

= Regulators’ Resolution Plans. Require the FDIC
and the Federal Reserve to develop jointly a resolution

plan under Title II for each company that is required to
submit a resolution plan under Title I.

o Require the FDIC and the Federal Reserve to an-
nounce publicly their preferred strategy for resolving
each such company under Title I in sufficient detail to
provide legal certainty and predictability to the public.

o Impose a duty on the FDIC to use that preferred
strategy to resolve the company if it is put into a Title
IT receivership, unless the FDIC, the Federal Reserve,
and the Secretary of the Treasury jointly determine that
the strategy would result in serious adverse effects on
financial stability in the United States at the time of
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the receivership.

= Remedy for Abuse of Discretion. To address the
potential for abuse of discretion, provide after-the-fact

judicial review of any exercise of discretion by the FDIC
in carrying out its responsibilities under Title IT with
respect to any covered company.

E Office of Minority and Women Inclusion (Waters
Amendment)

DFA Section 342 requires financial agencies not only
to evaluate their own “diversity” practices, but also to “assess”
the “diversity policies and practices” of “entities regulated” by
each financial agency. While it explicitly prohibits any new
mandates or requirements on these entities, regulators have
published elaborately detailed “guidance” on what they expect
and will look for in their assessments. This kind of provision
lays the groundwork for quotas and other restrictions, entirely
unnecessary, since all of the “entities” covered are also subject
to a variety of statutes prohibiting unlawful discrimination.

This provision should be deleted as superfluous at best
and potentially leading to quotas and other intrusive and
counterproductive government mandates.

G. Volcker Rule

DFA Section 619 prohibits federally insured banks from
engaging in proprietary trading or investing in hedge funds
(definitions and details left to five financial regulators to work
out, individually or jointly). A fundamental problem with
the Volcker Rule is that its principal definitions are vague,
overbroad, and indeterminate, resulting in excessive legal un-
certainty and unintended consequences. Another fundamental
problem is that the statute’s implementation, interpretation
and enforcement are shared among five competing agencies, a
bureaucratic structure that has proven to be unworkable.

The following amendments would address these flaws:

= Cost-Benefit Analysis. Impose a requirement on each
agency to conduct a meaningful cost-benefit analysis
of any proposed or final regulations implementing the
Volcker Rule, subject to review by the OMB or an
independent cost-benefit review agency.

= Single Agency. Simplify the administrative process
by giving the power to implement, interpret, and enforce
the statute to a single regulatory/executive agency.

= Exemptive Authority. Change the standard for the
exercise of exemptive authority from the very restrictive
standard of promoting and protecting the safety and
soundness of banking entities and financial stability to
the more traditional standard of “consistent with the
purposes of the statute and the public interest.”

= DProprietary Trading. Revise the definition of
“proprietary trading” to mean the taking of short-
term positions in financial instruments by individual
traders or units for the specific purpose of making a
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profit for the banking entity’s own account without any
meaningful connection to client activity or hedging the
banking entity’s risk.

o In particular, the concept of a “trading account”
should be removed from the definition, because it has
proven to be unworkable.

o Add specific exemptions for the following activities:
¢ asset-liability management;

¢ trading in the sovereign debt of a country where
a banking entity or its top-tier parent is organized or
where a branch is located and licensed to do business,
including debt of any multinational central bank (e.g.,
the European central bank) of which such country is
a member;

¢ trading in futures or other derivatives for U.S.
government securities or permitted foreign sovereign

debt.

o Remove the backstop provisions, which are vague
and unworkable.

= Hedge Funds and Private Equity Funds. The current

rules and definitions have led to lawsuits, confusion, and
repeated needs to address unintended consequences.

o Limit the coverage of the terms “hedge funds”
and “private equity funds,” which should be clearly
and specifically defined. Options include limiting
the covered funds to collective investment vehicles
engaged in proprietary trading or investing in portfolio
companies that are not required to be registered under
the Investment Company Act of 1940, rather than the
current structure that relies upon any issuer that would
be an investment company but for sections 3(c)(1) or
3(c)(7) of the Investment Company Act of 1940 or
any similar company, which structure has proven to be
overbroad and unworkable; or defining covered funds
along the lines of the SEC’s Form PE

o Revise the definition of “banking entity” as used
in the Volcker Rule to apply to nothing more than
insured depository institutions and broker dealers.
Such a definition would, for example, exclude hedge
funds, private equity funds, portfolio companies,
registered investment companies, and foreign public
funds, among other entities not intended to be treated
as banking entities by the Volcker Rule.

o Revise the definition of “covered transaction” to
include the exemptions from that term contained in
section 23A of the Federal Reserve Act and Regulation
W.

o Fix the conformance rules to be more practical,
including by clarifying that any fund primarily
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invested in non-publicly traded portfolio companies is
an illiquid fund entitled to a full 5-year conformance
period, without any further conditions to qualify.

H. Federalizing of Corporate Law

Several provisions in Dodd-Frank represent a significant
expansion of Federal authority over areas of corporate gov-
ernance traditionally subject to state law. This includes,
among other provisions:

* Arequirement for public companies to conduct “say-
on-pay” votes on a regular basis;

= Arequirement for the SEC to promulgate rules requir-
ing clawbacks of executive compensation in the event of
an accounting restatement, even in circumstances where
the executive had no involvement in the matter leading
to the restatement; and

= A grant of authority to the SEC to adopt so-called
“proxy access” rules, in which certain shareholders would
be entitled to include their nominees for director in the
company’s proxy materials.

In addition, Dodd-Frank mandates a number of corporate
disclosure requirements intended to impact substantive behavior
at companies, including, among other things, requirements for
the SEC to adopt rules regarding conflict mineral disclosure and
disclosure of pay ratios comparing CEO and median employee
compensation.

Congtess should eliminate Dodd-Frank mandated dis-
closure requirements not supported by empirical evidence and
for which the costs of compliance vastly outweigh the benefits
to shareholders—in other words, requirements that effectively
hurt rather than help shareholders. This would include the
conflict mineral and pay ratio disclosure requirements men-
tioned above. Congress should also review and revise DFA
corporate governance provisions that interfere with the ability
of boards of directors, under state law, to choose governance
solutions. For example, this would include at a minimum (1)
revising the clawback rules to provide more discretion to boards
in deciding when to seek to clawback compensation from an
executive that is not at fault and (2) eliminating the ability of
the SEC to impose universal proxy access rules or any other
similar governance reform not supported by empirical evidence
or a proper cost-benefit analysis.

1. Consumer Bureau Reform

The Consumer Bureau (Bureau of Consumer Financial
Protection) is arguably an even more flagrant violation of
democratic checks and balances than is the FSOC. Itis funded
directly from the Federal Reserve (without any discretion by the
Federal Reserve Board); is headed by a single Director, who has
all authority for the Bureau and who can be removed from office
only for cause; lacks any effective check to prevent its Director’s
actions from threatening the safety and soundness of banks; and
receives proceeds from enforcement actions (to be placed in a
fund for victims or, where these cannot be adequately identified,
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to be disbursed by the Bureau for financial education efforts).
Given the Bureau’s broad enforcement authority and concen-
tration of power in the office of the Director, the structure of
the Bureau violates the requirements of due process and basic
notions of fairness by making the Director the prosecutor, judge,
and jury in actions the Director brings against companies and
individuals under the Bureau’s jurisdiction, which may include
firms or individuals that the Bureau in its own view determines
to be engaged in consumer financial services.

The following amendments would help to address these
problems:

= Convert the Bureau into an ordinary independent
agency (for example along the lines of the FTC) with a
bipartisan commission structure.

* The Bureau’s automatic funding from the Federal
Reserve—which is equivalent to funding from general
revenues—should be revoked. The Bureau should be
made subject to normal congressional authorization and
appropriations processes, similar to the FTC.

= The Director of the Bureau should no longer be a
member of the FSOC, since the Bureau has little to do
with issues of national financial stability.

* The Bureau should be able to enforce no rules except
those which have been duly adopted in accordance with
the APA (no ex post facto enforcement).

* Any financial settlements/penalties from CFPB
enforcement actions should be paid into the general
Treasury.

* Require formal public rule-making to define the
meaning and limits of the DFA-created “abusiveness”
standard.

» Require formal public rule-making with respect to
data-mining projects and efforts of the Bureau.

* Even if it remains part of the Federal Reserve, the
Bureau’s regulatory actions should be subject to OMB
(OIRA) oversight and rigorous cost-benefit analysis
standards.

J. HMDA Expansion

HMDA requires banks to gather and report data collected
with regard to home mortgages and mortgage customers. The
Dodd-Frank Act adds approximately 14 additional items of data
to be collected and reported. In its draft regulations to imple-
ment the DFA changes, the Consumer Bureau has proposed
to double the Dodd-Frank expanded number of HMDA data
items to be collected. Collecting and submitting the data is
not costless. Moreover, expanding the data points increases
regulatory risk (either due to clerical error or regulatory disagree-
ments about definitions, format, deadlines, and other pitfalls
of regulatory risk), while also expanding the potential exposure
to predatory class action lawsuits.
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The Bureau should be prohibited from expanding the
HMDA data collection beyond the items specified in the
statute. In addition, statutorily mandated data on rates of
loan approvals and disapprovals should be matched against the
credit performance of borrowers grouped by the same catego-
ries. Unless such loan performance data are added to HMDA,
there should be no other expansion of this burdensome and
misleading reporting.

K. Special Interest Provisions (e.g. Conflict Minerals)

Several provisions were included in Dodd-Frank to
address social foreign policy goals, such as conflict mineral
disclosures and resource extraction payments, to be adminis-
tered by the SEC. These provisions were never fully debated
by Congress but were added during the conference committee,
were not related to the financial crisis, fall outside of the skill
set of the SEC, and cost the business community billions of
dollars. Implementing rules have already either been thrown
out or restricted in scope by the courts.

These provisions should be repealed, as the SEC’s disclo-
sure regime is designed to provide investors with the informa-
tion they need to make investment decisions. That function
should not be coopted to advance other policy goals, which
would be more appropriately handled by the State Department.
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LITIGATION

Tuae BP Gurr O1L SpiLL CLASS SETTLEMENT: REDISTRIBUTIVE “JUSTICE?
By John S. Baker, Jr.

Note from the Editor:

This article is about potential reforms to the Dodd-Frank Wall Street Reform and Consumer Protection Act. The authors received
extensive input from other members of the Federalist Society’s Financial Services & E-Commerce Practice Group Executive
Committee. Any expressions of opinion are those of the authors and/or the members of the executive committee who shared
their ideas and recommendations. This is not an expression of the views of the Federalist Society, nor intended to influence the
adoption of any particular legislation. Neither should it be considered an expression of the views of the firms or organizations
with which the authors may be associated. The Federalist Society seeks to further discussion about the Dodd-Frank Act. To this
end, we offer links below to other perspectives on the issue, and we invite responses from our audience. To join this debate,

please email us at info@fed-soc.org.

Related Links:

* The Truth About the BP Settlement, HErman HErMAN & KaTz, LLC: http://hhklawfirm.com/bp-oil-spill/truth-bp-oil-

spill-rig-explosion/

* Understanding the New BP Settlement, CrammsComr, Inc. (2013):_htep://cdn2.hubspot.net/hub/218458/file-24566139-
pdf/docs/e-book bp_settlement for business owners.pdf%3Ft%3D1363794569000

» WSJ Opposes The Legal Settlement That Separates BP From Its Money, MEDIA MATTERS (Oct. 2014): http://mediamatters.org/
mobile/blog/2014/10/28/wsj-opposes-the-legal-settlement-that-separates/201349

“Sympathy for the Devil” is the title of a recent op-ed in the
New York Times.! Four years after the 2010 Deepwater Horizon
oil spill, the author interviews BP’s chief executive regarding the
company’s trials and tribulations in the massive federal court
litigation in New Orleans. The article, generally favorable to
BP, portrays the company as the victim of fraudulent claims paid
out over objections it made in the federal courts. According to
the article, BP has been forced to pay “hundreds . . . of bogus
claims” for damages, like those to “[t]he wireless phone retailer
who was awarded more than $135,000, even though its building
had burned down before the spill [and an] attorney who was
awarded more than $172,000, even though his license had been
revoked in 2009.” 2 As of this writing, BP is hoping that the
Supreme Court will agree to accept its petition to review two
decisions by the U.S. Fifth Circuit Court of Appeals.

One of the lead plaintiffs’ lawyers thought that following
the spill “BP did something remarkable [by] voluntarily . . .
set[ting] up an administrative program ...that aimed to fully
compensate all the victims of the spill . . . [a]nd it backed all this
up by setting aside $20 billion in a trust fund, with an open-
ended commitment should that amount prove insufficient.”

Still, finding sympathy for BP in the general public will
be difficult. Continuous coverage in 2010 of the Gulf oil spill
gave people around the nation and the world a terribly negative
view of BP* The media reports caused great fear about the
extent of the environmental damage, which at the time seemed
potentially catastrophic for the Gulf. Businesses and employees

*Dr. John S. Baker, Jr., Ph.D. Visiting Professor, Georgetown University
Law Center; Professor Emeritus, Louisiana State University Law Center.
Dr. Baker appreciates the research assistance provided by Joe Hart.
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located near the Gulf Coast faced uncertain economic fallout
from the spill. Even if not directly affected, most of us living
along the Gulf Coast knew people who suffered in one way or
another from the spill.

As an opinion piece on Forbes.com observed, however, “it
really doesn’t matter” what the general public thinks about BP
“As long as BP sells oil in colossal quantities, it will continue to
attract investment.”® BP “remains an economic behemoth and
a major player in a commodity the world hopelessly depends
on.”® Accordingly, four years after the spill, the Environmental
Protection Agency has finally lifted its ban and allowed BP to
bid for new leases in the Gulf of Mexico.”

So if BP neither needs nor receives much sympathy,
how important is it that it is being defrauded of a few million
dollars? A few million dollars seems like only a rounding error
in terms of the many billions BP has already paid and will pay
before all the spill-related matters are resolved. BP will survive
and prosper, regardless of whether the Supreme Court reviews
and reverses the decisions of the Fifth Circuit.

Of course, the scenarios of fraud cannot be measured
against the defendant’s size, total net worth, or prospects for
profitability. The more important question is what the fraud
will do to the federal courts. The unhappy answer to this
question is found in the forceful dissenting opinion of Fifth
Circuit Judge Edith Clement. She “indicts” a majority of her
Fifth Circuit colleagues’ refusal to review the fraud, saying that
“Left intact, our holdings funnel BP’s cash into the pockets of
undeserving non-victims. These are certainly absurd results. And
despite our colleagues’ continued efforts to shift the blame for
these absurdities to BP’s lawyers, it remains the fact that we are

party to this fraud. . . "
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How is that possible? As part of the Settlement
Agreement the parties negotiated an elaborately crafted,
17-page explanation of the proof required to support claims
that economic damages suffered by potential plaintiffs were
actually caused by the spill.” For many businesses in the areas
most directly affected by the spill, the agreement provided a
presumption of causation. In other words, businesses in the
identified categories were not required to provide any evidence
of causation. Thereafter, however, the court-appointed claims
administrator issued an interpretation of the Settlement
Agreement which BP said effectively eliminated causation. The
district judge and a majority of the panel judges in the Fifth
Circuit sided with the claims administrator. Thus, according
to Judge Clement’s dissent, the federal courts became a “party
to this fraud”

[b]y (1) adopting an unreasonable
interpretation of the Settlement Agreement
to remove any requirement of causation,
and (2) certifying a class by ignoring the
fact that although causation and traceability
were initially written into the Settlement
Agreement, the Claim Administrator’s
interpretation governing what would
actually happen meant that Article IIT’s
requirements would be ignored in the class
settlement’s execution.'

L. BP: THE OccasioN For A CLoser Look AT CLAss ACTION
SETTLEMENTS

The strange developments in the BP Class Settlement
offer an appropriate occasion to consider the fundamental
constitutional question raised by the creation of class
settlements—as a distinct form of class action. Such settlements
presume that neither the plaintiffs’ attorneys nor the defense
attorneys have any intention of litigating. Objectors may well
appeal a settlement. Having negotiated and agreed to the
settlement, however, BP has taken a rare appeal.

As related below, BP bases its appeal on class action Rule
23 and Article III standing grounds stemming from the fraud
alleged in the administration of the settlement. Regardless of
any fraud, however, the constitutionality of the settlement class
can be examined from a more generalized viewpoint of Rule
23 and Article I1I.

‘The fundamental Article III issue worthy of consideration
is whether unconstitutionality is embedded in every
settlement class action. Professor Martin Redish simply
says “[t]he settlement class action, in short, is inherently
unconstitutional.”!!

Redish’s Wholesale Justice provides a thorough and
discriminating treatment of the constitutional issues related
to class actions.'? He raises a number of constitutional issues
regarding class actions, but he thinks most of them can be
remedied.’? It is the settlement class, however, that he contends
is always necessarily unconstitutional. Why?

Because by its nature it does not involve any
live dispute between the parties that a federal
court is being asked to resolve through
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litigation, and because from the outset of
the proceeding the parties are in full accord
as to how the claims should be disposed of,
there is missing the adverseness between the
parties that is a central element of Article III
case-or-controversy requirement.'t

BP argues that the claims administrator’s inclusion in the
class of claimants who have not sustained injuries caused by the
spill violates Rule 23 and the standing requirements necessary to
satisfy the “case or controversy” requirement of Article III. But
what about the claimants in the settlement class whose injuries
were caused by the spill—can even they satisfy Article IIT? The
parties to litigation cannot create or consent to federal court
jurisdiction.” Let’s look at what happened when the parties
attempted to do so in this litigation.

A. A Class that Settled, then Litigated

The first of three Fifth Circuit opinions describes the BP
oil spill litigation as “one of the largest and most novel class
actions in American history.”'® While no doubt exists about
the unprecedented size and novelty of the BP litigation, it is
misleading to label it a “class action.” Actually, hundreds of
cases, involving thousands of individual claimants, were filed
in various federal courts and later consolidated in the Eastern
District of Louisiana (New Orleans) by the Judicial Panel on
Multidistrict Litigation, pursuant to 28 U.S.C. § 1407."

During the centralized discovery phase of this multi-
district litigation, the separate lawsuits continued. But along
the way a court-appointed “Plaintiffs’ Steering Committee”
(PSC) was negotiating with BP. When a basic agreement was
reached, plaintiff attorneys filed a class action. After only two
days, the parties completed, signed, and filed in the court record
the Settlement Agreement which had been reached prior to
the filing.'®

The Settlement class action'® was designed to begin and
end almost simultaneously. The new class action was filed on
the assumption it would involve no litigation. Inverting normal
processes, however, litigation between the parties commenced
only after the settlement.?® The litigation has been so convoluted
that it is extremely difficult to summarize in an adequate, brief
statement of the facts.”!

The convoluted course of the appeals occurred because
BP and objectors to the class settlement pursued different
appeals. In panel decisions labeled Deepwater Horizon 1,** and
Deepwater Horizon 111 % BP twice appealed the interpretation
of the Settlement Agreement, but not the Agreement itself. In
Deepwater Horizon I * several objectors appealed certification
of the settlement class itself. BP petitioned the Supreme Court
on decisions in numbers II and III, even though it had not
challenged the Agreement which was upheld in decision
number II. After losing their appeal in the Fifth Circuit, the
objectors apparently did not petition the Supreme Court on
their case, number II. Instead, they filed as Respondents to
the BP petition, but nevertheless urged the Court to grant
review, without specifying whether they were referring only to
decision number II.

In order to provide a readable and relatively concise
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summary, the following statement includes lengthy quotes
from a journalistic piece by self-described “class action geek,”

Alison Frankel, explaining much of the litigation.”
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Considering that BP’s resolution of claims
stemming from the Deepwater Horizon oil
spill in 2010 is the biggest single-defendant
private settlement in U.S. history, it’s
only fitting that the case has generated a
spectacular — and procedurally peculiar —
appellate record on the constitutionality of
class actions. ...

The abbreviated appellate backstory dates
back to December 2012, when U.S. District
Judge Carl Barbier of New Orleans granted
final approval to a class action settlement
between BP and a steering committee of
plaintiffs lawyers, negotiated over the course
of more than a year. The settlement, which
replaced a claims facility BP established
right after the spill [administered by Ken
Feinberg], was designed to compensate
several different sorts of victims, from the
shellfishing and tourism industries directly
impacted by the spill to businesses whose
losses were indirect fallout. As the settlement
defined it, the class included everyone whose
losses resulted from the Deepwater Horizon
disaster.

BP supported class certification and approval
of the settlement. But the company developed
qualms after Judge Barbier approved policy
decisions by claims administrator Patrick
Juneau that, in the company’s view, enabled
businesses unharmed by the oil spill to
recover money from BP through creative
accounting tactics. As business loss claims
mushroomed, BP’s lawyers from Kirkland &
Ellis (which had negotiated the settlement)
and Gibson, Dunn & Crutcher (which
came in for the company after the deal was
approved) appealed Barbier’s order to the 5th
Circuit. That appeal led to Judge Clement’s
opinion last October. Despite arguments
by class counsel, represented on appeal by
New York University law professor Samuel
Issacharoff, that BP agreed to settlement
terms that were open to the interpretation
Barbier approved, Judges Clement and
Leslie Southwick instructed Judge Barbier
to reconsider his interpretation of deal
terms. On her own, Clement went quite a
bit further. If the BP settlement permitted
claims by class members who had suffered
no losses attributable to the oil spill, she
said, then it was illegal. Uninjured plaintiffs

don’t have standing under Article III of the
Constitution, Clement wrote, and judges
can’t create a cause of action that doesn’t
otherwise exist — even if the defendant wants
to buy global peace through a settlement.

Judge Southwick declined to join Clement’s
conclusions about constitutional standing,
though he said it was logical, because he
found it unnecessary. The third judge on
the panel, Judge James Dennis, dissented
vigorously, arguing that Clement’s Article
I analysis would erase the benefits of class
action settlements by imposing expensive
and unwieldy requirements at the class
certification stage.

While BP’s appeal of Barbier’s order was
under way, class members who objected
to the approval of the deal proceeded with
a separate appeal at the 5th Circuit. In
September, BP filed an extraordinary brief
in that case. Even though the company had
backed approval of the settlement at the
trial court and had pledged to defend the
agreement against objections, BP said that it
was prepared to argue alongside objectors for
decertification of the class unless Barbier’s
interpretation of the settlement agreement
was reversed.

BP maintained that position after the
Clement panel’s ruling in its appeal of
Barbier’s order. In fact, the company filed a
supplemental brief citing Judge Clement’s
analysis to back its assertion that a class
encompassing uninjured claimants does not
pass constitutional muster.

This second appeal came before a panel consisting of two
different judges, Judges Davis and Garza, along with Judge
Dennis, the dissenting judge on the first panel. This decision,
one of the two covered in the petition for certiorari, upheld the
Certification of the Class Action which had been criticized on
constitutional grounds in the earlier opinion by Judge Clement.
As Ms. Frankel writes,

[the] majority opinion writer Judge Davis
was joined by Judge Dennis—yes, the
same Judge Dennis who dissented from
Clement’s opinion in the other appeal — in
upholding the settlement. Federal circuit
courts, the majority wrote, have developed
two different standards to guide trial judges
in the evaluation of class action settlements
that may sweep in uninjured claimants. The

so-called Kohen test, followed by the 3rd,
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7th and 9th Circuits, holds that settlement
approval hinges on the constitutional
standing only of named plaintiffs; as long as
they have a viable federal-court claim, courts
need not consider the standing of absent
class members. The 2nd and 8th Circuits
follow the Denney test, which requires that
classes be defined to include only claimants
with constitutional standing but does not
insist that every absent class member submit
evidence of personal standing. (Interestingly,
according to the 5th Circuit, the 7th and
9th Circuits have used both the Kohen and
Denney tests in reviewing class certification
decisions.)

According to the 5th Circuit majority, Judge
Barbier’s approval of the BP settlement was
justified under either test. Even BP has not
challenged the standing of named plaintiffs
in the case, which would satisfy the Kohen
test. And the settlement agreement defined
the class as those whose injuries were the
result of the oil spill, which satisfies Denney.
Judge Davis’s opinion conceded that in the
previous appeal, Judge Clement said the
BP settlement would fail the Denney test if
it permitted claims by uninjured plaintiffs.
“In Judge Clements view, if absent class
members include persons who ‘concede’ that
they have no ‘causally related injury, then
a district court lacks jurisdiction to certify
the class,” the opinion said. But Clement
misread Denney, according to Davis’s
opinion. By the agreement’s definition,
the BP settlement class includes people
injured by the spill, he said. “Accordingly,
using Judge Clement’s formulation of the
standard, the class in this case does not
include any members who ‘concede’ that
they lack any ‘causally related injury,” the
majority wrote. “This ends the Article III
inquiry under the Denney test, which does
‘not require that each member of a class
submit evidence of personal standing’ so
long as every class member contemplated
by the class definition ‘can allege standing.”

BP’s arguments that Barbier’s post-approval
interpretation of the deal rendered class
certification unconstitutional were beside
the point, according to the majority. The 5th
Circuit’s review, the opinion said, was based
on the evidence before Judge Barbier in
December 2012. If BP had wanted a deeper
review of individual claims, according to
the opinion, then it should not have settled
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through a class action. The company might
have obtained rulings on the evidentiary
standards for economic loss claims through
summary judgment or at trial, the 5th
Circuit majority said, but it’s simply not part
of the class certification inquiry to consider
individualized claims.

Indeed, the majority said, BP knew (or
should have known) that it was asking
for something impossible. “In particular,
BP’s arguments fail to explain how this
court or the district court should identify
or even discern the existence of ‘claimants
that have suffered no cognizable injury’ for
purposes of the standing inquiry during class
certification and settlement approval,” the
opinion said. “It would make no practical
sense for a court to require evidence of a
party’s claims when the parties themselves
seek settlement. . . . Logically, requiring
absent class members to prove their claims
prior to settlement . . . would eliminate class
settlement because there would be no need
to settle a claim that was already proven.”

In dissent, Judge Emilio Garza followed Judge Clement
on the issues of Article III standing and class certification.
Meanwhile,

. after Clement’s panel ordered Judge
Barbier to reconsider his interpretation of
the settlement agreement, the trial judge
basically stuck with his old holding on
causation for business loss claimants (though
he did modify his previous interpretation
of accounting terms). BP raced back to
Judge Clement’s panel at the 5th Circuit to
ask the appeals court to make permanent
a temporary injunction against payments
to uninjured claimants. The 5th Circuit
ordered expedited briefing on BP’s motion.

Ms. Frankel concluded, saying “this record is as interesting
as it is weird.”

But matters got more “weird” after Ms. Frankel’s report.
Following the expedited appeal, the original panel, for which
Judge Clement wrote the lead opinion, refused BP’s requested
injunction and upheld the district court’s interpretation
of the Settlement Agreement. This time, Judge Southwick
wrote the lead opinion, with Judge Dennis concurring in part
and concurring in the judgment. Judge Clement, of course,
dissented.

Judge Clement contended the issues presented to two
different panels would have been better handled by the same
panel.” Quite remarkably, the Fifth Circuit declined to sort
out the three conflicting panel decisions.”

II. Arrticie III: A PROBLEM WITH INTERPRETING THE
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SETTLEMENT OR WITH THE SETTLEMENT [TSELF?

Given that BP agreed to the Settlement Class and that it
relies on Judge Clements opinions, it is understandable that
it is not attacking the settlement itself. Nevertheless, the more

fundamental issue is whether this and other settlement classes
can satisfy Article III.

A. The Statements by the Parties as to the Question Presented

Tracking Judge Clement, BP presents the question to the
Supreme Court in terms of a circuit split on Federal Rule 23
class actions and Article III standing of claimants who do not
satisfy the causation requirement. The Respondent class, on the
other hand, reframes the question as follows:

May a party to a class action settlement who
advocated settlement approval before the
District Court, filed no notice of appeal, and
appeared as an appellee urging affirmance,
now seek to switch sides in order to overturn
that same settlement through a petition for
certiorari? 2

The lawyers for the class hope to make the issue one
of simple contract, but they cannot ignore the Rule 23 and
Article IIT standing arguments. Of course, just as BP tracks
Judge Clement and those who joined her,” the class tracks the
position of the other judges on the claim about a circuit conflict
on Rule 23 and Article III standing.*

For the moment, however, let’s ignore that the Article IIT
“case or controversy” issue is necessarily present throughout
all phases of the litigation®" and that courts have the duty to
raise the subject-matter jurisdictional issues even if both sides
fail to do so.?*

If we do so, the first and the third of the arguments made
by the class counsel might seem fairly reasonable. First, they
argue that Supreme Court review of the constitutional issues
would have had to have occurred after the ruling on the first
appeal in which Judge Clement initially raised the constitutional
issues, that those issues are not presented in either of the two
cases in which BP is seeking review, and that BP is judicially
estopped from switching sides on the settlement. Then, the
third argument would follow and reduce the dispute to one
which is “fundamentally a matter of contract interpretation
between parties to a complicated settlement.”?

The big problem with the “this is just a contract dispute”
argument is that no contract would have been signed, but for
the approval of the federal district court. In a law review article,
one of the attorneys for the class, Professor Samuel Issacharoff,
explains that the advantage of the BP and other settlement
classes lies in the district court’s approval, administration,
and enforcement.’ He rightly says that “[o]nly a court’s
imprimatur—and a deal that comports with the formalities
and safeguards of the class action system—can bind absentees

without their affirmative consent.”®

B. Rule 23 and Article IIT

Rule 23, derived from the Supreme Court’s authority
under the Rules Enabling Act,* is not supposed to alter
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substantive rights.”” As Professor Redish writes, however,

Under the guise of procedure, class actions
often effect dramatic alterations in the
DNA of the underlying substantive law.
The result — whether intended or not — is
a form of confusion or even deception of
the electorate, which is likely unaware that
the essence of the governing substantive
law has been altered because the alteration
has occurred under the guise of procedural
modification. Substantive law is altered, not
through resort to traditionally recognized
democratic procedures but rather by what is
effectively a procedural shell game.

Different views on the Fifth Circuit regarding whether
Rule 23 has been satisfied in the BP case and whether a conflict
exists with other circuits may well be rooted in unarticulated
views about the malleability of the class action and the
importance of protecting the substantive rights at stake. It is
certainly possible that some judges, regardless of the circuit, are
more inclined to shape class actions for the convenience of the
courts, even while convincing themselves that such flexibility
serves justice. But as Redish writes, “The class action collectivizes
adjudication of those substantive rights, often revoking—either
legally or practically—the individual right holder’s ability to
control the protection or vindication of his rights through resort
to the legal process.”

Standing is one of the four components of Article IIT’s
“case or controversy” requirement.”’ The jurisprudence on the
four components —standing, ripeness, mootness, and political
question—enforce the adverseness between the parties required
by Article III. The adverseness requirement can be met in a class
action lawsuit; but in what is solely a class action settlement,
adverseness is necessarily absent.

Professor Redish does not argue that actual class action
litigation is necessarily unconstitutional. It is the settlement
class, however, that he contends is always unconstitutional
because it involves no litigation.

A typical class action is legitimate because
the interests of the plaintiffs and defendant
are adverse. In that scenario, the monetary
interests of class counsel, which are
contingent on class recovery, are aligned
with the absent class members’ interest
in maximum redress, incentivizing a
presentation of the issues that benefits both
equally. These incentives break down in the
context of the non-adversarial settlement
class. Because class counsel seeks the same
outcome as the defendant, she has no
reason to formulate her clients’ arguments
or destroy her opponent’s case. Particularly,
she lacks incentive to present to the court
evidence that may shed unfavorable light
upon the non-adversarial agreement, even
though that evidence may reveal critical
details about the effect of the settlement on
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absent class members.*!

C. The Individuals: “Skunks at the Tea Party”

Several parties objected to the settlement and appealed
to the Fifth Circuit, where they lost in Deepwater Horizon I1.
Their simple, straightforward argument was that they were
“inherently harmed by the inclusion of uninjured persons in
the class” because the inclusion “’diminishes the relief for class
members who are actually harmed.””#

None of the major players in the litigation ever seemed
to have questioned the constitutionality of a settlement class.
Judge Barbier wrote that “Settlement classes are a typical feature
of modern class litigation, and courts routinely certify them,
under the guidance of Amchem Products., Inc. v. Windsor, to
facilitate the voluntary resolution of legal disputes.” ** The
experts tendered by both parties apparently indicated nothing
to the contrary.*

As Professor Redish recognizes, in Amchem “the Court
implicitly approved the concept of the settlement class as an
alternative form of dispute resolution.” # So, therefore, on what
basis would practicing lawyers attack the constitutionality of
settlement classes? Although Amchem “implicitly” approves
settlement classes, it did so in dictum and it did not consider
the constitutional issues. Rather, “the Court reserved for a
later date the question of whether the settlement class presents
a justiciable case or controversy.”?’

How is it then that so many very bright lawyers and
judges have failed to question the constitutionality of the
settlement class? One answer may be that the constitutional
point is so very simple that many sophisticated minds cannot
see it. As Professor Redish writes,

On the most basic analytical level, the
unconstitutionality of the settlement class
action should be obvious, purely as a matter
of textual construction. There is simply no
rational means of defining the terms “case”
or “controversy” to include a proceeding in
which, from the outset, nothing is disputed
and the parties are in complete agreement.
Moreover, from both historical and doctrinal
perspectives, Supreme Court decisions
could not be more certain that Article III
is satisfied only when the parties are truly
“adverse” to one another, which, at the time
the relevant proceeding is undertaken, they
are not in the case of the settlement class
action.*®

Another answer may be that both the plaintiffs and
defendants like the settlement class. In reality, defense attorneys
and corporations have many reasons to favor “aggregate
settlements,” as explained both by Professor Issacharoff #* and
Professor Redish.”® Corporations may not be able to avoid
defending a class action. But corporations are not legally
required to enter into a separate settlement class. So when
corporations and their attorneys enter such agreements,
they believe on utilitarian grounds that that option, however

October 2014

expensive, is preferable to the alternatives. Precisely because
the parties cannot always be relied upon to raise subject-matter
jurisdiction, it is the duty of federal judges—no matter how
much they prefer mass settlements solutions —to do so.

III. CoLLECTIVE AND REDISTRIBUTIVE LITIGATION VERSUS
LiticatioN By AND For THE INDIVIDUAL

“The class action is ‘an exception to the usual rule that
litigation is conducted by and on behalf of the individual named
parties only.””>! Through common-law reasoning, however,
the exception often becomes the rule.’> How might that be
occurring?

By collectivizing—often forcibly—the
litigation process, the class action procedure
threatens core notions of the process-
based autonomy that is central to liberal
democratic thought. The class action, then,
gives rise to at least a prima facie tension
between legally imposed collectivization and
democratic meta decision making autonomy
on the part of the individual.®

As evident from this quote, Professor Redish’s consideration
of class actions includes the perspective of political theory.”*
He has “described four normative models of political theory:
liberalism, utilitarianism, democratic communitarianism,
and civic republicanism.” His “thesis is that (1) the various
normative approaches to the class action that have been
advocated by prominent legal scholars are best understood
largely as manifestations of one or another of these broader
political theories, and (2) when viewed from this theoretical
perspective, each should be found wanting because of its
improper departure from the fundamental norms of liberal
theory, which value the process—based autonomy of the
individual.”>®

Professor Redish then “identiffies] three class action
models that illustrate the breadth and depth of legal scholarship
on the normative rationale and proposed structure of the
[:] the “utilitarian justice” model, .
. . the “communitarian process” model, . . . and the “public
action” model.” Professor Issacharoff, Counsel of Record in
the Supreme Court for the BP Settlement Class, is one of two
prominent scholars who have developed the “communitarian

modern class action . . .

process model.”*®

The communitarian process model “views a class as a
stand-alone ‘entity, rather than an aggregation of separate
individual claims.” Professor Redish finds that “[t]he
constitutional implications of the entity perspective are both
striking and troubling. Likening class actions to private
voluntary associations permits . . . circumvent[ing]the due
process inquiry, because [for] voluntary private organizations it
is not the individual plaintiffs but rather the collectivity which
seeks redress for the violation of its substantive rights.”®

Using the settlement class is certainly an effective way
of advancing the “entity theory” and what Redish labels “the
communitarian justice model.” Getting a settlement agreement
with the defendant pretty well insulates such outcomes from
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appellate judicial scrutiny, unless some objector raises the
Article IIT issues.

In a law review article about the BP case, Professor
Issacharoff noted that “the Supreme Court has made it more
difficult to use class action to resolve large-scale disputes
arising out of mass injuries.”®! That has produced “pressure to
find alternative means of effectively resolving mass disputes
at a wholesale level outside of the courtroom.”®? Accordingly,
“[m]ass torts have shifted into MDLs, where parties must rely
on non-class aggregate settlements in their quest for global
resolution.”® That has meant that “lawyers constructing
these deals must use innovative and controversial contractual
strategies to try to achieve full participation by claimants.”®

The limits imposed on class actions by the Supreme
Court are largely designed to ensure that Rule 23 does not
contravene the Rules Enabling Act® or Article ITI. Accordingly,
the creative use of MDLs to reach class settlements as
advocated by Professor Issacharoff should be viewed as an
unconstitutional “end-run” around Article III. Unless it is
possible to avoid the standing and larger “case or controversy
requirements” of Article III, the settlement class will not be
available to produce the kind of redistributive “justice” sought
by plaintiffs’ lawyers in mass tort litigation and consented to
by corporations and defense attorneys on utilitarian grounds.

IV. ConcLusioN

Prominent constitutional scholars who also litigate
look for opportunities to bring the jurisprudence in line with
what they think the law is or should be. Often, however,
constitutional scholars are brought into a case only at the
appellate level, which can limit their ability to shape the
theory of the case. This case demonstrates the wisdom of the
plaintiffs’ lawyers representing the class who early on brought
Professor Issacharoff into the litigation.® Professor Issacharoff
has been able to shape the strategy and the settlement, as he
has described in his law review article. He has not needed to
lay out his entity theory in any of the appellate briefs.””

Defense attorneys might consider the importance of
political and constitutional theory in any matter that might
raise Article I1I issues. Very few litigators have time to read and
reflect on the constitutional and political-theory foundations
of what they do in practice. Moreover, class actions are so
complicated that despite the countless articles on the subject
not many academics have broadly considered the constitutional
foundations.®® For these reasons, the Vice President and
Chief Counsel for AON, a leading insurance and reinsurance
brokerage, has urged defense attorneys and in-house counsel
to read and draw arguments from Wholesale Justice.”

The Supreme Court has avoided several opportunities
during its last term to address issues raised in mass tort
litigation.” Obviously, the plaintiffs’ and BP’s attorneys have
opposing views on the importance of the Court reviewing
their litigation. The constitutional problem posed by class
settlements, however, transcends the narrow interests of
both plaintiff and defense attorneys in the BP case. Whether
in this case or in another one, the Court needs to consider
class settlements in terms of separation of powers because
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maintaining the limits of Article III’s “case or controversy”
requirements is fundamental for protecting the individual
liberties of all.”* As Redish writes,

by authorizing a federal court to redistribute
resources as a means of enforcing legislative
directives absent an adversary adjudication,
the settlement class action effectively
transforms the court into an administrative
body, which is more appropriately located in
[and] improperly
transfers powers reserved to the executive

the executive branch . . .

branch to the federal judiciary, in clear
contravention of separation-of-powers
dictates.”
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TELECOMMUNICATIONS & ELECTRONIC MEDIA

HicH Stakes: THE FCC GAMBLES wiTH AMERICA'S GLOBAL LEADERSHIP
By Kenneth T. Cuccinelli IT*

Note from the Editor:

On February 4, 2015, Federal Communications Commission Chairman Tom Wheeler put forth a long-awaited net neutrality
proposal. The net neutrality question has been discussed for more than a decade and attracted more than four million public
comments. Chairman Wheeler’s proposal to use the FCC’s Title IT authority to implement and enforce open internet protections
has received strong support and criticism. The Federalist Society believes this is an extremely important issue and seeks to foster
further discussion and debate. This article presents a criticism of the FCC’s proposal. As an epilogue to the article, we have
included Chairman Wheeler’s full statement on the proposal. As always, The Federalist Society takes no position on particular
legal or public policy initiatives. We also offer links below to various perspectives on both sides of the issue, including a prior
Federalist Society publication on the topic, and we invite responses from our audience. To join the debate, please e-mail us at
info@fed-soc.org.

Related Links:

* Harold Field, 7hrowing Shade at Title II with Forbearance Fearmongering, PubLic KNOWLEDGE, Oct. 2, 2014: https://www.
publicknowledge.org/news-blog/blogs/throwing-shade-at-title-ii-with-forbearance-fearmongering

» Comments of Public Knowledge, Benton Foundation, Access Sonoma Broadband, GN Docket No. 14-28 (filed Jul. 15,
2014) : hetps://www.publicknowledge.org/assets/uploads/blog/Public_Knowledge. NN_NPRM_comments_2014_FINAL.pdf

¢ KaTHERINE ANN RUANE, CONGRESSIONAL RESEARCH SERvVICE, NET NEUTRALITY: THE FCC’s AUTHORITY TO REGULATE
BroaDBAND INTERNET TRAFFIC MANAGEMENT (Mar. 2014): heeps://www.fas.org/sgp/crs/misc/R40234.pdf

* Marvin Ammori, The Case for Net Neutrality, FOREIGN AFraIRs, July/Aug. 2014: http://www.foreignaffairs.com/
articles/141536/marvin-ammori/the-case-for-net-neutrality

* Leticia Miranda, 7he FCC’s Net Neutrality Proposal Explained, THE NatioN, May. 21, 2014: http://www.thenation.com/
article/179934/fccs-net-neutrality-proposal-explained#

* Robert M. McDowell, 7he Turning Point for Internet Freedom, WALL ST. J., Jan. 19, 2015: hetp://www.wsj.com/articles/
robert-m-mcdowell-the-turning-point-for-internet-freedom-1421712567

* Maureen K. Ohlhausen, Ner Neutrality vs. Net Reality: Why an Evidence-Based Approach to Enforcement, And Not More
Regulation, Could Protect Innovation on the Web, ENGAGE: ]. FED. Soc’ Practice Groups, Feb. 2013: http://www.fed-soc.org/
publications/detail/net-neutrality-vs-net-reality-why-an-evidence-based-approach-to-enforcement-and-not-more-regulation-
could-protect-innovation-on-the-web

* Larry Downes, Why Obama’s Plan to Save The Internet Could Actually Ruin It, WasH. Post, Nov. 11, 2014: htep://www.
washingtonpost.com/blogs/innovations/wp/2014/11/11/why-obamas-plan-to-save-the-internet-could-actually-ruin-it/

s early as the end of February, the Federal Communica-
A:ions Commission is poised to fundamentally unravel
he light touch regulatory approach to Internet gover-

nance that has made America the world leader in broadband
Internet access. The Commission is prepared to vote on an order
that would apply 1930s monopoly-era telephone rules to the
Internet, reversing over 15 years of successful bipartisan actions,
in a decision that is unsupported by facts, law or common sense.
Worse yet, the Commission has not identified a market failure
or actual consumer harms to justify the decision. The result

*Kenneth T. Cuccinelli, II is the former Attorney General of the
Commonwealth of Virginia.
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is a legally unstainable outcome that will create years of legal
battles, ensuring a continued lack of certainty for consumers
and businesses alike, and will undoubtedly chill investment in
the most successful sector of our economy.

The FCC is exploring options for regulating broadband
Internet access service in the wake of the U.S. Court of Ap-
peals for the District of Columbia Circuit’s decision in Verizon
v. FCC.' As Attorney General of Virginia, I filed an amicus
brief in the Verizon case in opposition to the FCC’s position.
The court found that Section 706 of the Telecommunications
Act of 1996 gives the FCC authority to regulate broadband
Internet service, but struck down the agency’s “anti-blocking”
and “anti-discrimination” rules as being outside the scope of
that authority. The Court reasoned that these rules were the
equivalent of common carrier obligations under Title IT of the
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Communications Act of 1934, as amended (the “Act”). The
Act subjects telecommunications carriers, but not information-
service providers, to regulation under Title II, and the FCC has
long classified broadband Internet access service as an “infor-
mation service.” Thus, the court concluded that the agency
could not utilize its authority under Section 706 to impose
Title IT common carrier obligations on broadband Internet
access service providers.

The FCC, led by Chairman Wheeler, subsequently issued
a Notice of Proposed Rulemaking proposing, among other
things, a new path toward promulgating Open Internet rules
utilizing the agency’s authority under Section 706.> The FCC
proposed to permit broadband providers (e.g. Verizon, AT&T,
and Comcast) to negotiate individualized, differentiated ar-
rangements with similarly situated edge providers (e.g., Disney,
Netflix, Google) subject to a separate commercial reasonableness
rule or its equivalent. The FCC also proposed to modify and
expand the existing transparency rules with separate disclosures
to end users and edge providers. The FCC is considering ex-
panding disclosures to end users and others beyond the scope
of the existing rule, which covers broadband provider network
practices, performance characteristics (e.g., effective download
speeds, upload speeds, latency, and packet loss), and/or terms
and conditions of service. Regarding disclosure to edge provid-
ers, the FCC sought comment on what additional disclosures
would aid content, application, service, and device providers
to develop, market, and maintain Internet offerings. The FCC
also proposed to offer a new rationale for and reinstate the no-
blocking rule struck down by the D.C. Circuit. Further, the
FCC proposed a multi-faceted dispute resolution process and
sought comment on the creation of an ombudsman to act as
a watchdog to represent the interests of consumers, start-ups,
and small businesses. In the FCC’s view, these proposed rules
would be permissible because they would permit individual-
ized negotiations and thus are not Title II common carrier
regulation. Nevertheless, the FCC emphasized that it will also
“seriously” consider regulating broadband Internet access service
as common carriage under Title II.

In the months following the NPRM’s release, the FCC
was swamped with several million comments. Unsurprisingly,
the comments covered a broad spectrum of positions. Many
commenters acknowledged the FCC’s regulatory authority
under Section 706 of the Act, but opposed additional regula-
tion of broadband Internet access service. Other commenters
supported the FCC’s proposed use of its Section 706 authority
to impose new regulations on broadband Internet access service.

Some commenters, however, were dissatisfied with the
FCC’s proposals, arguing that no exercise of authority under
Section 706 would be sufficient to prevent broadband pro-
viders from charging some edge providers to deliver data to
customers through Internet “fast lanes,” while relegating other
edge providers to the “slow lane.” These “Net Neutrality” or
“Open Internet” advocates argued that, to avoid this subversion
of Internet “openness,” the FCC must reclassify broadband
Internet access service as a “telecommunications service” and
regulate broadband providers as common carriers under Title IT
of the Act. In their view, only Title IT would provide a legally
sufficient basis for imposing the sweeping “anti-blocking” and
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“anti-discrimination” rules Open Internet advocates believe to
be necessary. Unfortunately, the Title I supporters appear to
be winning the day: In November, President Obama called
for reclassification of broadband Internet access as a Title II
telecommunications service, and FCC Chairman Tom Wheeler
has announced his intent to accede to the President’s wishes at
the FCC’s February 26" Open Meeting. In partial response,
Senate and House Republican Commerce Committee leader-
ship recently unveiled draft legislation to provide statutory
authority to preserve the Open Internet, but would prevent
the Commission from regulating the Internet under Title II

or any other regulatory scheme.?

There are serious legal and
policy impediments to the FCC reclassifying broadband In-
ternet service in this manner, however. Reclassification would
require the FCC to reverse a more than 15-year-old bipartisan
consensus that broadband Internet service should not be regu-
lated as common carriage. As such, the agency bears a heavy
burden of showing new, and undoubtedly creative, reasons to
justify the new classification particularly because reclassification
would necessarily rest “on factual findings that contradict those
which underlay its prior policy.” And, such a change would
not be limited exclusively to broadband network providers
as some Open Internet advocates argue, but would open the
door to sweeping new regulation over a broad range of market
participants. Many have suggested that the FCC could reclas-
sify broadband Internet access as a Title II service but exercise
its discretion to only enforce a handful of the most important
consumer oriented Title IT obligations through a process known
as “forbearance”. While an option in theory, there is no agree-
ment on which Title II requirements the Commission should
forbear from and the path to this type of sweeping forbearance
(dozens of statutory provisions and hundreds of rules would
need to be forborn from) is far from proven. There will also be
significant legal hurdles for the FCC to overcome by relying on
a section of the Act to justify a significant regulatory change of
course while simultaneously suggesting that the vast majority
of Title I need not be applied.

I. RecrassiricarioNn Wourp CHANGE RapicaLry THE REGULA-
TORY ENVIRONMENT THAT HAS FOSTERED THE EXTRAORDINARY
GROWTH OF BROADBAND INTERNET

The Act establishes a strict regulatory demarcation
between “information” and “telecommunications” services.
A “telecommunications service” is “the offering of telecom-
munications for a fee directly to the public, regardless of the
6 in turn, is “the
transmission, between or among points specified by the user,

>

facilities used.”® “[T]elecommunications,’
of information of the user’s choosing, without change in the
form or content of the information as sent and received.”” An
“information service,” on the other hand, is “the offering of
a capability for generating, acquiring, storing, transforming,
processing, retrieving, utilizing, or making available information
via telecommunications . . . .”® Telecommunications services
are subject to common carriage regulation under Title II of the
Act; information services are not.’

For more than a decade, the FCC has classified broadband
Internet access service as an information service and thus exempt
from Title IT regulation.’® In a 1998 Report to Congress, the
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FCC held that Internet Service Providers “conjoin the data
transport with data processing, information provision, and other
computer-mediated offerings, thereby creating an informa-
tion service.”"! Since then, the FCC has repeatedly made this
classification based on factual and legal grounds, all of which
continue to militate in favor of continuing to classify broadband
service as an information service. From a factual perspective,
all broadband Internet access offerings, in 1998 and still today,
involve both transmission and data processing components, but
these components are so intertwined and integral to the overall
service offering that they cannot be distinguished and separately
classified on any principled basis.

Broadband Internet access service integrates the data
processing and transmission components into a “single, in-
tegrated service that enables the subscriber to utilize Internet
access service through [the] provider’s facilities and to realize
the benefits of a comprehensive service offering.”'? As such,
the agency concluded that broadband Internet access service
should be regulated as an integrated service and the Supreme
Court agreed.” Thus, “when an entity offers transmission
incorporating the ‘capability for generating, acquiring, stor-
ing, transforming, processing, retrieving, utilizing, or making
available information,” it does not offer telecommunications.
Rather, it offers an ‘information service’ even though it uses
telecommunications to do so.”'

Broadband Internet service continues to be a unified
service that integrates both information and telecommunica-
tions inputs. Transmission continues to be fundamentally
intertwined with data functionalities such as Domain Name
System (“DNS”) and Dynamic Host Configuration Protocol
(“DHCP”) functionality, as well as integrated security, spam
filtering, and distributed denial-of-service protections. Indeed,
DNS and DHCP functionality is inextricably involved with
nearly every broadband Internet access use. The fact that some
customers may rely upon third-parties to provide some of these
services and functions is not inconsistent with the conclusion
that the overall broadband offering is an integrated service
offering. As the FCC has acknowledged, these functionalities
remain an integral part of the broadband Internet service offer-
ing “regardless of whether subscribers use all of the functions
. and regardless of whether
every [broadband Internet access] service provider offers each
function that could be included in the service.”"”

There are also compelling economic policy reasons that

provided as part of the service . .

justify continuing to classify broadband Internet access service
as an information service. Indeed, reclassifying broadband In-
ternet as telecommunications so that the service can be regulated
as common carriage under Title II simply makes no economic
sense. Many of the FCC’s Title II rules and regulations were
designed more than 80 years ago for a communications service
and market that was drastically different than the broadband
Internet access market. Title II is intended to serve a market
in which all communications are interconnected through the
public switched telephone network (“PSTN”) and customers are
served by a single monopoly provider. The broadband Internet,
by contrast, is a dynamic system of interconnected networks
of servers, routers, links, and end-user devices that are owned
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and operated by consumers and by a multitude of competing
service providers, offering different and competing services.

Amending the Act in 1996, Congress concluded that
broadband services should exist in a minimal regulatory envi-
ronment that promotes investment and limits unnecessary and
unduly burdensome regulatory costs.'® The FCC has followed
suit, finding that classifying broadband Internet access service as
an information service was warranted as a means for encourag-
ing investment and innovation by insulating that service from
the burdensome and outdated regulatory obligations associated
with Title II of the Act.

This light-handed regulatory approach has been an
extraordinary success; network investment, innovation, and
broadband availability are all flourishing.'” “Whole new prod-
uct markets have blossomed in recent years, and the market
for applications has both diversified and exploded.”'® More
than 99 percent of Americans now have access to either fixed
or wireless broadband service'” and consumers are benefitting
from improvements in high-speed Internet offerings and will
continue to do s0.2 85% of US households have access to
networks capable of delivering 100 Mbps*! and the FCC’s own
data indicate that the average speed tier to which Americans
subscribe increased 36% in 2013.22 Access to broadband at
these speeds did not happen by accident. According to recent
analyses, U.S. broadband providers invested over $75 billion (or
roughly $612 per household) in 2013 alone, up from $69 billion
the prior year.” The US invests twice as much per household
on broadband as the EU. Investment in telecommunications
networks in the US per capita is $197, compared to only $129
across Europe and only $119 in the four largest EU countries
(Germany, France, Italy, and the United Kingdom).?*  The
United States is the world leader in broadband innovation and
is at the epicenter of the global broadband economy.

Retreating from this position and classifying broadband
Internet access service as a “telecommunications service” would
upend this successful regulatory approach and potentially
stymie the ongoing capital investment, technological innova-
tion, and rapid deployment that have been the hallmarks of
the broadband Internet market to date. For instance, lying at
the heart of the Title IT common carrier obligations are highly
intrusive price and entry and exit regulations, and a duty of
non-discrimination.” Price regulation essentially empowers the
FCC - as opposed to the market — to determine the value of
broadband and is precisely the kind of economic regulation that
would stifle infrastructure investment. Entry and exit regulation
would require the FCC to approve the addition or extension of
new services or the discontinuance of old services, which the
FCC is unlikely to accomplish at a pace that could even come
close to matching the speed of innovation that has been the es-
sential characteristic of the broadband Internet market to date.
Further, the common carrier non-discrimination obligation may
well call into question important interconnection arrangements
such as those between Content Delivery Networks (“CDNs”)
(e.g., Akamai) and broadband Internet access providers.

Regulation as a common carrier would also include obliga-
tions to contribute to the Universal Service Fund, potentially
creating a tax of ten percent or more on Internet access and im-
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posing additional regulatory costs on the broadband system.*
Common carriage regulation also carries with it highly restric-
tive limits on the use of call location information and could well
disrupt the business models for highly popular location-based
services such as Uber, Groupon, and Foursquare.”

In short, Title II regulation of broadband Internet access
would chill investment and discourage innovation, impeding
the fundamental public interest benefits enabled by the Inter-
net. Reversing course in favor of Internet regulation would
also threaten the United States’ role as a global leader in the
broadband economy. For instance, a drastic shift in policy
here could drive capital to other countries. More significant,
substantial new domestic regulation could embolden regimes
that want to regulate content, thereby undermining the Inter-
net as an engine for economic development and free speech.
Reclassification would send the wrong signals across the globe.

II. RecrassiricatioNn WouLp ReacH INTO VIRTUALLY EVERY
CORNER OF THE BROADBAND INTERNET SYSTEM

The adverse effects of reclassification would be sweeping
and would reach into virtually every corner of the broadband
Internet system. As discussed, reclassification would require
the FCC to identify a severable transmission component of
broadband Internet access service that could be classified
as a “telecommunications service.” In “breaking down the
distinction between information services and telecommu-
nications services, so that some information services were
classed as telecommunications services, it would be difficult
[for the FCC] to devise a sustainable rationale under which
all, or essentially all, information services did not fall into the
telecommunications service category.”*® Indeed, it would be
more than difficult; there is no rational basis for segregating the
transmission and data processing components of broadband
Internet access service.

Broadband was classified as an information service
because it transmits data only in connection with further
processing, and because that transmission is necessary to
providing Internet access service.”? Broadband services have
become increasingly sophisticated and continue to integrate
information services, including data storage or email services
that involve storing or utilizing data; parental controls and
other security functions that store security preferences, then
filter data as it is retrieved or generated by the consumer; and
services for personalizing home portal pages through generating
or transforming information. Providers integrate into their
broadband offerings ever-more advanced features and capabili-
ties, such as cloud-based services for storing information, as well
as for retrieving and acquiring information via software services;
new spam filters and other reputation systems for processing
potentially harmful data; and caching servers and CDNs that
store media content to enable consumers to access that content
at faster speeds. Today, broadband Internet services tightly
integrate data transmission with data processing to the point
that the two functions cannot realistically be separated at all.

The statutory definition of “telecommunications” itself
“[T]elecommunications” is “the
transmission, between or among points specified by the user,

underlines this conclusion.

of information of the user’s choosing, without change in the
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form or content of the information as sent and received.”® On
the Internet, however, the information transmitted is changed
in form routinely and often is accompanied by other informa-
tion the user does not select, such as third-party advertisements.
In other words, “telecommunications,” as defined by the Act,
simply does not exist separate and apart from data process-
ing in the broadband Internet world. Thus, as the Supreme
Court recognized, classifying as telecommunications carriers
“all entities that use telecommunications inputs to provide
information service” would necessarily subject “all information
service providers that use telecommunications as an input to
provide information service to the public” to common carrier
regulation.’

Open Internet advocates reject this position, arguing
that reclassification can be limited only to those providers that
own last-mile transmission facilities. This position is wrong
as a matter of law. The statutory definitions of “telecom-
munications service” and “information service” turn on the
nature of the service offering and the functionalities provided
to the customer and not on the facilities used to provide those
functionalities or who owns those facilities.> As the Supreme
Court acknowledged, “the relevant [statutory] definitions do
not distinguish facilities-based and non-facilities-based carri-
ers.”? Reclassification would thus extend not only to network
providers that own last-mile facilities, but also to providers
that do not own last-mile facilities, including Internet Service
Providers (“ISPs”) such as Earthlink and AOL, CDNs such as
Akamai, Internet backbone providers like Level 3, providers of
broadband-enabled devices such as E-readers, Internet search
engines and online advertising companies such as Google, on-
line video services like Netflix, and cloud-computing services
like Amazon.com’s Elastic Compute Cloud.

All information services are by definition provided “via
telecommunications,” but if telecommunications is properly
viewed as a distinct transmission component, then all of these
entities, and many more, would be subject to classification as
common carriers because they are providing “telecommunica-
tions service” —i.e., they are offering transmission functionality
(“telecommunications”) to the public for a fee.”> For instance,
even if they do not own last-mile transmission facilities, ISPs
own other network facilities, including fiber-optic links that
connect their local access equipment to cache servers and Inter-
net backbone networks.?*® These companies also transport end
users’ data traffic throughout the Internet, even though they
purchase transmission supplied by another provider’s last-mile
facilities. Likewise, online video and cloud-computing services
interconnect directly with broadband Internet access service
providers by means of their own facilities or leased transmission
capacity, to enable the transmission of data to and from their
own servers. Internet transport companies provide backbone
Internet access and content-delivery services to thousands of
large and small businesses and edge providers using facilities
they either own or lease. CDNs use dedicated fiber-optic
transmission capacity, perform packet-distribution functions
similar to those of backbone networks, and use much the same
equipment and architecture as backbone networks, transporting
data around the globe, to and from cache servers located closer
to their large and small business and edge provider customers.
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E-readers enable Internet access through integrated wireless
connectivity and web-browsing functionality. Internet search
engines and online advertising companies provide for the trans-
mission of search results and advertising messages to end users.

If the FCC accepts the notion that a transmission function
is necessarily severable from information-processing functions
for purposes of regulatory classification, there is no principled
way to cabin the reach of Title II to just one segment of the
Internet and not others. Thus, every entity that provides a
transmission capability would potentially be regulated as a
common carrier.

III. ConcLusION

The calls for reclassification of broadband Internet access
services give rise to a host of policy and legal problems and
ultimately threaten the United States’ position as the global
leader in the broadband economy. Title IT rules and regulations
are designed for a market that no longer exists — a market in
which all communications are interconnected with the PSTN
and customers are served by a single monopoly provider. With
no market failure or actual consumer harms identified, the
rules can also be seen as a bureaucratic land grab to ensure the
government has a central ongoing role in the Internet economy.
The broadband Internet is a dynamic system of interconnected
networks of servers, routers, links, and end-user devices that
are owned and operated by consumers and by a multitude of
competing service providers, offering a multitude of services.
Subjecting this entire dynamic and innovative broadband mar-
ketplace to outdated Title II regulation would fundamentally
undermine the extraordinary levels of investment and innova-
tion in the market. Reclassification would affect virtually every
entity providing broadband Internet services and would signal a
retreat from a decade’s-old bipartisan consensus that broadband
Internet service should not be regulated as common carriage that
would echo across the globe. Countries that are already over-
regulating the broadband economy would be emboldened to
continue down this dangerous path if the United States, a global
leader, abandons its proven and successful innovation policy.
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This Is How We Will Ensure Net Neutrality

Tom Wheeler, Chairman, Federal Communications Commission

WiIRED, Feb. 4, 2015: http://www.wired.com/2015/02/fcc-
chairman-wheeler-net-neutrality/

After more than a decade of debate and a record-setting
proceeding that attracted nearly 4 million public comments, the
time to settle the Net Neutrality question has arrived. This week,
I will circulate to the members of the Federal Communications
Commission (FCC) proposed new rules to preserve the internet
as an open platform for innovation and free expression. This
proposal is rooted in long-standing regulatory principles,
marketplace experience, and public input received over the
last several months.

Broadband network operators have an understandable
motivation to manage their network to maximize their business
interests. But their actions may not always be optimal for
network users. The Congress gave the FCC broad authority to
update its rules to reflect changes in technology and marketplace
behavior in a way that protects consumers. Over the years, the
Commission has used this authority to the public’s great benefit.

The internet wouldn’t have emerged as it did, for instance, if
the FCC hadn’t mandated open access for network equipment
in the late 1960s. Before then, AT&T prohibited anyone from
attaching non-AT&T equipment to the network. The modems
that enabled the internet were usable only because the FCC
required the network to be open.

Companies such as AOL were able to grow in the early days of
home computing because these modems gave them access to
the open telephone network.

I personally learned the importance of open networks the hard
way. In the mid-1980s I was president of a startup, NABU:
The Home Computer Network. My company was using new
technology to deliver high-speed data to home computers over
cable television lines. Across town Steve Case was starting what
became AOL. NABU was delivering service at the then-blazing
speed of 1.5 megabits per second—hundreds of times faster
than Case’s company. “We used to worry about you a lot,” Case
told me years later.

But NABU went broke while AOL became very successful.
Why that is highlights the fundamental problem with allowing
networks to act as gatekeepers.

While delivering better service, NABU had to depend on cable
television operators granting access to their systems. Steve Case
was not only a brilliant entrepreneur, but he also had access to
an unlimited number of customers nationwide who only had
to attach a modem to their phone line to receive his service.
The phone network was open whereas the cable networks were
closed. End of story.
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The phone network’s openness did not happen by accident, but
by FCC rule. How we precisely deliver that kind of openness
for America’s broadband networks has been the subject of a
debate over the last several months.

Originally, I believed that the FCC could assure internet openness
through a determination of “commercial reasonableness” under
Section 706 of the Telecommunications Act of 1996. While a
recent court decision seemed to draw a roadmap for using this
approach, I became concerned that this relatively new concept
might, down the road, be interpreted to mean what is reasonable
for commercial interests, not consumers.

That is why I am proposing that the FCC use its Title II
authority to implement and enforce open internet protections.

Using this authority, I am submitting to my colleagues the
strongest open internet protections ever proposed by the FCC.
These enforceable, bright-line rules will ban paid prioritization,
and the blocking and throttling of lawful content and services.
I propose to fully apply—for the first time ever—those bright-
line rules to mobile broadband. My proposal assures the rights
of internet users to go where they want, when they want, and
the rights of innovators to introduce new products without
asking anyone’s permission.

All of this can be accomplished while encouraging investment
in broadband networks. To preserve incentives for broadband
operators to invest in their networks, my proposal will
modernize Title II, tailoring it for the 21st century, in order to
provide returns necessary to construct competitive networks.
For example, there will be no rate regulation, no tariffs, no last-
mile unbundling. Over the last 21 years, the wireless industry
has invested almost $300 billion under similar rules, proving
that modernized Title II regulation can encourage investment
and competition.

Congtess wisely gave the FCC the power to update its rules to
keep pace with innovation. Under that authority my proposal
includes a general conduct rule that can be used to stop new
and novel threats to the internet. This means the action we take
will be strong enough and flexible enough not only to deal with
the realities of today, but also to establish ground rules for the
as yet unimagined.

The internet must be fast, fair and open. That is the message
I've heard from consumers and innovators across this nation.
That is the principle that has enabled the internet to become an
unprecedented platform for innovation and human expression.
And that is the lesson I learned heading a tech startup at
the dawn of the internet age. The proposal I present to the
commission will ensure the internet remains open, now and
in the future, for all Americans.
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