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As the French historian Alexis de Tocqueville once

wrote of America in the mid-nineteenth century, “[t]he reli-
gious atmosphere of the country was the first thing that
struck me on arrival in the United States.”1   Interestingly,
Tocqueville did not credit any national orthodoxy as the cause
of such fervor, but rather an abiding tradition of freedom that
makes both church and state strong, healthy, and mutually
supportive.2   To be sure, such a tradition continues to this
day, notwithstanding a steady debate on its scope that runs
from prayer in public school to President George W. Bush’s
“faith-based initiative.”  Indeed, throughout our nation’s his-
tory, religious liberty, whatever its contours, has truly been
our “first freedom,” and not simply because of its primal or-
der in the Bill of Rights.3

Nowhere has this tradition of religious freedom been
stronger than in the notion that government should not in-
terfere with the internal functions of religious institutions.
As the Supreme Court opined in Kedroff v. St. Nicolas Ca-
thedral,4  religious institutions should have “the power to
decide for themselves, free from state interference, matters of
church government as well as those of faith and doctrine.”5

Although not absolute, this freedom, whether by statute or
constitutional mandate, generally extends to employment
decisions made by such organizations.  The nature of this
protection, particularly as it is affected (or not) by the
President’s faith-based initiative is the subject of the new,
much-needed work by Carl Esbeck, Stanley Carlson-Thies,
and Ronald Sider, The Freedom of Faith-Based Organiza-
tions to Staff on a Religious Basis.6

This slim, yet effective book carefully summarizes the
current state of religious freedom in the context of employ-
ment decisions by faith-based groups, primarily in the con-
text of hiring those of like-minded faith.  As the authors write
in introduction, “[t]he purpose of this monograph is to set
forth the applicable legislative and constitutional law and the
rationale that undergirds it, as well as the important public
policy reasons that support religious staffing by faith-based
providers.”7   This goal, which is in keeping with the book’s
title, is somewhat overbroad in that the bulk of the text, to-
gether with its rather expansive appendices of related legisla-
tive and executive materials, concerns the relevant issues
more in the light of the faith-based initiative than in any ge-
neric sense of religious employer guidance – a task other-
wise served by such publications as the American Bar
Association’s Religion in the Workplace (which the authors
cite).8   In any event, the book does an excellent job articulat-
ing and clarifying the various statutory, constitutional, and
policy challenges facing religious employers who wish to
retain hire/fire freedom while contributing to the social ser-
vice needs of the nation.  In so doing, the authors posit that

such challenges are resolved largely in favor of a wide range
of freedom for these groups.

The Freedom of Faith-Based Organizations to Staff
on a Religious Basis, which is divided into six sections with
nine helpful appendices, treats the issue of religious hiring,
largely in the context of federal funds, from both legal and
policy perspectives.  It begins by challenging the “contro-
versy over religious staffing” and stressing the importance
of Charitable Choice, which is both the name of a legal rule
for many federal programs (first adopted under President
Clinton)9  and its underlying principle of equal access for
faith-based groups to provide social services without regard
to hiring practices.10   The book then summarizes existing
(i.e., without reference to public funds) protections for reli-
gious entities, most notably their exemptions from religious
discrimination prohibitions in Title VII of the Civil Rights Act
of 196411  and what the authors call that Act’s corresponding
“acknowledgement . . . of the First Amendment autonomy of
religious organizations.”12   In their later discussion of state
law, the authors note that analogous laws at that level simi-
larly exempt religious employers in religious discrimination
“[a]lmost without fail.”13

Proceeding from this summary of the rights of religious
employers in the absence of public funds, the authors next
discuss the status of these rights in light of the receipt of
such funds.  This is the heart of their book, and will likely
prove its most enduring aspect.  Here, the authors urge the
continued legal vitality of faith-based hiring freedom based
on the following: 1) the lack of any funds-based restriction in
either Title VII or its relevant exemptions,14  2) the constitu-
tionality of offering public funds to religious groups in other
contexts,15  3) Charitable Choice rules, if they apply,16  and, if
they do not, 4) the Religious Freedom Restoration Act for
direct federal aid,17  and, arguably, the “hybrid” right of Free
Speech/Free Exercise for federal aid passing through state
agencies18  or, better yet, a state religious freedom restoration
act, if it exists.19   As the authors confess, the matters here are
“complex,”20  and, at times, following the relevant law and
policy can be a challenge.  In response, however, their book
does a remarkable job in offering a helpful and concise ana-
lytical map to navigate what can undoubtedly be a confusing
legal landscape.

The book closes with a set of policy arguments and
recommendations in support of the rights of religious groups
in the faith-based initiative.21   One of the more powerful points
begins, somewhat ironically, with a quote from the liberal
Supreme Court Justice William Brennan calling faith-based
hiring “a means by which a religious community defines it-
self.”22   Restricting this right, the authors argue, “would harm
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not only the faith-based organizations but the millions of
people and thousands of neighborhoods that count on their
services.”23   This section of the book, like some of the dis-
cussion before it, casts the work more in the mode of a per-
suasive piece than a neutral overview, which can lead to
fairly aggressive policy and legal arguments.  And yet, the
authors are free to take this line because, frankly, almost all of
their conclusions are correct.  The book opens with a caveat
“encourag[ing]” religious groups “to seek legal counsel,”24

although through this book, such groups (and their lawyers)
are offered invaluable support in their cause.

There is no question that the authors lend a profes-
sional gravitas to the discussion provided in their book.  Pro-
fessor Esbeck, now a law professor at University of Mis-
souri-Columbia, was a senior Justice Department official and
a primary drafter of faith-based legislation.  Dr. Carlson-Thies,
now Director of Social Policy Studies at the Center for Public
Justice, was a key member of President Bush’s White House
Office of Faith-Based and Community Initiatives.  Dr. Sider,
now President of Evangelicals for Social Action, is a prolific
scholar on faith in the public arena.  This latest contribution
will only enhance their reputation in their respective fields.
This thoughtful, well-researched work is a welcomed addi-
tion to understanding the continuing tradition of religious
freedom in America.  Mr. Tocqueville would be impressed.
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