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MR.MARZULLA: Welcometo the breakout session of the Property Rightsand Environmental Law Practice Group. My
nameisRoger Marzulla. | amthe chair of that practice group, and | will be moderating the panel thismorning, whichis
titled unprovocatively “ Property Rights: Judicial Activism or Returnto First Principles?’

It seemsto methat thetitle adequately statesthe key question here, which iswhether the devel oping jurisprudence,
most notably at the United States Supreme Court, since 1987 is a discovery or rediscovery of principles imbedded in the
Congtitution itself, or whether, as otherswill contend, it isamarch down aroad toward the creation of judicia doctrineswhich
do not trace their legitimacy to the Founding Fathers.

We have adistinguished panel herethismorning, and | am not going to take any of their time because | am
as anxious as you are to hear from them.

Wewill speak inthe order in which peoplearearrayed beforeyou. Our first speaker will be Professor James
Ely of Vanderbilt University, anoted authority not only on property rights but also on thelegal history of the South. Maybe
that will be next year’sprogram.

Professor Peter Byrne of Georgetown University Law School. Peter haswritten and spoken extensively on
property rightsissues, and | have had the pleasure of seeing him in action explaining hiswritingsto, | think, the Senate, at
least, and maybe the House in connection with property rightslegidation. Heisavery articulate spokesman for thejudicial
activism side of thisanalysis.

Our third speaker will be Dr. Roger Pilon of the Cato Institute, agentleman who is probably not unknown
to most of you in thisaudience becauseif you are here, you probably know something about property rightsor areinterested
init, and if you areinterested in it, then you have doubtless read Roger Pilon’swritings over avery long period of time. He
wasinvolved in property rightslong before it was cool.

Our fourth speaker will be Douglas Kendall with the Community Rights Counsel. Doug hasbeen an ardent
critic of the property rights movement for anumber of years. He wrote a piece not too long ago, called something like The
Takings Project with Charles L ord, in which he said someinteresting things about property rights advocates and their cause.

Finally, to sum up today, | am especially pleased to welcome the new dean of the law school at Catholic
University, the Columbus School of Law, Doug Kmiec. Welcome back to the East Coast after having been out West for along
time. Doug and | had the pleasure of working together at the Justice Department where | became compl etely committed to the
recognition that Doug is a scholar on a number of levels. He has written extensively on property rights and is one of the
leading authorities. He spokelast week at the Court of Federal Claimsand did aheck of ajob explaining Palazzolo, which may
figure alittle bit in his presentation today.

So without further ado, let’s find out whether or not the property rights jurisprudence coming to us from
the Supreme Court is, infact, areturntofirst principlesor, alternatively, judicial activism.

Jm.

PROFESSOR ELY: Thank you very much, Roger. 1t'sadaunting prospect to be the lead-off speaker on thisvery
distinguished panel. | would like to start by suggesting that we should explore both aspects of the question that Roger
has posited: judicial activism aswell asreturnto first principles.

First, 1 think we should ponder what we mean by activism. The word has taken on akind of pejorative
flavor in quite afew circles. It seemsto constitute akind of illegitimate use of judicial power by judges to impose their
particular views or values rather than the norms expressed in the Constitution.

Unfortunately, if you take a historical view, activism so defined is very much in the eye of the beholder.
Over therange of our judicial history, the Marshall court, the Fuller court, and certainly the Warren court have been accused
of judicial activism. But whereas some have seen the activitiesof al of these prominent courtsin very dark terms, othershave
contended that they were, in fact, robust defenders of constitutional rights.

At the end of the day, much of one’s response to vigorous judicial decisionmaking seemsto depend upon
whose ox isbeing gored. Thereis, for example, averitable cottage industry today of scholarstrying to reconcile, it seemsto
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me, the activism of the Warren Court era, which was good, with the supposed activism of the Rehnquist era, which is bad.
They aretrying to work through whether we should once again bereturning to the virtues of judicial restraint. One must take
thiswith agrain of salt, sinceit seemsto be advanced by people who were extremely enthusiastic when other sets of judges
were doing the decisionmaking.

Now, our question positsthat thereis, in fact, some sort of judicial activisminaFifth Amendment mask, to
paraphrase the question put. | am prompted to ask, what activism? A handful of Supreme Court decisions putting some small
degree of muscleinto the Takings Clause is not much intheway of judicial activism, certainly when measured by historical
standards. It strikes me that the takings decisions to which reference has been made since 1987 have been more hesitant,
more piecemeal, more tentative, and certainly do not add up to any sweeping new direction in the law of takings jurispru-
dence. Thismay disappoint some, but it seemsto methat isin the reality situation.

Moreover, the line of Supreme Court decisions endeavoring in a small way to reinvigorate the Takings
Clause have hardly curtailed state regulatory authority in any meaningful way. In fact, arecent study by Professor David
Callissuggeststhat state courts havein the main largely resisted this new takings jurisprudence and have tended, with some
exceptions, to consistently put the narrowest possible reading on the decisions with respect to the Takings Clause. You
might ponder whether the state courts simply are not listening, or whether they arelistening and do not like the message. But
the fact is that to this point, the takings decisions by the Supreme Court do not seem to have crimped state regulatory
authority inany very significant way. | think itissimply fanciful to suggest that there has been some activist overhaul of all
local land use regulations.

| anwell awarethat thereare cries of alarm, and doubtlessyou are going to hear some shortly, from persons
of the land use regulation community. But it seemsto methat their alarm is exaggerated and their fears are overstated.

In truth, during the many years of judicial disinterest, officials became used to the idea that they could
regulate any property to any extent and nobody would ask any questions at all. Now at least occasionally judges are
reviewing decisions, and it appears, touseregulators, at least, that thereissomekind of ajudicial revolution afoot. | think that
this notion is much overstated.

Now, let meturn to the other side of our question. Isthisareturntofirst principles? Asyou can guess by
now, | am going to argue yes.

Itishardly anewsflash that the Framers of the Constitution and the Bill of Rightswere deeply concerned
about protecting the rights of private property owners and protecting commercia relationships. They frequently linked
respect for property rightswith individual liberty, atheme that comes up again and again at the Philadel phia Convention, is
touched upon in the Federalist Papers, and is mentioned in numerous of their private writings and declarations.

Variousclausesin both the Constitution and the Bill of Rightsattest to thiscommitment to private property
ownership. The Takings Clause, of course, isjust one among others. Particularly important would be the Contract Clause,
aswell asthe Due Process Clause.

Now, at the time the Constitution was framed, states had been the primary source of regulatory activity,
and in this vein the Framers clearly saw that state authority was a source of concern and would have to be restrained.
Security of property rights depended, at least to some extent, upon restraint of state autonomy. The Federal courts, asitis
well known, early took thelead in protecting property and contractual rights through the enforcement both of the Constitu-
tional provisions, to which | have madereference, aswell, oftenin diversity casesregarding common law property rights. In
fact, | would suggest that the protection of property rights and the protection of property rights of individua liberty were
central themesin American jurisprudence down to the so-called Constitutional revolution of 1937.

The U.S. Supreme Court had very little occasion until after the Civil War to consider the scope of the
Takings Clause. But thereafter, in anumber of decisions, the Court began to develop the Takings Clause into a significant
protective shield for property owners. | think perhaps particularly significant for this conference, in 1897, the just compen-
sation principle was found to be an essential element of the due process regquirements of the 14th Amendment and thusin
effect became the first provision of the Bill of Rightsto be incorporated and applied against the states.

The Takings Clause does not restrict state authority to any greater or lesser extent than other provisions
of theBill of Rights. Chief Justice Rehnquist pointed out afew yearsago, “ Thereisno reason why the Takings Clause of the
Fifth Amendment, asmuch apart of the Bill of Rights asthe First Amendment or the Fourth Amendment, should berel egated
to the status of a poor relation.”

Thereisapromiseimplicit inthis statement that the Takings Clause will receive the same degreeof judicial
solicitude as other provisions of the Bill of Rights, but weall know that hasyet to berealized. In point of fact, thereismuch
lessjudicial attention paid to the Takings Clause than to other provisions of the Bill of Rights. But it no morerestricts state
authority on the face of it than the First Amendment or the Fourth Amendment or any of the other provisions of the Bill of
Rights. We are not, and have not been since the Philadel phia Convention, operating under the Articles of Confederation.

The scope of the Takings Clause was little debated at the time of that ratification in the late 18th Century.
Thisin some ways has been aboon to those of uswho writein thefield because you can pick over the very sparse evidence
and argue a number of positions as to what was intended.
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The Framers of the Bill of Rights lived an age with very little in the way of modern land use regulation.
Property, even before the 18th Century, had been understood and defined in terms of value. The notion that the right of
property encompassed the right to use and enjoy it had been recognized by scholars as far back as the 17th Century. It
certainly was not understood as entirely limited to possession of physical things.

Given the high value that the Framers attached to the rights of property owners, it isinconceivable to me
that they envisioned that the Constitutional protection to property could be satisfied by leaving the owner with mere legal
possession or title, stripped of all economic value. Thusto thelimited and belated extent that courts have begun to recognize
this point, they are certainly engaged in the return to first principles that animated the Constitution and the Bill of Rights.

| think by way of conclusion, there might be some more profitable questions that we could ponder. Why
has the Supreme Court under Chief Justice Rehnquist, which rhetorically exaltsthe importance of property rights, not done
more to actually check encroachments on the rights of property owners? And why are some scholars so anxiousto place a
cramped interpretation on the Takings Clause when they seem so receptive to sweeping interpretations of other provisions
intheBill of Rights?

WEell, | thank you. | look forward to hearing what the other panelists have to say.

MR.MARZULLA: DougKendal, didhegetitright?

MR. KENDALL: Good morning, and thanksfor coming to this panel so early on aweekend morning. The attendance
today confirms my worst fears that conservative lawyers get up earlier in the day and work much harder than those of us
on the progressive side. Maybe that is the real reason why our side has lost the last half dozen or so takings cases that
have gone before the U.S. Supreme Court.

| also want to thank the Environment and Property Rights section and Roger for hosting this debate on the
important topic of whether or not expansive regulatory takings doctrine under the Takings Clause constitutes judicial
activism.

| note that other panels in this year's meeting addressed similar topics, and | applaud the Society for
addressing thisimportant critique of some of the emerging Rehnquist Court jurisprudence.

That said, it strikes methat the inclusion of me on this panel makesthis debate considerably lessinterest-
ing than it could be. You will not be surprised to find out that | think that the recent takings jurisprudence and regul atory
takings devel opments constitute judicial activism. After all, | make my living defending state and local governmentsin
regulatory takings challenges. | believe that the health, safety, and environmental protections that are the principle subject
of takings challenges constitute perhaps the hallmark legidative achievement of the 20th Century.

| think afar moreinteresting debate would pit Professors Kmiec and Ely and Dr. Pilon against Judge Robert
Bork, who openly supports Professor Richard Epstein’s goal of repealing, “much of the 20th Century legislation”, but
nonetheless harshly criticizes Epstein’s proposed regulatory takings revolution as, “not plausibly related to the original
understanding of the Takings Clause”. Or perhaps my esteemed co-panelists should be debating Justice Scalia, who
admitted, perhaps too candidly, in his opinion in Lucas that before Pennsylvania Coal v. Mahon, “ It was generally thought
that the Takings Clause reached only direct appropriation of property or the practical ouster of the owner’s possession.”
Later in his opinion, Justice Scalia states that “early Constitutional theorists did not believe that the Takings Clause em-
braced regulation of property at al.”

Certainly if my co-panelists are serious in contending that expansive regulatory takings rulings do not
congtitute judicial activism, they should be talking to Clint Bolick and his colleagues at the Institute for Justice who are
pursuing expansive regulatory takingsjurisprudence and simultaneously viewing their mission as convincing conservatives
that, “ conservative judicial activism is neither an oxymoron nor abad idea.”

But alas, Peter Byrneand | wereinvited to take the position that takingsrulings arejudicial activism, and
| accepted that task. Rather than bemoan my selection further, | will proceed to the task at hand.

The so-called property rights movement is advocating blatant, improper judicial activism that contravenes
the text and plain intent of the Framers of the Constitution’s just compensation clause.

Judges like Antonin Scaliaon the Supreme Court and Jay Plager on the Court of Appealsfor the Federal
Circuit, who are advocating and adopting expansive readings of the Takings Clause, are doing the very things that the
Federalist Society saysit opposes. They are making up thelaw asthey go along, they aretrampling on notions of federalism,
they are acting asjudicial imperialists, using their power on the bench to make social policy.

These are strong claims. What ismy proof? Well, |et's start with the text of the Takings Clause. “...nor
shall private property be taken for public use without just compensation.” What doesthat mean? Well, | think “take private
property” means expropriate, appropriate. | think it meanswhen the government usesits power of eminent domain and takes
private property for usein amilitary exercise or for usein building roads.

| think itisplausibleto read the clauseto include regulatory restrictionsthat are so severethat they arethe
functional equivalent of an expropriation.
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| think Professor Epstein undermines hiscredibility considerably when he arguesthat the plain meaning of
thetext of the Constitution means compensation must be paid whenever the government, “ diminishestherights of the owner
in any fashion no matter how small the alteration.” Take does not mean diminish, and it never has. Thereissimply no way
to justify from the text of the Constitution Professor Epstein’s conclusion about the meaning of the Takings Clause.

Now, you may fairly be saying, who careswhat Kendall thinks? What about the Framers? Well, that isa
good question, and the answer isthat the Framers, including James Madison, the author of the Takings Clause, also thought
the clause was about expropriations, not regulatory impositions.

Historians have demonstrated this both through extensive analysis of Madison’s papers and through
analysis of regulatory impositions that werein place at the time of the drafting of the Constitution. No one, even Madison,
thought that the Takings Clause would affect the scores of regulationsin place at the time that regulated the use of, and in
many case severely diminished the value of, private property.

Thisoriginal understanding of the Takings Clause is embodied in the Supreme Court’s jurisprudence for
thefirst 150 yearsof interpreting the Takings Clause. For example, in 1870, inthelegal tender cases, the Supreme Court stated
plainly, “The Takings Clause has aways been understood as referring to direct appropriation and not to consequential
injuriesresulting from the exercise of lawful power. Certainly, it would be an anomaly for usto hold an act of Congressinvdid
merely because we think its provision is harsh or unjust.”

The evidence on this point is so clear that Justice Scalia was forced to acknowledge it in Lucas, and
Professor Epstein was forced to recognize that his interpretation of the Takings Clause, “does not take into account the
historical intentions of any of the parties who drafted or signed the Constitution.”

Now, finally, | want to turn to the most commonly employed historical justification for an expansive
regulatory takings doctrine. The argument goes something likethis, and | think it’salong the line of what Professor Ely has
just said:

The Framers cared alot about private property. An expansive regulatory takings jurisprudence protects
private property; ergo, an expansive regulatory takings doctrine is consistent with original intent (even if the Framers
understood the clause as limited to physical expropriations).

First, let's observe that thisis not atextualist or originalist argument; it's an argument based on political
philosophy. But even onits own terms, the argument is deeply flawed, and | will make three observations about it as away
of response.

First, as Professor Ely haswritten, for all their devotion to property rights, the Framerswereintent to rely
primarily oninstitutional and political arrangementsto safeguard property owners. The Framersdid carealot about property,
but, asexplained in Federalist No. 10, they protected property primarily through the checks and balancesthat were set upin
the political process. Correspondingly, thereisno reason to think that the Framerswould view expansive regulatory takings
doctrine as either necessary or wise.

Second, while the Framers undoubtedly cared about protecting property and wereinfluenced by philoso-
phers like John Locke, it is not credible to call the Constitution a Lockean document. The nearly unanimous view of
congtitutional historiansisthat both Lockean liberalism and civic republicanism powerfully influenced thefounding genera-
tion. The Framers, in other words, cared both about protecting property and ensuring that the government had the power to
advance a common good.

AsBenjamin Franklin put it in 1789, private property isacreature of society and is subject to the calls of
that society whenever necessity shall require it, even to the last farthing.

Third, itisnot clear that even John Locke or William Blackstone woul d support the extreme interpretation
of the Takings Clause proposed by Epstein and othersin the property rights movement. A portion of Blackstone'sdefinition
of property often edited out or ellipsed out by the property rights movement says that free use of property is subject to the
“laws of the land.”

Similarly, Professor Epstein was forced to “correct” the portion of John Locke's theory of property that
opines that property rights can be exercised, “only where there is enough and as good | eft in common for others.”

This correction led Charles Fried to quip that Locke was not sufficiently Lockean for Professor Epstein,
and that Professor Epstein is, “moved to complete not only the text of the Constitution by reference to Lockean spirit, but
Locke'stext itself.”

We should not forget the L ockean influence on our Founding Fathers. We should protect property rights.
But we cannot so imbibe the L ockean spirit asto forget the limited text and original intent of the Takings Clause. Employing
the clause to strike down health, safety, and environmental protectionsthat present generations overwhelmingly support is
judicial activism at its most dangerous and unprincipled.

| would liketo finish by pointing you to Judge Jay Plager’s 1994 opinionin Florida Rock v. United States,
perhapsthe most activist opinion to date in takingslaw, in which Judge Plager creates basically from whol e cloth the notion
of partial regulatory takings.

Inan articlein the Journal called Environmental Law written right after the Florida Rock opinion, Judge
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Plager acknowledged that this partial takings issue had, “not been fully briefed and argued before his court.” And he
explainsthat “ sometimesyou have aproblem of fitting theissue you want to write about into the case that isbeforeyou.” Let
me read that again. “ Sometimes you have a problem of trying to fit the issue you want to write about into the case that is
before you.”

Hethen responded to the critics of hisopinion with theretort: “One of the advantages of being an Article
I11 judge with lifetime appointment is that you never have to say you' re sorry.”

This, inmy mind, goes beyond activism and into the realm of lawlessness. Thisarrogance and lawlessness
from the bench | thought was precisely what the Federalist Society was founded to combat.

I would hope that members of the Society will have the courage to combat judicial activism and judicial
imperialisminall of itsmanifestations.

MR.MARZULLA: Forcefully stated case. Roger Pilon, let’stalk about arrogance and lawlessness, shall we?

DR.PILON: I'dbegladto, Roger. | amwell qualified to talk about arrogance.

You havejust heard the attack on property rightsfromtheleft, claiming that the Supreme Courtisengaged injudicial
activism. You will not be surprised to learn that there is also an attack from the right, framed likewise in the language of
“judicial activism.” Both attacks show similaritieswith recent attacks on the Supreme Court’s new federalism jurisprudence.

Infact, the attack from the right was brought home to me adecade ago when | published apieceintheWall
Sreet Journal under thetitle“ Property Rightsand Constitutional Principles.” Thearticle appeared just before oral argument
in the Lucas case. A month later the Journal ran a letter from my erstwhile colleague in the Justice Department, Gary
McDowell. The heading of theletter said it al: “ Scratch aLibertarian—Voila, aJudicial Activist.”

Theletter began by claiming that “the libertarian molestation of the Constitution continues apace,” and it
went downhill from there. McDowell claimed, for example, that “ political legitimacy isrooted in consent,” which of courseis
wrong. Legitimacy isrooted in both consent and reason. If it were rooted in consent alone, none but new citizenswould be
bound by the law since most of us never gave our consent to be ruled aswe are. Infact, it isreason, not consent, that will
help us sort out the issues before us today.

But let me get to the heart of McDowell’smachinations. “Thefederal structure,” hesaid, “left somethings
to the states—the regulation of private property wasone.” And then he added, “ Since Barron” —that’s Barron v. Baltimore
—“the Takings Clause has been applied to the states— but never legitimately. It hasbeen asit only could have been short of
an amendment — a matter of judicial musing and finagling. It has been an egregious example of judicial revision of the
Constitution by a court bent on doing good.”

Thereyou haveit fromtheright. Andyou will hear the same strains, of course, from Lino Gragia, Raoul
Berger, Robert Bork, and even, to some extent, from Antonin Scalia—all pointing to the much mooted incorporation issue.

Before addressing that i ssue, let me speak directly to the question before us of whether the Court’s recent
protection of property isjudicia activism or, instead, is a return to first principles. | will argue that it is areturn to first
principles. And | will do so by focusing precisely on that idea of first principles.

L et medivide my remarksinto two main parts: first, concerning the jurisdiction or authority of the Court,
which will involve theincorporation issue; and, second, concerning the substantive issue, the Takings Clause — or what the
law requires on the merits. Both of those involve the question of judicia activism, but they are separate aspects of the
guestion.

With respect to the jurisdiction or authority of the Court, here, too, we need to divide the issue into two
parts: first, the federal side; then, with respect to the States. And on the federal side, here again thereisatwo-part division:
first, prior to theratification of the Bill of Rights; then, subsequent to that point in time.

Now, why would | start with the situation prior tothe Bill of Rights? Well, let’sremember, welived for two
yearswithout aBill of Rights. Doesthat mean that we had no rightsvis-a-visthe Federal Government? Of course not. What
was protecting us and our rights was the doctrine of enumerated powers — the idea that where there is no power, thereisa
right — and that takes us straight back to state-of-nature theory and to the whol e justificatory apparatus that stands behind
the Constitution, as first set forth in the Declaration of Independence: we start with our rights; we give up only certain of
those in the form of powers; we retain therest. That was the justificatory theory of this nation, even before the Ninth and
Tenth Amendments madeit explicit.

Thefundamental ideabehind the doctrine of enumerated powers, then, issimply this: the Federal Govern-
ment has only those powers that have been delegated to it, by the people, as enumerated in the Constitution, plus those
instrumental powersthat are “ necessary and proper” for pursuing any of its enumerated powersor ends. (And “necessary,”
by the way, does not mean “appropriate,” asMarshall saidin McCullough v. Maryland. After al, if the Framers had wanted
to write “appropriate,” they could have.) Thus, if we take the doctrine of enumerated powers serioudly, it turns out that the
eminent domain power itself, prior to the adoption of the Bill of Rights, isproblematic —first, becauseit is nowhere enumer-
ated in the Constitution; and, second, because none of us had such apower in thefirst place to yield up to any government
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wemight create. Not by accident was eminent domain knownin the 17th and 18th centuries as“the despotic power.” At best,
it was an “incident of sovereignty,” surrounded by an air of illegitimacy, and cabined by the sovereign's need to pay
compensation when property was taken.

To be sure, once the Bill of Rights was ratified, the eminent domain power was brought to the surface —
although it wasstill only implicit, framedin aclausethat spokedirectly and explicitly to theright of private property. Along
with therest of the Constitution, however, that was enough to allow courtsto recognize the power, provided it was exercised
consistent with the requirements of the Takings Clause—and even if the inherent illegitimacy of eminent domain remained
unresolved. Still, asthe Court would later say in Barron, the Bill of Rightswas good only against the government created by
the document it amended. Thus, state Takings Clauses aside, it remained to apply the federal Takings Clause against the
states.

We turn, then, to the state side of the issue, to incorporation, and to the Civil War Amendments that
brought it about. Thisis acomplex and vexed issue, of course. Suffice it to say here that the long pre-Civil War battle
between liberty and democracy led to the demise of the Missouri Compromise, to the Kansas-Nebraska Act of 1854, to the
formation of the Republican Party, and to Lincoln’s vision of a Constitution informed by the majestic principles of the
Declaration of Independence. With the Civil War Amendments, that vision wasfinally realized. The Fourteenth Amendment
in particular, written against the background of the “black codes’ that emerged in the South after the war, was meant to
consgtitutionalize the Civil Rights Act of 1866 and, for the first time, to give federal protection against state violations of
individua rights. And the amendment’s Privileges or Immunities Clause was meant to be the principal font of thoserights,
not the Due Process or Equal Protection Clauses.

The Framers of the amendment and those who ratified it understood what the Privileges or Immunities
Clause meant, for they looked back over itslong history. Blackstone had used it to refer to our “natural liberties.” Colonial
charters often spelled out itsmeaning. The Article IV version was said by Hamilton to be “fundamental” and “the basis of
the Union.” And the then-definitive interpretation of the clause had been given in 1823 in Corfield v. Coryell by Justice
Bushrod Washington. Inaword, the clause was meant to protect such basic rights as property, contract, personal safety, and
the procedural rights necessary to enforce those substantive rights. Those were the rights that “no state shall abridge.”

Unfortunately, aswe all know, abitterly divided Supreme Court effectively eviscerated the Privileges or
Immunities Clause in 1873 in the notorious Saughterhouse Cases. For afurther analysis, let me simply refer you to the
excellent essay on the subject in the 1989 Harvard Journal of Law & Public Palicy by then-Judge Clarence Thomas, which
traces the issues back through Thurgood Marshall’s brief in Brown v. Board of Education, the elder Harlan’s dissent in
Plessey, and the dissentsin the Saughterhouse Cases. You will seetherethelogic of the matter and how it isthat states, too,
arerestrained by the Bill of Rights. Thus, asapractical matter, incorporation may have come about piecemeal as caseshave
comebeforethecourts. In principle, however, it was accomplished through the ratification process—just asthe Constitution
itself came into force through that process.

Let me turn now to the substantive issues and to the question of what the courts should be doing to
protect property rights, whether threatened by federal or by state actions. The most basic thing courts should do, of course,
isask what rightsthere areto be protected. To do that however, they might begin by looking at thetext of the Takings Clause,
which means they will have to define such terms as “ property,” “take,” “public use,” and “just compensation.”

I’m going to focus on the word “property” because that’s what Doug Kendall focused on — and because
that’s where agood part of the current problem rests. What is striking to meisthat in this area of the law a one, “ property”
seems to mean simply the underlying estate, whereasin every other area of the law the term isused to refer not only to that
bundle of rightswe call “property” but to each of therightsin the bundle. Thus, in everything from trusts and estatesto tax
law we divide property into asmany “estates’ as human imagination allows. Yet in thetakings context, it's only the bundle
that seems to count.

We saw that, in away, in Lucas — a case that had Justice Scalia speaking of 70-odd years of ad hoc
regulatory takings, even as he was adding yet another year to the string. In Lucas he gave us, in effect, the 100-percent rule.
Absent a nuisance justification, about which more in a moment, if a regulation wipes out all value in the property, while
leaving title with the owner, the government must pay just compensation because the effect of the regulation is tantamount
totaking title. “What if the regulation takes 95 percent of the property’s value?’ Justice Stevens asksrhetorically. Tough,
answers Scalia: “ Takingslaw isfull of these all-or-nothing situations.” Thank you, Nino.

What Scaliahasdone here, of course, isstart at thewrong end of the problem. Hetriesto determineif there
isataking by first determining what the lossis. If thelossistotal, he believes, you have ataking (except, again, inthe case
of nuisance prevention). He'sgot it exactly backward. Thefirst question is not whether thereisalossin value but whether
thereisataking. Only then doesthe question of the amount lost arise, for purposes of just compensation. Indeed, one could
have ataking, yet have no lossin value.

Thus, if welook at property not as athing but as a bundle of rights, the question is whether any of those
rights has been taken, not whether all have been taken. Scalia began with a 100-percent rule. He should have begun with a
zero-percent rule. Take one of those rights in the bundle of rights and you’ ve taken something that belongs to someone.
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After al, if amugger comesalong and says, “ Your money or your life,” and you bargain him down to half your money, no one
would say that he hadn’t taken what bel onged to you — half of your money. Yet if that mugger wears a badge that says U.S.
Government, he gets away with it. We have an ordinary word in the English language for that: it's called theft.

In atakings analysis, then, you’ ve got to begin by defining “ property.” Property is not simply the under-
lying estate but all therights, or legitimate uses, that constitute that estate. Madison put it well in hisjustly famous essay on
the subject in the National Gazette of 1792: “asaman is said to have aright to his property, he may be equally said to have
aproperty inhisrights.” All of those uses or rightsthat |egitimately go with the property are themselves property. Take one
of those and you take property that belongs to the owner.

We come, then, to the question of what those uses are and, in particular, to the so-called nuisance
exception to the compensation requirement. In truth, it's no exception at all, because when aregulation prohibits a use that
isillegitimateto beginwith, it takesnoright. Thedifficulty, however, isin determining what are and are not | egitimate uses.
Thetheory of the matter israther easy. The application, by contrast, is sometimes difficult and invariably isfact dependant.

Here, Scaliarepairsrightly to the common law. But that getsyou only so far, because the common law can
handle only acertain range of casesbefore statutory regulationisnecessary. Thisisnot the placeto gointo thiscomplex and
difficult area. Sufficeit to say that, asin every other area of the law, one needs atheory of the matter. And here, the basic
theory, rooted in aconcern for equal rights, saysthat there is a substantive presumption in favor of “quiet” uses— uses that
all can enjoy at the same time and in the same respect — and against “active”’ uses — uses that crowd out neighboring uses.
That principle hasto be applied in afactual context, of course. And | say “substantive presumption” because thereis— or
should be — a procedural presumption in favor of nearly all uses, leaving the burden of objecting to a use on those who
object.

Oncethose procedural and substantive details are worked out, however, the claim one hears so often from
the other side —that a principled takings jurisprudence would require government to pay polluters not to pollute—is put to
rest. Nothing could befurther fromthetruth. Sincethereisno right to polluteinthefirst place, regulationsthat prohibit uses
that pollute are perfectly legitimate under the police power, requiring no compensation under the eminent domain power. For
no right —no property —hasbeen taken, evenif the owner is“wiped out” by theregulation. Onthe other hand, if aregulation
takes an otherwiselegitimate use, the owner isentitled to just compensation for hisloss, evenif it'ssmall relativeto thevalue
that’s | eft.

Thus, if aregulation takes legitimate uses, not to protect public or private rights but to provide the public
with such goods aslovely views, wildlife habitat, or historic sites, the public hasto pay for those goods, just like any private
individual would haveto pay for them. Government cannot simply take those uses, however valuable the goods that result
may be. If they’ rethat valuable, pay for them. Otherwisewe' re engaged hereintheft, plain and simple. Indeed, the modern
property rights movement can be reduced to a simple proposition: “ Stop stealing our property; pay for it.”

Now, what happens when the public doesn't have to pay, when the goods go “off-budget”? As any
economist will tell you, when the priceis zero the demand isinfinite. 1t'sno accident, therefore, that in recent yearswe' ve
seen an explosion in the public’s demand for environmental goods—they’refree! What so many environmentalistsfear, in
fact, isthat if those goods go on-budget, if the public is made to pay for them, the public will demand fewer of them. What
asurprise! When you haveto pay for something, you demand lessof it. That's exactly what will happen, and that’swhy the
other side is opposed to a principled takings law.

So | comeback to the bottomline. Thisisnot amatter of judicial activism. It'samatter of returningto first
principles. Clarence Thomas put the deeper issue well when hetalked about the Privileges or Immunities Clause. The clause
was meant, he said, to protect us against the willfulness of both run-amok majoritiesand run-amok judges. The same canbe
said about the Takings Clause. It permits public projectsto go forward, but not at private expense. Judges who understand
and apply that principle are not imposing their own vision ontherest of us. They’re applying thelaw, whichiswhat they're
bound by oath to do.

Thank you.

MR.MARZULLA: Professor Byrne, would you liketo speak up for theft?

PROFESSOR BYRNE: Yes. Well, we may disagree about theft, but till it iscomforting to bein aroom of peoplewho are
hard-core enough to show up on a beautiful Saturday morning to hear about regulatory takings. That is ataste we
certainly share.

Discussions of this sort are bedeviled by questions of definition. What isjudicial activism, and how can
wetalk about judicial activism without having a sense of abaseline of appropriate judicial exercise of authority?

| want to suggest today that judicial activism can be best understood as enhancement of judicial power by
expanding the scope of vague terms in the Constitution without serious engagement with the text, history, or some other
limiting principle, joined with the disregard for the Constitutional primacy -- and | suppose thisis a political philosophy
judgment -- of democratic law-making by el ected representatives, Federal and state.
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In using this definition, | want to stand in atradition that originated with Holmes' dissent in substantive
due process cases, the essence of which is captured in the statement that the Constitution is made for people of fundamen-
tally different views.

Thistradition of arguing for judicial restraint found flower inliberals' critique of the Court’s blocking of
New Deal legidation articul ated, for example, by Felix Frankfurter. It found fresh energy in criticisms of the Warren Court’s
pursuit of socia egalitarianism through Constitutional rulemaking associated with justices such as John Harlan or William
Rehnquist.

Toanayzejudicia regulatory takings developmentsfrom this perspective, | thought it would be hel pful to
concentrate on the jurisprudence of asingle and central justice, and Justice Scaliais an attractive choice for several reasons.

First, he has been the most vehement critic on the current Court when it has engaged in what he believes
to be unwarranted judicial displacement of the prerogatives of the legislative process. He gave passionate statement to this
in hisdissent in the Casey case, castigating animperial judiciary for Constitutional decisions based on philosophic predilec-
tion and moral intuition.

Secondly, as Doug Kendall indicated and as everyone here agrees, he has eschewed any reliance in
interpreting regulatory Takings Clause on the original meaning of the clause, frankly acknowledging that the consistent
interpretation before 1922 wasthat it embraced only expropriationsand physical invasions. And he offered asauthority for
what the Court isdoing today only avague saluteto amythical historical compact which he neither identified nor explicated.

Justice Scalia'sfrankness here allows meto put aside, at | east for amoment, the question of the appropriate
baseline of what the Framers intended. | hope in the question and answer session, we can talk about some of the theories
advanced.

Third, Justice Scalia has eschewed result orientation as such, which | want to contrast with activism,
orientation being maintaining akind of judicial flexibility that allowsthe Court to resolve every casein away that comports
with its notions of justice. He rather has paid attention and has tried to articulate rules, and in the process of articulating
rules, he has tried to ground them in principle. This allows us to discuss some principles that are actually extant in
Constitutional law today, and he always writeswith intelligence and flair, so it isfun to argue about him.

Rather than take you through al of Scalia’'s opinionsin the brief time | have, | want to summarize what |
believe are the three most salient themes in his regulatory takings jurisprudence and explain why | think they represent
inappropriatejudicial activism.

First, Scalia has revived the heightened means-ends analysis of regulations of property employed in
economic substantive due process cases from before 1937 and eschewed by most judges of all persuasionsin the period after
1937.

He hastransferred thisinquiry to the Takings Clause without real explanation of why heightened scrutiny
is appropriate for regulations of property in any sort of principal way. This permits judicial supervision of the wisdom of
legislative and administrative judgments. Following thislead, lower courts now frequently invalidate land use regulations
because of an independent judgment that the legislative program will not, for example, substantially advance an articul ated
government interest.

| do not want to suggest that thisisareturn to 1936 or anything likethat. Thescrutiny isonly intermediate,
not strict. Moreover, to date, the opinionsdo not impose astrong substantive limitation on the legislative objectivesthat can
be chosen, characteristic of the old substantive due process cases.

Justice Scaliahimself, however, has urged in aconcurring opinion in Pennell v. City of San Josethat acity
has no business in principle reducing a rent increase that otherwise is economically reasonable in order to respond to the
hardship of the tenant -- a hard substantive limitation on legislative goals.

It isfair to note that more recently in the Del Monte Dunes case, Justice Scalia pointedly expressed no
opinion on the propriety of the substantially advanced test in takings cases. It is hard to know what he means by that,
because in the same opinion he went on to indicate that whether any legislative purposeislegitimateisaquestion of law for
acourt to decide.

Second, Justice Scalia created the first per se test to condemn regulation on an owner’s use -- that’s the
Lucas case -- and the point of the per setest isto find ataking without consideration or weighing of the public goals, and the
character of the public goalsinvolved.

He has expressed awillingnessto consider abandonment of the parcel asawholerule, adevelopment that
would greatly increase the number of regulations condemned without consideration of their social value, and we may see
something of whether this thought will bear fruit in the pending Lake Tahoe case, which many of you are aware of which
brings ablunt per se challenge to temporary devel opment moratorium.

Third, Justice Scalia has indicated an assumption that “property” as used in the Takings Clause has a
static Federal constitutional meaning -- dare| say it: anatural meaning -- apart from property law itself.

This would reverse many due process opinions by Justices Stewart and Rehnquist, decisions viewed at
the time as conservative and restrained, indicating that property rights are created and their meanings determined not by the
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Constitution as such, but by independent sources of law, primarily state law.

| would add my view that such asubsidiary in the development of property norms supports the continued
vitality of private property law and the system of private property law by permitting the adjustment of these rulesto changing
economic and social conditions. That iswhat | view is at stake in these cases.

The signpost of Justice Scalid's view on the Constitutional content of property may be found in several
opinions. First, he hasindicated that he would subject state nuisance lawsin Lucas category casesto Federal review. Hehas
argued that regulatory takings are not about protecting reasonable expectations about the scope of permitted uses at some
point in time, but about static or fixed substantive limits on what property rights must permit, and thisis how | read his
concurring opinion in Palazzolo. And he has suggested that a state court lacks authority to find public rights of accessto
state beaches in the interpretation of the state common law of property.

Besides greatly enhancing the reach of the Fifth Amendment and thereby judicia power, the move to
constitutionalize the meaning of property greatly restricts states’ law-making authority. States may not, without Federal
judicial leave, amend property rulesto enhance efficiency and fairness asthey have done since Virginiaabolished thefeetail
estate soon after independence. Moreover, their administration of local land use regimes must be conducted with afirm view
to the rear on the attitudes of Federal judges.

A great constitutional achievement of the 20th Century was to place questions of economic and social
policy in the hands of elected representatives rather than Federal judges. But Justice Scalia’s regulatory takings principles
grow from adeep suspicion, particularly of modern environmental legislation. | think he seesthese as complex restrictions
in the service of obscure ecological values that threaten the legal order based on individual rights and market activity.

He fears the environmental law’s concern about harms that traditional economic and personal behavior
causeto natural systemspotentially will empty the precious category of activitiesthat we can pursue freely because they do
not harm others.

Given that these environmental lawsare firmly cemented in the peopl € sregard, and attempts at repealing
them by political means have been defeated again and again, Justice Scalia seemsto have persuaded himself that they often
exceed traditional constitutional values even if these values need to be newly articulated or rediscovered. His regulatory
takings opinionsreflect an attempt to erect new constitutional dikes against the flood waters of an environmentalism and the
legal changes such concerns have prompted.

Now, it isfair to say that since 1992, Justice Scalia has not written a regulatory takings decision for the
Court majority. The Chief Justice, who has always been in the majority, has assigned writing the Court’s opinionsto himself
or to another justice whom he has viewed as less categorical or overtly ideological. | do think that many of these opinions
are unduly opague about the governing principles of regulatory takings while consistently finding for the property owner,
but they have evinced an instinct to move slowly and not to sweep aside social consensus.

Advocates of judicial restraint should prefer even more that the salience of environmental restrictionsto
property use be debated and decided by the people at their most appropriate level of democratic decision making.

Thank you.

MR.MARZULLA: Well, whenthe professorsdisagree, it'stimeto bring in thelaw school dean.
So here’'sDoug Kmiec.

DEAN KMIEC: Thank you, Roger. | thought thiswasapanel on military tribunals, so | haveto my modify remarks. But
what the panelists do not realize isthat there are several categories of people covered by the military tribunals: terrorists,
those aiding and abetting terrorists, those harboring them, and those taking private property without the payment of just
compensation.

Itismy job asthe deanto try and bring synthesisto the excellence of this presentation that we have heard
thismorning. Because my judgmentsto some degree haveto be candid, and some might view them asharsh, | want totell all
the panelists now that thereis going to be an award given at the end of this. | will go through the presentation of each person
sothat | canjustify my rationale, and so the judgesin the audience, can seethat | worked my way backward to the result that
| hadinmind all along.

Weweretold at the beginning by Professor Ely that judicial activism and first principleswere bothin play,
and we need to address both of them. He coined aphrase which | wrote down. He said alot depends on “whose ox isbeing
gored.” | think that phraseisgoingto catch on. | think theway to work your way out of that phrasein termsof somemeaning
is, if you view property asapre-societal natural right, then when acourt intervenesto protect it, itisnot judicial activism. If,
however, you view property as merely a societal or positivist social construct, as Jeremy Bentham did, as to some degree
Hobbes did, then when courtsinterveneto protect it, it isaform of judicial activism.

One of the reasons the area is so difficult to work our way through is because property is both of those
things. Itisapre-societal natural right and it is one of the reasons we formed the Republic, but the particular specifications
of property often depend upon positivelaw. Thiswas something recognized by Blackstonein hiscommentarieswhen hetold
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us very helpfully that property was both an absolute and relative right.

One of thethingsthat should be admitted right at the front isthat to reach adefinitive answer herein each
and every caseis going to be well nigh impossible unless one recognizes that property has both of these conceptions built
withinit.

Professor Ely, you more or less conceded that, but it wasn't clear to me, so | cannot giveyou theaward, and
| regret that.

PROFESSOR ELY: I'm heartbroken.

DEAN KMIEC: | know. And Doug Kendell you brought Professor Ely back by reminding us of the wonderful Lockean
proviso that property is protected so long as there is enough and as good left for everyone else, and that is insofar as our
Framers were shaped by Lockean ideas, that also was areminder of the two sides of the property concept.

But Jim Ely, | do not want to leave you brokenhearted because | thought you asked one of the most
trenchant questions here, and that was, “what activism?’ We have got ahandful of casesfrom the U.S. Supreme Court: Do
they really amount to the protection of private property? | thought that was aparticularly good question, because when you
actually look at the litany of cases, you have one that says, if they pass aregulation that stations guards on your roof or in
your living room, physically invades, physically occupies, that’'sataking. If someoneleveragesregulations so that you have
to give up part of your estate, that'sataking. If they totally wipeyou out in an economic sense (and wereally do mean totally
wipe you out, because even Justice Blackman said to old Dave Lucas when he bought those million-dollar lots in South
Carolina, well, you can still use them to picnic can’'t you?) that isataking.

And then thereis the relatively inscrutable Penn Central test where we have a set of factors. You know
you are in trouble when the Supreme Court admitsit’s being ad hoc. The factors are not defined, and the definitions of these
factors shift over time.

Back to that in aminute.

Now, Doug, | wanted to give you the award just because you called yourself a progressive and | never
know what that is. But then you lost the prize because you said the Institute for Justice was agroup of just dyed-in-the-wool
judicial activists when they were litigating the issue of public use.

One of the things that | think constitutionalists ought to litigate are the words of the Constitution. |'ve
never quite gotten over the fact that a unanimous Supreme Court just wrote the public use words out of the Constitution of
the United States in Hawaii Housing Authority v. Midkiff. Or the fact that there is a merry band of litigators called the
Institute for Justice that will say to the City of Pittsburgh, “ Just because you don’t think these little shops are pretty doesnot
giveyou theright to use the power of eminent domain and transfer them to a private shopping mall developer that you think
might make a prettier statement in the midst of your public square.”

So, Doug Kendell, nicetry, but I’ m sorry.

Now, | am going to skip over Roger Pilon. But you may sensethat heisaready theleader. Roger made aconcession herethis
morning that he has never made in any other public forum. Somebody was saying something about too much arrogance
being involved here, and Roger said, well, | know something about arrogance. Now, that wasthe most self-deprecating thing
I’ve ever heard Roger say, so wewill come back to you, Roger.

Now, Peter, | must say, you know, | like Georgetown. It'salmost a Catholicinstitution. And | havefound
your work enlightening. But | think it isnot accurate to say that Justice Scalia hasrevived Lochner. | think the Rehniquist
Court initstaking jurisprudence has, indeed, been very careful to distinguish itself from what Lochner was about.

Lochner was about the second-guessing of legislative prerogative. The Supreme Court in the takings
casesisnot that at all, or at least the Court has been very careful to say that they’re not constraining -- and this goes to the
issueof judicia restraint -- thelegidature from doing thingswhichit isauthorized to do; namely, as Doug Kendall articulated,
protect the health, safety, and welfare of the community. We expect local legislaturesto do that.

So what Justice Scaliais actually measuring iswhether or not regulation really does advance the end that
it saysit isadvancing -- that’s what Nollan was about -- and whether or not it is proportionate to place a particular burden
on agiven land owner to advance that end.

Peter made reference to the Pennell case, arent control case, whereit apparently got inthe mind of the City
of San Jose that individual land owners could be singled out to rectify the unfortunate poverty of their tenants.

WEell, Justice Scaliarightly put up his hand and said, “1 think there's an absence of causation here. This
particular landlord did not cause the harm, did not cause the poverty of this particular tenant, and the Fifth Amendment to the
extent we want to discover origina meaning and original understanding is about the avoidance of the disproportionate
burden of the public weal on aparticular person.” Scalia, | think quite rightly, pointed out that that would be amistake.

So, I'm afraid, Peter, for that and so many other reasons, including the proposition that Justice Scalia
adopts a static definition of property whenit ishe, the founder of Lucas, who told usthat at least when all property value has
been completley deprived, the state will have some burden to reference back to the dynamic background principles of
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property, | can't give you the award. Can we just ask you what you're up to here, South Carolina? Can you justify your
regulation in terms of the background principles of state property law, which are not static? Common law is hardly astatic
doctrine, and, in fact, is quite federalist and quite local and quite well suited to addressing the difficult questions of health,
safety, and welfare.

And now | come back to Roger Pilon. He has done so well here today because he said we start with our
rights, and he reminded usthat in the original framing of the Constitution, there wasn’t alist, but there were the rights, that
flow from the fact that we are created human beings, and we have some unalienabl e things that cannot be deprived from us.

Our founders, with the great genius of the time, thought it was quite sufficient to enumerate power and to
say nothing more about rights, and that if they did say something more, they would run therisk of leaving something out that
would be important, and they were quite right in that supposition.

WEell, thingswere made explicit for better or for worsein the Bill of Rights, and various thingsthat Roger
described brought tearsto my eyeswhen he told us what happened to the Privilege or Immunities Clause. But he reminded
usthat we do need, among other things, definitionsto make the Constitution work. We need definitions of taking, of public
use, of property, and of just compensation.

Roger Marzullamentioned when he introduced me at the beginning of this forum this morning that | had
the pleasure of talking to the Federal Circuit recently about the Palazzolo case. This case put the most remarkable question
to the Court: if the government passes a burdensome, oppressive regulation, can it avoid the argument that it amountsto a
taking requiring the payment of just compensation merely because it gave notice of it in advance?

WEell, had the Court agreed to that rather silly proposition, it would have left the Constitutional document entirely
empty. It would have deprived the word property of any meaning or definition. It would have madeit entirely circular, and
it would have denied the natural rights and natural law foundation that Roger Pilon so eloquently spoke about. | think you
seewhere | am going in tipping my hand in terms of the great award to be given.

But let me just end with afew comments about Palazzolo, which | think do have practical significance.
Occasionally, deans do like to connect to what lawyers are actually doing.

There were basically three positions in Palazzolo that were notable to me. The opinion was written by
Justice Kennedy, and he basically said, no, you can not simply take property upon giving notice. But the opinion was unclear
because he wasjoined in aseparate concurring opinion by Justice O’ Connor of exactly what impact notice of theregulation
has. Justice O’ Connor in her separate concurring opinion said it'safactor, whichisalittle bit like saying ataking occurswhen
the regulation goes “too far”. We are not sure where that’s going to go, but | want to come back and say something about
Justice O’ Connor in aminute which | think practitionerswill want to focus on.

Justice Scalia, being the principled person that heis, said factor, schmactor; advance notice doesn’'t have
anything to do with the question. The question iswhether or not an oppressive disproportionate regul ation has been put in
place on thisland owner. It does not matter whether he has notice of it or not.

On the other end of the spectrum, Justice Stevens would have found no standing for somebody who had
notice of the regulation. Anyone on notice, said Stevens, would know that he owned nothing and therefore he could not
possibly have suffered aconcreteinjury in fact. Wewould really be down the rabbit hole with that one.

But Justice O’ Connor said something very interesting about what she thought the word “factor” meant for
her, and this is something worth paying attention to because land owners know generally they can’'t win those cases when
they don’t have Lucas on their side, when they don’t have Nollan and Dolan on their side, when they don’t have Loretto on
their side. In other words, when they can't prove a permanent physical invasion, when they can't prove leveraging, when
they can’t prove atotal wipeout, they are stuck in the residual category of Penn Central and its balancing factors, which
usually means they are stuck saying goodbye to their life's investment.

But Justice O’ Connor said it need not mean that, because when she wrote her concurring opinion in
Palazzol o, she said the character of the government’s activity isnot just whether regulation involved aphysical invasion. It
involves the Court asking the question of whether or not the regulation has served the purposes for which it was intended.

That is an interesting point for Justice O’ Connor, swing vote that sheis, to make, because that suggests
that she is saying that some of the concerns that were articulated in the Dolan case may count. In the Dolan case, old
Florence Dolan out therein Oregon wanted to expand her hardware store, and the government said, oh, fine, you can expand
your hardware store, but you' ve got to put abike pathinthetown. Shedidn’t getit— shedidn’t think that many peoplewere
going to buy bathtubs and then ride their bike home.

And Chief Justice Rehnquist didn’t get it, either, and he said there didn’t seem to be any proportionality or
causality related to this, and therefore he didn’ t understand how the purposes of the regulation were being served by placing
that burden on her.

Justice O’ Connor suggests in her understanding of the character factor under Penn Central that this
inquiry can be made. That's very helpful and that gets us closer to anatural rights formulation.

She also suggested that sheisinterested in knowing under the same factor whether the effectsit produced
-- Penn Central invitesanalysis of the effects produced by the governmental action -- actually accomplished its stated goal.
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And again, that is not Lochner; that's the nexus between the regulatory means and whatever regulatory end the government
has decided to pursue.

WEell, that’s my practicetip, and now to the award.

The award hastroubled provenance. It issomething that | have alwaysthought probably was taken from
somewhere— perhaps, the cloak room of alocal federal building stolen. It wasgivento me by acolleague of mineand | have
had it ever since, and | have worried about this. And so to expiate my sin, and to now movethisartifact elsewhere, | present
“the United States District Court Not Responsible for Private Property Award” to Roger Pilon.

DR. PILON: Thank you very much.

MR.MARZULLA: Itseemstomethat evenwith respect to that award and itsinscription, that it perhapsis subject to debate.
We might well be talking about the split of jurisdiction between the District Court and the Court of Federal Claims, and for
those of you who, like me, spend alot of timeover at the Court of Federal Claims, you will know that such signsaregenerally
not found over there. Perhaps next timewe will invite some of the Claims Court judges over to make their own awards.

Doug is new as dean at Catholic, and so he thinks he gets the last word.

But as everybody who has engaged in the law school community knows, it'sreally the professorswho get
thelast word. So | am going to invite each of thefirst four paneliststo do atwo-minute rebuttal, —three of them asto why
they didn’t get the award and the fourth to further expand why it has not contributed to his arrogance to get the award.

And then we will follow this up with questions, so be getting ready.

PROFESSOR ELY: | may not be entirely coherent because | am speaking to you through my tears.

But | will endeavor to respond to at least several of the interesting points that were raised.

It may be true that Justice Scalia has indicated that before Pennsylvania Coal, there was no recognized
notion that aregulation could constitute ataking, but if so, neither he nor his clerks did avery thorough job of investigating
the historical record. In point of fact, Justice Holmes, as far back as decisions written on the Supreme Judicial Court of
Massachusetts in the 1890s, suggested that a regulation might under some circumstances constitute a taking. Leading
treatises on eminent domain law had raised the possibility that a regulation could be so severe asto deprive the owner of all
use and enjoyment, and that might amount to ataking, at least as far back asthe 1880s.

Since by the 1880s we were moving into an era of modern and more comprehensive regulation, it is not
surprising that this might be the first time scholars and jurists would have occasion to address that issue.

Therewere, of course, land useregulationsin effect at thetime of the drafting of the Constitution and Bill
of Rights, and Doug Kendall isquiteright to bring that up; however, | think itisalso fair to say that theseregulationsfell far
short of modern comprehensive environmental and zoning regulations. Indeed, many of the early regulationswere designed
to urge property owners to put their land to use, not to prevent them from putting it to use.

The Legal Tender Cases do indeed suggest that a taking must be confined to physical acquisition, but
that, of course, wasacasethat involved regulation of the currency. Thiswassimply adictum, it wasnot acentral pointinthe
decisionat al.

Moreinterestingly would be the discussion about original intent. We aretold that the original intent of the Takings
Clause was confined to physical appropriation or acquisition of title. Now, as| mentioned before, that mystifies me because
therewas extremely little debate about the Takings Clause at thetime it was added to the Bill of Rights, and soweall haveto
rest upon some degree of inference in deciding what the Framersin fact had in mind.

But why would we care about the original intent? Inmost other areas of law, near as| can observe, thelaw
review literatureisfilled with articlesthat ridicule original intent. Thereisno pointinlookingfor it, anditisundecipherable
inany event, and besides, who cares? Why all of asudden with the Takings Clause are we so preoccupied with trying to find
the original intent? Do we have any movement to go back to the original intent of theright to counsel asit was understood
inthe 18th century, or free speech asit was understood in the 18th century, or the Equal Protection Clause asit was probably
understood in the 1860s and * 70s? | just don't see that.

Theonly timewe suddenly are concerned about original intent iswhen it comesto the Takings Clause and
then, based on what strikes me as unclear evidence, we seek to have the narrowest possible reading placed on that.

One other thought. There have been several potshots taken at the Lochner case in the course of the
presentation. At the risk of opening yet another Pandora’'s Box, | want to suggest that; A) | think that the takings cases are
quite different, in fact, as Doug has pointed out; but B) | think Lochner frankly has had an unfair rap over time. That would
certainly be atopic for another conversation and | won't enlargeit here, but | think that much of the criticism of that decision
has been rather dramatically overdone.

Lastly, responding to one of Peter Byrne's points about the level of scrutiny, whether it should be height-
ened scrutiny or intermediate scrutiny, | would like to suggest that all rights, property rights, non-property rights, should
have the same level of scrutiny. In fact, we didn’t have different levels of scrutiny until the Carolene Products case was
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decided in the midst of the New Deal period when the New Deal Court was persuaded essentially that it wished no longer to
beinvolved in review of economic legislation. So, amidst considerable controversy, the Court stepped back from that, but
then proceeded to indicate that certain other claims of right, however, would continue to receive a high degree of judicial
solicitude.

Not only did thiscoincidentally reflect the political priorities of the New Deal, but | would suggest to you
itisthe height of activism to betelling uswhich rights are more important than other rights and which ones are deserving of
judicial scrutiny.

| could conceive of people who would be at least as interested in enjoying and using their property as
whether they could engage in nude dancing. It's very hard to fully work out why certain rights, except for the subjective
valuesof individuals, get more attention than others. That was not the view of the Framers, who saw all rightsasinterdepen-
dent.

MR.KENDALL: | wanttomakeacouplepoints. Oneisthat | agreewith Professor Ely that the regulations at thetime of the
framing were different and less comprehensive than the environmental protections that we see now. But Professor John
Hart's scholarship on thisissue has appeared in some very prestigiouslaw journals and pretty comprehensively documents
that theregulationsin place at thetime of the framing were not of adifferent mold than the regulation we are seeing right now.
They are less encompassing, but they are the same type of regulations that we are seeing now, and they equally diminished
the value of private property and in some cases eliminated an aspect, a stick in the bundle, without providing any sort of
compensation.

Second, | want to respond to Dr. Pilon and his assertion that private property does not have to mean an
estate in land or athing; it can mean any stick in abundle. Of course, that’sright. Of coursethereisanarrow and abroad
definition of private property, and under the narrow version property is athing, apiece of property, and, under the broader
version, property can be defined as any stick in the bundle, any use, any aspect of property rights. But as Dr. Pilon hasalso
indicated, Madison knew of that distinction. Thisdistinction isnot new in property law. There has been this distinction at
least since Blackstone. . And if Justice Scaliaand | are correct that the original understanding of property was the narrow
version, then we haveto view that asachoice. It isachoicethat was made by Madison and by the framing generations that
the narrow version of property was what the Takings Clause protected.

| do not think we are free at this point to say that we should now adopt a broader definition that was
rejected, particularly where adopting that broad definition would entail arevolution.

If you say that the Takings Clause prevents any taking of any aspect of any stick inthe bundle, thereisnot
much regulation that would beleft. | do not think that isan appropriate use of thejudicial power. | do not think it'splausibly
related to what the Framers and Madison wereintending to do, and | think it would work arevolution that not many people
inthisroomwould really embrace.

MR BYRNE: Wéll, | understand we' re saving Roger for last. | can’timaginewhy.

One of the things that | found clarifying about this discussion is that it seems pretty clear from severa
commentsthat it apparently does not really matter what the Framersintended or what they enacted. Therewere natural rights
that existed before the Constitution was adopted, and the fact of the matter isthat Federal judges are empowered to enforce
those natural rights as they think fit based upon their reading of 17th Century philosophers.

That's an alarming prosect for me, and it’'s not just because of the results that would be reached. In his
dissent in Casey, Justice Scalia said that questions of basic value in society should be decided through the legidative
process because then the losers have at least the satisfaction of afair hearing and an honest fight.

It may well be that wewould livein abetter world when you have to pay for any reduction in the value of
property. | emphatically do not think so, but if such aworld was to come into being, it should come into being through
discussion among the people and choice by them of the kind of government that they want to live under.

DR. PILON: Beforel launchinto my rejoinder, | want to takeamoment to thank Doug Kmiec for thiswonderful honor hehas
bestowed on methismorning. I'm tempted to add that it hasleft metruly humbled, but if | did, hewouldn’t believe me, and
| couldn’t pull it off!

So let me simply proceed to my rejoinder, and begin by repairing to the natural rights theory that is the
foundation for thiswhole American experiment. Indeed, the Declaration makesthat clear initsvery first paragraph, andinthe
first line of its second paragraph, which says, “We hold these truths to be self-evident.” Self-evident truths are truths of
reason. And whether you take the natural rights tradition to be rooted ultimately in rational considerations, as | do, or
theological considerations, they pretty much cometo the samething, asboth Aquinasand L ocke suggested intheir different
ways. Still, there are differences between the two strains that need to be worked out. Thisis not the placeto do so. But it
isthe placeto say just a bit more about the combination of natural and positive law that Doug Kmiec rightly noted as being
central to afull understanding of property rights.
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Without going into the fine points that range from the foundations of natural law, on one hand, to issues
like the coming-to-the-case defense, on the other hand, we do need to notice that property rights havetheir originsin natural
law notions like first possession, even if the contours of such rules require public consent and thus positive law before the
rules can be fleshed out fully. Thus, in response to a point Peter just made, that the Founders did not want to incorporate
natural rightstheory, | think that heisjust dead wrong. Nothing animated them more, evenif they realized, at the sametime,
that positive law would eventually be needed to complete the picture.

Obviously, nuisanceisacasein point, an areaof property law that callsfor line-drawing regarding quanta
of particulate matter, decibels of noise, and the like. Natural rights theory tells us that one man cannot use his property in
ways that will deprive another man of his property rights. But it cannot draw a precise line that separates one man’s active
rights from another’s right to quiet enjoyment. We can draw such lines on a case-by-case basis. Or we can do so through
public law. But in either case we should not delude ourselvesinto thinking that those are lines drawn in stone, discoverable
by reason aone. In both caseswe are simply refining the natural law through positive law methods.

There are many other examples | could raise that show how natural and positive law go together in a
principled way, but | want to conclude this rejoinder by going back to the original intent issue. After listening to Doug
Kendall, I'dliketo believethat we' real originalists now, but I' m afraid that Jim Ely hasit exactly right when he saysthat the
striking thing about these recent convertsto original intent is their selectivity: only in the regulatory takings area are they
originalists. And that is so only because they ignore the larger historical picture. True, the Framers may not have talked
much about compensating owners for regulatory takings. But they hardly had to. The modern regulatory stateislargely a
20" century invention.

Two centuries ago we had nothing like the regulatory state we have today. It was only after Euclid
sanctioned it in 1926 that massive land-use planning came on the scene, creating alegal regime that turned common-law
presumptionsontheir heads. Therewasatimewhen ownerscould usetheir property pretty much asthey wished, the burden
resting with others or with the public to show why a use was wrongful. Today, the presumption islargely against use, with
use permitted only “by permit.” Not for amoment would we allow speechto be so treated. Yet nearly everywhere, property
rights, and economic liberties generally, are subject to prior restraint. They’ ve been reduced to second-classrights, whichis
hardly what the Framersintended. Indeed, they’ d be appalled by the modern administrative state that bleedsthe owner with
endless procedures until he goes away or goes broke. They fought a war to end such abuse.

Onefinal point: Are property rights opposed to environmental protection? Of course not. Unlike what
Doug Kendall suggested, government is perfectly free to engage in all kinds of regulatory restraints on the use of property
in the name of health and safety, and no compensation is required — provided the regulation servesthat end. That'sin part
afactual question, of course. And you have to be on guard because there are countless bogus measures parading as health
and safety regulations. But assuming the regulation genuinely secures private and public rights, nothing in the Takings
Clause stands in its way.

If, however, we're talking not about securing health and safety rights but instead about providing the
public with environmental goods of the kind | mentioned earlier —wildlife habitat, lovely views, and the like —then we're
operating under the eminent domain power, not under the police power. The public hasto purchasethosegoods. If aprivate
person, to preserve the view that runs over his neighbor’s property, would have to buy an easement to that effect, why
should it be any different for the public? How can the state condemn those uses, without having to pay compensation, and
get the view for nothing? That’s just plain wrong, and that’s anatural law principle.

MR.MARZULLA: We have about five minutes and we would invite questions to any member of the panel.

AUDIENCE PARTICIPANT: Thanks, Roger. | agreewith JamesEly that Lochner getsabad rap, and in hindsight, if youlook
at Carolene, what real business would we say today that Congress had in what kind of oil they made margarine of? The
substance of these cases indicates the necessity for substantive due process to address just the question of whether or not
the regulations are proper.

Whether that’sjudicial activism really isnot what we' retalking about today, but | haveto support that call
to Lochner, indeed to cite Buck v. Bell where Carrie Buck was sterilized after wonderful procedural due process.

But | would like to address to the two folks who feel that the Fifth Amendment jurisprudence should
actually bein the hands of community advisory groups. That'salittle referenceto the Soviet Union that used to exist across
the way.

| would like to address the Euclid case cited by Roger. The case Under isfar more interesting, wherethe
District Judge said that no candid mind could not relate Euclid to the zoning cases that were ruled unconstitutional because
they zoned by race.

| happen to see the Takings Clause and takingsjuri sprudence as the main cause of action for those seeking
reparationsfor slavery at thistime, and | actually feel that to an extent, they arein the sameboat asall of uswho arewatching
the so-called statute of limitations and changing understanding of property.
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MR.MARZULLA: Professor Byrne, do you want to respond?

PROFESSOR BYRNE: Onthequestion of block groups, | think it'sfair to notethat the private property systeminthe United
States has been functioning pretty robustly through this entire period. Itisreally not aquestion of property or no property;
it's a question of the relationship of property to health, safety, and environmental regulations. Nobody appears to be a
Leninigt.

Asto reparations, | think reparationsis classically alegidative question. | think it would be quite wrong
for the Supreme Court to say that the descendants of former slaves as a matter of constitutional law are entitled to payment
because it would deprive the rest of us of an opportunity to engage in what is a fundamental question of social justice.

MR.MARZULLA: Dowehaveanother question? Jim.

MR.BURLING: Jm Burling from Pacific Legal Foundation.

The type of judicia activism that bothers me the most is the activism that | see at the lower state and
Federal court levelswhen they seemto have an ability to compl etely ignore thelanguage in the holdings of the U.S. Supreme
Court on takings laws.

Somy questionis, if weare concerned about judicial activism, isthereaway that you can seetoit that the
lower courts can be persuaded to follow more closely the dictates and the intent of the U.S. Supreme Court on takings
jurisprudence?

PANELIST: That does| think raise an interesting question and one that wasinherent in many of the remarkstoday. | think
Doug Kendall especially criticized the Supreme Court jurisprudence, at least in part, on principles of federalism. Judicial
activism obviously speaks to separation of powers. Both of those principles are included in the mission statement of the
Federalist Society.

So | guess, Doug Kendall, given that the Supreme Court has handed down these decisions almost exclu-
sively dealing with state court regulation, how do you respond to Mr. Burling'scriticismthat, in effect, if weare going to have
arule of law, don't state courts have to follow Supreme Court precedent?

MR.KENDALL: Statescourtsor lower Federal courts?

PANEL IST: | think hewas addressing state regulation, | guess. And asyou know, under Williamson County, you can never
get into Federal court, anyway.

MR.KENDALL: Yes. Actualy theripenessand the procedural questionsintakingslaw areincredibly complex and thereis
an entire question about whether you can bring afederal claiminfederal court beforeyou litigate your state claim under your
state constitution.

What the Supreme Court’s takings jurisprudence suggests is that you have to go to state court and see if
your state is going to compensate under state law before you get to bring a Federal constitutional claim. That's a very
complicated and complex Federal procedure and interpretation of the constitutional right question. | do not think that, asa
general rule, the lower Federal courts and the state courts are getting it wrong; it’sjust that it's acomplex areathat they are
figuring out.

| think the state courts and lower Federal courts certainly are struggling to interpret what the Supreme
Court meansinitsopinionsin caseslike Lucas. | think that isaproduct of how divided the Supreme Court is on thisissue.
What exactly does Lucas mean and how should state courts interpret it? | think they are struggling with that for reasons
other than judicia activism. | think there is some confusion in the current state of affairs.

PANELIST: Okay. So state courts are doing their darndest to keep up with Justice Scaliaand they just can’'t doit.
MR.MARZULLA: Okay.

MR.KENDALL: Ifrankly think that and if you look at Georgiaand afew others, some state courtsare being quite aggressive
in protecting property rights under their state constitution.

PANELIST: Thereistruthinthat.

MR.MARZULLA: Another question.
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MR.HOLLOMAN: Christopher Holloman, Small Business Administration, but herein apersonal capacity.

My questionisfor Mr. Kendall and Mr. Byrne. What istheir reaction to Professor Ely’s comment that the
actual decisionsthe Supreme Court has been rendering are alot more limited than some of the advocacy groups and scholar
say, and do they find these decisions as disturbing as some of the advocacy groups and scholars?

PROFESSOR BYRNE: No. Someof thedecisions, infact, | think are correct. | think, for example, that the per serulesaying
that you could never challenge aregulation if you became the owner of the property after it went into effect, | think that’sa
correct decision.

| think that per se rule grew up out of an attempt by lower courtsto try to make sense out of Lucasand to
try to cabin within what they understood to be traditional boundaries. But | think it wasabad rule.

| think that the objectionsthat | haveto the holdingsarereally that they seem unconnected with acoherent
principle, and that they therefore seem like kind of arolling hairball where the one thing that seems consistent is that the
property owner wins. One of the reasons | discussed Justice Scalia, | don’t think that they have a big idea.

DEAN KMIEC: Let mesuggest that | think the big ideaisthat property isnot subject to redefinition by thelegidature at will,
that it does have a natural rights component to it.

Now, Peter, you asked in your rebuttal a minute ago does that mean that the courts are about to become
philosopher kingsthat just enforce 17th Century philosophy? | would suggest it’snot just 17th Century philosophy; it goes
alot earlier thanthat. But separate and apart from whatever ancient philosopher wewant to rely upon, | think Justice Scalia's
very federalist discovery of common law as the source of property definition in Lucas is indeed that which gives much
resolution to the takings puzzle.

The reason that the takings jurisprudence has not advanced further to actualy be fully protective of
property rights as our founders envisioned is because Lucas has been cabined to that total depravation case, and | think the
litigation as it moves forward ought to be incorporating that principle because that's what makes the taking clause more
coherent than not.

MR.MARZULLA: Wel, | guessDoug Kmiecislearning quickly on hisjob; the dean did actually manageto get thelast word.
This has been an absolutely superb panel, and | think what it has underscored is the notion that many of
the principles that are in play in other aspects of our constitutional system are found in sharp relief in the context of the
debate over property rights. | don’t think anyone here hastheillusion that we have yet heard the last word, and we will look
forward to doing another program for you next year.
Thanksfor coming.
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