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Intellectual Property
Google’s Book Project
By David McGowan*

Is it better to ask forgiveness than permission? Google 
believes so. Its agents are copying books by the truckload.1 
Stanford, Harvard, Oxford, and the Universities of 

California, Michigan, Texas, and Virginia have opened their 
doors (and stacks) to the project. Estimated conservatively, 
Google is copying tens of thousands of books each week.2 
Agreements with publishers cover some of this copying, but 
much of it is done without permission.

In September 2005, the Authors’ Guild and three 
individual writers brought a class action suit against Google 
in the Southern District of New York on behalf of all authors 
holding rights to works contained in the University of Michigan 
Library—though the logic of the claims extends to authors 
generally. Th e complaint alleges infringement on behalf of 
the three named plaintiff s and prays for injunctive relief and 
a declaration in favor of the class. Milberg, Weiss represents 
the plaintiff s.3 

Th e Copyright Act grants authors the exclusive right 
to reproduce their works. In that respect, it plainly favors 
permission over forgiveness. Th at the rights are exclusive implies 
injunctive relief against infringement—a property rule, in the 
familiar Calabresi-Melamed framework—and injunctions 
favor permission as well.4 But the Act also provides a fair use 
defense.5 Reproduction within the boundaries set by the “fuzball 
factors of fair use,” as Judge Easterbrook has called them, is not 
infringement.6 It requires no permission. 

Th is essay argues that Google should prevail on a fair use 
defense of its project.7 Th e project makes searches of the books’ 
text more comprehensive and precise without substituting for 
sales in current markets or pre-empting entry by rights-holders 
into probable future markets. My examination also implies, 
however, that it does not matter very much which way a court 
rules on that question: Google and rights-holders probably will 
bargain to an effi  cient result either way. Lastly, this analysis 
provides a useful perspective on two copyright policy issues, 
with which I conclude. 

Two aspects of Google’s project are relevant here: what it is 
copying and what it is doing with the copies. Each aspect 

of the program has legal and economic dimensions. Th e most 
important of these relates to the fraction of copied works that 
is subject to copyright, and, as to those, what Google allows 
the public to see. 

Google proposes to copy substantially all books in 
existence.8 Books are either in the public domain or subject to 
copyright. Government publications, books published before 
1923, and books whose authors failed to renew copyright when 
renewal was required are part of the public domain.9 Th e rest are 
subject to the exclusive rights of authors or their assignees. 

Whether Google’s copying substitutes for market 
transactions will be the key point of our fair use analysis, so an 
economic distinction is relevant as well. Of works subject to 
copyright, some are in print and available for sale or likely to 
be revived in the near term. Others are not. Out-of-print books 
may be divided further: some owners can be found at reasonable 
cost and others cannot. Books whose owners cannot be found 
after a reasonable search are called “orphan works.”10

It is possible to get a rough sense of the proportion of 
books falling into each category. Books published before January 
1, 1978, were subject to a limited initial term (twenty-eight 
years after publication) with the possibility of renewal. During 
that time, most authors did not renew their rights. Landes and 
Posner found rates of renewal for works registered between 
1910 and 1991 (after which renewal became automatic) to 
vary between 3% and 20% of registered works. Th e renewal 
rate increased over time, but the data support the conclusion 
that, historically, over three-quarters of works registered have 
not been worth the relatively minor cost of renewal.11

Th ese numbers are for all works, but the numbers for 
books are not materially diff erent. Indeed, they are slightly 
lower—the average renewal rate for books between 1935 and 
1970 was 8%. Registrations and renewals for books have risen 
over time,12 implying an increase in the value of rights in books; 
but, even so, the value of the stock of books published in any 
given year depreciates rapidly.13  

The Copyright Act of 1976 abolished the renewal 
requirement for new works almost thirty years ago, so the 
fraction of books subject to copyright will rise over time.14 
At present, though, because Google is copying many books 
published before 1923 (all of which are in the public domain) 
and many books published when renewal was required, a 
signifi cant fraction of works at issue are in the public domain. 
Copying these books does not create liability, of course; but 
the size of the fraction becomes relevant to transaction costs 
we will consider in a moment.

Th ese registration data are consistent with more direct 
market analysis. Only a tiny fraction of books remain in print 
for the duration of their copyright term. Landes and Posner 
found that only 1.7% of books published in 1930 were still 
in print in 2001. Th is fi nding is consistent with estimates in a 
brief fi led by the Internet Archive in Eldred v. Ashcroft, which 
found that only 2.3% of all books published between 1927 and 
1946 were available for purchase in 1996.15  

Books not currently in print presumably generate no 
sales for authors. Any market for them is a market for used 
books, in which revenues go to owners of copies, not authors 
of works. Judging by the historical data, the fraction of books 
Google is copying subject to copyright but out of print is very 
high—probably over four-fi fths. When added to the fraction of 
works in the public domain, these data suggest that a very small 
fraction of the works being copied is available for sale. 

* David McGowan is a Professor of Law at the University of 
San Diego.
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Because we are dealing with so many books, this small 
fraction is still a very large number. And I do not suggest that 
infringement can be excused by copying unprotected or out-of-
print works in addition to valuable works. Th e fraction of such 
works is relevant, however, to the cost to Google of obtaining 
permission to copy before copying, and to the risk of harm to 
the market for a work. Th ese factors in turn are relevant to fair 
use analysis. 

Which brings us to what Google is doing with its copies. 
Once the digits comprising a book’s text reside on 

Google’s servers, what happens next depends on the copyright 
status of the book. For all works, Google allows users to search 
the text of a book to locate points of interest. You need not 
rely on an index to determine whether a book speaks to your 
particular interest. For works in the public domain, Google 
makes available the full text of the work and generally allows 
users to download the work. Works subject to copyright cannot 
be downloaded.16 How much of them can be read depends 
on whether Google has an agreement with the rights-holder. 
In my experience, when a search returns a book subject to an 
agreement between Google and a rights-holder, the user can 
read a page or so before and after the appearance of the term for 
which the user searched. If no such agreement covers the book, 
the user sees only a sentence or two surrounding the term. 

So, for example, say I am interested in the role of 
Chinese workers in building the transcontinental railroad. I 
type “Central Pacifi c Railroad Chinese” as a search. Th e fi rst 
book in the results page is George Frederick Seward’s Chinese 
Immigration in its Social and Economical Aspects, which was 
published by Scribners in 1881.17 Th e book is in the public 
domain, and I may download it to read at my leisure or link 
it to a “library” of books maintained on Google’s servers and 
accessible though my Google account. Google copied the book 
from the Stanford library. It copied the second book on the list 
(actually a transcript of an 1876 California Senate hearing on 
Chinese immigration), from the University of Michigan. Both 
these books are designated as “full view.”

Th e fourth book on this results page is Steven Ambrose’s 
Nothing Like it in the World: The Men Who Built the 
Transcontinental Railroad, 1863-1869. Th e book is under 
copyright, and its presentation is very diff erent. Th e fi rst thing 
that catches my eye is a Simon & Schuster logo and the phrase 
“pages displayed by permission.” Th e book is linked to two 
reviews and fi ve stores that sell it. It is designated “limited 
preview.”

I type “Chinese” in the box for searching the content of 
the book itself and get one or two-page excerpts surrounding 
the appearance of the word. I learn that in the Bancroft library 
at the University of California at Berkeley there are English-
Chinese phrase books published in 1867, which teach English 
speakers how to say “Come at seven every morning,” “Go home 
at eight every night” and “He wants $8 per month? He ought 
to be satisfi ed with $6.00. I think he is very stupid.” Chinese 
speakers learn to say: “Yes, madam,” “You must not strike me,” 
“He does not intend to pay me my wages,” “He claimed my 
mine,” “He assaulted me,” and so on. I am hooked. I click the 
Amazon link and the book is in my shopping cart. 

I could go on, but you get the point.18 All of each book is 
copied, but how much you can read of any given work depends 
on its copyright status and whether Google has an agreement 
with the rights-holder. If Seward’s book were subject to 
copyright, my download would be a reasonably good substitute 
for a copy bought from a store. Th e few pages of Ambrose I can 
read do not substitute for the book, which is why I bought it.  

Copying all of a work presents a hard, but not impossible, 
case for the fair use defense. Whether copying substitutes 

for the purchase of a work is the most important element 
in fair use analysis.19 Substitution plays a role in two of the 
four non-exclusive factors the Copyright Act states should be 
included in fair use analysis. Th e fi rst factor is the purpose or 
character of the use, including whether it is commercial. Courts 
analyze uses in various ways in addition to the commercial/non-
commercial distinction mentioned in the statute. Th e most 
common variation asks whether a use is transformative or simply 
straightforward reproduction. 

Transformative copying changes a work in some way.20 
Substantial changes may imply that the copy satisfi es a diff erent 
sort of demand than the original work; insubstantial changes 
imply substitution. For this reason, and because all defendants 
claiming fair use claim to have transformed works in some 
way, the fi rst factor almost always goes the same way as the 
fourth factor, which calls for analysis of “the eff ect of the use 
upon the potential market for or value of the copyrighted 
work.”21 (The second and third factors are almost never 
important, and probably should not be when courts treat them 
as important.)    

Th ough transformative uses present a stronger case for 
the defense than straightforward copying, courts in some cases 
have found non-transformative copying of whole works to be 
fair use. Sony Corp. of America v. Universal City Studios, Inc. 
(the “Betamax” case) is the best-known example.22 It is largely 
irrelevant to Google’s project, but because it is so well known, 
and because it involves whole work copying, I take a moment 
here to explain why that is.

In Sony, the holders of rights in some broadcast television 
programs sued the manufacturers of hardware that could copy 
those programs. Th e Copyright Act did not explicitly provide 
for secondary liability, the only theory on which the maker of a 
device like the Betamax could be liable; but the U.S. Supreme 
Court imported the contributory infringement principles of 
the Patent Act to decide the case.23

Th e Patent Act standard imposed liability only on devices 
not capable of substantial non-infringing uses.24 Th e Court 
found that non-transformative copying of television programs 
could be fair use where consumers copied the programs to watch 
them at a later time (“time shifting”). Th at fi nding saved Sony 
from liability for its users’ acts, without requiring the Court 
to elaborate on how far non-transformative copying of entire 
works might qualify as fair use. (Th e Court did not decide, for 
example, whether copying programs to build a library of favorite 
shows would count as fair use.) For that reason, and because the 
programs at issue were distributed free of charge to consumers, 
it is a weak precedent where Google’s project is concerned. 
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More relevant are three types of cases from the circuit 
courts. Th e Ninth Circuit leads the way on two of them, and 
the Second Circuit on the third. (Th is division explains why 
the case was fi led in New York rather than California.) Two of 
the three types of cases suff er from partly fl awed reasoning. Th e 
fl aws should be corrected, but the cases contain sound reasoning 
as well. It is the sound reasoning, not the fl aws, that supports 
Google’s defense.

Th e fi rst type of case holds that even copying all of a 
work in connection with a commercial endeavor may be fair 
use where the copying is an intermediate step toward some 
non-infringing end. Sega Enterprises, Ltd. v. Accolade, Inc. is the 
most important of these precedents.25 Accolade made computer 
games. It copied Sega’s games to learn how they worked with 
Sega’s game console so it could make its games compatible 
with the console, too. Th e result was that Sega console owners 
could play Accolade games.26 Th e Ninth Circuit later extended 
this ruling to copying by a fi rm that wrote a program allowing 
Sony computer games to play on computers rather than Sony 
consoles (it built down from the game, while Accolade built 
up from the console).27

Sega is a poorly reasoned precedent. Th e court held that 
Accolade’s copying was fair because it facilitated the production 
of more games for the Sega console, thus promoting the creation 
of expression.28 It was wrong about that. For the most part 
Accolade did not write new games for the Sega console. It was 
more interested in porting its existing games to Sega’s platform 
so it could make more money from costs that were mostly sunk 
already. Not surprisingly, the court botched the analysis of the 
market eff ect of Accolade’s copying. It said the eff ect might not 
be so bad (because Accolade’s games might not be substitutes for 
Sega’s) and that any harm was acceptable because Sega’s “attempt 
to monopolize the market by making it impossible for others 
to compete runs counter to the statutory purpose of promoting 
creative expression....”29 Th e court should have treated Sega as a 
company selling a system (the console hardware plus the game 
software) in competition with other systems: Accolade copied to 
tap into the system, and the economics of the copyrighted games 
were inseparable from the economics of the system of which 
they were a part. It did not. Instead the court treated the Sega 
console as a market unto itself; the court implicitly considered 
competition within the Sega platform to competition among 
platform vendors. Th ere is no logical or economic basis for such 
a preference.30 Experience with the Supreme Court’s ill-fated 
Image Technical Services opinion suggests that competition in 
the primary market for systems is more relevant to social welfare 
than competition in single-fi rm “aftermarkets.”31 

Th e Sega court’s misuse of the loaded term “monopoly” 
and its resort to appealing but diff use phrases such as “promoting 
creative expression” are signs that the court stopped thinking 
about the case at hand and started thinking in terms of slogans. 
Th e result was a ruling that made it hard for Sega to implement 
the classic model of charging a low price for hardware and 
taking profi ts in software sales, in eff ect price discriminating 
between casual players and serious gamers. Th ere was no point 
in creating incentives for Sega to increase console prices, as the 
court’s ruling did.32  

Notwithstanding these fl aws, the Sega court was right 
to presume that even copying of an entire work might be fair 
use where the copying at issue is an intermediate step to some 
lawful use. Th e court’s imperfect application of this premise to 
Accolade’s copying should not obscure the principle that proper 
fair use analysis focuses on market eff ects in sensibly defi ned 
markets, not on intermediate steps that do not themselves have 
such eff ects, or on formalist abstractions. As we will see, the 
case against Google replicates the Sega courts errors, while the 
case for Google’s defense draws on this valid insight. 

In two other cases, the Ninth Circuit dealt with allegations 
of infringement against search engines. Kelly v. Arriba Soft 
Corporation,33 involved a search engine that copied pictures 
it found on various websites and reproduced them as small, 
low-resolution, “thumbnail” images.34 When a user typed a 
search, Arriba’s thumbnails appeared as responses; they also 
served as links to sites where a user could get a full-sized copy 
of the image. Th e user could copy the thumbnail to his or her 
computer, but they could not be enlarged without severely 
degrading the quality of the image. (Arriba deleted from its 
servers the original pictures it used to make the thumbnails.)

Th e Ninth Circuit held that Arriba had a fair use defense 
to this aspect of its copying. It made two points. Th e fi rst was 
that the small, grainy thumbnails Arriba made available to 
those who used the search engine did not substitute for Kelly’s 
full-size works. Th e second was that Arriba’s copying improved 
access to information on the Internet. On this latter point, the 
court argued that Arriba’s copying was transformative because it 
altered the function the thumbnails served. Instead of satisfying 
aesthetic demand, the court reasoned, the images served as 
search tools. However, transformation in fair use analysis 
generally refers to altering the work itself, not what it does.35 
Arriba did alter the works, by turning them into thumbnails, 
so the court’s “transformative function” idea was unnecessary. 
It was also a bit misleading. Th e search point would be better 
captured by saying Arriba had created a new collective work—its 
database—of which Kelly’s transformed images were only a 
fairly small part. Either way, the important point was that 
Arriba’s copying took no sales from Kelly while helping users 
compare many images at once. 

Th e Kelly court’s result rightly minimized the transaction 
costs of the useful work performed by search engines. Arriba 
could and did agree not to search Kelly’s own site; but other 
websites posted Kelly’s pictures, too. Th ese sites presumably 
displayed the work of photographers other than Kelly. To skip 
all such sites in order to avoid copying Kelly would be to skip 
the work of other photographers, too, some of whom might be 
perfectly happy to have Arriba catalogue their works. Even if 
Kelly and Arriba could agree on sites to skip, other sites might 
copy Kelly’s work after the list was drawn up, leaving Arriba 
vulnerable to liability. 

In such an environment, it makes sense to presume that 
copying is lawful and then deal with any substitution eff ects 
on a more tailored basis.36 Th at is what happened at the district 
court level in the Ninth Circuit’s next search engine case, 
Perfect 10, Inc. v. Amazon.com, Inc.37 Th e plaintiff  in that case 
sold from its website pictures of nude women. It sued Google, 
among others, on theories similar to those at issue in Kelly. By 



February 2008 71

the time Perfect 10 reached the courts, though, a market had 
developed for thumbnail images (chiefl y for displaying on cell 
phones, where a smaller image is desirable and resolution is 
less important). Th e district court thought that development 
reason enough to distinguish Kelly and fi nd that Google was 
unlikely to prevail on its fair use defense. Th e court issued 
a creative injunction under which Google was not liable for 
copying and posting thumbnails initially, but would be liable 
for keeping them posted after an author asked Google to take 
the image down.

Th e Ninth Circuit reversed. It agreed with Kelly that 
reproducing a work in a database counts as transformation: 
“a search engine provides social benefi t by incorporating an 
original work into a new work, namely, an electronic reference 
tool.”38 Th e court faulted the district court for not fi nding facts 
regarding actual harm to the download market. Contradicting 
its own caution against asserting facts without fi ndings, it 
then asserted that the market for thumbnail downloads “is 
not signifi cant at present” and concluded that the importance 
of Google’s use outweighed “any incidental superseding use or 
the minor commercial aspects of Google’s search engine and 
website.”39

Th ese conclusions are at odds with the relevant statutory 
language. Section 107 of the Act directs courts to ascertain “the 
eff ect of the use upon the potential market for or value of the 
copyrighted work.”40 Th e most natural reading of this language 
is that authors’ exclusive rights extend to new markets in which 
a work could be exploited.41 Th at reading also fi nds support 
in the Supreme Court’s opinion in Campbell v. Acuff -Rose, 
which treated as relevant to the fourth fair use factor markets 
for “potential derivative uses... that creators of original works 
would in general develop or license others to develop.”42 (Th e 
conclusions also ignore the sensible inquiry of Kelly: whether 
unrestricted and widespread adoption of the defendant’s 
copying would harm the potential market.43) Nevertheless, the 
Perfect 10 court was correct to note that copying to facilitate 
search creates social benefi ts. Its suspect analysis of market harm 
does not undercut the importance of that fact. 

Th ese cases tend to favor Google by upholding the defense 
for useful copying that does not displace an author’s market 
or reasonably probable potential market. Cutting against its 
defense are cases rejecting fair use claims raised in defense of 
copying needed to transmit a work in a diff erent medium from 
the one in which it was sold. Th e Second Circuit rejected a fair 
use claim advanced by a defendant who marketed a system 
that would allow people in one area to listen by telephone to 
local radio programs broadcast in other areas. Retransmission 
over telephone lines, the court said, might serve a diff erent 
purpose than local broadcasting; but that was not the same 
as transforming the works (the contents of the broadcasts) 
themselves. Th e court cited Judge Leval’s comment that a use 
that “merely repackages or republishes the original” is unlikely 
to be a fair use.44

Finally, a district court in the Southern District of New 
York had no trouble rejecting the fair use defense asserted 
by MP3.com, a fi rm that copied tens of thousands of sound 
recordings onto its servers as a fi rst step in off ering a service that 
would allow users to listen to streamcasts of sound recordings 

they already owned, provided they could fi rst prove that they 
owned the CD. Relying on the Betamax case, MP3.com claimed 
this service allowed users to “space shift” the place at which 
they listened to their music, without having to lug their CDs 
along with them. 

Th e court found an easy prima facie case of infringement 
and rejected the claim that streamcasting transformed the 
streamcast works. It distinguished between innovation, which 
MP3.com represented, and transformation of a work, which 
it did not. Th e court also rejected the claim that streamcasting 
would increase sales of sound recordings by making them more 
useful. “Any allegedly positive impact of defendant’s activities on 
plaintiff s’ prior market,” the court said, does not free “defendant 
to usurp a further market that directly derives from reproduction 
of the plaintiff s’ copyrighted works.”45 

Google’s copying does not fi t squarely within the holdings 
of any of these cases. Its copying is an intermediate step to 

the creation of a database of books whose texts can be searched 
word-by-word. Unlike Sega, however, it does not copy only to 
identify interface elements and then substitute its own work for 
the copied game. Th e copied works are included in the database 
and contribute to its value.  

Unlike Kelly, Google does not save the works it copies 
in a form less useful than the original. Books appear as clean 
digital copies of the original work. For those willing to read 
on screen, they would be perfectly good substitutes for hard 
copies. For those who prefer hard copy, only the binding, not 
the work as such, would be wanting. Unlike Perfect 10, users 
cannot download works subject to copyright; this fact simply 
strengthens Google’s defense relative to the defense upheld in 
that case.  

For its part, MP3.com presented no question or analysis 
of a searchable database that itself would count as a collective 
work. Because Google only provides full access to public domain 
works, there is no risk in Google’s project analogous to the 
risk one suspects existed in MP3.com—that users would be 
able to gain access to recordings they had not already bought 
so that MP3.com’s copying would substitute for purchases of 
protected works.  

In cases involving fair use, the Copyright Act cannot be 
read formally. Th e statute commands courts to consider the 
consequences and the fairness of uses.46 Th e best courts can do 
is tailor the defense to provide the greatest benefi ts in terms of 
permitted uses consistent with the need to preserve incentives 
for the creation of works in the fi rst place. Bargaining is one 
key to such tailored analysis. Where bargaining is possible, in 
most cases it will produce results more effi  cient than judicial 
administration. Absent some reason to distrust bargaining, 
therefore, courts should condemn uses that substitute for it.  
Th ey should allow uses where bargaining is unlikely to work. 

Th is principle deals adequately with many cases, but it 
does not favor either side with respect to Google’s book project. 
Google can and does negotiate with publishers, a fact that cuts 
strongly against a fair use fi nding. As a presumptive matter, the 
text and economic structure of the Act require that in such a 
case bargaining precede copying. On the other hand, books are 
not organized on library shelves either by year or by publisher. 
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Requiring ex ante negotiation for works subject to copyright 
would increase the cost of the project by requiring successive 
trips to the same shelf to copy fi rst the books in the public 
domain and then those covered by publisher agreements. Th at 
would entail delay, which is a cost to users, and would omit 
orphan works from the database. 

One might respond that Google could avoid successive 
trips to the shelves by negotiating all publisher agreements 
before copying anything. However, that would create a holdout 
problem among publishers. It would also be legally pointless 
with respect to the large fraction of books in the public domain 
and practically pointless with respect to the smaller fraction 
of orphan works. Most importantly, the fi rst principle usually 
pertains to uses where copies reach the public and satisfy some 
form of demand. Th at is not the case with Google’s project. Users 
get only very small glimpses of works subject to copyright but 
not subject to an agreement with a publisher—much less than 
would be needed to treat the publicly available reproduction 
as even a partial substitute. Th at does not mean it is an easy 
case for Google, but it does mean the bargaining presumption 
should be weaker than in an ordinary case.

A second useful principle favors copying that creates 
tangible benefi ts and does not substitute for transactions in a 
market or usurp a market a rights holder is likely to exploit. 
Th is more direct cost-benefi t analysis requires greater judicial 
scrutiny of the facts, and thus presents greater risk of judicial 
error. It is inevitable, however, because the fourth statutory 
factor cannot be analyzed fully in any other way. 

Th ere is no risk that Google’s un-bargained for snippets 
will substitute for works.47 Nor is there any reason to believe 
any publisher will undertake to create a database of all works, 
even those in the public domain and those of its rivals, which 
is what Google is doing. Th e probability of author or publisher 
entry into such a market being low, there is no real risk that 
by copying without permission Google is usurping prospective 
entry by rights-holders.48  

At the same time there are two tangible payoff s to Google’s 
copying that do not cut into the market or potential markets of 
any work. Copying is necessary to index the text of each work, 
and that indexing makes search results more precise. Instead 
of relying on title or author fi elds, or an index compiled by a 
publisher, a user can search for what books actually say. 

Th e second payoff  comes from the scope of the database. 
I can fi nd Ambrose’s book on the trans-continental railroad on 
Amazon or on the shelf in Borders. I cannot simultaneously fi nd 
Seward’s work in those places, and I might not be able to fi nd the 
full array of in-print works that might be responsive to a search 
of Google’s database. Broader yet more precise searches make 
research more effi  cient. Both public domain works and those 
subject to copyright must be copied to maximize this benefi t. 
In some cases, such searches might facilitate more precise and 
comprehensive comparison shopping, which counts as a public 
benefi t, too.49

Two conclusions follow from this analysis. First, the 
arguments for treating Google’s copying as fair use are stronger 
than the arguments against the defense. Th e copying generates 
tangible benefi ts by allowing text searching of books without 
superceding either a rights-holder’s current market or probable 

prospective markets. Tailoring favors allowing this particular 
and unusual copying of whole works in connection with a 
commercial enterprise. 

Th e second conclusion is that for all but orphan works 
it does not matter very much whether a court fi nds Google’s 
copying to be fair. Google cannot display large amounts of 
content without the publisher’s permission; but the publishers 
are not going to create such a comprehensive database on their 
own, and they are better off  being in the database than out of 
it. (As to orphan works, their existence provides reason to favor 
Google’s defense now and to favor legislative action soon; I 
discuss pending legislation below.) Th e situation is congenial 
to bargaining, which is almost certain to occur regardless how 
a court rules. Th e ruling will aff ect the distribution of gains 
from Google’s copying, of course—Google either will or will 
not have to pay some form of statutory damages—but it is 
unlikely to aff ect signifi cantly the content of the database. To 
borrow a familiar concept, the initial assignment of rights in 
this situation will not determine the ultimate use of the works 
at issue.50  

Against the analysis in the preceding section, one might argue 
that it would be a bad thing if Google and the plaintiff s 

settle. A New Yorker story on the project reports that Professors 
Larry Lessig and Tim Wu worry that such a settlement will 
harm competition. Th eir reported concern is that a settlement 
would set a precedent that would impede the creation of 
similar databases by persons or fi rms poorer than Google. In 
antitrust terms, to quote Professor Wu, “if they settle the case 
with the publishers and create huge barriers to newcomers in 
the market there won’t be any competition. Th at’s the greatest 
danger here.”51

Lessig and Wu are brilliant scholars and advocates, and 
one suspects their ideas cannot be done justice in a popular 
magazine article. To the extent such worries exist, however, I 
believe they are unfounded. A payment by Google to publishers 
meets neither of the most widely recognized defi nitions of 
an entry barrier; it is a cost to Google, not an impediment 
to others.52 Lessig and Wu no doubt understand that; so it is 
better to read them as worrying that the plaintiff  class members 
might agree to give Google the exclusive right to reproduce 
their works in a commercial database, making it impossible for 
competing fi rms or groups to construct equally comprehensive 
databases. Framed this way, the concern would be about the 
risk that plaintiff s (which include trade associations) might 
facilitate collusion among their members with regard to Google’s 
project.53  

Agreements among competing rights holders are 
presumptively cause for concern, but there is little reason for 
worry here.54 As a general matter, Google’s database and search 
technology are complements to any given text; they make 
the text easier to fi nd and (possibly) buy. In antitrust terms, 
agreements between authors and Google should be treated as 
vertical arrangements, which are almost always lawful. (Th at is 
true even though Google’s copy might substitute for purchase of 
a work—it will not, unless the author agrees to terms allowing 
downloading.) 
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Collusion among authors might be possible; but if it 
occurred, it would increase the authors’ power relative to 
Google’s. Colluding authors would be less likely to grant 
exclusive rights than authors negotiating on their own, and thus 
less likely to create barriers to entry. Th e prospect of collusion 
therefore does not justify the reported concern about barriers, 
and may in any event be policed under antitrust analysis rather 
than suspicion of bargaining in general. 

Google’s project provides a useful perspective on some 
copyright policy questions. I discuss two of them here: 

legislative proposals pertaining to orphan works, and needed 
but improbable re-institution of renewals.

As the data provided earlier suggest, orphan works are 
a general problem of copyright policy and a serious problem 
for a project as ambitious as Google’s. Potentially useful works 
should not lie fallow because their owners cannot be found 
after a reasonable search. 

An analogy to the law of real property suggests one 
solution to this problem. At common law, a landowner who 
cared so little for his property that he did not assert his rights in 
the face of open, notorious, and adverse uses lost his title. Why 
not adapt the principle to deal with the orphan works problem? 
A user willing to make an orphan work widely available (as 
by digitizing it and placing it in a database) could claim the 
remaining term in the work. Alternatively, the law could place 
orphan works (which, by hypothesis, are out of print) in the 
public domain for all to use, or enact a compulsory license 
allowing reproduction of out-of-print works.55

Scholars tend to exaggerate diff erences between the law 
of real property and copyright, but the concept of adverse 
possession would have to be adapted, were Congress to extend 
it to copyright.56 Uses of works are non-rivalrous, so they do 
not signal to the world that a user claims rights in the work 
as occupation signals such a claim to real property. Th ere also 
might be disputes over priority of use of an orphan work. 

Both problems could be resolved through formation 
of a registry for assertion of adverse use maintained by the 
Copyright Offi  ce, and adoption of a priority rule for adverse 
users. (A similar registry for current owners would ameliorate 
the problem by making it easy for users to fi nd owners to bargain 
with.) Whether the cost of such a system would be worth the 
benefi t is a fair question, and the answer would require more 
research. 

Th e advantage to such a system is that an adverse user 
would take whatever portion of the term remained, which might 
be necessary to induce the user to sink costs into reviving the 
orphan work. Placing the work in the public domain would 
not solve this problem, and a compulsory license would make 
it worse by increasing the cost of reviving the work. 

A pending bill would at least improve on the present 
situation. I find it less appealing than either the adverse 
possession or public domain alternatives, but it is more 
likely to be adopted. It is HR 6052, the proposed Copyright 
Modernization Act of 2006. Title II of that Act (the “Orphan 
Works Act” of 2006) limits signifi cantly the liability of infringers 
who are unable to locate the owner of a copyright after a 
reasonable search, and eliminates liability for infringers who 

do not seek commercial gain but aim at charitable, religious, 
scholarly or educational purposes.57  

Th e bill leaves open the possibility of injunctive relief 
for non-transformative copying, but requires courts enjoining 
nonprofi t uses for such purposes to take into account any harm 
an injunction might cause such an infringer. Th e bill precludes 
injunctions of new works that transform orphan works; it limits 
liability in such cases to payment of reasonable compensation 
and attribution to the author of the transformed material. 
Google’s book project provides a good example of why such 
legislation is desirable. 

Th e second point, also highlighted by the data recounted 
earlier, is that periodic renewals are an important tool for 
placing disused works into the public domain. Renewals were 
a constant feature of copyright law from the Statute of Anne 
in 1710 and the original Copyright Act in 1789 until their 
abolition in 1992. Renewals did sometimes lead to forfeiture 
for inattentive rights-holders and create problems for some well 
known derivative works, such as Hitchcock’s Rear Window.58 
Th ese idiosyncratic costs, however, are almost certainly more 
than off set by increased utilization of works in the public 
domain and reduced transaction costs. 

Historically low renewal rates imply that many works 
subject to protection under the current regime of a single fi xed 
term are in fact not worth the trouble to renew. Th ey would 
be better off  in the public domain, where they could be used 
without transaction costs and without the risk of incurring 
statutory damages. Th ere is no pending legislation to re-institute 
renewals, but Google’s project provides a useful example of the 
benefi ts such legislation would provide.59  

Google’s project therefore provides a useful perspective 
on the key components of a copyright system that is as close 
to optimal as we are likely to get. We should favor a relatively 
short initial term, renewable indefi nitely (to allow those who 
continue to manage works to recover the costs of doing so and 
prevent the dissipation of their investments while placing in the 
public domain works not worth the expense).60 Re-institution of 
renewal would itself solve most of the orphan works problem. 
Any lingering problems could be dealt with through limitations 
on damage awards and injunctions. 

CONCLUSION
Ambrose’s Nothing Like it in the World, I am sorry to 

say, is not a very good book. It is repetitive and hagiographic. 
Google’s book project will not save you from bad purchases. 
Because of that project, however, I can turn to Seward’s book, 
and more, without displacing (indeed, while increasing) sales of 
Ambrose’s book. Nothing would be gained by condemning as 
infringement a project that produces such results. Th ough little 
would be lost, either—that is the bargaining point—the case 
for the fair use defense is strong enough to defeat presumptive 
liability for infringement. 
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