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Note from the Editor:

This pair of articles debates the original meaning of Section 1 of the 14th Amendment, seeking to answer the question: Does
the 14th Amendment Guarantee Citizenship to Babies Born to Illegal or Transient Immigrants on U.S. Soil? Mr. Walpin
answers “no,” arguing that treating immigrants and the children humanely does not require interpreting the Constitution to
grant birthright citizenship. Mr. Rivkin and Prof. Yoo argue that the 14th Amendment does in fact require that anyone born
on U.S. soil be granted citizenship.

The Federalist Society takes no position on particular legal or public policy matters. Any expressions of opinion are those of
the authors. When we publish an article that advocates for a particular position, we generally offer links to other perspectives
on the issue, including ones opposed to the position taken in the article. However, in this case, the controversial nature of the
issue merited full treatment from both sides. As always, we invite responses from our readers. To join the debate, please email

us at info@fedsoc.org.

The 14th Amendment Does Not Grant Citizen-
ship To Babies Born to Illegal Or Transient
Immigrants on U.S. Soil

Gerald Walpin

The legal debate over so-called birthright citizenship has
lately been spotlighted because of presidential candidate Don-
ald Trump’s statements about immigrants and foreigners.! Mr.
Trump’s position totally ignores that the words on the Statue
of Liberty explain why America is the great country that it is:
“Give me your tired, your poor, your huddled masses yearning
to breathe free.”> Our country was literally founded by immi-
grants fleeing religious persecution, followed by waves of more
refugees and others fleeing material deprivation. Because it ac-
cepted millions upon millions of immigrants, the United States
remains the world’s sole rightful owner of the descriptive word,
first applied in 1831 by Alexis de Tocqueville: “exceptional.”

The meaning of the birthright provision in the 14th
Amendment has been specifically put in issue by Trump’s ques-
tioning whether his opponent Ted CruZ’s birth in Canada to an
American citizen allows him to be considered to be a “natural
born citizen”—a prerequisite for serving as President. But cur-
rent events also warrant a fuller examination of the provision
as it is being invoked to provide U.S. citizenship to millions
of non-Americans. Websites in many foreign countries induce
pregnant women to come to and pay up to $80,000 to “mater-
nity hotels” in the United States, on the promise of American
citizenship to the newly-born child who then returns to the
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foreign country.® Mexican pregnant women cross the border to
give birth in near-border U.S. hospitals for the same purpose.’
Many illegal immigrants in this country have children with the
expectation that the child will be a U.S. citizen at birth, and
thereby anchor the parents to be able to remain here.®

I. Tae RuLe OF Law Must CONTROL

Aside from the contributions of immigrants to our
country, there is another fact that has made the United States
exceptional that overrides all else: from the very first day of our
country, we have lived by the rule of law, with our Constitu-
tion being the supreme and controlling law. That means that
the words of the Constitution control, and that they must be
construed as the authors understood and intended—not as
current judges might prefer.

One famous Supreme Court Justice, Hugo Black, well
described the reason for this rule of construction: “I have an
abiding idea that, if the Framers had wanted to let judges write
the Constitution on any such day-to-day beliefs of theirs, they
would have said so instead of so carefully defining their grants
and prohibitions in a written constitution.”” Oliver Wendell
Holmes, another respected Justice, similarly instructed that a
judge must construe a provision based on “what those words
would mean in the mouth of a normal speaker of English, using
them in the circumstances in which they were used.”® The proper
interpretation of a constitutional provision is best determined
by abiding the words in the provision, the authors’” expressed
statements as to what they thought it meant, and consistency
with other relevant laws, both those enacted relatively contem-
poraneously and those then held still binding.

II. AprryiNGg RULE OF Law PRINCIPLES TO THE BIRTHRIGHT
CrrizensHip DEBATE

Applying these rule of law principles, how should we
construe the words of the Birthright Citizenship clause of the
14th Amendment to the Constitution? Does the clause, as some
now assert, give citizenship to a child on the sole condition that
he or she was born on United States soil, even if (i) born to a
foreign citizen mother who promptly returns to her native land
where the child also is a citizen of that foreign country, or (ii)
born to foreign citizens while they are illegally in this country?
Let’s together do the analysis that is necessary to determine
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what the rule of law requires.

‘We start with the relevant words of the 14th Amendment
ratified on July 9, 1868. It requires that two conditions—not
just birth in this country—be present for citizenship to be
granted: (i) the baby must be “born ... in the United States;” and
(ii) when born, the baby must be “subject to the jurisdiction”
of the United States. A cursory glance at the words themselves
makes it clear that those who argue that mere birth within the
United States results in citizenship fail reasonably to address
this second requirement.’

Two Supreme Court opinions, both issued within the
decade after ratification of the 14th Amendment are particularly
relevant to construing the meaning of the Birthright Citizenship
provision. Note that, because the meaning of the Birthright
Citizenship provision did not determine the outcome in either
case, the Court’s statements in both decisions are dicta, not
binding holdings. But the Justices’ words should be considered
authoritative insofar as they were expressed by Justices who lived
through the enactment of the provision they were construing,
and thus were well positioned to comprehend the meaning and
intention of the words. These Court-expressed views on the
meaning of the Birthright Citizenship provision should also be
considered authoritative because the Justices were unanimous
in making the statement in one case, and, in the other, the dis-
senters did not disagree with that particular point.

In the Slaughterhouse Cases," the Court wrote that “[t]he
phrase, ‘subject to its jurisdiction’ was intended to exclude from
its operation children of ... citizens or subjects of foreign States
born within the United States.” That is as absolute and complete
a statement as can be imagined, and it would deny birthright
citizenship to a child born in this country to undocumented
immigrants or to a transient alien mother. Then, two years
later, in Minor v. Happersett, the Court unanimously and ex-
pressly recognized the existence of “doubts” that citizenship was
automatic for “children born within the jurisdiction without
reference to the citizenship of their parents,” after noting that
citizenship attaches only when the immigrant owes “allegiance”
to this country.! These two Supreme Court rejections of au-
tomatic birthright citizenship for anyone born in this country,
without regard to the parents’ citizenship status, are supported
by facts undoubtedly known to those Justices, and certainly
known to us.

During the same session in which Congress approved the
14th Amendment, it had already enacted the Civil Rights Act of
1866, providing that, for a U.S.-born baby to be a citizen, the
baby must “not [be] subject to any foreign power.”'? A child,
although born in this country, who, after birth, returns with for-
eign citizen parents to, and lives in, the foreign country of which
the child remains a citizen, is subject to that foreign power. Thus,
that statute mandated that such U.S.-born children be denied
U.S. citizenship. The record makes clear that, in considering
the 14th Amendment, Congress did not repudiate the statute
it had just enacted. Not even a single member introduced a
bill to rescind that legislation. The absence of any attempts to
walk back the statute suggests that Congress remained satisfied
with that law, and that the same-session approval of the 14th
Amendment did not signal any change of view.

February 2016

Despite these facts, some might still question why, with
this statute already enacted, it was necessary to adopt the 14th
Amendment so shortly thereafter, if not to change the condition
for granting citizenship. Others might ask why the 14th Amend-
ment did not copy the negative requirement that the baby “not
[be] subject to any foreign power,” but instead substituted the
affirmative requirement that the baby must be “subject to the
jurisdiction” of the United States. If one were to stop the analysis
with the substitution, it certainly would leave reasonable ques-
tions. However, the statements made by the proposers of the
14th Amendment provide clear answers: The proposers sought
to prevent any future Congress, by a simple majority vote, from
altering or rescinding the civil rights statute.' In contrast, alter-
ing or rescinding a constitutional amendment would require
a two-thirds vote of each house of Congress and approval by
three-fourths of the state legislatures—a vastly increased burden
and, as history has shown, seldom obtained.

We do not know the specific reason for the change in
phraseology. However, it is irrelevant in our search for the
meaning of the Amendment, because Senator Jacob Howard,
the Amendment’s co-author, described it as “simply declaratory
of ... the law of the land already,”" referring to the Civil Rights
Act already enacted. Thus, he was confirming that the 14th
Amendment, with slightly different wording, was intended to
constitutionalize the statute’s requirement that the baby must
“not [be] subject to any foreign power.”

This conclusion that no change of meaning was intended
was also confirmed by the provision’s prime author, Senator Ly-
man Trumbull, who explained to the Congress before it voted,
that “subject to the jurisdiction thereof” required being “subject
to the complete jurisdiction thereof,” meaning, as he put it, “not
owing allegiance to anyone else.”"> As Thomas Jefferson earlier
wrote, “aliens are the subjects of a foreign power,”'® and thus
owe allegiance to another country; hence, the alien’s children
are not U.S. citizens simply by virtue of birth on U.S. soil.
Furthermore, Senator Howard’s explanatory words are nearly
identical to the Civil Right Act’s words “not [be] subject to
any foreign power,” making explicit that the 14th Amendment
was intended to put in Constitutional “stone” what Congress
had first enacted as legislation. Applying that meaning, the
U.S.-born child, returning to the parent’s country, is a citizen
of and subject to that foreign country, and thus does not meet
this requirement for birthright citizenship.

In its 1884 decision in Elks v. Wilkins, the Supreme Court
adopted Senator Trumbull’s formulation that, to receive birth-
right citizenship, the parents must “not merely [be] subject in
some respect or degree to the jurisdiction of the United States,
but completely subject to their political jurisdiction, and not
subject to any foreign power,” as well as owe the U.S. “direct
and immediate allegiance”" Parents and child, returning to
their native land of which they are citizens, remain subject to
that foreign power and must show it allegiance, and thus do
not give the U.S. “immediate allegiance.” An immigrant who
violated U.S. law by entering or overstaying illegally also fails
to show “allegiance,” which by definition requires loyalty and
obedience to the law.'® William Blackstone, the famed English
legal commentator in the period the 14th Amendment was

19



OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

enacted, and to whom American lawyers, judges, and legisla-
tors then repeatedly cited and quoted in decisions, legal briefs,
and statements in the legislatures, defined “allegiance” in this
context as requiring that the subject “will demean himself
faithfully.”*® An illegal alien, breaking America’s laws, by defi-
nition, certainly does not meet that requirement. Further, an
illegal alien, while subject to the jurisdiction of U.S. courts, is
not “completely subject to [U.S.] political jurisdiction” and, as
a citizen of a foreign country, remains “subject to [a] foreign
power”—thus falling outside of the Court’s stated requirements
for birthright citizenship.

Most proponents of the assertion that the Birthright Citi-
zenship provision grants citizenship to all non-diplomats’ babies
born in the U.S. ignore the three Supreme Court decisions
discussed above, and instead rely on the Court’s 1898 decision
in US. v. Wong Kim Ark.* In that case, the Court granted
citizenship to a child born in the U.S. to alien Chinese parents.
But the Court made clear that its decision does not apply to the
birth to a foreign alien mother who either promptly returns to
the foreign country or is in this country illegally and therefore,
under law, subject to deportation back to her foreign country.
The Court expressly conditioned its decision on the facts that
the parents “have a permanent domicil[e] and residence in the
United States, and are there carrying on business.”?! Neither
the parents nor the child are permanently domiciled here when,
after birth, the parents and child return to and continue their
allegiance to the parents’ native country. In Wong Kim Ark, the
child who had been born on U.S. soil to Chinese parents had
traveled to China, but only for temporary visits, and this was
found not to undercut his claim to birthright citizenship due to
his continued permanent and legal domicile in the U.S.2? Illegal
status is more like returning to the foreign country than it is
like temporary visits, for purposes of the Birthright Citizenship
clause. An illegal alien is legally subject to deportation every day
she is present on U.S. soil, unless she has been granted relief
from deportation. Such a situation cannot be described as “a
permanent domicil[e] and residence in the United States,” given
that “permanent” is defined as “lasting or intended to last or
remain unchanged indefinitely.””

Another reason the Birthright Citizenship provision does
not give automatic citizenship to U.S.-born children of illegal
or transient aliens is that there is no evidence that those who
voted to adopt the 14th Amendment even considered such a
scenario. The purpose of this portion of the 14th Amendment
was, as one senator put it during the Senate debate on the 14th
Amendment, “simply to declare that Negroes shall be citizens of
the United States,””* and therefore guaranteed equal citizenship
rights in the aftermath of the Civil War.”

Furthermore, they could not have intended to grant
citizenship to children of illegal aliens because no category of
“illegal aliens” then existed. In 1866, when Congress approved
the amendment, immigration was essentially unhindered; any
immigrant was a Jega/ immigrant, entitled to citizenship after a
minimum residence period.? The first category of “illegal alien”
was not created until 1875—nine years later—when federal
law denominated the first aliens prohibited from entering;
the only ones prohibited even then were convicts, prostitutes,
and “orientals.”” Ellis Island, which housed the first federal
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immigration inspection station, was not opened until 1892.%
I have not seen any explanation from those who argue that the
14th Amendment provides citizenship to illegal or transient
aliens’ babies born here that reconciles that position with the
undisputed fact that no category known as “illegal alien” was
then even imagined to exist.

The fact that there were no illegal immigrants when the
14th Amendment was enacted is not the only basis for con-
cluding that the 14th Amendment was never intended to grant
citizenship to a child born to transient aliens. To hold otherwise
would require attributing to the enactors of this Amendment
the intent to scuttle a provision of the original Constitution
that was sacrosanct at that time and has remained so until the
current date. Article II of the Constitution prohibits anyone
who is not “a natural born citizen” from being president. John
Jay, later the first Chief Justice of the Supreme Court, wrote
a letter to George Washington, then presiding officer of the
Constitutional Convention, that sheds light on the purpose of
this provision. He suggested that it would “be wise & season-
able to provide a strong check to the admission of Foreigners
into the administration of our national Government.”” Such
a “strong check” would be non-existent if a child of foreign
parents, who left the U.S. following birth and lived as a citizen
of that foreign land, owing it allegiance, could return at age 35,
or even 20, and become president. That inconsistent continuing
provision in the Constitution—not only never questioned, but
specifically mentioned during the debate on the 14th Amend-
ment*—counsels a rejection of the theory that the Birthright
Citizenship provision granted citizenship to any child of non-
diplomat foreign citizens born in the U.S.

Proponents of the broad view of birthright citizenship also
err in asserting their premise that two clauses of the Amendment
section that contains the Birthright Citizenship provision—
“within the U.S.” and “subject to [U.S.] jurisdiction”—are
synonymous as applied to illegal and transient immigrants.
But the Amendments authors, in fact, made clear that they
did not believe that “subject to [U.S.] jurisdiction” meant the
same as “within the U.S.” In the same section of this Amend-
ment, it guaranties “any person within its jurisdiction the equal
protection of the laws.” The “within” phrase was defined by
co-author Senator Howard as meaning “all persons who may
happen to be within their jurisdiction,” meaning that anyone
physically present must be treated equally under our laws.?!
In contrast, the Court has stated and later reaffirmed that
“subject to jurisdiction” means much more: “owing ... direct
and immediate allegiance.” No allegiance, and certainly not
immediate allegiance, is given by a parent who, following birth,
returns with her newly born baby to live in the country of her
citizenship; nor does one who remains here in violation of law
show such allegiance.

Further, Congress knows what words to use if it wants to
declare that every non-citizen born within the United States is
a citizen. The Indian Citizenship Act of 1924% provides that
“all non citizen Indians born within the territorial limits of the
United States be, and they are hereby, declared to be citizens
of the United States.” There is no reason to believe that the
Congress of 1866 was any less able to use such words if it
intended to provide citizenship to all persons born within the
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territorial limits of the United States. That it did not use such
words requires the conclusion that no such all-encompassing
grant of citizenship was intended.

I am not the first person to reach this conclusion as to
the meaning of the Birthright provision. In 1873—only five
years after the ratification of the 14th Amendment—the U.S.
Attorney General provided an official government opinion:
“The word ‘jurisdiction’ must be understood to mean absolute
and complete jurisdiction, such as the United States had over its
citizens before the adoption of the amendment. Aliens, among
whom are persons born here and naturalized abroad, dwelling
or being in this country, are subject to the jurisdiction only to
a limited extent.”* Being subject only to a limited extent does
not meet the requirement of “absolute and complete jurisdic-
tion” necessary to obtain citizenship.

III. AppryiNG THE RuLE OF Law IN A FAIR MANNER

Many proponents of the view that the Birthright Citi-
zenship provision grants citizenship to any person born in this
country, no matter the circumstances, argue that any other
interpretation would cause this country to act inhumanely to-
wards millions who have relied upon it. An example of a child
born here 40 years ago to a then-illegal alien, and who lived
here, and only here, as an American, knowing and speaking only
English, being forcibly deported to a country this now-adult
never knew, conjures up a totally unacceptable picture. I agree
that it is unacceptable, but is not the necessary consequence
of enforcing the 14th Amendment as intended by those who
enacted it.

Realistically, the Supreme Court must decide this issue. To
bring this issue before the Court, Congress must legislate that a
child born on U.S. soil to an illegal or transient alien without
domiciliary attachment and total allegiance to the United States
is not thereby a U.S. citizen. If an illegal or transient alien there-
after gives birth, under this proposed new statute, she would be
denied citizenship for the baby. Undoubtedly someone would
then represent her to seck the courts” help to obtain citizenship
papers. In that way, a ruling on the meaning of this constitu-
tional provision would be obtained after, presumably, it winds
its way through the courts to the Supreme Court.

In the proposed enacted statute, Congress, I suggest,
would be correct in preventing inhumane treatment of persons
long ago born who have lived lawfully as American citizens. That
can be accomplished by including a clause denying retroactive
effect to children who were born in this country, prior to the
statute’s enactment, and still resided here without any felony
convictions. We would thus avoid repeated future violation
of the true meaning and intent of our Constitution, without
creating an inhumane picture.

February 2016

The 14th Amendment Guarantees Birthright
Citizenship to Every Person Born on U.S. Soil

David B. Rivkin, Jr. ¢ John C. Yoo

Donald Trump’s call to end birthright citizenship roiled
the Republican presidential primary late last year. Jeb Bush,
John Kasich, and Marco Rubio embrace the traditional view
that the Constitution bestows citizenship on anyone born on
U.S. territory. Ben Carson and Rand Paul agree with Trump
that Congress could dismantle birthright citizenship by itself.
Meanwhile, Scott Walker and Ted Cruz acknowledge birthright
citizenship, but seek a constitutional amendment to abolish
it.” Conservatives should reject Trump’s nativist siren song and
reaffirm the legal and policy vitality of one of the Republican
Party’s greatest achievements: the 14th Amendment. Under its
text, structure, and history, anyone born on American territory,
no matter their national origin, ethnicity, or station in life, is
an American citizen.

While the original Constitution required citizenship for
federal office, it never defined it. The 14th Amendment, howev-
er, provides that “[a]ll persons born or naturalized in the United
States, and subject to the jurisdiction thereof, are citizens of the
United States and of the State wherein they reside.”*® Congress
did not draft this language to alter the concept of citizenship,
but to affirm American practice dating from the origins of our
Republic. With the exception of a few years before the Civil
War, the United States followed the British rule of jus solis
(citizenship defined by birthplace), rather than the rule of jus
sanguinis (citizenship defined by that of parents) that prevails
in much of continental Europe.?” As the 18th century English
jurist William Blackstone explained: “The children of aliens,
born here in England, are generally speaking, natural-born
subjects, and entitled to all the privileges of such.”

After the Civil War, congressional Republicans drafted
the 14th Amendment to correct one of slavery’s grave distor-
tions of our law. In Dred Scott v. Sanford, Chief Justice Roger
Taney found that slaves, even though born in the United States,
could never become citizens.”” The 14th Amendment directly
overruled Dred Scott by declaring that everyone born in the
U.S., irrespective of race, were citizens. It also removed from
the majoritarian political process the ability to abridge the
citizenship of children born to members of disfavored ethnic,
religious, or political minorities.

The only way to avoid this straightforward understand-
ing is to misread “subject to the jurisdiction thereof” as an
exception that swallows the jus solis rule. Some scholars have
argued—wrongly—that this language must refer to aliens, who
owe allegiance to another nation and not the U.S.

Proponents of “allegiance” citizenship do not appreciate
the consequences of opening this Pandora’s box. Among other
things, such a standard could spell trouble for millions of
dual-citizens, who certainly owe allegiance to more than one
country. This is not an entirely speculative concern; during
World Wars I and II, public sentiment ran strongly against
German-Americans or Japanese-Americans.*” More generally,
the whole notion of national loyalty is open-ended, requires
person-specific determinations, and would put the govern-
ment in the business of reviewing the ancestry of its citizens.
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Washington, D.C. and the states would have to pour even
more resources into an already dysfunctional bureaucracy that
cannot even control the borders. Reading allegiance into the
14th Amendment would largely defeat the intent of its drafters,
who wanted to prevent politicians from denying citizenship to
those they considered insufficiently American.

As a matter of constitutional interpretation, the 14th
Amendment’s reference to “jurisdiction” means only that the
children fall under American law at birth. Almost everyone in
the United States, even aliens, comes within American juris-
diction; otherwise, they could violate the law with impunity.
“Subject to the jurisdiction thereof” refers to discrete categories
of persons that American law does not govern, such as diplo-
mats and enemy soldiers occupying U.S. territory during war.®!
International law grants both diplomats and enemy soldiers
protected status, when present on the soil of another state, from
the application of that state’s laws.*?

At the time of the 14th Amendments ratification, one
obvious group not subject to U.S. jurisdiction were American
Indians residing on tribal lands, because the tribes exercised
considerable self-governance. In the late 19th Century, the
federal government began to regulate Indian life, substantially
diminishing tribal sovereignty, and in 1924 it extended birth-
right citizenship to them.®

The 14th Amendments drafting history supports our
reading. The Civil Rights Act of 1866, which inspired the
Amendment, extended birthright citizenship to those born in
the U.S. except those “subject to any foreign power” and “Indi-
ans not taxed.”* If the 14th Amendment’s drafters had wanted
“jurisdiction” to exclude children of aliens, they easily could
have required citizenship only for those with no “allegiance to
a foreign power.”

Significantly, congressional critics of the Amendment rec-
ognized the broad sweep of the birthright citizenship language.
Senator Edgar Cowan of Pennsylvania, a leading opponent,
asked, “[i]s the child of the Chinese immigrant in California
a citizen? Is the child born of a Gypsy born in Pennsylvania a
citizen?”® Senator John Conness of California responded yes,
and later lost his seat due to anti-Chinese sentiment in his state.
The original public meaning of the 14th Amendment—which
conservatives properly believe to be the lodestar of constitutional
interpretation—affirms birthright citizenship.

The traditional American position, finally, works no great
legal revolution. The Supreme Court has consistently read the
14th Amendment to grant birthright citizenship. United States
v. Wong Kim Ark upheld the American citizenship of a child
born in San Francisco to Chinese parents, who themselves could
never naturalize under the Chinese Exclusion Acts.“ The Court
held that “the Fourteenth Amendment affirms the ancient and
fundamental rule of citizenship by birth within the territory,
in the allegiance and protection of the country, including all
children here born of resident aliens.”? It also explicitly re-
jected the argument that aliens, because they owed allegiance
to a foreign nation, were not within “the jurisdiction” of the
United States.® Critics of birthright citizenship respond that
Ark did not involve illegal aliens and therefore does not apply
to children of undocumented migrants. (While Ark’s parents
could not become citizens, they could reside here legally.) But
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in 1898, federal law did not define legal or illegal aliens, and so
the Court’s opinion could not have turned on the legal status
of ArK’s parents.

In Plyler v. Doe, moreover, the Supreme Court held 5-4
that the 14th Amendment’s Equal Protection Clause required
Texas to provide public schooling to children of illegal aliens.’
All nine Justices agreed that “no plausible distinction with
respect to Fourteenth Amendment jurisdiction’ can be drawn
between resident aliens whose entry into the United States was
lawful, and resident aliens whose entry was unlawful.”>

The 14th Amendment settled the question of birthright
citizenship. Conservatives should not be the ones seeking a new
law or even a constitutional amendment to reverse centuries of
American tradition.
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