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MARGOT ADLER: Isamoment of silence school prayer in disguise or simply an opportunity for quiet reflection? I'm Margot Adler
and we' |l debatethisissuein thisedition of NPR’s Justice Talking. I'm joined by Walter Dellinger, former Solicitor General inthe Clinton
Administration and Bill Pryor, Attorney Genera of Alabama.

Walter Dellinger isapartner at the Washington, D.C. law firm of O’ Mel-veny & Myers. A professor of law at Duke University.
Mr. Dellinger was head of the Office of Legal Counsel in the Clinton Justice Department. As Solicitor General, he argued arecord 9 cases
before the Supreme Court, including several dealing with the religion clauses of the First Amendment.

Alabama Attorney General Bill Pryor is a national leader in litigation involving federalism. He recently won several major
Supreme Court cases, including University of Alabamavs. Garrett and Alexander vs. Sandoval which limited the reach of federal civil rights
statutes. The Wall Street Journal has called Bill Pryor the intellectual leader of the Alabama Republicans.

Thank you both for joining us here at Justice Talking. Our debate beginswith opening statements, first we' |l hear from Attorney
Genera Pryor.

BILL PRYOR: TheFirst Amendment provides Congress shall makeno law respecting an establishment of religion or prohibiting the free
exercise thereof. We have strayed far, too far, from the original understanding of the First Amendment when we would debate whether a
mere moment of silence, with an expressed allowance of prayer at the beginning of each day in public schools somehow violatesthe First
Amendment. Indeed, a moment of silence is a neutral accommodation of religion that violates neither the First Amendment nor the
decisions of the Supreme Court interpreting that amendment. The framers of the First Amendment did not harbor any hostility toward
prayer, even public or government sponsored prayer. The First Congress, promptly after its ratification of the First Amendment, called
upon President George Washington to proclaim anational day of public thanksgiving and prayer to be observed by acknowledging, with
grateful hearts, the many signal favors of Almighty God. Both Houses of Congress also instituted the practice of opening each day’s
legidative session with aprayer delivered by achaplain who was employed and paid by the government. The Supreme Court itself begins
its sessions, each day, with the prayer God Save the United States and This Honorable Court. The Court, however, has laid down more
stringent rules for religious expression in public schools. The Court, understandably, frowns upon any attempts by the government to
coerce achild, who isrequired by law to attend school, to observe aparticular prayer or religious exercise that may violate the freedom of
conscience or contradictsthe beliefs of that student. But, amoment of silenceis not coercive. It doesnot create peer pressure. It neither
encourages nor discourages religion. Itisneutral. Thisisnot ahard question. There is nothing dangerous about a classroom of silent
children.

MARGOT ADLER: That wasBill Pryor. Now an opening statement from Professor Dellinger.

WALTER DELLINGER: | needtofirst expresstheview of thosewho are not represented on this panel because| fully agreewith Attorney
Genera Pryor that moments of silence are not unconstitutional. | think the particular Virginialaw, which mentions prayer is, for reasons
I will tell you. But, not only do | believe that moments of silence that are neutral and undesignated are constitutional. | believe that very
fervently and have expressed that view sincethe 1970's. | also believethat student religious groups have an equal right to use of the school
facilitieswith all other student clubs and that religious speech isfully entitled to be protected. There are many who disagree with that and
they arewell-meaning but | believein all of those views. | aso believe that the mere fact that |egislators enact amoment of silencein the
hope that children will use it to pray does not come close to invalidating. There's nothing constitutionally offensive about the mere
existence of prayer in the public schools or anywhere else. The constitutional evil to be avoided is government encouragement or
inducement to pray or not to pray. Aslong as a prayer results from the private choice of individual citizens, the Constitution is not
violated. This statute, and one where alegislature passes amoment of silence for meditation or prayer or any other silent activity, rather
than simply amoment of silence for any activity of the students choosing. It crosses alinethat seemstrivial but isnot and it ought to be
at the heart of where people, who believe in the principles of the Federalist Society, belong and that isit crosses thisvery smpleline. |
try to explain it to my students in the simplest possible fashion. Thisis not rocket science. Private prayer, good. Government prayer,
bad. Thehard cases are always deciding whether it isthe government or theindividual that isdeciding about prayer. Here, the seemingly
trivial fact, and | understand that it seems to be trivial, of the addition of the word prayer in the statute that crosses the line of
constitutionality precisely becauseit isunnecessary to the goal of creating aformal opportunity for reflection which students who choose
to do so can choose to pray. That purpose is wholly accomplished by a statute or policy that simply provides that a moment of silence
be set aside. If asimple moment of silenceis created, parents, priests, rabbis and ministers can, if they wish, suggest to their children or
parishionersthat they use the moment of silence for prayer. But, providing in the state's code of lawsthat prayer is adesignated activity,
takesthe stateitself acrossathin lineand into theimproper business of the official endorsement of religiousexercise. Thereisnogoodrole
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for government in organizing, promoting, encouraging or discouraging any groups of Americansto pray or not to pray.

MARGOT ADLER: That wasWalter Dellinger. Bill Pryor, students havethe freedom to pray on the school bus. They have the freedom
to pray around the flag, around the flagpole at school, they can say grace before lunch, they can meet with their Bible Club after school at
the end of the day, why do they need a state sanctioned minute in the classroom?

BILL PRYOR: Well, theVirginialegidaturefound that there was more than areason to accommodatereligious belief and religiousexercise
at work here. Inresponse to the Columbine incident of school violence with which we're all familiar, the Virginialegislature felt and the
sponsors of themoment of silencebill in Virginiafelt that each student could use amoment of quiet reflection asamanagement tool for the
school to prepare the children of that school to collect their thoughts and realize the seriousness of the work and the day ahead, that’s a
valid secular purpose but a so the Virginialegislature al so wanted to make sure though that it, in no way, suggested that there wasgoing to
be discrimination against believers and, for those children who chose to exercise their right to pray during that moment of silence, they
could certainly do so.

MARGOT ADLER: Professor Dellinger, it'sonly 60 seconds, aren’t you making amountain out of amolehill?

WALTER DELLINGER: I’'m not concerned about what goes on in the 60 seconds. | think if students choose to use 60 secondsto pray,
they’ refully within their constitutional rightsand | would zealously defend that. | think the constitutional problem occursway far away
fromthat school classroom. It occursin the hallsof government where government official s chooseto passalaw that tells people that the
government officially sanctioned view isthat prayer isthe preferred activity, singled out just prayer and meditation or any other activity.
I think what that isand | know that, you know, somelawsaretruly terrible and yet not unconstitutional. Thismay bereverse. A law that’'s
not bad at all but isconstitutional becauseit crossesanarrow line. Inacountry inwhich religion has been amatter of individual conscience
and private citizens acting asindividuals and in groups, any step that takes you across the lineinto the collectivization of religion, even if
it'satrivial collectivization, by having the government formally put in its code of lawsthat thisiswhat you’ re supposed to do at that time,
to me crosses a harrow line and that's where |, if you'll pardon the expression, get off the school bus.

MARGOT ADLER: Attorney General Pryor, would you be concerned if the moment that we' re talking about was 5 minutes. If it was
5 separate moments throughout the day, if you can argue for 60 seconds, what about 60 minutes?

BILL PRYOR: Well, asWalter said amoment ago, just because alaw is constitutional doesn’t meanthat it’swise. | would say that it might
be unwiseto have a 60 minutes of moment of silencelaw but it would be constitutional . | don’t think the principle would be any different.

WALTER DELLINGER: And, Margot, let me add on that very point, though, again, there are those who would disagreefrom theleft, I'm
not troubled by an hour. If there’s awide range of activities permitted, that isto say, talk about the hour isto talk about a school setting
aside an hour for student initiated clubs or organizations and if there are agroup of students who wish to spend the entire hour on school
premises engaging in a hour long not simply silent prayer but vocal, spoken group prayer, aslong asit is truly a product of individual
private choice, | would defend that. Now, | know, for the purposes of your debate, it would be good to have another view out there and
just let me say that there are 4 justices on the Supreme Court who, | believe, would disagree with General Pryor and myself, Justice
Stevens, Justice Souter, Justice Ginsburg and, in most but not instances, Justice Breyer believe that, when prayer occurs on public
property, even if it's a product of private choice, whereif religious activity occurs, it is constitutionally suspect. | don't agree with that
aslong astheir is private choice. On the other hand, | mean, if | may digressfor just amoment, | think thisis an areain which there'sa
miracle of collective decision making. The court has gotten every religion casein thelast decade right even though 7 out of the 9 justices
arewrong, and | think very fundamentally wrong, about one half of the equation so that the, you know, the government prayer bad, private
prayer good dichotomy isoneinwhich | celebrate thewonderful opinion of Justice Thomas, joined by Justice Scaliaand Justice Rehnquist
last term, upholding the right of student religious groupsto meet on even elementary school campuses. 1t'sawonderful vindication of that
right. Wherethey get it wrong, however, and | think that the dissenters...I don’t understand why the dissenters don’t agree that allowing
anequal voicefor reigionisjust finein aworldin which there are government subsidies out there, you should not discriminate against those
who would use those subsidies for religious purpose. Where they get it wrong, to just (indistinguishable), it seems to me is when they
allow the government itself to say, wherethere’ safootbal | game, we' re going to have aminute, it’sgoing to befor prayer or one other thing,
then the government itself intrudesin that processand | think there, we' re missing the critical distinction between government prayer and
private prayer.

MARGOT ADLER: Bill Pryor, what are schools or legislatorstrying to accomplish in that one minute? If astudent dozes off, if they do
acrossword puzzle, their homework, if they doodle, if agirl puts on makeup, would that defeat the state’s purpose?

BILL PRYOR: No, not necessarily, you know, we had study hall when | wasin school, | guessthat was our hour moment of silence and
we didn’t always study and it...but it, nevertheless, served my purpose most of the time to study and it did not necessarily defeat the
school’s purpose that one member of the class might put on some makeup. Just because students don't take advantage of that moment to
the state's end does not mean that the state’s end still has not been served when most do.

MARGOT ADLER: Mr. Dellinger, what happensiif, during this moment of silence, a student prays out loud? You can think of many
different religionswhere, in fact, praying out loud is appropriate and considered part of their religious practice. Would it violate the Free
Exercise Clausto punish him for praying?
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WALTER DELLINGER: Well, | think itis...you’ veidentified one of the policy issues about amoment of silence. | don’t think...I think
it is perfectly fine for the school to enforce aneutral ruleif the moment has not been designated by the government as being either for or
against prayer. I'dfirmly find for the government to enforce amoment of silence, you may not speak out against the war in Kosovo and
you may not speak out about religion or math or football or anything else during that moment of silence. Each person can useit ashe or
she seesfit. Itisthe case and those who oppose, unlike me, that give them avoice who would oppose a moment of silence believe that it
is not even neutral among religions for precisely that reason that it favors those for whom prayer is a private and quiet activity and
disfavors those for whom it isimportant to have it be a group and collegial activity involving spoken prayers.

BILL PRYOR: But the government here did not say that it favored prayer, it only said that thislaw would not disfavor prayer. The statute
itself said, each people may, in the exercise of hisor her individual choice meditate, pray or engage in any other silent activity and that's
why it was upheld by the Federal Court of Appeals.

MARGOT ADLER: So you don't think, for example, that the Virginia statute favors one form of prayer over another because, for
example, Orthodox Jews might want to dauvin and Muslims might want to kneel and face Mecca and do stuff that might not be
considered...might be considered disruptive in some schoolsin fact.

BILL PRYOR: Well, aswe both agree, thisisaneutral rule. All it requiresof studentsissilence. It'san accommodation of religion to say
the government does not disfavor prayer inthe exercise of that individual choiceto remainsilent. The government...the Supreme Court has
upheld accommodations of religion in a variety of circumstances. The military draft law which exempts members of the clergy is
constitutional. The court has upheld a public school program that allows release time for students to attend religious classes off school
premises. There are avariety of those kinds of accommodations and that’s all thisis.

MARGOT ADLER: Do you think school districts have the right to fire teachers who refuse to comply with a silent moment in a
classroom? How about you, Walter, you can start.

WALTER DELLINGER: Geg, that'satough one. | think the school certainly can...if the palicy, unlikethe Virginiapolicy istruly aneutral
moment of silence, certainly the school and not the teacher getsto make those kinds of decisions. Attorney Genera Pryor isthe Attorney
General, whether onewould have a...who had areligious conscientious obj ection to participating in amoment of silencewould have afree
exercise right not to be punished because of that, it's...I think a difficult question. | can't give an answer. Actualy | would...want...the
Attorney General isthe chief law enforcement officer of his state, what would you advise if asked by ateacher...a school whether they
could discharge ateacher that refused to provide for the moment of silence, if his or her reason was one of conscience.

BILL PRYOR: Well, | certainly would not advocate that a teacher has a right to disobey alaw passed by the legislature and | would,
generally, take the view that if ateacher refusesto comply with a state law, that is, refusesto allow the students to have their moment of
silence, that that would be grounds for firing.

MARGOT ADLER: Since September 11th, more and more schoolsarerequiring that students recite the Pledge of Allegiancewhich ends
with the phrase, one nation under God, indivisible with liberty and justice for all. Isn't the Pledge aform of prayer? It doesn’t end with
amen but it'sakind of prayer, it mentions God, Mr. Dellinger, what do you think?

WALTER DELLINGER: Youknow, | think, Margot, that all principles havetheir point of diminishing returnsand the principle about the
government nonendorsement of prayer runs out for me before you get to In God We Trust on the coins or the mention in the Pledge of
Allegiance, that’'s not a prayer.

To say that we are one nation under God is an acknowledgment of a supreme being and the Supreme Court itself has said, with
Justice Douglas of all writing that our nation’s institutions presuppose the existence of a supreme being but it’snot a prayer. It'snot like
God save the United States and this honorable court, a request for God to save the court. That isaprayer. And it needs...and the court
needsit.

MARGOT ADLER: Attorney Genera Pryor, if teacher-led prayer in public schools were legal, would you want it?

BILL PRYOR: That isatough question. I’m aRoman Catholic, | wasraised on the Gulf Coast of Alabama, | attended Catholic schools,
my parentswere Catholic school teachersand | canimaginethat if | were ateacher in North Alabamaand | tried to lead the Hail Mary, that
there may be some Southern Baptists who would object.

And, for that reason, I’m not upset by the balance that has been struck and that balance is that the government doesn’t sponsor
prayer but it does fully protect, under the First Amendment, the rights of studentstotally on their own initiative to expresstheir religious
beliefs and pray.

WALTER DELLINGER: May | addressthat?
MARGOT ADLER: Oh, absolutely.

WALTER DELLINGER: Because | don't find that adifficult question at all. Hugo Black, that great Baptist from the State of Alabama,
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wrotein the school prayer casewhichinvolved, remember agroup of government bureaucrats called the Board of Regents, sittingin aroom
and composing the prayer, the exact words of a prayer to be recited in unison by groups of school children throughout New York at the
beginning of every school day, Hugo Black said it is no business of the government to compose prayers to be recited by any group of
citizens as part of areligious program carried out by governmental officials. And we have to remember that schools are governmental
officials. 1, too, grew up in the Catholic Church and every Thursday, for many, many years | had an ache in the pit of my stomach, still
remembering how painful Thursday’s were because on Thursday’s the Protestant Bible came to my public school and when she came, |
would dread her arrival because the teacher would say, when she swept in laden with Kool Aid and cookies and coloring...Bible coloring
books, my parish priest would advise my mother, it would be an occasion of sin for me to learn the doctrines of the Protestant faith and
s0, the teacher would...and my mother, therefore, refused to consent to my remaining, agood Irish Catholic that she was and the teacher
would say, Victor and Walter will now leave the room and | envied Victor K. Berg, the only Jew in the class for his seat next to the door
because he got to sneak out quickly, | had towalk the gauntlet, wondering what waswrong with akid who couldn’t stay inthe room to color
pictures of Jesus and have cookies. And, it was an extraordinarily painful experience. We had to go shelf books for an hour and maybe
that’swhy I’ ve been unusually sensitiveto theseissues. Now, | realize years|ater, it gave me asense of what it'slike to be an outsider to
the dominant culture which you don’t usually get growing up southern, white and male but every Thursday for an hour | had aglimpse of
that and | think the person who really stood...helped stand...stem the tide for a constitutional amendment to put organized government
prayer back in the school was Senator Hatch. And | think he understood the plight of (indistinguishabl€) who had adherenceto the Church
of Jesus Christ of the Latter Day Saints who are in public schools outside of Utah throughout the country. What it's like to be made to
beareligiousstranger in your own public school. Again, | think there’sno good rolefor government aslong as speech and prayer isprivate,
it'sfine but not where government itself makes the decision and the...you know, the strong case where government officials compose the
prayer but it also isthe last unconstitutional step when the government says this moment is designated as being for prayer.

BILL PRYOR: Thereason that itisamore difficult question is because the First Amendment is not the discomfort amendment. Part of
the price of our liberty, the ACLU and others have taught usis that we sometimes might hear something that offends us and that's why
the questionismore difficult. |, again, don’t have aproblem wherethe court has struck the balance and that isthat the government should
not be in the business of sponsoring the prayer and...but, the students’ right to pray on their own initiative should be fully protected.

WALTER DELLINGER: I'd (indistinguishable) that there's not a discomfort amendment and, therefore, if the val edictorian chosen on
neutral grounds, isthe person with the highest academic average, if you' rein aschool wherethe valedictorian really getsto expresshisor
her views and the previous valedictorian condemned thewar in Viet Nam, then that givesvaledictorian, | think, to speak about how therole
of God or a particular religious doctrine meant her life or even offer a prayer because it’s an individual who has not be chosen by the
government for religious purposes who isdoing this. Acrossthe narrow lineisanother person who is offering a prayer who's been asked
to give a benediction but their government officials have decided that this is going to be prayer and the person is invited to speak,
conditioned upon the government’s requirement, that what they do is pray. They may cause the same degree of discomfort or, on the
positive side, the same degree of religion but oneisgovernmental and oneisnot and that’swhy | think we haveto keep our eyeon that very,
very fineline.

MARGOT ADLER: You'relistening to Justice Talking. Our debate on amoment of silence continuesin just amoment.

MARGOT ADLER: Welcomeback to NPR’s Justice Talking, I'm Margot Adler. We'rejoined by two people who have different views
about whether Virginia's moment of silence law promotes prayer or just promotes peace in the classroom. My guests are former US
Solicitor General Walter Dellinger and Bill Pryor the Attorney General of Alabama. Now, I’ ve had alot of chance to ask questions, I'm
wondering if any of you have questions for each other.

WALTER DELLINGER: | had onefor General Pryor. Sincewe rein so much agreement, | want to focus on, and thisis supposed to be
adebating series, one area where we disagree and that is whether the addition of the word prayer to what we otherwise would agreeisa
constitutional moment of silence, invalidatesit. | think General Pryor’s argument, and the best argument I’ ve heard for the notion that
having thelegislatureitself designate prayer isnot itself aninvalidation, isthisand that isthat it doesn’t actually constitute a state official
imprimatur or endorsement of prayer, it's just stating afact. It'sjust stating that one of the things you can do with the moment is pray,
whichisobviously true. Any student can and some no doubt will pray no matter what the statute says so, what is the harm of adding the
word prayer if it'smerely informational. Here’'smy question. Suppose a state legidlature, | presume it wouldn’t be Alabama, set aside a
moment at the beginning of each school day for meditation or erotic fantasy.

Now, | think some citizens would be upset and it would seem to me that the response would sound disingenuous to say, oh, the
government isnot endorsing erotic fantasy, we put it in the statute just to acknowledge the fact that students can and no doubt, someyoung
ones no doubt will do exactly that with their time. How persuasive would it be to people who would be concerned, as | think you and |
would about the adoption of such a statute, how persuaded would we be by the argument that the state’s being completely neutral. It just
happens to mention erotic fantasy and provides information. That is my question.

BILL PRYOR: I’'m confident | would have a much better chance of having the ACLU on my sideif the statute provided a moment of
silence for erotic fantasy.

WALTER DELLINGER: I think you' re exactly right about that.

MARGOT ADLER: Isthat the end of your answer.
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BILL PRYOR: Yesitis.
WALTER DELLINGER: And anexcellent answer itis.
MARGOT ADLER: Youdidn't realy answer hisquestion.

BILL PRYOR: Well, infact, if the statute so provided and included the language in the Virginiastatute, the catchall, what | would call the
catchall language or any other silent activity of the student’s choice, then | would think yes, again, to make your point, Walter, that bad laws
are not always unconstitutional laws and | would think that would be a constitutional law.

WALTER DELLINGER: Well, | think thedifferenceis, the only point | want to makeisit does strike me asan official encouragement and
that whileit’snot unconstitutional for the state to either encourage or discourage erotic fantasy, they may do either one, | think that religion
isan areawhere we think it's no business of government to get into either encouragement or discouragement. My point isthat when the
legislature singles one of these out, it’s not being neutral but it...

BILL PRYOR: That's not right. The First Amendment does more than that and what this Virginia law is doing is what the First
Amendment itself does and the First Amendment not only saysthat there shall not be an establishment of areligion nor shall there be any
law prohibiting the free exercise thereof. We have long had, for centuries, had, in this nation, laws that expressly protect religious
expression that expressly note that religious expression is not disfavored, that it is protected and that is al thislaw does.

WALTER DELLINGER: Well, you see, | strongly agreewith that, | just don't think that’sall that thislaw doesand, in fact, the argument
that the law accommodates religion is met with the answer that a statute that provides for amoment of silence for each student to use as
he or she seesfit, aso fully accommodates the desire of some families, parents, rabbis, parishioners that the time be used to pray, that’'s
why it is something that’s any business of the government to go and add the word prayer. Now, an earlier Supreme Court case was a
dightly easier example for my side of this debate because in the earlier case of Wallis against Jaffee, there already was a statute that
provided a moment of silence. They passed a new law just to add the word for prayer so that everybody could officially vote that that
was the collective governmental wisdom, that's where | think the line was crossed.

MARGOT ADLER: Now, Attorney General Pryor, do you have a question for Walter?

BILL PRYOR: Well, Walter, | heard you say the rule today that I’ ve heard you say before, government prayer bad, private prayer good.
What | cannot understand is why you do not follow your own rule here, where neither the government nor a religious majority has
sponsored a prayer but any prayer that does occur with the expressed allowance of silent prayer has to be purely private?

WALTER DELLINGER: Well, | think this is the hardest and the closest case but it does seem to me that it is precisely because the
government itself has no need, it's the gratuity of the government deciding for or against whether to put prayer in that constitutes the
endorsement. Again, it'snot the student praying that isunconstitutional nor even the creation of the occasion, it’'sthe government’s official
imprimatur. | think that’s stronger, for example, in the caselike the Texasfootball casewhich, | think, will excite anumber of our listeners
and audiences sincefootball and prayer werejoined at the hip and on southern Friday nightsin much of thiscountry. It was defended they
having a prayer right before the footbal| game as being a choice of the students, a one minute open forum, but students don’t get up and
debate the war in the Middle East during this moment before the football game and was designated for prayer or meditation or some other
sportsmanship message. It wasn’t an open forum. You couldn’t say winning is not the most important thing, winning is the only thing
or let’s cream the other team, you could only either pray or talk about one other thing closely related to it by the government’s own order
and, it seemsto me, that that really does crossthelineinto the collectivization and the governmentalization of prayer and that those on the
court who believe in private religious expression ought to be and are surprisingly not equally fervent that the government ought not be
telling people what religious views they ought and ought not be expressing.

BILL PRYOR: There'saproblem with that and the problem isthat the view of those four dissenters, Walter, has so infected, not just the
law and just not misunderstanding among lawyers and judges about what the First Amendment requires, it has infected public school
classrooms and there was evidence in the legislative record in Virginia, including our mutual friend, Jay Secula, who testified before the
Virginialegidature, that many teachers and principals believe that the decisions of the Supreme Court, the separation of church and state,
somehow banishes any expression of religion from the public school and whenthe Virginialegidature reacts, just as Congressdid in passing
the Equal AccessLaw and in other examples, when the Virginialegislature reactsto that and makesit clear, no, that’s not the case, it’s not
unconstitutional .

MARGOT ADLER: What about that?

WALTER DELLINGER: | believeit’sunnecessary for the state to put in itscode prayer, though | fully agreewith Attorney General Pryor
that anumber of school officials, particularly inthe‘ 70's...it wasalmost, if you'll pardon the expression, an unholy alliance between alot
of secular school officials who believed that, because public premises were involved, there could be no religion and who actively
discriminated against religious clubs and religious expression, joined with people who wanted a constitutional amendment that would lead
to the government collectivization of prayer, al of them said and told everybody that prayer and God have been expelled from the public
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schools. | think that was never thelaw but | do agreeit was a problem. What we did when | headed the Office of Legal Counsel, wasto
send school guidelines to every single school superintendent in the United States of America and we made it clear, both sides of this
principle, that where you allow voluntary clubs and activities, the Fellowship of Christian Athletes is equally entitled to meet, where
students can read book reports of the students choosing to other people, if they can choose a book about religion, if they can write a
biography of agreat person, they can choose to writeit about Jesus, where the val edictorian can choose her subject, she can speak about
religion. Where auniversity funds student publications, it can not in any way discriminate against religious publications. Whereyou can
hand out literature on the campusof ...in ageneral way, studentsare allowed to that, you hand religious literature, we madethisall clear but
we also made clear that it’s not for the government itself to say that’s what these activities are for.

MARGOT ADLER: ThisisNPR’s Justice Talking. I’'m Margot Adler. Thirty states have laws that mandate or authorize amoment of
silence at the beginning of the school day, aretheselawsacall to prayer? Do they serve alegitimate secular purpose. If you'rejust joining
us, we're having a debate at the Federalist Society Conference in Washington, D.C.  And now 1I’d like to go into the audience at that
conference and take some of your questions and comments. First, let me find my mike, seeif it works, it does. Start right here.

MAN: My questionisfor General Dellinger. If | recall from constitutional law, the endorsement test hasto do with whether an ordinary
person, amember of the general public, would understand from the state action, that the state has effectively endorsed religion. If | recall
fromfirst year tort law aswell, the question of what areasonabl e person would do under the circumstances, say in an ordinary negligence
case, isafactual question that is usually not settled by a court but which isinstead assigned to the jury so, my question for you General
Dellinger is, how can we confidently say, how could a court confidently say that the presence of the word prayer in a statute by itself
would lead a reasonable person to believe that the state was endorsing prayer, isthat not more properly afactual question that should go
toajury?

WALTER DELLINGER: Mr. Sales(indistinguishable) was one of thelast people | had achancetoteach, Ken Starr was one of the earliest
| had achanceto teach and it's an excellent question and | do think that under aview of thelaw that what mattersiswhether people perceive
there to be an endorsement that you might have difficulty establishing that the placing of the word prayer in the statute met that factual
test, | really agree with that. | think, however, that | don’t agree...| agree with you about what the law said, | don’t agree that the law is
right and | think it's wrong both ways. People will tell you that putting a...there were 3 or 4 dissenters that thought that Ohio couldn’t,
on afirst come, first served basis, allow the placing of a Christian crossin the Capitol Square because people might wrongly assume that
the government was endorsing it. It wasn’t, you know, the next week there could have been a pro life or apro choice or pro democratic
display but...therefore, | think it matters what the government actually does. What the government had done in Capitol Squareis truly
create aneutral forum and where they’ ve done that, even if some citizens misapprehend it as being an endorsement, | wouldn’t strike it
down. Ontheother hand, evenif students, pupilswould not seeit asan endorsement. | think it'sinvalid. The statelegislature hasall told
us that thisis what the moment is for so, | think you're right about the existing law. 1I’ve got alittle bit of trouble but | think the law is
wrong, both ways on that. That the mere fact that...alot of people say that if you allow the Fellowship of Christian Athletes to meet on
the public school campus, some might think you' reendorsing. Well, that’stoo bad. They havearight of equal access notwithstanding that
misapprehension in my view. You correctly state what's in the law, however.

MARGOT ADLER: Let'stakeanother question.

WOMAN: My questionisalsofor General Dellinger. You mentioned back in the point about whether the legis ature might haveincluded
this because there is widespread misunderstanding asto what students’ rightsin school actually are, the‘ 70'sbut in just 2 or 3 years ago,
Emily Zardickie was prevented from starting a Fellowship of Christian Athletes club in her Florida high school. Last month a girl was
suspended for wearing a shirt that mentioned God in a pro life context to school. A kid was told not to wear a Star of David because it
violated the gang symbols policy that the school had and that was only ayear or 2 ago. This...| see examples of this constantly because
| cover itinmy job. It'sobviousto methat many, many schools, despite the fact that they’ ve received the federal government guidelines
about religious expression in public school, have no ideareally what those rules are that isn't it conceivable that perhaps putting thisin as
one option, not the preferred option, just an option stated, is helping to get across, again, to people who seem to have trouble understand-
ing these principles, what the law actual is.

WALTER DELLINGER: It seemsto methat...I think your point is very well taken and that in every one of those examplesthat student
was exercising his or her constitutionally protected rights and wrongly being barred from doing so. | don’t think that the state’s...and |
believeit'sfineto givelegal guidance and policy guidancethat it’swrong for school officialsto suppressthosereligiousactivities. | don’t
think the statutory codeiswherewe usually put legal advise and that’swhy...I know it's adebate over...I think we crosstheline when you
makeit part of the code of Alabamalaw that thisisamoment for prayer, becausethen, | think, you’ re starting down the road of government
collective endorsement of religion.

BILL PRYOR: Thisis an instance, Walter, where the legisature wanted to change the law, take a moment of silence law that was
discretionary in Virginiaand makeit mandatory, put aprovision in that would require the attorney general of Virginiato defend thelaw and
madeit clear that this problem that really does exist out there, should not be read by the school administrators who have to now administer
this new mandatory moment of silence. Let’s take the words of the president you served, Bill Clinton, who said, in 1995, some students
in Americahave been prohibited from reading the Bible, silently in study hall. Some students have been prevented even from saying grace
beforelunch. Some school officialsand teachers and parents believethat the Constitution preventsany religiousexpressionat al in public
schools, that iswrong. It'sarare occasion when | find myself in agreement with Bill Clinton, but he was right and thisis a problem that
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continuesto persist. | think the guidelines that the department sent out were good guidelines but, guess what, we still have this problem
in Alabama and my office, with the superintendent of education in my state has had to issue the same kinds of guidelinesto continue to
get out theword. What'swrong with the legislature? They are the lawmakers making it clear when they changed the law that everyone
remember thisiswhat the First Amendment requires.

WALTER DELLINGER: Well, | do agreewiththat. | wrotethosewordsin fact....

And | till agree with them and | don’t think it’s wrong for the government to convey that information. | know you’ re going to
think thisisavery preciouslinethat I’m drawing. I’m not even sure that preambul atory language or statements by the legislators would
be a problem for a neutral moment of silence. | think it's unnecessary for the government to say in the law itself as being set aside for
prayer.

MARGOT ADLER: Bill Pryor, I’'mwondering...you’ vegiven alot of examplesand theaudience hasgiven alot of examples of peoplewho
felt that they couldn’t exercisereligion freely in the context of school, what about the other side of that? Where do you think abuses could
be possiblein coercive, in other words, where do you think there could be coercive prayer in the moment of silence? Do you think there's
apoint where the line could be crossed? How would you determine if the moment of silence was abused? Where there be a certain case
whereit could be in your opinion?

BILL PRYOR: Well, if themoment of silence, thislaw in Virginia, werefollowed to theletter, | don’t believethat it could be coercive. Now,
if you wereto take an example from my state, atragic example of acouple of years ago, where at the beginning of aschool day, ateacher
forced an Orthodox Jewish child to bow his or her head, you know, that, | think, is not just complying with a moment of silence, that is
thekind of coercion that is not only adisgrace, it isunconstitutional but if thislaw, asit’swritten in Virginia, which requires a 60 second
moment of silence for...and each child has his or her individual choice, fully protected to do whatever they want during that moment of
silencesolong asitissilent, | don't believe that can be coercive.

MARGOT ADLER: Let'stake another question from the audience. Let’s...I should...
MAN: I'dliketo ask General Dellinger...

MARGOT ADLER: Let'sget afew for Pryor by the way.

WALTER DELLINGER: He'sright so peopledon’t need to ask him questions.

BILL PRYOR: It'salways niceto be the home team.

MAN: | just don’t understand exactly whereyou’ redrawing theline. You said quite afew timesthat if prayer ismentioned in the statute,
even with this...or other purpose, it’'sno good. What if prayer were mentioned among 5 other things or if it were mentioned with 10 other
silent activities, 100, wherewould you draw theline and how could constitutionally make any difference whether prayer is mentioned with
ageneral clause or whether there is other specifics with it. How can that possibly make a constitutional difference?

WALTER DELLINGER: That'safair question and | think when you take the basic principlethat private prayer isgood and government
prayer isbad, themarginal casesare always going to be where you think the government itself is...becomethe active agent responsiblefor
the prayer, okay. Now, if government has an open forum and prayer is one of many possibilities, the choice then of one among many by
theindividual speaker isnot agovernmental choice. So, thereisapoint at which | would convert over and it’snot ever going to be abright
linebut if you tell peoplethat you' re going to create apublic forum and they could either speak about prayer or broccoli. | don’t think you
can say it’'sagovernment, it's an individual private choice. They chose prayer, they chose not to speak about broccoli and that’s getting
very closetothe Texasfootball case, for example, wherethey elect astudent speaker who can give avery narrowly circumscribed message
inwhich areligiousinvocation is one choice and there’ s one other little choice but there’snot much else. The government, it seemsto me,
hasinappropriately entered the arena of deciding what we should do and there are abused. We' vetalk...youwerevery right about the abuse
we talked about but there are abuses...when you have a school that has a spoken prayer where everybody hasto stand and recite and you
don’t haveto attend that but you give up your right to go to the high school footbal| game when collectively people are making some people
feel asif they arereligious strangersin their own public schools by governmental action and not just by private choicethen | think that too
is something we should be concerned about.

MAN: Yeah, thisquestion isfor Mr. Pryor. Notwithstanding current Supreme Court jurisprudence in the First Amendment and thisis
an establishment case, hadn’t we misunderstood the Establishment Clause. Wasn't the Establishment Clause intended to prevent an
ingtitutional national church, wasn’t it more directed towardsthat kind of thing rather than the problem of state endorsement or even more
problematic, the requirement for secular purpose because your example of this prayer clause, you explained it as some kind of secular
purpose which isreally problematic if we're going to talk about prayer at all.

BILL PRYOR: Right.

MAN: And that would be my question.
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BILL PRYOR: | agree with you that we have, in many ways, not only misunderstood the Establishment Clause which had not only the
narrow purpose of prohibiting an established state church but really the narrow purpose of an established federal church because when the
First Amendment was enacted, of course, there were state that had established churchesbut, | think that not only have one, and sometimes
not been honest about the history of the Establishment Clause. | think that, in some of these contexts, there’s a legitimate First
Amendment question if we assume that the First Amendment, of course, appliesto the states which now, thanks to the 14th Amendment,
passed after the Civil War, wedo. | think thereal question isafree exercise question and afree speech question. Intheexamplethat | gave
of the Orthodox Jewish student in Alabamabeing forced by ateacher to bow ahead, to methat’s not so much aquestion of an establishment
of religion, that’s aquestion of the free exercise of religion or the freedom of speech and that, | think, iswhere we can draw theline alot
in alot morefair and tolerant way.

MAN: | have a question for both generals on the platform. And | take off on General Dellinger’s talk about perception. How do you
reconcile and have you reconciled with the average person’s belief that the law is consistent. The discussion you're having on what isa
much more gray area, with thefact that people always seeinstruments of our government actually having prayer, God, in their institutions,
including our presidents saying God Bless America, Congress opening up with prayers by religious people and even the Supreme Court
having at its doorway the Ten Commandments.

WALTER DELLINGER: I’'mnot surethat | can make consistent the approval of legislative chaplains. I'm dubiousthat that isvalid for
the reason you can't distinguish it. | do think that when presidents speak about their religious views, even invoking the God that the
president worships, that government officials have also a private side that can’t be completely broken off from their government life so,
I’'m much more comfortable with a president speaking of the wellsprings of his own beliefs and we want to hear from a president
personally and other government leaders and they shouldn’t have to censor out their religious beliefs, then | am comfortable with having
thelegidature pass something in the statute books. | know that’safine distinction because the president isalwaysagovernment...aways...
(indistinguishable) agovernment official isthose who have beenin OLC will, in the audience, will attest but presidents could sometimes
must speak their own views aswell, even when they’ re addressing the nation in a governmental capacity.

BILL PRYOR: | think the question was a good one and the question was, how can we reconcile what are still prevailing government
sponsorships of prayer, not only public prayer but government sponsored prayer that still occur in institutions of government including
the Supreme Court, including legislative chaplains, including the Montgomery, Alabama City Council or County Commission, which
begins ameeting with a prayer, how do we reconcile it with these decisions particularly in the area of public schools and it’s not an easy
reconciliation. Now, thefact of the matter isthat the founders did not view an acknowledgment of God or prayer asaviolation of the First
Amendment. Now, granted, we didn’t have widespread public schools and what the court has said in this area, of course, isthat children
aredifferent, they’ reimpressionable. That we are sending an almost dangerous message to them with agovernment sponsorship of prayer.
You know, that’swhy | said earlier inthis debate, | find that question about the teacher-led prayer more difficult than Walter does because
kids hear all kinds of things with which they don’t agree and one of the things they learn as citizens of this country is that they have
freedom of conscience, they have the right to their own beliefs but that doesn’t mean that they’ re going to always agree with what they
hear. And, our institutions still do recognize that there can be acknowledgments of God and that our institutions have always presupposed
the existence of God, that we derive our rightsfrom God, not from government, that wasthe critical differencein thefounding of America.

MARGOT ADLER: Bill, givenwhat you said, what do you think about the posting of the Ten Commandmentsin public schools because,
of course, some peoplewould arguethat, for somereligions, certainly Hindus and others, several of those commandments go against their
belief.

BILL PRYOR: Well, the Supreme Court of the United States ruled, in 1980 in a case from Kentucky, Stone versus Graham, that you
cannot have a permanent posting of the Ten Commandments in a public school classroom so, as a lawyer, | would say it's a settled
question...

MARGOT ADLER: But, personaly.

BILL PRYOR: ...now if you ask...personally | think it's pretty hard and disingenuous to defend the court’sdecision, again, unlessyou’'re
recognizing that children are this special group of citizenswho have to be kept away from the dangerous messages of religion. You have
ahard time reconciling thiswith the notion that the court that handed down that decision, it'sa5 to 4 decision, itself has multiple depictions
of the Ten Commandmentsin its own courtroom and it’s not just one, folks. There are many depictions of the Decalogue in the Supreme
Court of the United States. It’s carved on the doorsto the courtroom, there'satablet 6 feet tall directly above where the Chief Justice sits,
therearelittle brassmedallionsall aong the railings with depictions of tabletswith the Roman numerals 1 through 10 and there on theright-
hand wall, at thetop of thewall, isafrieze of ancient lawgiverswith Moses, 6 feet tall, holding tabletswith Hebrew letters, | wonder what
itis.

MARGOT ADLER: Let'sgo back inthe audience and take some more questions and comments unless, of course, Walter has something
to say.

WALTER DELLINGER: I’'m not ever going to run for Attorney General of Alabamato get to Bill Pryor. You know, part...while...part of
the problem is that we don’t think of the school teacher as the government, do we. You know, | think if this debate were about whether
the government could post areligious message chosen by the government in every IRS office and direct IRS agentsto tell everybody that
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camein to be audited, that the IRS agent could say, I’m going to lead usin prayer.
MARGOT ADLER: They'regoing to feel they need it at that point.

WALTER DEL LINGER: Wewould be horrified that the government wasdoing it. Ordinary people, realistic people seethe public school
teacher Ms. you know, Jones that they remember from the 4th grade, don’t see her as an IRS agent. 1t takes years of careful training in
constitutional scholarship to redlize it is a matter of law, the IRS agent, you know, the director of the Internal Revenue Service and the
school teacher are both the government and that’swhy | think it is sometimes hard for people to understand, you know, why we think that
“government officials should not be making thereligious decision.

BILL PRYOR: Butthere’'sareason, thereisacritical difference here and there’'s acommonsense reason why we see adifferencein the
school and it’s not the teacher, Walter, it’s not just to focus on the teacher, the problem is, when we send, as parents, our children to school,
we expect more than we do from an audit with an IRS agent. We expect our children to beinstilled with values that will make them good
citizensand millions of Americansthink that job isnot performed adequately when religion or religious values are excluded and that’ swhy
it'smore difficult.

MARGOT ADLER: But they can send their kids to Sunday school or Saturday school.

BILL PRYOR: They certainly can but the problem with that isthat a child who hasto be educated and reared every day doesn’t just need
that message one day out of seven.

MARGOT ADLER: Let'sgo onto another question.

WALTER DELLINGER: Well, let mefollow-up onthat. The other side of that coinisthat the parentswho have aconstitutional right to
arrange for the religious upbringing of their children have theright to insist that the state, through the public school, not teach areligion
that's contrary to theirs and that’s the other side of the coin that you just articulated and perhaps you can respond to that.

BILL PRYOR: Well, that'sthereason | am not, eventhough | think the question ismore difficult than Walter would allow. 1’m not troubled
where the court has drawn the line and, | agree with you, the real question in these casesis not about establishment, the real question is
about free exercise, freedom of conscience and free speech, just asyou stated it.

MAN: The State of New York just adopted ameasure setting aside a public school classroom for Muslim studentsto use during the season
of Ramadan to pray, I’m wondering, Walter, if you think that is a permissible accommodation of their free exercise rights or whether it's
an impermissible establishment of religion. Actually, I'd like for both of you to respond.

WALTER DELLINGER: I think that's an interesting question and | think that the answer would be if the school makes|ots of effortsto
accommodateindividual decisionsthat there be prayer or similar activitiesthen | would be comfortablewith it whereit’struly amatter that
students aredoing. If you otherwise facilitate people being able to exercise their religion by, you know, by doingit. If other groupswith
similar needs could do so then | think one could defend that. If you move just beyond silence into these other prayer activities that Bill
Pryor thinks are aclose case, | represented anumber of religious groupsin the Texas football prayer case, the American Jewish Congress
and anumber of other organizations, and one of the pointsthat that amicus brief madeisthat government involvement in religionisbad for
religion from the wellsprings aview pointed you' ve often expressed, the...you know, what happensis, when you have government prayer,
what follows with it is the government censorship guidelines. Back in Lee versus Wise when they would have an officially designated
prayer at graduation, they wouldn’t stop there, they would then say, but you must not utter the word Jesus, you must not give a sectarian
prayer, the prayer has to be reviewed by some government official, that is inevitably what happens. You either get government
sponsorship or something that really makes people religious strangersin their school or you get government officials censoring prayer. |
don't seeit asany good role for government in determining the content or whether there should be prayer and the First Amendment saves
us from that by both prohibiting all forms of official prayer while both preserving and protecting all forms of truly private prayer.

BILL PRYOR: I’'m heartened to hear that New York, which hasbeen, you know...my state, Alabama, isthe source of most Establishment
Clausecases. New York hasto bethe primary venuefor casesinvolving free exerciseviolationsand it wasjust thislast term of the Supreme
Court, again, in the Good News Club case, where New York was, once again, slapped down by the Supreme Court because they wouldn’t
let a Bible club on school premises after school hours. 1'm heartened to hear that they’ re making that kind of allowance for Muslim
students during Ramadan. That, to me, isagood sign for New York.

MARGOT ADLER: Let'stakeanother question.

MAN: Thisis, | guess, primarily directed to General Dellinger. Evenif you accept the notion that amoment of silenceis not government
coercion and even you accept, going further than that, that being subjected to prayer in public events, Congress and In God We Trust on
acoin isnot coercion, | fail to see how you cannot consider it to be coercive to require an atheist, such as myself to say the Pledge of
Allegiance clause which says, one nation under God. |I'm an American citizen just like everybody who has religious beliefs and |
understood your earlier comments of you...weredismissing, out of hand, the notion of any effective constitutional challengeto lawswhich
require the Pledge of Allegiance. If | misunderstood you, please clarify.
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WALTER DELLINGER: Let me, yeah, let me be quite precise. | believe that a school may organize students to say the Pledge of
Allegiance but | do not believe that any person can be coerced to say the Pledge with or without the word God init. | mean, the Supreme
Court said that and | strongly believe and | don’t think we would want to be, you know, alot of people are worried about what would
happenif Elian Gonzolez went back and were organi zed to recite messages chosen by the government, | think we don’t ever want anybody
reguired to recite a speech organized by the government, that that really isacrossavery big road. Understand there’'s some peoplewill be
uncomfortablethat others arereciting and they are not but that, to me, does not makeit, at that level, unconstitutional but certainly nobody
should be coerced into saying that or making any other pledge, in my view.

BILL PRYOR: | agree.

MARGOT ADLER: Last question. Genera Pryor, could Congress passalaw tying federal funding for schoolsto an exercise of moment
of silencein the classroom? Would it be constitutional ?

BILL PRYOR: Thisisfederal education funding. | don’t think...
MARGOT ADLER: Federal education funding.

BILL PRYOR: ...that would violate the First Amendment but I’ m running through the federalism challengesto this...this spending clause
statute which is my new hobby, spending clause.

MARGOT ADLER: That'swhy we asked you this at the Federalist Society.

BILL PRYOR: You know, if the federal funding isfor education and particularly has some relation to ensuring that there are going to be
reasonabl e accommodation in schools for release time programs or extracurricular activitieslike Bible clubs, there’s a close relationship
there, | wouldn't have a problem with tying that to a moment of silence but |, at least as a matter of policy, if not law, I’d object to these
extraneous strings that have nothing to do with the funding purpose that come down from Congress upon the states.

MARGOT ADLER: Any thoughts?

WALTER DELLINGER: | believeit’scongtitutional. Thiswas constitutional when Congresstied federal fundsto schoolsproviding equal
accessto religious groups on the samebasisasall other groups. If the law itself passes, constitutional musters, | believe aneutral moment
of silence would, Congress can say, we want that and we want...and | very strongly believein the equal access principlethat Congressdid
adopt as part of a national mandate. I’m less uncomfortable about national mandates, however, than many people in this room.

MARGOT ADLER: We'rejust about out of time. It'stime to give our debaters alast chance to make some final brief remarks. First,
Attorney General Bill Pryor.

BILL PRYOR: Well, | returnto my last sentencein my opening statement. Thereisnothing dangerous about aclassroom of silent children.
In fact, many parentsin the United Stateswould find it arefreshing sight and so, | think, would many teachers and...with our tradition of
not only respect for religion but also a healthy hostility toward government sponsorship of religion. | think that the Commonwealth of
Virginiastruck theright balance. Itis...thisis, after al, the home of Thomas Jefferson where the first guarantee of religious freedom was
enacted and, | think, they have followed in his tradition.

WALTERDELLINGER: | believe...
MARGOT ADLER: Wait. And now, aclosing statement from Professor Walter Dellinger.

WALTER DELLINGER: Well, | believethat Attorney General Pryor and | agree on about 99% of theissuesinthisareaand | think there's
agrowing consensusalong the areathat distinguishes between government religion and private religion which, | think, isquiteencouraging.
I think, when | first got into thisissue in the late * 70's, there were many people that felt that if there was a public premise involved, you
had to excludereligion all together even if many other voices and many other views were freeto be heard. On the hand, there were those
far morewho werewilling to have government self-composed prayer and collectivize usinto reciting the government’s own prayer words.
In other words, there weretwo camps. Prayer isalways good and if we heed government muscleto makeyou doit, we'll get it and those,
on the other hand, who saw prayer as always bad and we want to discourage it wherever we can, even if it's a product of private choice.
I think we' ve come much, much closer together. There'sbeen awonderful consensusthat the line ought to be, whether it's government or
private prayer, not where it occurs, that there’'s equal access to funding for religious speech aswell as all other speeches. It'salittle bit
troubling still, in my view, that | think 3 Justices on the court have it wrong one way and 4 Justices have it wrong the other way. That is,
the courts further apart than the country is on this, though the results are always right. Thank you.

MARGOT ADLER: Former Solicitor General Walter Dellinger and AlabamaAttorney General Bill Pryor, thank you both and thanksto
Dean Router and L eonard Leo of the Federalist Society for their assistance with this program. We closethisedition of Justice Talking with
this thought from Henry David Thoreau: “Silenceisthe universal refuge, the sequel to al dull discourses and al foolish acts...where no
indignity can assail, no personality can disturb us.”
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