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INTELLECTUAL PROPERTY

How Parents CaN HELP THOSE INTERESTED IN THE ENVIRONMENT

AND WoRrLD HEALTH
By E Scott Kieff*

t has become fashionable to argue that patents frustrate

important social goals like protecting the environment

and world health. This essay addresses some representative
concerns relating to patents that appear to be prevalent in the
environmental literature! and in public debates about world
health, and shows how a strong patent system can be better
seen as an important part of the solution, not part of the
problem.

The impact of the U.S. patent system can be best
understood by first exploring the system’s central goals and
effects, as well as its general context. The central goal of
the U.S. patent system is to provide an economic tool for
promoting public access to new technologies.? While the
central effect of the system has been the achievement of this
goal, the impact of such increased access is not an unmitigated
good. For example, while some technologies when put to some
uses may help causes like the environment and health, others
may hurt. This is where an understanding of context becomes
important, because the patent system does not operate in a
legal vacuum.

The potential for harmful impact is well recognized
and addressed by diverse parts of most national legal
systems that regulate and in some cases prohibit the use of
certain technologies, whether they happen to be patented or
unpatented. Consider, for example, the extensive regulations
administered by the U.S. Environmental Protection Agency
(EPA) on the use of chemicals,® those of the Food and Drug
Administration (FDA) on the use of drugs,* and those under
many state laws on the use of firearms.” To the extent that
environmental and health interests are in favor of such
restrictions on use, the interests need not be troubled by the
patent system because the system gives the patentee only an
additional right to exclude use of whatever is covered by the
patent claim.® Patents do not give patentees any right to use.
Therefore, the patent system has no effect on other restrictions
on use, whether the restrictions come from the environmental
or health arenas, or elsewhere.
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In contradistinction, to the extent that environmental,
health, and other interests are in favor of increased use, the
patent system can provide great benefit. A central concern
about patents that is expressed both generally and specifically
in the environmental literature, for example, is the fear
that the patent right to exclude use will cause patented
technologies to be underused.” But the patent literature
teaches that the right to exclude use that is the core of the
patent system’s enforcement rules actually operates to increase
use by facilitating ex ante investment in the complex, costly,
and risky commercialization activities required to turn nascent
inventions into new goods and services.® This right to exclude
competitors who have not shared in bearing the initial costs
of commercialization provides incentives for the holder of the
invention and the other players in the market to come together
in an organized way and incur the costs necessary to facilitate
commercialization of the patented invention.” The drafters of
our present patent system, the 1952 Patent Act, had precisely
this concern for commercialization in mind when drafting
the statute, and were motivated by the specific fear that, for
example, the handicapped in need of a new wheelchair might
not find one to buy if the patent system did not provide an
incentive for it to be brought to market in the first instance.!

The patent system evolved a set of patentability rules such
that the system can generate this increase in use while at the
same time minimizing social costs, including those typically
associated with information, administration, public choice,
races for a common prize, and bargaining.!’ For example,
patent law’s requirements regarding the prior art—the § 102"
and § 103" requirements that an invention be novel and non-
obvious—operate to protect investments, including those by
someone other than the patentee.' In addition, the § 112"
disclosure requirements decrease social costs by giving clear
notice about the property right, which both decreases the
chance of inadvertent infringement and of duplicative efforts
towards the same invention.'®

The complex interactions in the patent system between
the rules for enforcing and obtaining patents operate
dynamically through the crux of the patent, the claim, to
ensure that patents have a scope that is “just right.”'” As Judge
Rich often said about patents, “the name of the game is the
claim... [and] the function of claims is to enable everyone to
know, without going through a lawsuit, what infringes the
patent and what does not.”*® According to Judge Rich, claims
present a fundamental dilemma for every patentee because
“the stronger a patent the weaker it is and the weaker a patent
the stronger it is.”" By this dilemma, he meant that a broad
patent claim is strong on offense because it covers more and
therefore is more likely to be infringed, but it also is weak on
defense because it may cover something in the prior art or
fail to contain a sufficiently detailed disclosure, and therefore
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is more likely to be invalid; while a narrow claim is weak on
offense, because it covers less and therefore is less likely to be
infringed, but it also is strong on defense because it is less
likely to cover something in the prior art or fail to contain a
sufficiently detailed disclosure, and therefore also is less likely
to be invalid.?

Patents vetted through such a self-disciplining regime
can form the basis of licensing transactions with others secking
permission from the patentee to practice whatever is claimed
in the patent. These transactions allow those secking use to
obtain permission for use. For example, a patented technology
that has beneficial environmental or health impact can be
licensed to all those who wish to achieve that impact.

Importantly, the patent system has developed a set
of rules about licensing that operate ex post to maximize
the likelihood that all those wanting such use will get it.
Putative licensees who place a high value on such use and
those who place a low value on such use are both attractive
targets to a patentee as long as the patentee is allowed to set
a different price for different users. This practice is called
price discrimination. Patent law allows patentees to price
discriminate among such licensees because this gives patentees
a strong financial incentive to ensure all those desiring use get
use; even a monopolist who can price discriminate will push
output to the full competitive output level.?! Such beneficial
price discrimination can take place because patent law, and
contract law, allow for the enforcement of the restrictive
licenses needed to prevent arbitrage between low value and
high value users.?? In the presence of such a system, a patentee
is rationally motivated to avoid posting an excessive price
because to do so would scare away would-be paying customers
and this result would be a money-losing venture.

Even where the user is not able to pay any positive
price, the patentee may be rationally motivated to grant a
license for free. The granting of a free license may provide
the patentee with an inexpensive way to preserve the legal
force of the patent property right for use in other transactions
with paying customers.”> The patentee may also be able to
derive advertising benefits from such uses as long as they are
successful uses and their low price does not cause customer-
relations harm with the high-paying customer base.** Thus,
even very low value users are likely to be able to obtain licenses
from the patentee.

Some argue that while patentees may be rationally
motivated to sell permission to each user, and users may be
rationally motivated to buy permission from patentees, such
sales may not be consummated because of various market
failures.” In response to these concerns, some commentators
argue that patents should be protected by a liability rule®
instead of a property rule.”

Indeed, there are already important liability rule
provisions in patent law today. Otherwise infringing uses that
are by or for the federal government enjoy sovereign immunity
protection that effectively results in a compulsory licensing
regime.” In addition, the high costs of litigation under the
present rules of civil procedure and the ability for an infringer
to be kept effectively judgment proof through corporate and
bankruptcy laws may also operate as a form of liability rule
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gloss on the present property rule regime.”

Not only is the market power of the patent not as strong
as it may seem,® it may have the beneficial effect of inducing
even more new technologies. To the extent that some would-be
licensees may not be able to obtain permission for use despite
manifesting some willingness to pay some positive price,® the
presence of such potential customers and the potential for an
independent patent each provide incentives for others to bring
to market some alternative non-infringing substitute.

Moreover, the political process provides several solutions
for would-be licensees. They may prevail on the government
simply to provide such use in particular cases.® They may
alternatively prevail on the government to subsidize their
ability to pay.®

Ensuring an environmental or health use through
a switch in the patent system towards over-all liability rule
treatment should be avoided because these other remedies are
available and because such a shift will frustrate the important
goals of the patent system, including those that are specifically
pro-environment, such as the commercialization of beneficial
technologies. The use of liability rules would lead to a net
increase in social cost and frustrate the very efforts for ordering
and bargaining around patents that are necessary to generate
output of patented inventions in the first instance, thereby
decreasing over-all social access to new technologies.** As
recognized by Robert Merges, it is precisely because private
parties have a comparative advantage over courts in valuing
patents and patented inventions that a property rule is likely
to work better than a liability rule according to the established
test for choosing between the two types of regimes.?

The ability to exclude use through a patent not only
facilitates increased use, it also provides individual actors with
a legal alternative to self-help approaches that may have more
pernicious impact on the ability to obtain use.** Consider,
for example, the concern expressed in the environmental
literature about a form of self-help in the agricultural sector
called “terminator technologies” and the fear that these might
cause environmentally important plant species to die out.”
Terminator technology refers to seeds that were genetically
altered so as to yield crops whose resulting seed will be sterile.®
The technology prevents farmers from harvesting seeds from
crops they have grown using genetically engineered seeds,
thereby forcing farmers to buy more of the original seed each
planting season.* Terminator technology can also be thought
of as the agricultural equivalent of copy protection technology
in the software industry.

Such terminator and copy protection technologies are
each a form of self-help that can be used as an alternative to
legal protection in a way that is likely to be more costly than
legal protection. Consider a market for some modified form
of seed that was altered so as to make it especially valuable
compared to other seeds. Since seeds generate plants that in
turn produce more seeds, the sale of a seed must take into
account the potential of vast progeny seeds that are themselves
potent for germination. The seller must consider the risk that
the buyer will generate maximal progeny, maybe even returning
to the market to sell some progeny seeds in competition with
the original seller. The price needed to cover for this risk will
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far exceed the price needed to cover a sale to a farmer who
will only use the seed for production of a single crop and who
will not generate progeny seed. Buyers secking seed for the
purpose of growing such a single crop will want to identify
themselves convincingly to sellers. Sellers’ willingness to sell
to such buyers at the lower price will decrease to the extent
the seller disbelieves that the buyer indeed intends to and will
use the seed for a single crop. As a result, both pricing and
consummation of that sale are frustrated. In contradistinction,
terminator technology ensures that both sides of the sale
will keep to its terms. Because both seller and buyer know
the seed will only be of value for a single crop, pricing and
consummation of that sale are facilitated.

But technological self-help is not needed if a legal device
will have the same effect, especially if the legal device will be
cheaper. One legal device may be a contract for sale having
a restrictive term, such as a clause agreeing that the seed will
only be used for a single crop. A problem with such a contract
may be that it will have enforcement problems. The ordinary
contract remedy of expectation damages is likely to under deter
breach.®” In addition, contract remedies will have difficulty
reaching any third-party transferees of progeny seeds. Patent
law offers a convenient aid because patents can be licensed
with restrictive terms and patent remedies include the right
to an injunction against any infringer, including both third
parties and those in contract privity with the patentee. For this
reason, courts uphold patent licenses that restrict buyers to a
single use.”! Indeed, restrictive patent licenses have the added
advantage of avoiding the potential risk of some harmful
biological consequences that are feared to be associated
with self-help devices like the terminator technology, such
as the potential for its accidental spread to other plants for
which germination is otherwise desired.” Therefore, patents,
especially when used with enforceable restrictive patent
licenses, may be important tools for avoiding environmental
concerns with terminator technologies.

Indeed, the patent system can also offer some help to
those who are concerned about the need to ensure resources
for custodians of biodiversity.* While developing nations are
often the custodians of biodiversity, they are often excluded
from sharing in the benefits of the patents that derive from such
biodiversity.*! But the enforcement of property rights should
lead to an arrangement in which those benefits are shared with
the custodians.” For example, intellectual property rights in
the United States have been long recognized to be a critical
factor in creating national wealth,* and this pool of financial
wealth is available in at least several senses for use in helping
the biodiversity custodians. Those having the pool of financial
wealth may elect to share it through general international
subsidies. They may also be encouraged to exchange some of
that financial wealth for some continued access to the pool of
biodiversity wealth. To the extent that those granting access to
the biodiversity wealth have not had a fair shot when forging
such deals, efforts to ensure legal representation during contract
negotiations between indigenous cultures and bio-prospectors
might provide one solution. But it is important to realize
that regardless of which method is used to allocate the wealth
created by the patent system, a robust protection for patents
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must be maintained or the wealth itself will be sacrificed.

Not only are patents part of the solution to important
health and environmental problems, calls to abrogate patents
divert attention from many of the more serious problems.
The United Nations World Health Assembly and World
Intellectual Property Organization say they will improve
access to health care in the developing world by attacking the
so-called “problem” of patents on crucial medicines like anti-
malarials and anti-retrovirals.®® They would have us believe
that patents on such essential medicines are little more than
vehicles for driving prices artificially high.

But patents do not cause drugs to be expensive as much
as the high costs of research, development, regulatory approval,
and distribution do. However, even these commercialization-
related costs are not the real barrier for getting drugs delivered
to patients in poverty-stricken regions like those in sub-
Saharan Africa. Ridiculous taxes, import duties, and regulatory
barriers are one set of important problems that must, and can,
be eliminated immediately. In many cases, taxes and import
duties reach well above 50%.%

Frequently, after drugs have been found safe and effective
by careful regulatory review in the United States, Europe,
and Japan, and used widely by citizens there, an additional
regulatory review period involving thirty-odd months and
high fees are imposed before importation is allowed to poverty-
stricken regions. This is all in the name of the “public interest.”
Even drugs provided for free are often hit with tremendously
high import duties; plus they face the same regulatory costs as
expensive drugs.

All of these costs are borne by the poverty-stricken
populations. And while some of these costs actually may
be serving as important subsidies to local governments
and economies, those can, and already are, being more
efficiently provided directly by the U.S. and others. Of the
new drugs that are essential and patented, many already are
being provided to these regions at ultra-low cost or for free.
They are getting there, but not to the patients. The problem
is distribution, not price and not patents. Just imagine, if
your newspaper delivery person were given free papers but
not paid per delivery, and then ran the risk any profits they
did make could simply be taken away. Would you really be
surprised if the delivery service went out of business; or was
never even started? Local patent enforcement would facilitate
the business model for delivery by domestic operations in
the first place and improving the general rule of law would
protect livelihoods from expropriation. And what if instead of
newspapers they were high-value drugs? Why would they not
end up on the black markets in the U.S., Europe and Japan?
Enforcing patents internationally helps block such black
markets. The potential for such black markets discourages
both initial supply and local distribution.

Strengthening the rule of law will empower local
populations at the grassroots level to overcome these obstacles.
Protecting patents and enforcing contracts serve as essential
enabling devices for development of the businesses needed to
get distribution done. And patents also help in an even more
direct way, because the one natural resource that is uniformly
distributed wherever there are people is the intellectual capital
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stored in every person’s mind. It is a tragic straw man to point
out that inventors in these regions are ill-equipped to compete
in solving the high technology and biotechnology problems
being worked by top teams in wealthy U.S., European, and
Japanese laboratories. Inventors in the developing world, like
inventors everywhere, are smart people working to solve the
problems they face; necessity is the mother of invention. These
inventors can and do solve a range of practical problems in the
developing world not solved by the top research teams in the
most developed world precisely because of more keen contact
and need.

Access to basic health care is a more critical problem that
screams for a solution. When doctors, nurses, hospitals, and
long-established, essential treatments and basic medical care
are not even available, it surely is an imprudent triage to focus
such attention on cutting-edge innovative medicine. The vast
majority of the drugs on the World Health Organization’s
essential medicines list are not even covered by patents today.
A host of important diseases including those most often
discussed in addition to many others are well treatable by this
large array of important, but unpatented, medicines. Indeed,
the many wonderful private, foundation, nongovernmental
organization, and public efforts already being made to
improve access to basic health care in these regions are a proud
testament to the effectiveness of this approach. Additional
efforts in this direction can have high impact, quickly.

Real lives are being lost. Real action is needed. Patents
are an important part of the solution. But it is even more
important in the short run to continue to improve access to
basic health care and to remove the barriers to distribution for
drugs, whether patented or not.

We also should continue to help strengthen the rule
of law over time. Botswana has long stood as an impressive
example of efforts on this front, and new initiatives along
these lines by President Bingu wa Mutharika of Malawi offer
similar hope. The developed nations of the world interested
in improving access to health care should continue to spend
financial and political capital to bolster these efforts.

In conclusion, a well functioning patent system can help
on matters of the environment and health because it increases
public access to new technologies, decreases use of dangerous
self-help approaches, and increases the wealth available for
all purposes. To the extent new technologies are helpful
to environmental or health goals, such as cleaner burning
engines and better drugs, the patent system can be seen as
helpful by facilitating their commercialization. To the extent
new technologies are harmful to environmental and health
goals, such as poisonous chemicals, the patent system can be
seen as at least not causing damage because the patent right to
exclude use would not interfere with a regulatory system’s own
effort to exclude use. Those concerned about health and the
environment should look to patents as part of the solution,
not part of the problem.
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