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The Supreme Court’s recent decision in Citizens United 
v. FEC1 will have a lasting and profound impact on 
the future of campaign fi nance regulation.2 Citizens 

United will impact several other areas of law as well,3 not the 
least of which is federal tax law.4 Th is article explains how 
Citizens United—and the First Amendment—apply to the law 
of tax exempt organizations generally, and Internal Revenue 
Code Section 501(c)(3) specifi cally. 

Currently, organizations exempt from federal income tax 
under IRC § 501(c)(3), often called charities,5 may not engage 
in more than an insubstantial amount of lobbying or violate 
what is known as the political prohibition, the campaign 
intervention prohibition, or simply, the prohibition.6 Th e 
prohibition requires that a charity “not participate in, or 
intervene in (including the publishing or distributing of 
statements), any political campaign on behalf of (or in 
opposition to) any candidate for public offi  ce.”7 Th e Internal 
Revenue Service (Service) investigates all relevant facts and 
circumstances in determining whether a charity has engaged 
in impermissible lobbying or campaign activities.8 As a result, 
no clear standards exist for a charity to determine whether 
it has run afoul of the political prohibition. Most charities 
therefore refrain from engaging in any speech that the Service 
might consider a violation of the political prohibition.

Citizens United is but one of many cases dealing with 
challenges to laws regulating core political speech,9 including 
“issue advocacy.”10 In Citizens United, the Supreme Court 
powerfully reaffi  rmed that strong protection for, and necessity 
of, core political speech as “an essential mechanism of 
democracy.”11 Th e Court stressed the need to avoid chilling 
political speech by giving it “breathing space” and by not 
prescribing complex rules regulating it.12 Th e Court further 
explained that government eff orts to chill speech by adopting 
a multi-factor balancing test must be viewed with skepticism, 

not deference, and subjected to strict scrutiny.13 Finally, it held 
that permitting a corporation to engage in campaign-related 
speech through its political action committee (PAC) does not 
allow a corporation itself to speak, concluding that the ban 
on corporate political speech was, in fact, a ban on corporate 
political speech.14

Citizens United and other cases dealing with core speech 
aff ect the tax exempt sector in at least three ways. First, IRC 
§ 501(c)(3) and the Service’s enforcement thereof must 
comport with the procedural due process requirement that a 
law provides fair notice of the conduct it prohibits.15 Second, 
the political prohibition is unconstitutionally vague on its face 
and as applied to charities engaging in political issue education 
and advocacy.16 Th ird, Citizens United casts serious doubt on 
the veracity of the “alternate channel doctrine” (ACD), which 
allows speech-related prohibitions on an entity so long as there 
exists an alternative route or channel by which an entity may 
engage in those activities.17 Th is article will address each of 
these in turn, but greatly emphasizes the latter. 

I. Procedural Due Process Demands Fair Notice of Prohibited 
Conduct

Th e Due Process Clause of the Fifth Amendment 
provides that “No person . . . shall be . . . deprived of life, 
liberty, or property, without due process of law.” Th is clause18 
requires that a law provide fair notice of conduct it prohibits—
that a law not be vague.19 A law violates due process when it 
fails to provide fair notice20 of prohibited conduct; when it 
may authorize and even encourage arbitrary, discriminatory, 
and selective enforcement;21 or when the government in 
its enforcement makes “value laden conclusion[s]” that an 
organization is “too doctrinaire.”22

Th ere are two contexts in which vagueness claims 
frequently arise: criminal prohibitions and laws regulating free 
speech. Generally, if a claim of unconstitutionality involves 
free speech, the claim is made strictly on free speech grounds. 
And if a claim involves criminal prohibitions, the claim is 
brought on due process grounds. Together this explains why 
due process fair notice cases deal either with criminal law or 
free speech, but not both.

Th e leading opinion applying the due process requirement 
that laws not be vague to the tax exempt organization context, 
Big Mama Rag v. United States, serves as an example of a 
case that would likely have had the same result regardless of 
whether the claim was brought under the Due Process Clause 
or the First Amendment.

In Big Mama Rag, the United States Court of Appeals 
for the District of Columbia Circuit held that “regulations 
authorizing tax exemptions may not be so unclear as to aff ord 
latitude for subjective application by IRS offi  cials.”23 Big 
Mama Rag (BMR) was an educational, feminist organization 



76  Engage: Volume 11, Issue 3

whose purpose was “to create a channel of communication for 
women that would educate and inform them on general issues 
of concern to them.”24 After the Service denied tax exemption 
under IRC § 501(c)(3), BMR challenged the defi nition of the 
word “educational” within the meaning of IRC § 501(c)(3) 
and as implemented by regulations and Revenue Rulings.25 
Th e court explained at length:

Vague laws are not tolerated for a number of reasons, 
and the Supreme Court has fashioned the constitutional 
standards of specificity with these policies in mind. 
First, the vagueness doctrine incorporates the idea of 
notice—informing those subject to the law of its meaning. 
Smith v. Goguen, 415 U.S. [566, 572 (1974)]; Grayned v. 
City of Rockford, 408 U.S. 104, 108 (1972). A law must 
therefore be struck down if “‘men of common intelligence 
must necessarily guess at its meaning.’” Hynes v. Mayor of 
Oradell, 425 U.S. 610, 620 (1976) (quoting Connally v. 
General Constr. Co., 269 U.S. 385, 391 (1926)). See also 
Baggett v. Bullitt, 377 U.S. 360, 367 (1964).

Second, the doctrine is concerned with providing offi  cials 
with explicit guidelines in order to avoid arbitrary and 
discriminatory enforcement. Hynes, 425 U.S. at 622; 
Goguen, 415 U.S. at 572–73; Papachristou v. City of 
Jacksonville, 405 U.S. 156, 170 (1972). To that end, 
laws are invalidated if they are “wholly lacking in ‘terms 
susceptible of objective measurement.’” Keyishian v. 
Board of Regents, 385 U.S. 589, 604 (1967) (quoting 
Cramp v. Board of Public Instruction, 368 U.S. 278, 286 
(1961)). See also NAACP v. Button, 371 U.S. 415, 466 
(1963) (Harlan, J., dissenting) (“Laws that have failed to 
meet this [. . .] standard are, almost without exception, 
those which turn on language calling for the exercise of 
subjective judgment, unaided by objective norms.”).

Importantly, the court applied the heightened standards 
applicable to regulations touching on speech even though it 
was construing the regulatory defi nition of “educational.”26 
Why? Because BMR advocated a position on “the reaction of 
local feminists” to a plea bargain of a female bank robber in 
Philadelphia—namely “that we, as women, are inextricably 
bound up with each other in the struggle.”27 BMR was not 
discussing political issues around an election, but it was 
advocating for women’s rights in its newsletter with a position 
that the district court thought improperly “doctrinaire” to be 
educational.28 But speech was at issue, so First Amendment 
standards applied.

Th e regulations defi ned educational as requiring a “full 
and fair exposition” of the “pertinent facts” surrounding an issue 
in order for a communication to be considered educational, but 
only if the Service determined an organization “‘advocate[d] 
a particular position or viewpoint.’”29 Th e court explained 
that the test to determine whether a charity met the “position 
of viewpoint” test was for the agent to determine whether a 
position was “‘controversial.’”30 And the record showed that 
only rarely did the Service ever make such a determination.31 
Because the test was only applied after the Service made a 
standardless determination as to the controversiality of a 

position, the court struck the position or viewpoint test as 
unconstitutional.

Th e court then reached the “full and fair exposition” 
standard, which the Service attempted to apply by asking 
whether a communication was supported by fact or opinion.32 
In analyzing the statement by BMR that “we, as women, are 
inextricably bound up with each other in the struggle,” the 
court asked “is the author’s description of the terms of the 
guilty plea suffi  cient to inform readers of the basis underlying 
her opinion? Or is further proof of the existence of ‘the 
struggle’ necessary? If so, would the article satisfy the ‘full and 
fair exposition’ test without that fi nal statement?”33 Because the 
answers to these questions under the Service’s test were unclear, 
the court struck down the test as unconstitutional. Th e court 
further explained that the “futility of attempting to draw lines 
between fact and unsupported opinion is further illustrated 
by the district court’s application of that test.”34 BMR had, 
according to the district court, “‘adopted a stance so doctrinaire 
that it cannot satisfy this standard.’”35 Th is, the circuit court 
held, was simply too much. Th e defi nition of educational was 
deemed unconstitutional because it was unconstitutionally 
vague and required a subjective determination on the part of 
the government.

Th e concerns with vagueness apply equally to the 
prohibition. IRC § 501(c)(3) requires that a charity not 
“participate in, or intervene in” a campaign “on behalf of (or 
in opposition to)” a candidate. Th e defi nition of “participate” 
is “to take part or to share in something.”36 Th e defi nition of 
“intervene” is “to come in or between by way of hindrance 
or modifi cation or to interfere with the outcome.”37 Th us, a 
reasonable person could understand the phrase “participate 
in” a campaign to mean to take part or share in the activities 
surrounding a campaign. Where, as often occurs, issues 
become central to campaigns, merely speaking about issues 
becomes potentially prohibited activity. Th e phrase “intervene 
in” a campaign likewise comes to mean aff ecting or interfering 
with the outcome of an election. Because candidates often 
ally themselves with positions on issues, discussion of issues 
then aff ects or interferes with the outcome of the election. 
Th us, a natural reading of the phrase “participate in, or 
intervene in” includes any discussion of issues important to 
Americans, simply because they might also be important to 
the candidates.

Similarly, the phrase “on behalf of (or in opposition to)” 
any candidate for public offi  ce suff ers the same constitutional 
defect.38 Th e defi nition of “on behalf of” is “in the interest 
of or as a representative of.”39 Th us, the natural reading of 
the phrase would lead a charity to believe that it may not 
discuss issues in the interest of, as an agent of, or directly 
representing a candidate. Th is would seem to be a reasonable 
interpretation, especially since a parenthetical modifying 
phrase “(or in opposition to)” strongly correlates therewith. 
It would seem, then, reading the phrases together, that a 
wide array of campaign-related activity is permissible, such as 
comparing the charity’s position with those of candidates or 
praising and criticizing the merits of the positions taken by 
various candidates. But a charity would soon discover that the 
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Service thought these activities to be political intervention, for 
the Service understands “on behalf of” to mean showing any 
bias (as distinct from partisanship) in light of the statement’s 
timing and myriad other factors.40

In nonprecedential guidance the Service makes it clear 
that “[i]n situations where there is no explicit endorsement or 
partisan activity, there is no bright-line test for determining if 
the IRC 501(c)(3) organization participated or intervened in 
a political campaign.”41 Further, the Service has rejected the 
need for clear lines and voiced its “concern . . . that an IRC 
501(c)(3) organization may support or oppose a particular 
candidate in a political campaign without specifi cally naming 
the candidate by using code words to substitute for the 
candidate’s name in its messages.”42 “Code words,” the Service 
explains, “are used with the intent of conjuring favorable or 
unfavorable images—they have pejorative or commendatory 
connotations. . . . [O]rganizations would not use up air 
time or newspaper space with a code word if the word was 
not intended to communicate to the viewer, listener, or 
reader a specifi c elective choice.”43 If the Service interprets a 
communication diff erently than the speaker or other hearers, 
then the fears of the Supreme Court ring true. Th e charity 
becomes “wholly at the mercy of the varied understanding of 
his hearers and consequently of whatever inference may be 
drawn as to his intent and meaning.”44

On one hand, the statute initially appears to proscribe 
all speech on all policy issues. But on the other, a later clause 
modifi es that proscription to speech in the interest of, as an 
agent of, or directly representing a candidate. Which is it? 
If the proscription falls in-between these understandings, 
how is a charity to know? Th e lack of a clear test means a 
charity has not received fair notice of prohibited conduct, 
and it allows the government to make subjective, value-laden 
determinations, both in violation of due process. A clear test 
must be established. 

II. Th e First Amendment Proscribes Vague Laws that Chill 
Speech

Government cannot regulate speech and speech-related 
activities with laws that chill permissible speech. Congress has 
limited what has been called the “subsidy” of tax exemption 
under IRC § 501(c)(3), and the related ability to receive tax-
deductible donations under IRC § 170,45 to organizations 
that do not “participate in, or intervene in (including the 
publishing or distributing of statements), any political 
campaign on behalf of (or in opposition to) any candidate 
for public offi  ce.”46 However, Congress and the Service 
have avoided delineating the bounds of what is permissible. 
Certainly, “[t]he First Amendment is often inconvenient. But 
that is beside the point. Inconvenience does not absolve the 
government from its obligation to tolerate speech.”47

In Citizens United, the Supreme Court unequivocally 
stated that “First Amendment standards must eschew the 
open-ended rough-and-tumble of factors, which invites 
complex argument in a trial court and a virtually inevitable 
appeal.”48 Th e First Amendment is “[p]remised on mistrust of 
government power,” especially where government’s “business 
is to censor.”49 Th us, government eff orts to chill speech—e.g., 

by fashioning “a two-part, 11-factor balancing test,”50 or by 
steadfastly refusing to craft clear speech-protective tests and 
looking, as the Service does, for “code words”51 in speech—
must be viewed with skepticism, not deference, and subjected 
to strict scrutiny.52

Complex laws regulating speech are in eff ect prior 
restraints.53 Th e Citizens United Court recognized regulation 
of speech and behavior—even speech and behavior that may 
not be protected by the First Amendment—with complex 
laws will result in situations where “[m]any persons, rather 
than undertake the considerable burden (and sometimes risk) 
of vindicating their rights through case-by-case litigation, will 
choose simply to abstain from protected speech—harming not 
only themselves but society as a whole, which is deprived of an 
uninhibited marketplace of ideas.”54 Th e “First Amendment 
does not permit laws that force speakers to retain a [specialist] 
attorney . . . or seek declaratory rulings before discussing . . . 
issues.”55 Th e Court continued, “[p]rolix laws chill speech 
for the same reason that vague laws chill speech: People ‘of 
common intelligence must necessarily guess at [the law’s] 
meaning and diff er as to its application.’”56 And few laws are 
as complex as federal tax-exempt law.

Th e Service’s reticence to provide precedential guidance 
and its policy to avoid litigation on these matters makes this 
First Amendment infringement grave indeed. Th e Service has 
made it its business to seek out “code words” and to fashion 
complex and unknowable “facts and circumstances” tests of 
the sort rejected in Citizens United. Th e unfortunate reality 
is that many charities “will choose simply to abstain from 
protected speech.”57 Th at is, charities are chilled from engaging 
in otherwise protected core political speech.

With respect to the prohibition on political intervention 
in IRC § 501(c)(3), there is the added constraint that 
organizations are unable to vindicate their rights through 
case-by-case litigation because the Service rarely enforces its 
“I-know-it-when-I-see-it” standards,58 and even then, only 
selectively.59 Enforcement poses grave administrative costs, 
including signifi cant time and expense for discovery, as 
well as practical concerns regarding the comparative cost of 
litigation against the cost of paying excise taxes. Accordingly, 
organizations avoid any speech the Service might consider 
problematic. Th is is the very evil the First Amendment sought 
to avoid. Th e only solution to the vagueness problem is a clear, 
bright-line, speech-protective test such as the express advocacy 
test.60

III. Citizens United Eff ectively Invalidates the Alternate 
Channel Doctrine vis-à-vis Tax Exempt Organizations

Citizens United signifi cantly undercuts the single most 
important rationale the Supreme Court has used in upholding 
restrictions on charities’ speech—what has become known 
as the alternate channel doctrine (ACD).61 “Scholars have 
argued that the [political prohibition] is unconstitutional, or 
at least ‘constitutionally suspect,’ for decades.”62 Perhaps the 
strongest of these arguments is that to the degree the political 
prohibition “imposes more than a restriction on using tax-
deductible funds for campaign intervention . . . it violates the 
Constitution.”63 Th e ACD is one method to prevent charities 
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from spending tax deductible monies for political campaign 
activity.

Th e ACD holds that the government need not subsidize 
constitutionally protected speech, but that an entity receiving 
government funds (whether in the form of tax exemption, or 
the ability to utilize tax deductible donations, which the Court 
views as subsidies, or in the form of a direct grant) must have 
an alternative channel through which it may engage in core 
political speech. Th e doctrine began with Regan v. Taxation 
with Representation of Wash.64 Taxation with Representation 
challenged the clause of IRC § 501(c)(3) that prohibits a 
charity from engaging in more than an insubstantial amount of 
lobbying as unconstitutionally conditioning its tax exemption 
on surrendering its ability to engage in core political speech.65 
Th e Court noted that the tax benefi ts a charity receives—
being exempt from paying federal income tax and the ability 
to receive tax deductible donations—are akin to subsidies.66 
Critical to its decision was the Court’s diff erentiation between a 
statutory scheme prohibiting subsidization of certain activities, 
on the one hand, and a scheme preventing subsidization of an 
organization that engages in certain activities on the other.67 
Th at is, government need not subsidize constitutionally 
protected activity but neither may it ban that activity, either 
directly or indirectly.68 Finally, the Court explained how TWR 
could establish a related organization under IRC § 501(c)(4), 
as an alternate channel, to engage in an unlimited amount of 
lobbying activity.69

Th ough TWR was a unanimous opinion, Justice 
Blackmun wrote a concurring opinion, joined by two other 
Justices, underscoring the importance of having an alternate 
channel through which the organization could speak. Justice 
Blackmun made clear that TWR had a right to lobby under 
the First Amendment, but that channeling this speech 
through a 501(c)(4) affi  liate was permissible so long as TWR 
could control the 501(c)(4) organization, and the 501(c)(4) 
organization could speak for the 501(c)(3).70

While Justice Blackmun’s position does not seem 
controlling, subsequent decisions have made clear this was the 
proper rationale. In FCC v. League of Women Voters (LOWV),71 
the majority opinion explicitly relied upon Blackmun’s 
reasoning in striking down the federal prohibition on 
“editorializing” for public broadcasting stations that received 
federal funding.72 Importantly, the ban applied to all station 
“editorializing” speech, not just speech paid for by the federal 
funds.73 Because no alternate channels of speaking existed, the 
law was unconstitutional.74

Additionally, in Rust v. Sullivan, the Court relied 
upon the availability of an alternate channel in upholding 
conditions on Title X family planning funding that prohibited 
all discussions of and referrals for abortions between medical 
providers and their patients in programs funded by Title X 
monies.75 Importantly, the Title X recipients have access to 
alternate methods of spreading their message and so were free 
to educate about, refer for, and perform abortions in any non-
Title X program.76 Th e Rust Court relied upon the part of the 
majority opinion in TWR that Justice Blackmun expounded in 
his concurrence for the alternate channel proposition, thereby 

showing that alternate channel availability was central to that 
opinion as well as Justice Blackmun’s concurrence.77,78 

One notable feature of the alternate channel cases is that 
TWR is the only case in which the acceptable alternate channel 
is actually a diff erent legal person. In LWV, the government 
could not constitutionally prohibit the League’s editorializing, 
except to the extent the speech was funded with government 
monies. In Rust, the medical providers (whether hospitals, 
doctors, or nurses) were permitted to educate about, advocate 
for, and perform abortions, just not inside the context of the 
Title X-funded program. TWR was actually required to create 
a separate legal entity through which it could speak, but only 
if the 501(c)(3) organization could both control and have its 
message disseminated by the 501(c)(4).

A fi nal aspect of TWR worth mentioning is that 
the Court, and Justice Blackmun, in what has become the 
controlling analysis, chose to allow the alternate channel 
to be a diff erent legal person notwithstanding the existence 
of other options available to fi x its subsidization concern. 
Generally, the only benefi t that 501(c)(3) organizations 
receive that 501(c)(4) and 527 organizations do not is the 
ability to receive tax-deductible donations.79 None of these 
organizations pay federal income tax on any activities that 
further their respective exempt purposes.

Th ough not argued in the TWR briefi ng, the Court had 
a diff erent option to alleviate its subsidization concern. Th is 
option would operate in a similar way to the unrelated business 
income taxation system. A charity could speak and yet ensure 
deductible donations are not used if it implemented a record-
keeping and reporting system parallel to the unrelated business 
income taxation system. Unrelated business income (UBI) is 
taxable income derived from a charity’s business activities that 
are unrelated to its charitable purpose.80 UBI is permissible 
so long as the unrelated business is not the primary or more 
than an “insubstantial” purpose of the charity.81 Political 
intervention can be tailored to further the educational, 
religious, or other charitable purpose of an organization and 
yet not detract from its charitable mission.82 Requiring that 
deductible donations be kept separate eff ectively satisfi es 
the only recognized governmental concern—subsidization 
of political speech.83 Such a system would ensure that non-
deductible monies are used for political intervention but 
the remaining functions are accep[tably “charitable.” Such 
a system would only work if bright, clear, speech-protective 
lines exist to identify exactly what constitutes political 
campaign activity.84

Citizens United casts grave doubts on the viability of 
the ACD, and therefore the constitutionality of the political 
prohibition. Citizens United involved a challenge to the 
provision of the Bipartisan Campaign Reform Act (BCRA) 
that banned corporations from making electioneering 
communications.85 Th e Citizens United Court explained 
at length that requiring a corporation to speak through 
another person, in that case through a PAC, meant the 
corporation was not the speaker.86 Th e ban on corporate 
electioneering communications was a “ban on corporate 
speech notwithstanding the fact that a PAC created by the 
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corporation can still speak.”87 Th e PAC is a legally distinct 
person from the corporation.88 So allowing a corporation to 
speak with its connected PAC is, in fact, not allowing the 
corporation to speak at all.

But “[e]ven if a PAC could somehow allow a corporation 
to speak—and it does not—the option to form PACs does 
not alleviate the First Amendment problems” with requiring a 
PAC speak for a corporation.89 Th e Court then explained the 
burdens imposed on PACs, stating that “they are expensive to 
administer and subject to extensive regulations.”90 Some of the 
applicable regulations require that a PAC appoint a treasurer 
who must then be forwarded all donations, the PAC must 
keep detailed records regarding contributors and maintain 
them for numerous years, and they must fi le new registration 
statements to report any changes within ten days.91 “And that 
is just the beginning, PACs must fi le” detailed monthly and 
last-minute reports of all cash on hand, itemized receipts of 
any type of income of any kind (including loans), aggregate 
and itemized expenditures, among other obligations.92 “PACs 
. . . must exist before they can speak,” and a “corporation 
may not be able to establish a PAC in time to make its views 
known.”93 Th us, requiring a corporation to speak through a 
diff erent organization is a ban on the corporation’s speech, and 
does not comport with the First Amendment.

It follows, then, that the rationale in Citizens United 
supports the idea that, requiring a charity to speak through 
not one but two diff erent organizations is a ban on the charity’s 
speech. Once a charity decides to intervene in a campaign, it 
must fi rst organize an affi  liate, such as an IRC § 501(c)(4) 
social welfare organization, which may only engage in an 
“insubstantial” amount of political campaign intervention.94 
Such an organization must run its own gauntlet of compliance. 
It must formally organize, a process which generally includes 
fi ling articles of incorporation or association. Th en there 
must be specialized language in the organizational documents 
relating to distribution of assets and inurement that only a 
specialist would be familiar with, necessitating the hiring 
of a tax exempt attorney. Finally, the secretary of state will 
issue a certifi cate. In the meantime, the organization must: 
draft bylaws, which requires additional specialized language 
regarding confl icts of interest and board operation, among 
other topics; hold an organizational meeting; appoint a board; 
obtain a tax identifi cation number; and open a bank account. 
Depending on the state in which the entity is organized, the 
order of the above work may be diff erent.

Th is affi  liate must then then fi le a Form 1024, 
Application for Recognition of Exemption with the Service. 
Th is six-page form contains an additional eleven schedules to 
be completed depending on the nature of its activities. Like 
PAC reports, the organization must include itemized detail of 
all fi nances, operations, and governance. It must also provide 
a detailed narrative of its past and planned activities that 
includes: a separate listing in the order of importance based on 
the relative time and other resources devoted to the activity; 
an explanation of how each activity furthers the organization’s 
exempt purpose; and where and when the activity was or 
will be held. Of course, like any other organization exempt 
from federal income tax, it must fi le an annual return, Form 

990, which is a behemoth of a return, requiring an extensive 
amount of information. And this is only the compliance for 
the fi rst of two entities the charity must create in order to 
spread its message. Th is is exactly the type of burden held 
unconstitutional in Citizens United.

Once the 501(c)(4) organization is operational, it must 
organize some other entity exempt from income tax under 
IRC § 527, such as a state PAC, which reports to the state’s 
reporting authority,95 or a so-called “527,” which reports to 
the Service.96 In all relevant respects, an entity reporting to 
a state or to the Service experiences the same PAC burdens 
as itemized above and by the Supreme Court in Citizens 
United.97 Further, the treasurer (and sometimes the custodian 
of records or chairman) of a PAC is personally liable for fi nes 
levied on the PAC,98 a reality not experienced by leadership 
of charities or social welfare organizations. In short, in order 
for a charity to intervene in a campaign it must organize not 
one but two diff erent legal entities before it can speak. And 
each entity comes with a mountain of additional compliance, 
a mountain of compliance that eff ectively renders the ACD 
unconstitutional in Citizens United.

Title X funding recipients may themselves speak, 
just not within the bounds of the Title X funded program. 
Public broadcasting stations may also speak, just not with 
federal funds. Charities, however, need only pass through the 
“Rube Goldberg” device of creating an affi  liated 501(c)(4) 
organization, which must then create a PAC in order to engage 
in campaign-related speech.99 Of course, each entity involved 
is subject to three very diff erent aspects of tax exempt law 
(IRC §§ 501(c)(3), 501(c)(4) and 527) and an organization 
must take great pains to comply with each in order to engage 
in political campaign speech. And, 501(c)(3) organizations 
may not make any decision of the PAC,100 even if the decision 
is fi ltered through an affi  liate organization.

No longer can the alternative channel doctrine be 
considered viable to the extent that, as in TWR, it requires 
speech to be directed through a diff erent legal entity. In what 
has become the controlling analysis, Justice Blackmun made 
clear that what the limitation of lobbying in TWR saved was the 
ability to speak through a diff erent person that the 501(c)(3) 
could control.101 Justice Blackmun further explained, any 
“attempt to prevent § 501(c)(4) organizations from lobbying 
explicitly on behalf of their § 501(c)(3) affi  liates would perpetuate 
§ 501(c)(3) organizations’ inability to make known their views 
on legislation without incurring the unconstitutional penalty.”102 
Th e problem is only made worse when the 501(c)(4) must 
serve as an intermediary between the affi  liated 501(c)(3) and 
PAC.

A charity is unable to control a PAC—a requirement 
central to the ACD. If a charity were to control the message 
of the PAC, it would be by controlling each entity in the 
decision-making and governance stages. However, a charity 
may not set the electoral goals of a social welfare organization 
or a PAC because to do so would be to spend 501(c)(3) 
dollars on impermissible political intervention. Further, a 
PAC cannot spread a political message of its related charity, 
such as an endorsement of a candidate, because a charity is not 
permitted to endorse candidates. Without the ability to speak 
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itself, or to control the affi  liated political entity or its message, 
a charity is unable to speak. Th e controlling analysis of TWR 
is thus undermined, and the ACD is no more, at least to the 
extent that it requires speech to occur through a diff erent legal 
person.

Th us, even prior to Citizens United, a 501(c)(3) 
organization must have been able to prompt an affi  liate that it 
controls to engage in speech on its behalf,103 including statutorily 
proscribed speech, to avoid imposing an unconstitutional 
condition on the receipt of tax exemption.104 Citizens United 
establishes that an entity itself must be able to speak. A charity 
cannot be forced to speak through an affi  liate—and in the case 
of the political prohibition through two affi  liates. 

Conclusion

Citizens United poses grave challenges to the prohibition 
against a charity participating or intervening in a political 
campaign. Th e ACD prohibits a charity itself from speaking 
under the guise of allowing its “affi  liated organizations” to 
speak. But this is a fallacy to the extent that the charity is 
unable to control the messenger and the message. Th e only 
workable solution is to allow a charity to engage in speech that 
would currently violate the political prohibition, but to do so 
with non-tax-deductible dollars. If this solution is to work, a 
bright, clear line must be adopted to delineate the bounds of 
what speech is “political” and what speech is “charitable.”
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