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Originalism, in a Nutshell
By Emily C. Cumberland*

What is originalism? It is a bedrock of constitutional 
interpretation for federalists, but many have 
found it diffi  cult to defi ne comprehensively what 

it means. Originalism is, broadly speaking, a catchall term 
for methods of constitutional interpretation principled on 
fi delity to the Constitution.1 It represents not one school of 
thought but a spectrum of theories about how the Constitution 
should be interpreted.2 There is no solid consensus as to 
when originalism became a formally-recognized method of 
constitutional interpretation, although at least one account 
credits Paul Brest with coining the term in “Th e Misconceived 
Quest for Original Understanding” in 1980.3 Another account 
claims then-Attorney General Edwin Meese III fi rst publicized 
originalism in a speech before the American Bar Association in 
1985.4 Regardless of its exact debut, originalism has become 
sensational fodder for debate among constitutional law scholars 
over the past 30 years.5 

Phase I: Original Intent

Originalism’s methodology has evolved steadily since 
its creation, as scholars strive to fi nd the best way to reveal 
the “original” Constitution. Th e fi rst incarnation of these 
methodologies was original intent. Black’s Law Dictionary 
provides a cut-and-dried defi nition of original intent: “[t]he 
mental state of the drafters or enactors of the U.S. Constitution, 
a statute, or another document.”6 But what does “mental state” 
mean? Discourse on how (and whether) to apply the original 
intent method focuses mostly on how broadly or narrowly 
“mental state” should be construed. In its broadest form, original 
intent originalism may be nothing more than “an obligation to 
avoid direct contradiction of the intentions and expectations 
of the Constitution’s framers.”7 More narrowly, Randy Barnett 
asserts that an original intent interpretation must defer to the 
“goals, objectives, or purposes of those who wrote or ratifi ed the 
text.”8 Barnett also notes that the drafters’ goals, objectives, or 
purposes relevant to this approach may or may not be known 
to others, even at the time of drafting.9 Another application of 
original intent, perhaps the most extreme, holds as binding the 
“historically demonstrable intentions of the framers.”10 Jeff erson 
Powell argues that this version of original intent goes a step 
further than the other versions of original intent; it stakes a 
claim to legitimacy because it claims there is an historical basis 
for giving eff ect to the framers’ original intent.11

Although original intent is considered one branch of 
originalism, it is not necessarily accepted by today’s originalists.12 
One of the attacks on original intent as a theory of interpretation 
is that it is inherently problematic: did the founding framers 
intend for their intentions to be binding on contemporary 
interpreters of the Constitution?13 Jeff erson Powell claims 
that the earliest interpreters applied techniques of statutory 
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construction, but if original intent were considered it would 
only be the intent of the sovereign parties to the Constitution, 
not the framers personally.14 Another criticism of the original 
intent theory is that it requires projecting the drafters’ personal 
outlooks onto a future unknown and unimaginable to them.15 
Since these arguments against original intent were put forth, and 
perhaps in an eff ort to salvage a workable originalism, there has 
been a gradual shift among originalists towards interpretation 
on the basis of original meaning.16 

Phase II: Original Meaning

The shift from original intent to original meaning 
was basically a shift from a focus on the framers’ subjective 
intentions to a focus on the text’s objective meaning during 
the framers’ time.17 Originalists generally agree that the focus 
of this method must be objective, but they tend to disagree 
on what constitutes “original meaning.” On one hand, Robert 
Bork argues “public understanding” should control: the 
interpreter should look to “what the public of that time would 
have understood the words to mean.”18 However, Bork’s use 
of the word “public” leaves much to be desired. Does it mean 
the actual understanding of the populace as a whole or the 
understanding of just the literate class (the only class actually 
able to read and understand the text)?19 Michael Rappaport 
asserts that original meaning originalism seeks to understand 
how knowledgeable individuals would have understood the 
text of the Constitution when it was drafted and ratifi ed in the 
late 18th century.20 Regardless of whether the understanding of 
the general public or the literate class controls, each approach 
requires some amount of speculation as the evidence is likely 
scant.21 As a middle ground between the two, Bret Boyce claims 
the only practical approach to original meaning interpretation is 
to rely on the publicly manifested understanding of the framers 
and ratifi ers.22 Boyce elaborates, “Since a law is a public act, only 
its public meaning can have legal force,” and public meaning 
requires actual evidence of the views made known at the time 
of ratifi cation.23 

Jack Balkin asserts there are two steps in original meaning 
interpretation: the interpreter must (1) give effect to the 
meaning the language (and its underlying principles) had 
when the Constitution was drafted and ratifi ed; and (2) apply 
the language the same as it would have been applied when the 
Constitution was drafted.24 Balkin cites as an example Justice 
Scalia’s argument that capital punishment does not violate the 
Eighth Amendment: 

[Th e principle underlying the Eighth Amendment] is 
not a moral principle of “cruelty” that philosophers can 
play with in the future, but rather the existing society’s 
assessment of what is cruel. It means not . . . ‘whatever may 
be considered cruel from one generation to the next,’ but 
‘what we consider cruel today [i.e., in 1791]’; otherwise 
it would be no protection against the moral perceptions 
of a future, more brutal generation. It is, in other words, 
rooted in the moral perceptions of the time.25
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Balkin highlights the two-step process followed by Justice 
Scalia to support his proposition that a better name for this 
approach is “original expected application,” because he claims 
it incorporates the expectation of how the principle would 
have been applied at the time the Constitution was drafted.26 
Balkin’s emphasis on expectation challenges original meaning 
originalists’ focus on objective understanding (can analysis of 
“moral perceptions” be purely objective?). 

Good Originalism Gone Bad27

From a thicket of naysayers, the phrase “bad originalism” 
has sprouted. Bad originalism refers not to a distinct method 
of interpretation, but to the product of fl awed originalist 
interpretation.28 Th e interpretation leading to “bad originalism” 
may be fl awed for either or both of two reasons: (1) the 
interpreter uses originalist theory or reasoning to advance his 
political agenda under the guise of fi delity to the Constitution; 
(2) the interpreter misapplies or errs on the historical record.29 
Bad originalism does not denounce all uses or applications 
of originalist theory, only those which lead to incorrect or 
anachronistic results.30 In the debate over originalism, scholars 
invoke bad originalism as a rhetorical instrument to varied 
eff ect.31 

Disambiguation

One of the challenges of defi ning originalism is dismissing 
the spurious -isms in its midst. In particular, “textualism,” 
“interpretivism,” and “strict constructionism” are sometimes 
used synonymously or conjunctively with originalism and with 
little clarifi cation as to their diff erences.32 Textualism diff ers from 
originalism in that a textualist interpretation does not factor 
in the date a legal provision was enacted or the circumstances 
surrounding its enactment, whereas these are necessary factors 
for an originalist’s interpretation.33 Interpretivism is very similar 
to textualism, if not analogous.34 Any distinction between the 
two may be purely rhetorical; for instance, Richard Primus 
argues interpretivism is a form of jurisprudence that values 
interpretation and condemns distractions from interpretation 
such as judicial activism.35 Last, there is strict constructionism, 
about which everyone seems to have their own opinion. 
Black’s Law Dictionary lists textualism as a synonym to strict 
constructionism.36 On the other hand, Justice Scalia insists 
that “[t]extualism should not be confused with so-called strict 
constructionism, a degraded form of textualism that brings the 
whole philosophy into disrepute.”37 Again, the diff erence (if 
any) may be purely rhetorical.

Where Originalism Goes, Controversy Follows

Originalism is generally regarded as an inherently 
conservative approach to constitutional interpretation.38 Even 
so, there is a means-end distinction; originalism is a means which 
typically but does not necessarily lead to a conservative end.39 
Akhil Amar argues that originalism may yield bipartisan results 
(or arguably liberal results, referring specifi cally to originalists 
Hugo Black and John Hart Ely) by a renewed devotion to 
historical context when interpreting the Constitution.40 Th e 
conservative-liberal distinction in the context of originalism 
is helpful insofar as it may shed light on the political agenda 

of an interpreter applying originalist reasoning or a scholar 
critiquing originalism’s legitimacy. However, both sides of the 
divide have volleyed arguments for and against originalism; 
therefore, the focus here is the substance (not the political or 
ideological affi  liation) of these arguments. 

We the Originalists…

Some of the leading proponents of originalism, in its 
various forms, are Yale Law professor Akhil Amar, Georgetown 
Law professor Randy Barnett, Robert Bork (former Solicitor 
General, Attorney General, and Federal Judge), Federalist 
Society founder Steven Calabresi, and current Justices Antonin 
Scalia and Clarence Th omas.41 

1. A written constitution fundamentally requires that we give 
eff ect to its original meaning.

Originalists such as Justice Scalia argue that the 
Constitution must be interpreted according to its original 
meaning because it is a written text and “its whole purpose is to 
prevent change—to embed certain rights in such a manner that 
future generations cannot readily take them away.”42 Further, a 
written Constitution is a law that binds the American people 
by its terms, and we must understand the terms to mean what 
they meant when the original authority enacted them.43 In other 
words, the purpose of putting the Constitution in writing was 
to maintain and uphold fi xed, agreed-upon terms.

Randy Barnett expounds on the significance of the 
Constitution’s “writtenness” by analogizing the Constitution 
to a contract.44 He asserts that the Constitution governs 
lawmakers; therefore, lawmakers and those they govern 
“are entitled to rely on the Constitution’s appearances every 
bit as much as parties to private contracts.”45 Th erefore the 
objective theory of contractual interpretation, if applied to the 
Constitution, would require that the interpreter give eff ect to 
the publicly-accessible meaning that a reasonable person would 
attach to the text in context.46 We look to the meaning the 
terms had when the agreement was made because, if meaning 
could be changed at the whim of a party and without written 
modifi cation, writtenness would have no function.

2. Originalism is necessary to preserve the supermajoritarian 
basis of the Constitution. 

John McGinnis and Michael Rappaport posit that the 
Constitution’s supermajoritarian basis requires judges to 
interpret the Constitution according to its original meaning.47 
Th ey establish their argument in four steps: (1) entrenched 
laws fulfi ll benefi cial goals, such as preservation of democratic 
decision-making, and take priority over ordinary legislation; 
(2) supermajority rules create desirable entrenchments; (3) the 
Constitution and its amendments were mostly enacted under 
supermajority rules, so its entrenchments are desirable; and (4) 
the Constitution’s drafters and ratifi ers adopted constitutional 
provisions according to how they understood them at the 
time, thus judges must be bound by this original meaning.48 
If a contemporary judge were to give eff ect to a meaning the 
drafters and ratifi ers did not endorse, it would break down 
this process and “sever the Constitution’s connection with the 
process responsible for its benefi cence.”49
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3. Originalism serves as a check on judicial activism, or 
alternatively, is less susceptible to judicial activism.

In an address to the American Bar Association in 1985, 
Attorney General Edwin Meese asserted that the Supreme Court 
in its 1984 term “continued to roam at large in a veritable 
constitutional forest.”50 He argued that the variability of the 
Court’s decisions refl ected its overall deference to what the 
Court deemed to be sound public policy instead of a deference 
to the Constitution, thus weakening the permanence of the 
Constitution.51 As a solution, Meese urged the Court make a 
commitment to a jurisprudence of original intention, which 
“would produce defensible principles of government that would 
not be tainted by ideological predilection.”52 In support of his 
position, Meese emphasized that the Court’s obligation is to 
determine the meaning of the language which framers of the 
Constitution consciously and carefully chose.53 

While the originalism community has gradually shifted 
from a focus on original intent to original meaning since 
Meese’s speech, originalists maintain that the latter approach 
nonetheless quells judicial activism. Th e original meaning 
method is said to “tame the monster of judicial activism” because 
it requires a basis in historical evidence for the constitutional 
text’s original meaning, and thus ultimately yields a foundation 
for constitutional adjudication that is objective and reliable (not 
subjective and variable).54 History is critical to the originalist 
inquiry (regardless of whether the focus is original intent or 
meaning), which Meese also emphasized:  “[T]he Constitution 
is not buried in the mists of time. We know a tremendous 
amount of the history of its genesis. . . . We know who did what, 
when, and many times why.”55 In other words, the originalist’s 
argument is that history is to the originalist what public policy 
is to the nonoriginalist.

Originalist judicial interpretation is less susceptible to 
judicial activism, “the most signifi cant weakness of the system 
of judicial review,” because its basis is not an evaluation of values 
but of historical criterion.56 Finally, Scalia insists originalism is 
preferable to non-originalism because the latter camp has no 
defi ned or agreed-upon methodology, and “‘[y]ou can’t beat 
somebody with nobody.’” 

On the Other Hand, a Dead Hand

Justice Scalia has argued that non-originalists lack 
cohesion and have proffered no defined or agreed-upon 
methodology in opposition to originalism.57 Yet while non-
originalists may not have a team uniform or even a playbook, 
their oppositions to originalism are nonetheless vocal. Critics 
of originalism have included Yale Law professor and blogger 
Jack Balkin,58 law professor Ronald Dworkin, and Harvard Law 
professor Laurence Tribe.59 

1. Living Constitutionalist argument: Originalism requires that 
contemporary society be bound by the dead hand of the past.

If living constitutionalists had a mission statement (which 
they do not seem to have), it would mirror this statement by 
Justice Brennan: 

Current Justices read the Constitution in the only way 
that we can: as twentieth-century Americans. We look to 

the history of the time of framing and to the intervening 
history of interpretation. But the ultimate question must 
be: What do the words of the text mean in our time? For the 
genius of the Constitution rests not in any static meaning 
it might have had in a world that is dead and gone, but in 
the adaptability of its great principles to cope with current 
problems and current needs. What the constitutional 
fundamentals meant to the wisdom of other times cannot 
be the measure to the vision of our time. 

Similarly, what those fundamentals mean for us, 
our descendants will learn, cannot be the measure to the 
vision of their time.60 

Justice Brennan touches on many concerns of the living 
constitutionalists in this brief excerpt, but their primary 
concern is with originalism’s insistence on retaining the “static 
meaning” the Constitution once had; from this principle, as 
living constitutionalists see it, arise problems with democracy 
and protection of basic rights.

For one, the “dead hand” argument posits the problem 
that the population bound by the Constitution today is not the 
population that originally agreed to it.61 Living constitutionalists 
contend that “[d]emocratic-enactment authority arises from 
people’s right to bind and govern themselves.”62 Requiring 
judges to adhere to the enactors’ original intent or the original 
meaning of the language during the enactors’ time violates this 
democratic-enactment principle because the enactors and the 
governed (i.e. today’s society) are mutually exclusive groups.63 
Also, living constitutionalists are concerned that some issues 
we regard as important now (e.g., federal labor, environmental, 
and civil rights laws) were not important or relevant when the 
Constitution was passed; thus, the Constitution if interpreted 
according to its original meaning will improperly limit 
Congress’s ability to legislate in these areas.64 

2. Th e Constitution was designed to “endure for the ages.” 
Th us, interpretation is not necessarily restricted to textual or 
historical basis alone, and future generations’ adaptations of 

the text are permissible.

Laurence Tribe argues that interpreters of the Constitution 
are not bound to interpret the text by relying solely on the text, 
historical record, or a combination of the two; indeed, there is no 
constitutional provision requiring this method of interpretation 
or (with the exception of the Ninth Amendment) any other 
method for that matter.65 Tribe’s argument parallels that of the 
living constitutionalists, who “insist that the legitimacy of the 
document cannot be fully defended if our fi rst-order approach 
to it draws exclusively upon the historical.”66 Leib makes the 
distinction that living constitutionalists are not willing to make 
the same pledge of faith (i.e., that history or text alone suffi  ces) 
to the Constitution that originalists make.67 Instead, the living 
constitutionalist considers a variety of factors when interpreting 
the language of the Constitution, including consequences 
from diff erent interpretative outcomes, underlying principles 
of political morality, and doctrine, among others. Lastly, Tribe 
implies that in order to ensure a Constitution designed to 
“endure for the ages,” it may be necessary and more appropriate 
to have not a fi xed set of rights that is resistant to change, 
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but a set of rights accompanied by underlying principles for 
adaptations to the needs of future generations.68

Conclusion

Originalism has undergone many transformations since 
it became a topic of popular debate just over a quarter-century 
ago. What originalism is not has become clearer with time, but 
there is still no succinct, accurate defi nition of what originalism 
is. Instead, it is best understood as a spectrum of theories 
that is continually evolving. What began as original intent 
has now become original meaning, as originalists abandon 
their pursuit for subjective intentions in favor of objective 
meanings. Originalists of all types continue to bolster their 
theories with federalist sentiments, historical evidence, and 
words like “fi delity” and “writtenness.” Th eir tactic might be 
working; at least one living constitutionalist (Jack Balkin) has 
jumped ship recently to stake his claim on the originalists’ 
side, or at least nearby. Even still, originalism is not without 
its critics, who take issue with the originalist’s fi xation on the 
stagnant text of the Constitution even while society continues 
progressively forward.
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