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There has been an attempt in the last few years to reverse 
some of the territorial creep of copyright law that has 
occurred in recent decades. Th ese challenges have sought 

to undo copyright term extensions, increase the purview of fair 
use exceptions, and, in the cases discussed below, to constrict 
Congress’s ability to expand copyright protections by use of 
First Amendment arguments. Th ere is a reason for this recent 
pushback against copyright law. It is well known that the ways in 
which we create, distribute, critique, imitate, and copy writings 
and graphic arts have changed enormously in the three decades 
since the advent of the personal computer. Much ink has been 
spilled detailing the powerful changes that computers, cheap 
memory, digitization, the Internet, and increasing broadband 
adoption have wrought in the way that content is created and 
copyright enforcement challenged. But at least as important for 
copyright as technological changes are the profound changes 
to copyright law itself that have resulted in an unprecedented 
increase in the number of works copyrighted and the length 
of time copyright endures. In 1976—the same year that the 
Apple I personal computer was created1—Congress changed 
copyright law from an “opt-in” registration system, in which 
less than half of all new works were copyrighted each year and 
the average copyright lasted only a short time,2 to a longer-term 
automatic copyright system from which it is relatively diffi  cult 
to “opt-out.”3

Prior to the 1976 Copyright Act, authors had to comply 
with formalities and register their works in order to receive 
copyright protection. The result was that about half of 
otherwise-qualifying works were never registered. In addition, 
the copyright term was fairly short before 1976, lasting only 14 
years at fi rst, which was eventually extended to 28  years. If an 
author wanted to renew his copyright, he had to pay a fee and 
offi  cially renew the work. Approximately 85% of copyrighted 
works were never renewed.4 Th is regime meant that for the 
entirety of United States history prior to the 1976 Copyright 
Act, (1) many works of authorship were never covered by 
copyright at all, and (2) the vast majority of copyrighted works 
lost copyright protection within 14-28 years.5 

Th e 1976 Copyright Act worked a sea change on the 
practice of copyright in the United States. Th e Act made two 
important changes. It extended copyright terms to life of the 
author plus 50 years, and it did away with the registration 
requirement and all formalities for achieving copyright 

protection for a work. Th us, since January 1, 1978, virtually 
every bit of expression set down in a “tangible medium” has 
automatically received copyright protection for life of the 
author plus 50 years (75 years for certain older works and works 
made for hire). Subsequently, the Copyright Term Extension 
Act of 1998 extended copyright terms to life of the author 
plus seventy years (95 years for certain older works and works 
made for hire).6  

Congress made these changes to copyright law out of 
concern for copyright owners and to comply with the Berne 
Convention for the Protection of Literary and Artistic Works.7 
Th us, when it came to formalities, Congress was concerned that 
copyright owners were losing their copyrights due to carelessness 
in complying with copyright formalities. Eliminating the 
formalities eliminated the problem. Likewise, when Congress 
extended copyright terms after intense lobbying from corporate 
copyright owners like the Walt Disney Company,8 Congress 
was concerned with keeping valuable intellectual property 
in U.S. companies’ hands. What Congress does not seem to 
have focused on is the interests of public users of copyrighted 
works. Making copyright owners register and renew their 
copyrights put the burden (which was low) of attaining and 
keeping copyright on the copyright owners, who had the best 
information as to copyright value and thus were the least cost 
avoiders. Likewise, although copyright term extension benefi ted 
a select group of copyright owners who owned work that had 
long-term value, it denied the public the right to unrestricted 
use of both commercially valuable and non-valuable copyrighted 
works for an additional 20 years. 

Th e signifi cance of these copyright law changes on those 
who would quote, copy, or otherwise use another’s pre-existing 
work should not be underestimated. A researcher working 
before 1978 would safely assume that things published more 
than 56 years ago were in the public domain and could be 
used freely. He would also likely assume that anything out of 
print and published longer than 28 years ago was in the public 
domain, and he would be correct about 85% of the time. 
Finally, if a work bore no copyright notice, he would know 
immediately that the work was not covered by copyright and 
that he could freely use it. 

Today’s would-be user of copyrighted material faces a 
diff erent scenario entirely. He knows that anything published 
since 1978 is automatically copyrighted for the life of the author 
plus 70 years. He knows that he may only safely use materials 
published over 85 years ago—prior to 1923.9 For works 
published between 1923 and 1976 he must trace the history of 
registration and renewal to determine copyright status.10 

Th us today’s researcher or user of copyrighted materials 
faces a very diff erent landscape than he did thirty years ago. 
While the pre-1976 Act researcher could make use of the vast 
majority of materials from just a generation or two earlier 
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without running afoul of copyrights, today’s researcher may 
need to seek copyright permission to use many materials from 
the last three or four generations. Th e researcher of 2108 will 
need to seek permission to use all materials created in the 
preceding 70 years and many works that are over 100 years old 
will remain covered by copyright.

Some may see little cause for concern because use of 
others’ work has a fl avor of theft to it—one thinks of college 
students lobbying for the destruction of copyright so that they 
may download music freely. But a growing body of literature 
points out that the more one looks at the concepts of novelty 
and originality in authorship, the more one realizes that, one 
way or another, there truly is (as Ecclesiastes tells us) “nothing 
new under the sun.” For instance, in Judge Posner’s recent book, 
Th e Little Book of Plagiarism (2007), the author discusses how 
Shakespeare could not have created his brilliant plays without 
extensive (and uncredited) use of numerous, and often recent, 
historical and literary sources.11 Likewise, only a couple of 
generations ago, it was expected that persons of letters would 
quote without attribution from the works of others.12 Such 
allusions were the mark of a well-read person. 

But even when a user of copyrighted materials seeks to 
document each quote assiduously, and to add value to a work 
rather than to divert sales, copyright law can stymie non-
exploitative use of copyrighted material. Th e case of Shloss v. 
Estate of James Joyce is a good example.13 In that case, Carol 
Shloss, a Stanford professor and Joyce scholar, wrote a book 
on James Joyce’s relationship with his daughter Lucia and the 
way that relationship and Lucia’s artistic work impacted, and 
can be seen in, Joyce’s Finnegans Wake. Shloss’s book in no way 
competed for sales with Finnegans Wake or any of the other 
materials from which she quoted. If anything, her book served 
as a complementary good that increased interest in Finnegans 
Wake. Nevertheless, because the copyright in Joyce’s works is 
controlled by his grandson (Joyce died in 1941), who takes a 
very dim view about any research whatsoever into his aunt, and 
thus refused any discussion of licensing Joyce’s work for that 
purpose, Shloss’s book was gutted of many of the supporting 
quotations before publication.14 Shloss subsequently received 
pro bono representation from Larry Lessig and the attorneys 
of the Stanford Law School Center for Internet and Society 
Fair Use Project and sued for a declaratory judgment of fair 
use in order to post the supporting quotations on her academic 
website. After a period of intense litigation, Shloss won her 
right to quote Joyce’s work as needed for her project.15 Th e 
story ended happily for Shloss, though only after much time 
and aggravation. But she never would have had to fi ght that 
fi ght under the pre-1976 Act regime. And many authors never 
would have found the resources to fi ght. 

Copyright does not only aff ect those wanting to quote 
written materials. Because dramatic arts such as music, 
choreography, and plays are also copyrighted, under the post-
1976 Act regime, a community theater may not use dramatic 
works without license. Th us, many of the works of the last 
85 years are off -limits to those who cannot pay a license fee, 
and going forward copyright will only be more restrictive, so 
that the majority of works from the previous century will be 
copyrighted. 

Th e elimination of formalities with the 1976 Copyright 
Act had other profound eff ects. As discussed above, prior to 
1978, over 90% of works were in the public domain by the 
time of their renewal. Th ey had either never been copyrighted 
(about half of published works) or they were not renewed 
(about 85% of copyrighted works).16 Of the small percentage 
of works whose copyrights were renewed, determining who 
owned the copyright was fairly straightforward. Not only did 
the work have to be published with notice and registered, 
but upon renewal the copyright owner was on record again. 
Th us, if one wanted to use a copyrighted work, generally one 
could quickly and easily determine with whom one should be 
negotiating. Th e abandonment of formalities and automatic 
term renewal has changed all of this and created a huge number 
of “orphan works.” 

“Orphan works” is the term that has been coined to 
describe the many works that are now in copyright but are 
out-of-print, and for which it is diffi  cult to determine the 
copyright owner.17 Because copyright now lasts so long, even 
when the original creator of a work can be easily identifi ed, it 
may be very diffi  cult to determine who owns the copyright after 
the originator has died. While the ownership of copyrights in 
valuable works by famous authors will usually be established at 
the time of death when other assets are divided, ownership of the 
copyrights of more ordinary people is not generally determined 
after death. Th us, such rights likely pass with the residue of the 
estate. And once copyright ownership has passed beyond the 
original author, it may continue to be sold, given, or devised 
in a series of private, non-centrally-recorded transactions. Th e 
puzzle of ownership can take signifi cant time and energy to 
untangle, if the ownership interests can be untangled at all 
without an opinion from a court.18  

It is against this very changed backdrop of copyright law 
that the Stanford Law School Center for Internet and Society 
litigated the recent cases of Kahle v. Gonzales and Golan v. 
Gonzales.

Background: Eldred v. Ashcroft 

Kahle and Golan built on the litigation that began in 
Eldred v. Ashcroft.19 In Eldred, plaintiff s challenged the Sonny 
Bono Copyright Term Extension Act of 1998 (CTEA).20 Th e 
CTEA added twenty years to the term of copyright protection, 
so that for works produced after January 1, 1978, copyright 
protection lasts for life of the author plus 70 years.21 For works 
for hire and works published before 1978 and still in copyright 
at the time of the CTEA, copyright was extended to 95 years.22 
Plaintiff s made two main arguments as to why the CTEA was 
unconstitutional, at least in part.23 First, they argued that the 
CTEA’s extension of copyright terms to existing works violated 
the Constitution’s limitation of Congress’s power to grant 
copyrights only for “limited times.”24 Plaintiff s argued that 
allowing Congress to retrospectively extend copyright terms 
of previously published works eviscerated the “limited times” 
limitation and allowed Congress the ability to enact perpetual 
copyright term a bit at a time. Second, plaintiff s argued that 
extensions of copyright terms for new and previously published 
works impacted the speech interests of those who would make 
use of work that would otherwise fall into the public domain. 
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Th us, plaintiff s argued, First Amendment scrutiny should be 
applied to the CTEA, and such scrutiny should result in the 
CTEA being held unconstitutional. 

After losing at the district and circuit court levels, plaintiff s 
argued their case before the Supreme Court. Th e Supreme Court 
affi  rmed the lower courts, rejecting the plaintiff s’ arguments. 
First, the Court addressed the plaintiffs’ arguments that 
Congress could eff ectively grant perpetual copyright through 
a series of term extensions that would apply both prospectively 
and retrospectively.25 Th e plaintiff s pointed out that a series of 
term extensions had kept certain works in copyright for much 
longer than originally expected. Th e Court acknowledged 
the plaintiff s’ argument, but rejected that the CTEA’s term 
extension had eff ectuated a perpetual copyright.26 Th e Court 
seemed to think that Congress had extended copyright not out 
of a nefarious plan to achieve perpetual copyright via continued 
incremental term extensions but instead to harmonize copyright 
term in the U.S. with the term adopted by the E.U. in 1993, 
which is life of the author plus 70 years.27 Notwithstanding 
that copyright term is now long, the Court held that on its face 
it is clearly still “limited.”28 In addition, the Court suggested 
that extending copyright terms to existing work could promote 
authorship because Congress’s policy of parity assures authors 
that their works will get the benefi t of future term extensions 
whether they are published before or after a statute extending 
copyright term.29 Th us, according to the Court, the CTEA did 
not violate the Copyright Clause of the Constitution.30 

Next, the Supreme Court rejected the plaintiff s’ argument 
that the CTEA violated the First Amendment. Th e Court did 
“recognize that the D.C. Circuit spoke too broadly when it 
declared copyrights ‘categorically immune from challenges 
under the First Amendment.’”31 But said the Supreme Court, 
when Congress passes copyright legislation that does not 
“alter[] the traditional contours of copyright protection, 
further First Amendment scrutiny is unnecessary.”32 The 
Court noted two important features of copyright law that 
protect First Amendment interests—the idea/expression 
dichotomy and fair use.33 Th e idea/expression dichotomy 
strikes a First Amendment balance in copyright law by allowing 
protection only of an author’s expression of her ideas, but not 
of the ideas themselves.34 Likewise, the fair use exemption 
to copyright protection allows use of copyrighted works, 
including direct copying and quotation, “for purposes such as 
criticism, comment, news reporting, teaching... , scholarship, 
or research,”35 and for purposes of parody.36 Th e Supreme 
Court also noted that the CTEA included specifi c additional 
protections for First Amendment interests including the rights 
of libraries, archives, and the like to make certain uses of works 
during their last twenty years of copyright for purposes such as 
preservation, scholarship or research,37 and exemptions for small 
businesses and restaurants from paying performance royalties 
for playing televisions or radios in their businesses.38 

Th e Supreme Court’s decision in Eldred was an unequivocal 
defeat for the plaintiff s. But it was not a total defeat. Th e Court’s 
rejection of the D.C. Circuit’s holding that copyright statutes are 
“categorically immune” from First Amendment review left some 
hope for those seeking to restrict copyright expansion on First 
Amendment grounds. Th e logical converse of the holding that 

First Amendment scrutiny is not necessary where a statute does 
not “alter[] the traditional contours of copyright protection” is 
that, when a statute does alter those traditional contours, First 
Amendment review should apply.

But what are the traditional contours of copyright 
protection? Th e Court left this unanswered in Eldred. Are the 
traditional contours of copyright protection present so long 
as the idea/expression dichotomy and fair use protections 
remain in the Copyright Act? Or are the traditional contours 
of copyright protection altered whenever a statute passed under 
the copyright clause diff ers from historical precedent? 

Kahle v. Gonzales

Two circuit courts have recently addressed these questions, 
each coming to a diff erent conclusion.39 Lead plaintiff  in 
Kahle v. Gonzales, Brewster Kahle, runs the Internet Archive, 
whose goal it is to archive the oft-ephemeral data and content 
generated digitally on the Internet.40 Co-plaintiff  Richard 
Prelinger of Prelinger Associates, Inc., makes free copies of 
ephemeral movies available on the Internet. Th ese plaintiff s 
made two challenges in Kahle. First, they challenged the 
Copyright Renewal Act of 1992, which eliminated copyright 
renewal requirements for works created between 1964 and 
1977.41 Second, and probably unfortunately, they argued that 
they should be allowed to present evidence that the Copyright 
Term Extension Act (already challenged in Eldred) violated the 
framers’ understanding of the “limited times” restriction on 
copyright in the Constitution. 

Th e Ninth Circuit quickly rejected the plaintiff s’ CTEA 
argument. It stated that even though Eldred had only addressed 
in dicta what the framers would have thought the term 
“limited times” meant,42 the Court had nevertheless upheld the 
constitutionality of the entire CTEA. True, the issue before the 
Court in Eldred was whether the retroactive application of the 
term extension was constitutional, while the plaintiff s in Kahle 
argued that the length of the term itself was unconstitutional. 
Still, the Ninth Circuit deemed this diff erence too small to 
merit review. Th e Ninth Circuit thought that the Supreme 
Court’s reasoning as to why the CTEA’s retroactive application 
was constitutional was broad enough to apply to the length of 
the CTEA’s term as well. Th e Ninth Circuit stated that because 
“[a]rguments similar to Plaintiff s’” were presented in Eldred, 
“[t]he Supreme Court has already eff ectively addressed and 
denied Plaintiff s’ arguments.”43

Th e Ninth Circuit’s disregard for the plaintiff s’ argument 
as to copyright term may have encouraged the Court to 
give short shrift to their constitutional arguments about the 
elimination of the copyright renewal requirement. Th e plaintiff s 
argued that the elimination of the renewal requirement altered 
the traditional contours of copyright protection because renewal 
had long been a requirement for enjoying extended copyright 
term in the United States.44 Th ey argued that the eff ect the 
renewal requirement had of ensuring a large public domain 
of published works was a traditional contour of copyright. 
Plaintiff s pointed out, and the Court accepted, that renewal 
requirements both limited orphan works and made it so that 
“only a small percentage” of creative works were under copyright 
for the maximum term.45  
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Th e Court also acknowledged that “[e]liminating the 
renewal requirement dramatically increased the average 
copyright term and correspondingly decreased the number of 
works currently entering the public domain.”46 Th e plaintiff s 
characterized this as a change from an “opt-in” patent system 
to an “opt-out” system. Under the previous, opt-in system, 
formalities were required to gain copyright protection, and 
most copyrighted works were not renewed. Th us, the opt-in 
system created a large public domain. Under the so-called opt-
out system, copyright attaches immediately to any expression 
fi xed in a tangible medium, and it lasts for the full term of 
copyright without the author needing to do anything at all. If 
an author does not want the full extent of copyright protection, 
he must affi  rmatively opt-out of the default maximum copyright 
protection. An author may either disclaim copyright in his 
work or choose to reserve only limited rights via such licenses 
such as those provided by Creative Commons.47 Only a small 
percentage of authors disclaim copyright or limit their copyright 
interest in their works, however, resulting in a vast majority of 
material that is automatically covered for the maximum term 
of copyright. 

Th e plaintiff s in Kahle limited their challenge to the 
elimination of renewal requirements for works created between 
1964 and 1977.48 Th ey did not challenge the elimination of 
the renewal requirement or of other formalities generally. Th e 
Ninth Circuit fi xed on this fact, and instead of delving into 
whether the elimination of the renewal requirement changed 
the traditional contours of copyright law, the Court treated the 
question as whether Congress could place existing copyrighted 
work in parity with future works by eliminating the renewal 
requirement for both. Th e Ninth Circuit held summarily that 
Eldred disposed of this question. According to the Court, the 
Supreme Court had already ruled “that when Congress passed 
the CTEA, it ‘placed existing and future copyrights in parity. In 
prescribing that alignment... Congress acted within its authority 
and did not transgress constitutional limitations.’”49 Th us, a 
broad reading of the Ninth Circuit’s reasoning in Kahle would 
mean that under Eldred any retroactive change in copyright law 
is constitutional so long as the change is aimed at providing 
parity for existing and future works. 

Golan v. Gonzales

Th e Tenth Circuit in Golan v. Gonzales addressed whether 
a diff erent change to copyright laws altered a traditional contour 
of copyright, thus necessitating First Amendment review.50 
Plaintiff s in Golan challenged section 514 of the 1994 Uruguay 
Round Agreements Act (URAA), which provided copyright 
protection to foreign works that were still in copyright in their 
country of origin, but were in the public domain in the U.S. 
because their authors failed to comply with U.S. copyright law 
formalities, or because the U.S. did not recognize copyright 
from the author’s nation at the time the work was created.51 
By agreeing to section 514, the U.S. accepted Article 18 of the 
Berne Convention for the Protection of Literary and Artistic 
Works, which the U.S. previously had refused to join for more 
than 100 years.52 Th e Berne Convention requires member 
countries to give equal copyright treatment to foreign and 
domestic authors. It also does away with copyright formalities 

and requires that signatory countries grant copyright protection 
to foreign works if those foreign works still have copyright 
protection in their countries of origin.53 Th us, when the U.S. 
enacted legislation to comply with section 514 of the URAA 
the legislation granted copyright status to certain foreign works 
that were previously in the public domain in the U.S. due either 
to copyright holders’ failure to comply with U.S. copyright 
formalities or failure to renew their copyrights.54   

Plaintiff s in Golan each relied on artistic works in the 
public domain for their livelihood. Th ey included orchestra 
conductors, educators, performers, publishers, archivists, and 
others who made use of works in the public domain. Many of 
the plaintiff s made use of works in the public domain because 
they could not aff ord to pay copyright licenses for uses that were 
often local or non-profi t. Others had created derivative works 
based on foreign works in the public domain. Th e plaintiff s 
claimed that the URAA unconstitutionally interfered with their 
protected First Amendment interests in making use of public 
domain works.55  

Th e district court disagreed, and held both that “Congress 
has historically demonstrated little compunction about 
removing copyrightable materials from the public domain” 
and that the plaintiff s had no First Amendment interests in 
the now-copyrighted foreign works.56 Th e plaintiff s appealed 
to the Tenth Circuit, which took a diff erent view.

Th e plaintiff s made three arguments in the Tenth Circuit. 
First, they argued that the CTEA’s twenty-year extension 
violated the “limited Times” provision of the Copyright Clause 
because the founders would have found the extended term 
length “eff ectively perpetual.”57 Second, and similarly, the 
plaintiff s argued that the URAA’s extension of copyright to 
works in the public domain violated the same “limited Times” 
provision of the Copyright Clause because allowing Congress 
to copyright works already in the public domain could enable 
Congress to repeatedly and perpetually copyright works.58 
Th ird, plaintiff s argued that the URAA violated the plaintiff s’ 
First Amendment interests in making artistic use of the formerly 
public domain foreign works.59

Th e Tenth Circuit, like the Ninth, made short work of 
the plaintiff s’ CTEA argument. Th e court agreed with the 
Ninth Circuit’s conclusion that Eldred precluded a challenge 
to the CTEA’s twenty-year term extension.60 It also held that 
the URAA did not violate the Copyright Clause. Th e court 
rejected plaintiff s’ argument that section 514 must be held 
unconstitutional to prevent Congress from forever keeping 
materials from the public domain. Th e court stated that, as 
in Eldred, “a regime of perpetual copyrights is clearly not 
the situation before us.”61 Moreover, the court rejected any 
invitation to second-guess Congress’s determinations of how 
best to promote works of authorship under the Copyright 
Clause. Th e court stated fi rmly: “Th e clear import of Eldred 
is that Congress has expansive powers when it legislates under 
the Copyright Clause, and this court may not interfere so long 
as Congress has rationally exercised its authority.”62 Th e court 
believed that compliance with the Berne Convention, thereby 
assuring copyright protection for American works abroad, was 
a rational basis for enacting section 514.63

But, said the Tenth Circuit, the URAA’s validity under 
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the Copyright Clause did not make it immune to challenges 
based on other provisions of the Constitution, such as the 
First Amendment.64 Th e Tenth Circuit began by addressing 
the Supreme Court’s statement in Eldred that copyright laws 
should get the presumption of constitutionality vis a vis the First 
Amendment so long as the laws do not “alter[] the traditional 
contours of copyright protection.”65 After a detailed examination 
of the history of copyright laws in the United States, the Tenth 
Circuit concluded that “the traditional contours of copyright 
protection include the principle that works in the public domain 
remain there and that § 514 [of the URAA] transgresses this 
critical boundary.” 66  

Th e Tenth Circuit analyzed how this alteration of the 
traditional contours of copyright aff ected the First Amendment 
interests of the plaintiff s. Th e Court found two First Amendment 
interests that plaintiff s had in the formerly public domain 
foreign works. First, the Court held that everyone has a non-
exclusive right to use material in the public domain. Second, 
the Court held that “the First Amendment protects plaintiff s’ 
right to unrestrained artistic use of the works at issue.”67  

Thus, said the Court, “at the moment that Dmitri 
Shostakovich’s Symphony No. 5 entered the public domain, 
Plaintiff  John Blackburn had a right to create a derivative work 
for a high school band to perform at an event commemorating 
9/11.”68 Once created, the First Amendment protected 
Blackburn’s right to perform his derivative work, according 
to the Tenth Circuit. Section 514 of the URAA impinged on 
Blackburn’s and the other plaintiff s’ First Amendment rights 
because the owners of the now-copyrighted original material 
could now charge fees for the performance of plaintiff s’ derivative 
works.69 Th e court found the plaintiff s’ First Amendment 
interests greater than those of the plaintiff s in Eldred, because 
plaintiff s in Eldred had never enjoyed unfettered access to the 
works in question. Here, by contrast, the works at issue belonged 
to all when they were in the public domain, and the plaintiff s 
relied on their rights to use the works in performing or planning 
to perform the works and in building on the works for their 
own artistic productions. Th us, by removing works from the 
public domain, the court held that section 514 of the URAA 
“hampers free expression and undermines the values the public 
domain is designed to protect.”70  

Th e Tenth Circuit also held that “copyright’s built-in 
free speech safeguards are not adequate to protect the First 
Amendment interests at stake.”71 Th e court held that neither 
the idea/expression dichotomy nor the fair use defense were 
adequate to protect plaintiff s’ First Amendment interests in 
making use of the formerly public domain works. While the 
idea/expression dichotomy protects speech interests by allowing 
an author to copyright only her expression of an idea, but not 
the idea itself, in this case plaintiff s had previously had rights to 
the whole of the now-copyrighted works. Th e idea/expression 
dichotomy did not serve to protect these rights. Likewise, 
although fair use allows the use of a portion of a work for 
certain purposes such as “criticism, comment, news reporting, 
teaching... scholarship, or research,” it could not serve to protect 
plaintiff s’ interests in using the whole of the works that had 
been removed from the public domain.72  

In addition, the court noted that unlike the CTEA, the 

URAA did not supplement the traditional First Amendment 
safeguards of copyright law. When Congress passed the CTEA, 
it gave additional protections to certain users of the works 
whose terms were extended. Th e CTEA gave certain rights 
to libraries, archives, and similar institutions for their actions 
related to preservation, scholarship or research in the last 
twenty years of a work’s copyright. Th e CTEA also exempted 
small businesses and restaurants from paying performance 
royalties for music played from the radio, television or the like.73 
Unlike the CTEA, the URAA provided no supplemental First 
Amendment protections, other than a one-year safe harbor for 
using a restored work.74  

Th e Tenth Circuit remanded the case to the district 
court for consideration of whether section 514 of the URAA 
is content-based or content-neutral and thus what level of First 
Amendment scrutiny is appropriate. If the district court fi nds 
that the URAA is content-based, then the district court is to 
apply strict scrutiny to determine “whether the government’s 
interest in promulgating the legislation is truly ‘compelling’ 
and whether the government might achieve the same ends 
through alternative means that have less of an eff ect on protected 
expression.”75 If the district court fi nds that the URAA is 
content-neutral, then it must determine whether the restriction 
imposed by the URAA is “narrowly tailored to serve signifi cant 
governmental interests.”76  

Th e URAA seems content-neutral. It allows foreign works 
to be copyrighted based on criteria that have nothing to do 
with the content of the works. Th us intermediate scrutiny will 
apply. In determining whether the URAA is “narrowly tailored 
to serve signifi cant governmental interests,” the district court 
may look to footnote 5 of the Tenth Circuit’s opinion. Th ere, the 
Court notes that in complying with the Berne Convention, the 
copyright laws of the United Kingdom, Canada, Australia, and 
India give parties who incurred any expenditure or liability in 
making use of a formerly public domain the right to continued 
use of that work even after the work is covered by copyright.77 
Th e copyright owner can only stop the reliance party from 
using the work if the copyright owner pays compensation to 
the user of the work, in an amount determined by negotiation 
or arbitration.78 If the court determines that the government 
interest at issue is simply complying with the Berne Convention, 
then allowing users of formerly public domain work greater 
rights to continued use, as other countries have done, might be 
a constitutionally required narrowing of the URAA. If, on the 
other hand, the court determines that the government interest 
behind the URAA was more than just complying with Berne, 
and instead refl ected Congressional judgment as to either the 
proper incentive for authors or the bargaining position of the 
United States with regard to international negotiations over 
copyright protections for authors, then the court is much less 
likely to second-guess whether Congress’s enactment of the 
URAA was suffi  ciently narrowly tailored. 

First Amendment Challenges to Copyright Laws 
After Kahle and Golan

So where are First Amendment challenges to copyright 
laws left after Kahle and Golan? First, the Tenth Circuit 
seems plainly correct in holding that the traditional contours 
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of copyright protection must extend farther than the idea/
expression dichotomy and the fair use defense. While these 
traditional safeguards do much to protect First Amendment 
interests, one can easily imagine legislation passed under the 
Copyright Act that would impinge on First Amendment 
interests notwithstanding the idea/expression dichotomy 
and fair use defense. Th e plaintiff s in Kahle gave one such 
example in their certiorari petition to the Supreme Court. 
Noting that, “copyright law has traditionally been viewpoint 
neutral,” plaintiff s set forth the following scenario: “Imagine the 
European Union decided to deny copyright protection to ‘hate 
speech,’ and Congress, in an eff ort to ‘harmonize’ international 
copyright law, did the same.” 79 Th e plaintiff s asked whether, 
in such a case, First Amendment review would be appropriate. 
It obviously would. Indeed, affi  rming that First Amendment 
review of copyright laws may sometimes be necessary does 
no more than affi  rm the general rule that legislation drafted 
under one constitutional provision must be consistent with the 
remainder of the Constitution. 80  

Eldred should not be understood as a case defi ning when 
the Copyright Clause trumps the First Amendment, or holding 
that a couple of safeguards within copyright law are suffi  cient to 
protect all First Amendment interests that might arise under any 
conceivable copyright law. Rather, Eldred is better understood 
as setting forth a simple rule of judicial economy. Eldred 
makes two simple and straightforward assumptions. First, the 
copyright laws that have developed over the last 200-plus years 
in the United States have adequately protected speech interests, 
and are therefore constitutional. Second, if a copyright law 
conforms to these “traditional contours of copyright protection” 
developed over the last 200 years, a court may presume that 
the law adequately protects speech interests, and may forgo 
First Amendment review. What are the “traditional contours of 
copyright protection” and whether the presumption of adequate 
First Amendment protection can be rebutted even when a law 
conforms to the traditional contours was not decided in Eldred, 
and is left for future courts to decide, as needed. 

An interesting question is whether Golan is a one-off  
departure from the traditional contours of copyright, the likes 
of which we will not see again, It is hard to imagine future 
copyright laws that will remove more material from the public 
domain. Legislation under the URAA was enacted to harmonize 
U.S. law with foreign copyright law. Now that the U.S. has done 
away with formalities and “restored” copyright to those foreign 
works that were formerly denied copyright due to idiosyncrasies 
of U.S. law, it is extremely unlikely that other public domain 
works will be copyrighted. 

Are there other current or future copyright laws that may 
depart from the traditional contours of copyright protection 
and thus require First Amendment analysis? Th e elimination 
of copyright formalities may be a candidate for direct assault. 
As the Ninth Circuit acknowledged in Kahle, formalities have 
long been a feature of copyright laws, and their elimination has 
resulted in a vastly diminished public domain. Although courts 
may be loath to second-guess Congress’s determinations of the 
appropriate incentives for authors, the changes to copyright 
law that have resulted in most works being in copyright for a 
century or more plainly has an eff ect on the speech that others 

are allowed to make and the ways that others can communicate 
and discuss copyrighted expressions of ideas. 

If litigants bring a First Amendment challenge to the 
elimination of copyright formalities (rather than just to the 
elimination of the renewal requirement for existing works, as 
plaintiff s challenged in Kahle), any First Amendment analysis 
should be under intermediate scrutiny, because elimination of 
formalities is content-neutral. Under intermediate scrutiny, 
it is hard to see how litigants could force the resumption of 
formalities given that the government has a signifi cant interest 
in complying with Berne (which demands elimination of 
formalities that would deprive a copyright holder of “enjoyment 
and exercise” of the economic rights appertaining to copyright). 
But some reliance rights allowing continued use of works whose 
copyrights were not voluntarily registered or renewed before 
enforcement proceedings began might be both acceptable 
under Berne and serve to more narrowly tailor U.S. copyright 
law to account for First Amendment interests in the public 
domain.81

At the end of the day, the courts seem to recognize that 
determining the contours of copyright is a job for Congress. 
Likewise, courts are likely to be deferential to Congress in 
establishing the boundary between copyright and the public 
domain, even when the First Amendment interests of users 
of copyrighted material are considered. Whatever the success 
of future First Amendment challenges to copyright laws that 
depart from the traditional contours of copyright protection, 
focusing attention on the fact that copyright laws can injure First 
Amendment interests of users of copyrighted works is salutary. 
Hopefully, Congress will consider the First Amendment 
interests of copyright users in passing future copyright laws so 
that courts need not attempt to navigate between the Scylla of 
narrowly tailoring copyright laws so as to protect speech interests 
and the Charybdis of second-guessing congressional decision-
making about how best to promote works of authorship. 
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