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Mississirrl SUPREME COURT TO RULE ON
CONSTITUTIONALITY OF NON-EconoMIic DAMAGE

Caprs

he Mississippi Supreme Court will
soon issue its ruling in the case of

Double Quick, Inc. v. Ronnie Lee
Lymas. The court is expected to rule on the
constitutionality of Mississippi’s non-economic
damage cap. The cap limits recovery of non-
economic damages (awards for pain, suffering,
loss of companionship, and other similar
losses) to $1,000,000 in civil suits.

“Judicial Hellhole”

When the American Tort Reform
Association (ATRA) published its first “Judicial
Hellholes” report in 2002, Mississippi’s 22nd
Judicial Circuit was one of the worst offenders.
It had a reputation for being friendly to
large, mass action lawsuits and for awarding
unusually large verdicts. This status made the
22nd Judicial Circuit a “magnet court” that
attracted plaintiffs lawyers from around the
country. Tiny Jefferson County, a county in
the 22nd Judicial Circuit with just 10,000 full-
time residents, saw more than 21,000 plaintiffs
file suit there between 1995 and 2000.?

The ATRA report concluded that abuse

of Mississippi’s court system had unfortunate
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effects on the state’s economy. When the 22nd
Judicial District appeared in ATRA’s Judicial
Hellholes report again in 2003, the report
noted that seventy-one insurance companies
had stopped doing business in the state.” It
also reported that medical malpractice rates
were skyrocketing, high-risk doctors (like
obstetricians) were becoming hard to find, and
Mississippi was losing jobs as businesses were
fleeing the abusive tort system.*

Reform Efforts

Shortly after ATRA labeled the counties in
Mississippi’s 22nd Judicial Circuit as Judicial
Hellholes a second time, state legislators took
action to reform the state’s tort system. In
three separate bills enacted from 2002 to 2004,
Mississippi’s legislature reformed its venue
requirements, capped non-economic damages
in medical malpractice claims at $500,000,
and capped damages in all other civil suits at
$1,000,000.> The Mississippi Supreme Court
also acted during this time to reform the state’s
rules for joining multiple parties in a single
suit.’
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Alabama High Court Issues Landmark Drug

Pricing Decision

by Mark Behrens

court rulings, reversing verdicts against three prescription drug makers totaling over a

l ate in 2009, the Alabama Supreme Court issued one of the year’s most significant state

quarter billion dollars. The decision, AstraZeneca LP v. State," is “exemplary of litigation

currently pending in state and federal courts” involving allegations that the nationwide pricing
policies of pharmaceutical manufacturers caused states to overpay for Medicaid recipients’
prescription drugs. The actions originated in 2005 when Alabama’s Attorney General partnered
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The reforms made in these three areas—venue,
joinder, and damages—had a significant impact. In 2004,
Mississippi was dropped from ATRA’s Judicial Hellhole’s
report and has not returned.” A 2008 story in the Wa//
Street Journal documented the reform’s other effects,
including a ninety percent reduction in the number of
medical malpractice claims, a thirty to forty-five percent
reduction in the cost of medical malpractice insurance,
billions of dollars in new business investment, and
thousands of new jobs.*

Case History

Double Quick involves one leg of these tort reforms.
The reform at issue in this case is the $1,000,000
limit on non-economic damages in civil cases. Non-
economic damages are cash awards paid to tort victims
to compensate them for things like pain, suffering, loss
of companionship, and other harms that are difficult to
quantify monetarily. Because damages of this type are so
subjective, the amount awarded can vary greatly, even in
very similar cases. This lack of predictability can lead to
extremely large jury awards, and, given the uncertainty
of outcome, additional pressure to settle.

This case arises from a shooting that took place
outside a Double Quick convenience store.” Mr. Lymas
was injured and sued Double Quick for not doing enough
to prevent the shooting. A jury awarded Mr. Lymas
approximately $700,000 in compensatory damages and
an additional $3,500,000 in non-economic damages.'’
The judge later reduced the non-economic damages to
$1,000,000 in accordance with the state’s non-economic
damage cap."

Double Quick appealed the ruling on liability to the
Mississippi Supreme Court, and Mr. Lymas cross-appealed
the reduction of his award."? If the court upholds the ruling




on liability, this will become the first major challenge to
the constitutionality of Mississippi’s non-economic
damage cap. As a result, the case has drawn the attention
of tort reform advocates and opponents. Plaintiffs’ lawyers
groups have lined up behind Mr. Lymas in favor of
overturning the non-economic damage cap. Nearly three
dozen consumer and trade groups joined to file an amicus
brief supporting Double Quick in upholding the damage
cap. Mississippi’s Governor Barbour filed an amicus brief
that supported the constitutionality of the cap as well.

Legal Arguments Against Caps

On appeal, Mr. Lymas argues that the non-economic
damage cap violates his right to trial by jury and the
doctrine of separation of powers."? He cites Mississippi’s
constitution, sections 24 and 31, for the proposition that
he has a right to have a jury determine the amount of any
award, as well as the right to jury trial clause in the Federal
Constitution.'® He cites sections 1 and 2 of the state
constitution for the proposition that the state legislature
violated separation of powers principals by interfering in
judicial matters."”

In its amicus brief, the Magnolia Bar Association, a
group that represents trial attorneys, argues that “[c]apping
damages . . . eviscerates trial by jury as it was understood
when the constitutions of Mississippi and the United
States were first adopted.”® Under this theory, the right to
trial by jury includes the right to have the jury determine
the damages that a plaintiff has sustained. As the finder of
fact, the jury is in the best position to assess the evidence
and determine what will sufficiently compensate a tort
victim for injuries. In support of this argument, they refer
to a decision of the Oregon Supreme Court striking down
a similar damage cap for violating the jury trial clause of
Oregon’s constitution.

The wording of the Oregon Constitution’s right to
jury trial clause is nearly identical to Mississippi’s: both
use the phrase “the right of Trial by Jury shall remain
inviolate.”" In interpreting the right to jury trial clause,
the Oregon Supreme Court looked to what that right
covered when it was adopted in 1857." The court
determined that the right to a jury trial included the right
to have the jury determine all issues of fact and that the
amount of damages awarded is a factual issue."” Thus,
the court held that a hard cap on non-economic damages
was unconstitutional in Oregon because it impermissibly
interfered with the jury’s power to decide the facts of the
case.” The ruling was limited to causes of action that
existed or were similar to causes of action that existed
when Oregon’s constitution was adopted in 1857.2' So,
for example, the ruling did not apply to wrongful death

cases, since the state legislature created this cause of action
after 1857.%

Mr. Lymas also argues that the damage cap violates
separation of powers principals. He notes that traditionally
the right to reduce or modify a jury award has been
solely within the discretion of the judiciary through
the process of remittitur. Mr. Lymas cites as authority
the Illinois Supreme Court, which struck down a non-
economic damage cap under the theory that it served as
a “legislative remittitur.”* There, the court noted that the
judicial branch traditionally holds the power to reduce or
modify a jury verdict, and that judicial remittitur reduces
excessive verdicts on a case-by-case basis, rather than as a
blanket reduction.*

Legal Arguments in Favor of Caps

Double Quick and its supporting amici respond
with the argument that twice as many state high courts
have upheld legislatively-imposed damage caps in recent
years as have struck them down. As examples, they refer
to recent decisions from the supreme courts of Ohio,
Alaska, Nebraska, and West Virginia.”

The Ohio Supreme Court specifically addressed the
right to jury trial issue when it held that a non-economic
damage cap did not violate the Ohio Constitution.” The
court stated that the right to a jury trial means a jury
will determine all issues of fact, including the amount of
damages.” However, the jury’s role as fact finder does not
extend into matters of law. Therefore, a law that uniformly
reduces all damages by application of law does not invade
the jury’s role as fact finder.”® The court reasoned that the
cap operates like other legal mechanisms that may alter
an award, such as remittitur or a law that awards triple
damages for certain types of claims.”

Supreme courts in Alaska, Nebraska, and West
Virginia all addressed the separation of powers issue
in recent years.*® In each case, courts held that it was
within the legislature’s power to determine the type
and amount of damages available for a given cause of
action.”" For example, the Supreme Court of West Virginia
stated, “The appellant argues that the cap effectively
constitutes a legislative remittitur . . . . We find no merit
in the appellant’s argument. It is beyond dispute that
the legislature has the power to alter, amend, change,
repudiate, or abrogate the common law.”*?

In its reply brief, Double Quick also notes that the
Mississippi Supreme Court has previously upheld damage
limits in other contexts.” For example, the court upheld
workers’ compensation reforms that required that certain
claims proceed outside the normal jury trial system.** The
court stated that the reform was not unconstitutional
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simply “because it denies to the injured employee the
right to have his damages assessed by a jury according
to the conventional methods of the common law.”** The
Mississippi Supreme Court also previously upheld a law
capping the damages awards in cases arising from school
bus accidents.*® There the court addressed separation
of powers concerns, noting that “the constitution does
not forbid the creation of new rights, or the abolition
of old ones recognized by the common law, to obtain a
permissible legislative object.”™”

Conclusion

The decision of the Mississippi Supreme Court in
this case will also affect Mississippi’s other reforms, such
as the $500,000 on medical malpractice claims. There is
also a chance that the ruling in Mississippi could affect
momentum for reforms in other states, as Mississippi’s
ruling could be persuasive to other state courts facing
similar decisions.

" Karen R. Harned is the Executive Director and Jeff A. Hall
is the Charles G. Koch Associate at the National Federation of
Independent Business (NFIB) Small Business Legal Center.
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