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Environmental Law & Property Rights
PeoPle for the ethical treatment of ProPerty owners v. U.s. fish and wildlife 
service: Did Gonzalez v. raich Eviscerate All Constitutional Limits on 
Federal Power?
By Jonathan Wood*

On November 5, 2014, the District Court for the District 
of Utah struck down an Endangered Species Act regulation 
forbidding the “take” of any Utah prairie dog—a threatened 
species found only in Utah with no commercial use or mar-
ket—as exceeding Congress’ power under the Commerce and 
Necessary and Proper Clauses.1 This is the first time that a 
federal regulation of take has been struck down as unconstitu-
tional and marks a sharp departure from the decisions of five 
Circuit Courts of Appeals, which upheld similar restrictions.2 
The decision squarely rejects the government’s argument, ac-
cepted by several circuits, that the Commerce Clause could 
be stretched to allow it “to regulate anything that might affect 
the ecosystem (to say nothing about its effect on commerce)” 
because, otherwise, “there would be no logical stopping point 
to congressional power under the Commerce Clause.”3 The 
government has appealed the decision to the Tenth Circuit, 
which held oral argument on September 28, 2015.4

I. Background

The Endangered Species Act of 1973 provides for the 
listing of endangered and threatened species and mandates 
broad protections for those species.5 These protections include 
a prohibition against “take”—which is defined to encompass 
essentially any activity that adversely affects a single member of 
a species or its habitat6—that carries substantial civil and crimi-
nal penalties and can be enjoined by citizen suits.7 The statute 
also requires all federal agencies to exercise their discretionary 
powers to further the statute’s purposes and avoid taking any 

action that could jeopardize a protected species.8

Though the statute was enacted nearly unanimously in 
1973, it has been a continuous source of conflict, especially 
since the Supreme Court interpreted it in TVA v. Hill 9 to 
require every species to be protected “whatever the cost.” As a 
consequence, the Endangered Species Act can impose harsh, 
punitive restrictions on private property owners whose lands 
provide needed habitat for species. Critics note that this creates 
a disincentive against maintaining suitable habitat, ultimately 
to the detriment of the species the statute is intended to pro-
tect.10 For these substantial costs, critics argue, we receive little 
measurable benefit. Only about one percent of species listed 
under the Endangered Species Act have ever recovered to the 
point that they could be delisted.11 

II. The Utah prairie dog and People for the Ethical 
Treatment of Property Owners

The Utah prairie dog has been listed under the Endan-
gered Species Act since its enactment.12 In 1984, when the 
population was estimated at 23,753, its status was changed from 
endangered to threatened. Since then, the population has nearly 
doubled, with recent estimates placing the population at over 
40,000 individual animals. All of these animals are found in 
southwestern Utah, with approximately 70% of them residing 
on private property. 

There is no market for Utah prairie dogs, nor are they used 
in any economic activity. However, the species has garnered 
some academic interest and is advertised on federal government 
websites to promote tourism to national parks.

Pursuant to the Endangered Species Act, the Fish & 
Wildlife Service has adopted a regulation forbidding the “take” 
of any Utah prairie dog unless authorized by a federal permit.13 
These permits are available to owners of only certain types of 
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properties and restrict the number of Utah prairie dogs eligible 
property owners are allowed to take. 

People for the Ethical Treatment of Property Owners 
(PETPO) was formed by several residents of southwestern Utah 
who felt that their concerns had been consistently ignored by 
the bureaucrats in Washington charged with setting federal 
regulations. The organization has over 200 members, largely 
consisting of affected residents, property owners, and local gov-
ernments. It advocates protecting the species without imposing 
such onerous burdens on property owners and the community, 
primarily by encouraging the safe, humane capture of Utah 
prairie dogs in backyards and residential neighborhoods, so that 
they can be moved to public conservation areas where they can 
be permanently protected.

The Utah prairie dog regulation severely impacts the orga-
nization’s members. Owners of undeveloped lots in residential 
subdivisions are barred from building homes for their families 
if Utah prairie dogs move in first. Some have lost their invest-
ments in land intended to develop small businesses. Many oth-
ers are unable to protect their backyards and gardens from the 
rodents. The local government of Cedar City, itself a member 
of the organization, is unable to protect playgrounds and sports 
fields from the burrowing animals, instead it has to fence areas 
off from local children. It also must get federal permission to 
remove Utah prairie dogs from the municipal airport, where 
they tunnel beneath runways and in critical safety areas, and 
the local cemetery, where they disturb the grounds, bark during 
funerals, and eat flowers left by mourners.

After the U.S. Fish & Wildlife Service adopted the Utah 
prairie dog regulation, PETPO challenged it as exceeding the 
government’s constitutional authority. The District Court 
for the District of Utah agreed.14 In the wake of the district 
court’s decision, Utah—which filed an amicus brief on behalf 
of itself and eight other states supporting PETPO in the Tenth 
Circuit—adopted a plan to conserve the species without such 
onerous burdens by moving Utah prairie dogs from developed 
neighborhoods and backyards to public conservation areas.15

III. Does the Commerce Clause Allow the Federal 
Government to Regulate Any Activity that Affects Any 
Species That Affects The Environment?

Modern Commerce Clause jurisprudence has signifi-
cantly expanded the scope of federal power beyond what the 
Constitution originally contemplated.16 Yet the Supreme Court 
has continued to insist that the power is and must be subject 
to judicially-enforceable limits.17 As presently understood, the 
clause permits Congress to regulate economic activity that has a 
substantial effect on interstate commerce.18 Notably, the Court 
has never upheld federal regulation of noneconomic activity—i.e. 
activity that isn’t the production, distribution, or consumption 
of a traded commodity—under the Commerce Clause.

Since the so-called New Deal revolution, the Supreme 
Court has only struck down two laws as exceeding Congress’ 
Commerce Clause power. In United States v. Lopez, the Supreme 
Court declared that a federal statutory provision that criminal-
ized the possession of a gun in a school zone exceeded Congress’ 
Commerce Clause power.19 And, in United States v. Morrison, 
the Court struck down a federal cause of action for victims of 

gender-based violence on the same grounds.20 
Although the Court has only rarely struck down laws as 

exceeding Congress’ lawmaking power under the Commerce 
Clause, its reasoning in these cases is instructive. In each, the 
Court began by asking whether the activity regulated on the face 
of the statutory provision is economic.21 Since neither posses-
sion of a gun nor gender-based violence are economic activities, 
these provisions could not be characterized as regulations of 
economic activity. Next, the Court asked whether the proffered 
connections to interstate commerce were so insignificant and 
logically attenuated that, if accepted, similar reasoning would 
justify federal regulation of anything.22 In Lopez, for instance, 
the Court rejected arguments based on the generalized impacts 
of crime and education on commerce as too attenuated to 
withstand scrutiny.23

Relying on these cases, the district court concluded that 
the Utah prairie dog regulation exceeds the authority that 
Congress may delegate to the Fish and Wildlife Service under 
the Commerce Clause. The Utah prairie dog regulation broadly 
forbids any activity, regardless of its nature, that results in any 
adverse effect on a single Utah prairie dog or its habitat.24 On 
its face, this broad ban on “take” is not a regulation of economic 
activity. 

On appeal, the government argues that the Utah prairie 
dog regulation is a regulation of economic activity because the 
plaintiff’s members wish to engage in land development and a 
variety of economic activities are ensnared by the broad ban.25 
PETPO responds that the first argument takes a crabbed view 
of the impacts that the regulation has on residents of South-
western Utah and conflicts with the Supreme Court’s approach 
to reviewing the Commerce Clause challenge in Lopez.26 The 
defendant in Lopez was engaged in economic activity; he was 
paid to carry the gun to school to deliver it to a classmate. Yet the 
Court judged whether the statute regulated economic activity 
on its face rather than looking to the particular party’s activity.27 
PETPO argues that the government’s second argument would 
go even further by allowing the federal government to regulate 
any noneconomic activity, so long as it’s regulated under a broad 
regulation that also ensnares economic activity. At a minimum, 
this would require overruling Lopez and Morrison as both of the 
laws challenged in those cases could be violated by economic 
activity (as the facts in Lopez demonstrate).

The district court also held that Lopez and Morrison’s ban 
on attenuated reasoning dooms the Utah prairie dog regulation. 
The federal government’s argument in chief is that all activities 
that affect a single Utah prairie dog are within its power because 
the species as a whole affects the environment and the environ-
ment affects interstate commerce.28 PETPO responds that this 
argument would mean that federal power has no logical limit. To 
take just one example, the human species significantly impacts 
the environment.29 Therefore, under the federal government’s 
argument, it could regulate any activity that affects a single 
person, because our species affects the environment, which 
affects commerce. This is far more attenuated than even the 
“costs of crime” rationale pressed—and rejected—in Lopez.30

In the alternative, the government argues that take of the 
Utah prairie dog can have a direct effect on interstate commerce 
because, though it is not currently traded or used in commercial 
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activity, the species could become an object of commerce in the 
future. In support of this argument, it refers to this oft-quoted 
language in the statute’s legislative history:

Who knows, or can say, what potential cures for cancer 
or other scourges, present or future, may lie locked up in 
the structures of plants which may yet be undiscovered, 
much less analyzed?31 

PETPO argues that this too admits of no logical limit. 
Literally any substance could conceivably become a subject of 
commerce at some unknown point in the future.32 And just as 
any species may hold cancer’s cure, anyone might be the person 
to discover it. Yet the federal government does not have the 
power to regulate any activity that affects any person—nor any 
substance—on that basis.33

IV. Does the Necessary and Proper Clause, As Inter-
preted By raich, Allow The Federal Government to 
Regulate Anything For Any Reason Pursuant To A 
“Comprehensive Scheme”?

If the Commerce Clause cannot sustain the Utah prai-
rie dog regulation, the government must instead rely on the 
Necessary and Proper Clause.34 The standard explanation of 
this clause is that it is not intended to convey any significant 
independent power;35 rather, its purpose is to make clear that 
the federal government has the means required to exercise its 
other powers.36 In McCulloch v. Maryland, Chief Justice Mar-
shall explained the clause this way:

Let the end be legitimate, let it be within the scope of the 
constitution and all means which are appropriate, which 
are plainly adapted to that end, which are not prohibited, 
but consist with the letter and spirit of the constitution, 
are constitutional.37

Though this gives Congress wide latitude, it is not a blank 
check. The Necessary and Proper Clause does not authorize 
any regulation that is a rational means of accomplishing some 
government objective. Rather, the government must be able to 
show why the challenged regulation is reasonably necessary to 
implementing an enumerated power.38 

Consequently, the Necessary and Proper Clause supple-
ments the Commerce Clause by allowing the federal govern-
ment to regulate noneconomic activity if necessary for it 
to effectively regulate economic activity or the market for a 
commodity pursuant to a comprehensive regulatory scheme.39 
In Gonzales v. Raich, for instance, the Court sanctioned fed-
eral regulation of mere intrastate possession of marijuana for 
medical use under the Controlled Substances Act.40 It explained 
that federal regulation of this activity was rational because 
marijuana grown and possessed solely in California for medi-
cal purposes is indistinguishable from marijuana traded in the 
illicit, interstate market. Exempting the former would frustrate 
the government’s ability to regulate the latter pursuant to its 
comprehensive scheme to regulate the illicit interstate market 
and related economic activity.41 

In the Utah prairie dog case, the government argues that 
the Utah prairie dog regulation must be upheld as a necessary 
part of the Endangered Species Act, which it explains is a 
comprehensive regulatory scheme to preserve species.42 PETPO 

responds that this analysis fails to respect the limits of the 
Necessary and Proper Clause. The government is not arguing 
that, if it cannot regulate every activity that affects a single Utah 
prairie dog, it will not be able to regulate economic activity 
or the market for a commodity. As the district court noted in 
rejecting the government’s argument, there is no market for 
Utah prairie dogs, nor are they used in any economic activity. 
Therefore, restrictions on the government’s ability to regulate 
Utah prairie dog takes simply doesn’t implicate its ability to 
regulate commerce.

Instead, the government argues that if it cannot regulate 
any activity that affects any Utah prairie dog (or any other 
species), the Endangered Species Act’s ability to achieve its 
non-commercial, conservation goals would be undermined. 
Or, as the Fifth Circuit put it in upholding federal protection 
of cave bugs, the federal government must be able to regulate 
all life as part of its protection for the “’interdependent web’ 
of all species.”43

PETPO responds that this argument, if accepted, would 
cause any remaining difference between federal power and the 
states’ police power to evaporate by subjecting both to the same 
meager limit. According to the government’s argument, the 
Necessary and Proper Clause permits it to do anything, so long 
as it’s rationally related to any policy objective. That is the same 
standard that constrains states’ exercises of the police power 
under the Due Process Clause.44 For instance, it would permit 
the federal government to regulate any criminal acts pursuant 
to a comprehensive scheme to regulate crime. 

The Supreme Court has already implicitly rejected this 
argument in Lopez and Morrison, by striking down criminal 
provisions that were small parts of omnibus crime bills.45 If 
the government’s argument in the Utah prairie dog case were 
accepted, the opposite results should have been reached in 
both Lopez and Morrison. The challenged criminal provisions 
should have been upheld in order to effectuate the anti-crime 
goals animating those omnibus (i.e. comprehensive) crime bills.

V. Conclusion: Will the Supreme Court Finally Settle 
This Conflict?

Despite the number of previous constitutional challenges 
to federal regulation of take of intrastate, noncommercial spe-
cies, the Supreme Court has never weighed in. This despite 
Chief Justice Roberts’—then on the D.C. Circuit—famous 
dissent from a denial of rehearing en banc that the grounds 
for upholding federal regulation of take are inconsistent with 
Supreme Court precedent.46 The issue certainly presents an 
important question of federal law. The Endangered Species 
Act broadly forbids (in fact, criminalizes) any activity that 
adversely impacts a single member of a species or its habitat 
and applies this prohibition to approximately 1,500 species 
spread throughout the country.47 With environmental groups 
seeking to add additional species to this list by the hundreds,48 
the consequences of getting this constitutional question right 
will only continue to grow. With a path breaking decision in 
the district court, and the possibility of a circuit split if it is af-
firmed, perhaps this will be the case where the Supreme Court 
finally resolves this question.
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