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ENVIRONMENTAL AW & PROPERTY RIGHTS

Do Suk AND SETTLE PrRACTICES UNDERMINE CONGRESSIONAL INTENT FOR
COOPERATIVE FEDERALISM ON ENVIRONMENTAL MATTERS?

By David B. Rivkin, Jr.* & Adam Doverspike**

Note from the Editor:

This article is about whether sue and settle practices undermine congressional intent for cooperative federalism on environmental

matters. As always, the Federalist Society takes no position on particular legal or public policy initiatives. Any expressions of
opinion are those of the authors. The Federalist Society seeks to further discussion about sue and settle, federalism, and the
Environmental Protection Agency. To this end, we offer links below to other perspectives on the issue, and we invite responses
from our audience. To join this debate, please email us at info@fed-soc.org.

Related Links:

* Avi Bargow, Setting the Record Straight, EPA CoNNEcT: THE OFricIAL BLoG oF EPA’'s LEaDERsHIP (Feb. 12, 2014, 1:35
PM): http://blog.epa.gov/epaconnect/2014/02/setting-the-record-straight/

* Stephen M. Johnson, Sue and Settle: Demonizing the Environmental Citizen Suit, 37 SEarTLE U. L. Rev. 891 (2014): htep://

papers.ssrn.com/sol3/papers.cfm?abstract_id=2478866

* Ann Alexander, Sue and settle legislation: a cure in search of a disease, SwrtcuHBoARD: NaTURAL RESOURCES DEFENSE COUNCIL
Starr Brog (Jul. 16, 2012): http://switchboard.nrdc.org/blogs/aalexander/sue_and_settle_legislation_a_c.html

* John Walke, Cantor Report Attacks Environmental Law Enforcement, Falls Flat With Baseless Conspiracy Theory, SWITCHBOARD:
NaruraL Resources DErense CouNciL STare BLog (Oct. 25, 2012): http://switchboard.nrdc.org/blogs/jwalke/the_office_

of_house_majority.html

I. ENVIRONMENTAL STATUTES EMBRACE COOPERATIVE
FEDERALISM

I E nvironmental statutes give states primary responsibility

for regulatory rules. The Environmental Protection

Agency reviews state programs and, in certain cases, may
supplant the state program. This model has become known as
cooperative federalism.’

Cooperative federalism encourages state regulation rather
than compelling or commandeering it. Such restraint permits
state officials to remain accountable to their citizens.? Congress
embraced cooperative federalism in the Clean Air Act and Clean
Water Act—the major environmental statutes that invite sue
and settle arrangements.? The Endangered Species Act did not
explicitly adopt cooperative federalism; however, in practice, a
“partnership federalism” has emerged.

The environmental statutes do not require the EPA to
work with environmental groups; rather, they mandate the
EPA to work cooperatively with the states. Yet the increasingly
common sue and settle tactic permits the EPA to collude with
environmental activists to keep states from having a say in
important procedural and substantive decision-making.

*David B. Rivkin, Jr. is a partner at Baker ¢ Hostetler, LLD

**Adam Doverspike is a corporate litigator at GableGotwals in Tulsa,
Oklahoma, where he focuses his practice on energy industry regulation,
complex civil litigation, and appellate matters. He also serves as

President of the Tulsa Lawyers Chapter of the Federalist Society.
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II. Sue AND SETTLE—ILLUSTRATIVE EXAMPLES

Certain environmental statutes mandate agency action
by non-discretionary deadlines.” The EPA chronically misses
mandatory deadlines because congressional allocations
and agency staffing cannot meet the sheer number of
congressionally-required regulations. Citizen suit provisions
entice environmental activists to sue the EPA for missing
those mandatory deadlines.® And attorney fee provisions allow
activists to profit from the lawsuits.”

The EPA often admits fault and settles with activists,
agreeing to an expedited timetable to issue regulations. The EPA
rarely informs other stakeholders, including states, regulated
entities, and industry groups, about the settlement. The EPA
sometimes settles the same day the suit is filed, suggesting
collusion between the nominally adverse parties.® The EPA and
the activists enter a draft consent decree with the court. Under
most environmental statutes, the EPA need not even receive
public comment on the consent decree, much less heed the
advice of anyone other than the activists that sued.’

Even if third parties hear about a sue and settle case, courts
generally deny intervention.!® The court enters the consent
decree, which cannot be modified without the activist group’s
agreement or a court order. The EPA then relies upon the
consent decree deadlines to cut off stakeholders and to adopt
activist-friendly regulations. The practice predates the current
administration, but has exploded since President Obama took
office."

In practice, sue and settle shuts out all stakeholders other
than the agency and the activist groups that filed a given suit.
Two recent cases illustrate common problems with the sue and
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settle tactic.
A. The Regional Haze Cases

The EPA prevents Oklahoma and other affected states
from pursuing state plans to regulate regional haze under the
Clean Air Act by relying on deadlines set through a sue and
settle agreement.

The 2007 regional haze rule required states to submit
State Implementation Plans by 2009. In 2009, the EPA found
more than 30 states, including Oklahoma, had not submitted a
State Plan. The Clean Air Act requires the EPA to create Federal
Implementation Plans within 2 years after finding no State Plan
was filed. By 2011, the EPA had not promulgated Federal Plans
and some states, including Oklahoma, had submitted belated
State Plans.

Environmental activists sued the EPA for not promulgating
Federal Plans.'? Neither the activists, nor the EPA, nor the court
notified the states about the lawsuit. Plaintiffs and the EPA
entered a partial consent decree that created a table of deadlines
for each of the 30+ states involved.'?

Plaintiffs and the EPA permitted one state, Arizona,
to intervene solely to argue that the EPA ought to act on
Arizona’s February 2011 State Plan and provide time for the
state to correct any deficiencies before promulgating a Federal
Plan.' The court ultimately overruled Arizona’s objection to
the consent decree because Arizona had missed the State Plan
deadline.

While enforcing hard deadlines against the states,
plaintiffs and the EPA agreed repeatedly to extend deadlines
for the EPA to promulgate Federal Plans.'® Indeed, even when
the EPA missed a court-ordered deadline, the parties agreed to
retroactively adjust it."”

Despite the EPAs freedom to miss deadlines, it relied
upon the consent decree deadlines to undermine the cooperative
federalism principle that the agency should consider State Plans
before imposing a Federal Plan:

¢ New Mexico: “It would not have been possible to
review the July 5, 2011 [State Plan] submission, propose a
rulemaking, and promulgate a final action by the dates required
by the consent decree.”*®

e North Dakota: “Given our September 1, 2011
deadline to sign this notice of proposed rulemaking under the
consent decree discussed in section II1.C, we lack sufficient time
to act on or consider this aspect of Amendment No. 1.7

¢ Oklahoma: “We also are required by the terms of a
consent decree with WildEarth Guardians, lodged with the
U.S. District Court for the Northern District of California to
ensure that Oklahomas CAA requirements for 110(a)(2)(D)
(1)(II) are finalized by December 13, 2011. Because we have
found the state’s [State Plan] submissions do not adequately
satisfy either requirement in full and because we have previously
found that Oklahoma failed to timely submit these [State Plan]
submissions, we have not only the authority but a duty to

promulgate a [Federal Plan] that meets those requirements.”*

The EPA abandoned a cooperative federalism approach
that permits states to remedy issues in the State Plans solely to
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meet the sue and settle deadlines that the EPA and activists set
without input from the states.

B. The Lesser Prairie-Chicken Endangered Species Act Listing

Fish and Wildlife Services (FWS) abdicated its authority
to prioritize which species need be considered for listing as
endangered or threatened to an activist group that required
unrealistic deadlines and excluded all other stakeholders.
Additionally, the agency inserted a substantive rulemaking
into the consent decree. While the settlement covered over 250
species, we focus here on the lesser prairie-chicken (LPC), fully
cognizant that similar stories exist for other species.

FWS found the LPC warranted listing under the Act in
June 1998, but that the listing was precluded by higher priority
actions.?! From 1998-2009, FWS annually found that listing
was “warranted but precluded” by pending proposals in each
annual Candidate Notice of Review.?? In 2008, FWS elevated
the LPC’s numeric threat level from 8 to 2.7

Then the EPA’s sue and settle practices ensnared the entire
endangered species Listing Program. An environmentalist group
filed suit in Colorado, alleging FWS’s “warranted but precluded”
finding for the LPC was arbitrary and capricious.?* The LPC
case was rolled into a muld-district litigation encompassing
over 250 species in the DC federal court.”

The DC federal court approved a settlement requiring
FWS to publish proposed rules or not warranted findings for
251 species by September 2016.2 FWS acknowledged that
meeting the settlement demands will “require substantially all
of the resources in the Listing Program.”” The Agreement set
a FY 2012 deadline for FWS to submit a work-plan on the
lesser prairie-chicken.?®

The settlement also substantively restricted FWS from
listing a species as warranted but precluded. Congress permits
FWS to deem a species listing as warranted, not warranted,
or warranted but precluded.”” The settlement agreement,
however, requires each species listing be deemed warranted
or not warranted, precluding a statutorily available option.*®

Environmentalists and agencies successfully precluded all
interested parties from participating in the regulatory process
that eliminated the warranted but precluded option and tied
up most of the agency’s listing program funds. The DC court
denied stakeholders’ attempts to intervene.’® And after the
Colorado court permitted industry stakeholders to intervene,*
the parties settled the DC action without including the
intervenors.? The settlement resolved the Colorado case as well,
but sidestepped meaningful participation by the intervenors.

Before the sue and settle mandated deadline, FWS
proposed a rule listing the LPC as threatened.> FWS delayed
the LPC listing several times while repeatedly invoking the
settlement as requiring quick resolution.®* And FWS repeatedly
found that Oklahoma had taken great steps in conservation:

e “The Oklahoma PFW program has implemented
154 private lands agreements on about 38,954 ha (96,258 ac)
of private lands for the benefit of the lesser prairie-chicken in
the State.” Listing the Lesser Prairie-Chicken as a Threatened
Species, 77 Fed. Reg. at 73835.

¢ “The [Oklahoma Department of Wildlife
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Conservation] has shown the ability to administer the
CCAA and work effectively with participating landowners to
implement conservation commitments in the CCAA.” Final
Candidate Conservation Agreement With Assurances, Final
Environmental Assessment, and Finding of No Significant
Impact; Lesser Prairie Chicken, Oklahoma, 78 Fed. Reg. 14111,
14113 (Mar. 4, 2013).

Nonetheless, FWS pushed forward with asserting federal
control due to the sue and settle deadline, ultimately issuing a
final rule declaring the LPC as threatened on April 10, 2014.%

III. Sue AND SETTLE UNDERMINES COOPERATIVE FEDERALISM

A. Sue And Settle Excludes States From The Rulemaking Process

Sue and settle excludes states from participating in the
rulemaking process. While courts have resisted most agency
efforts to change substantive law without notice and comment
procedures,?” some agencies continue to circumvent proper
rulemaking by removing substantive choices in settlements.
And even settlements restricted to setting deadlines affect
the substantive outcome when agencies claim an inability to
consider all evidence, comments, or state efforts because a
deadline looms.*

Agencies move their own deadlines, but forbid states to
do so. The EPA relies on “court-ordered” deadlines to curtail
stakeholder input.?” When the agencies cannot meet a consent
decree deadline, the colluding activists agree to extend it. Thus,
states must comply with deadlines they had no input on, but the
EPA and activist groups can extend their self-imposed deadlines.

B. Activists Rather Than Congress or Agencies Set Agency Priorities

When agencies embrace a consent decree without
stakeholder input, it permits activists to dictate agency priorities.
Activists decide when and where the EPA and FWS develop
onerous regulations.

FWS functionally ceded all agency prioritization to
activists without consulting with the states or considering state
conservation efforts.®” FWS Director Dan Ashe admits that the
“torrent of deadline-related cases over the past decade has had
the unfortunate effect of distorting and delaying our biological
priorities.”* In FY 2011, the agency spent $15.8 million of its
$20.9 million Listing Program budget on taking “substantive
actions required by court orders or settlement agreements
resulting from litigation.”#

Activists not only set agency priorities, they get paid by
the government to do so. Activists often receive attorney fee
awards for winning the lawsuits against agencies that did not
even fight back. From 2003-2010, activists received millions in
federal dollars for suing the EPA.#* FWS Director Ashe testified
that activists obtained “$134,156 paid out of Service funds
for attorneys’ fees in FY 2010.”# With sue and settle practices
increasing in recent years, the total government funding to
activist groups is likely growing as well.

C. Agencies and the Courts Should Respect Congressional Intent
10 Bolster Cooperative Federalism

Agencies and courts can fix the major problems of sue
and settle tactics. First, courts should permit intervention more
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freely to ensure settlements between colluding entities receive
needed scrutiny.® Second, agencies should welcome states
and other stakeholders participating fully in all sue and settle
processes. Stakeholders can ensure deadlines are feasible and
will not create rushed, inaccurate rulemaking processes. Third,
agencies should treat states as cooperative allies rather than
uninterested outsiders. If the EPA extends its own deadlines
repeatedly, it should offer similar grace periods for State Plans.
The agencies undermine congressional intent for them to work
with states when the agencies repeatedly argue that states have
no role in the activist-generated settlement process.

IV. ConcrLusioN

Activists and federal agencies are implementing federal
programs over the objections of states by relying on sue and
settle tactics that make state participation in the substantive
rulemaking difficult or impossible. The consent decree deadlines
do not provide states sufficient time to provide state-based
programs, or sufficient time to rectify minor issues in state-based
programs before agencies impose federal programs.

The agencies have thwarted Congressional intent that they
work with states in a cooperative manner respecting federalist
principles. If the agencies and courts do not reign in this
ongoing power grab, Congress should revise the environmental
statutes to withdraw the citizens suit provisions or otherwise
limit the collusive settlements that undermine cooperative
federalism today.
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