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ADMINISTRATIVE LAwW & REGULATION

SPEECH AND PRIvAacY REGULATION IN THE WORLD oF DRUGS AND HEALTHCARE™*

Mr. David G. Adams, Partner, Venable, Baetjer, Howard & Civiletti and former Associate Chief Counsel for Drugs, U.S
Food and Drug Administration

Mr. Richard Samp, Chief Counsel, Washington Legal Foundation

Ms. Paula Stannard, Counselor to the General Counsel, U.S. Department of Health & Human Services

Mr. William C. Waller, Chairman Food and Drug Subcommittee, Federalist Society, Venable, Baetjer, Howard &
Civiletti, moderator

MR.WALLER: I'mthe Chair of the Federaist Society’sFood and Drug Subcommittee and I’ m wel coming you to Speech and
Privacy Regulation in the World of Drugs and Healthcare.

The Federalist Society for Law and Public Policy Studiesisagroup of conservatives and libertariansinterested in
the current state of thelegal order. Itisfounded on the principle that the state existsto preserve freedom, that separation of
powersisessential to our Constitution, and that it isemphatically the province of thejudiciary to say what thelaw isand not
what it should be. The Federalist Society seeks to promote both an awareness of these principles and to further their
application through its activities and programs like this.

This morning, we have two important topicsto cover. ThefirstisHIPAA and Privacy and the second is the First
Amendment. Our plan isto have our speaker Paula Stannard and then proceed to the First Amendment panel.

Paulagraduated magnacum laude from Amherst Collegein 1987 and — | found thisparticularly interesting— she
had her degree in political science and Latin. She received her J.D. from Stanford Law School, and she now serves as
Counselor to the General Counsel of the U.S. Department of Health and Human Services, where she hasworked on proposed
bioterrorism legislation, regulatory reform initiatives, and of coursethe HIPAA privacy rule.

So, without further adieu, Paula Stannard.

MS. STANNARD: Thank you. Thefirst thing I’d like to stressis that the Administration believes firmly in the need for
federal protection for the privacy of healthcare information. But we recognize that that protection cannot occur at the
expense of patient accessto quality healthcare, and not at the expense of the commonsense practice of medicine.

Earlier this spring, we proposed some modificationsto the Privacy Rule. In considering how to modify the Privacy
Rule, our touchstone was the commonsense analysis of patient expectation. What would reasonable patients expect? We
believe that they would expect that the confidentiality of their medical recordswould be protected, but in such away that it
did not interfere with them getting needed medical care or their ability to communicate with their doctors regarding their
health and treatment.

What I'd like to do today is briefly outline the framework of the Privacy Rule and then focus on a couple of areas
which are particularly relevant to the food and drug area — adverse event reporting and other public health reporting;
research, and marketing provisions.

I will close my introduction with a caveat. We have proposed modifications affecting some of the areasthat I'm
going to betalking about, and my commentswill talk about the modifications. But these proposed modificationsare still not
the final word on how the Privacy Ruleis going to be modified. So, stay tuned.

Theframework of the privacy rule. The Privacy Rulegovernsthe conduct of what wecall “covered entities’. Those
are healthcare providers who transmit health information in electronic transactions, health plans, and healthcare clearing
houses. Some other organizations and entities provide support services to these covered entities, and are called “business
associates’. The Rulerequiresthat a covered entity enter into awritten contract with its business associates, requiring the
business associate to protect the confidentiality of health information.

Now, the Privacy Rule governsthe uses and disclosures of identifiable health information. 1t doesn’t govern at all
de-identifiedinformation. It also requiresthat individualsreceive anotice of covered entity’s privacy practicesand how the
entity uses that information.

There are broad requirements, and very specific requirements al so, but there are three categories of types of uses
and disclosures by purpose. The first category is use of healthcare information for treatment, payment and healthcare
operations. Now, these uses and disclosures are sufficiently related to treatment that an individual seeking care would
understand that his health information is going to be used for those purposes. And so, we believe it would be unfair to the
providers and other covered entities to create obstacles for use of the information for these purposes. Under the proposed
modifications, thereisreally no restriction or no requirement that a patient authorize the use of hismedical recordsor health
information for treatment, payment and healthcare operations.

The second category of purposes that healthcare information can be used or disclosed for is public health or other
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public purposes. And in weighing importance of public health versus the importance of individual rights, there are certain
purposesthat were determined to be of sufficient importance that information can be used or disclosed without anindividua’s
authorization. There are restrictions on how that information can be used, but this category includes such things as
reporting of infectious diseases to public health authorities; adverse event reporting; research; reporting of suspected
abuse; and healthcare oversight activities.

And then, there’sthisbig third category of everything el se, which requires specific patient authorization before his
health information can be used or disclosed.

Now, going to specific areas of interest, adverse event reporting is, as | said, a use or disclosure that we have
categorized in the public health area. As| said, the rule recognizes the importance to public health and public safety of
covered entities being able to use or disclose health information in certain areas for public purposes.

Adverseevent reporting fallsinto thiscategory. It includes adverse event reporting of drugs, biologicsand medical
devices. Asyou know, the way an adverse event is reported isthat a provider, adoctor, usually reports thisinformation to
the company that has made the drug, biologic or device. They, in turn, either voluntarily or as required by law, report that
informationto the FDA.

The current rule permits covered entities to report adverse events to the manufacturer, if disclosure is made to a
person that's required or directed to report such information to the FDA. Thisincludesto track products; to enable product
recalls, repair or replacement; or to conduct post-marketing surveillance. We heard, however, that this may not cover the
universe of the current adverse event reporting. Therewas also concern that the rule made voluntary reporting by aprovider
to an FDA-regulated company impermissible in certain circumstances, where acompany was not required by law to report
these eventsto the FDA. So, as| said, we' ve proposed amodification to assure that a provider can continue to disclosethis
information to the company.

The second area of interest is in public health and public purpose is research. The research provisions of the
privacy rule apply to human subjects research, like clinical research, as well as research involving just health records. A
covered entity can only disclose identifiable health information to aresearcher, if the researcher has obtained aindividual’s
specific authorization, or if the researcher obtains awaiver of authorization from an institutional review board or privacy
board. And if aresearcher presents an authorization to a doctor or medical center, or a certificate that an IRB has waived
authorization, that provider is entitled to rely on that piece of paper if that reliance is reasonable.

The current Rule establishes eight criteriathat an IRB or privacy board hasto consider before they can waive the
requirement that there'sindividual authorization of accessto the health records. We heard alot from researchers that these
criteriawere vague, confusing, and sometimesinternally contradictory. So, inthe proposed modifications, we have proposed
to streamline and simplify that to make it more closely aligned to the Common Rule, whichisarulethat iscommon to about
17 federal agencies that fund medical research and so governs federal research, as well as other research conducted in
America

As| said, these proposed criteriamore closely follow the common rule but apply specifically to privacy consider-
ations. And thefirst criteriaisthat the use or disclosure of the health information involves no more than minimal risk to the
individual’sprivacy. We' ve explained what that means. It means adequate planning to protect identifiersfrom improper use
or disclosure; an adequate plan to destroy identifiers as soon as possible consistent with the needs of research; and
adequate assurance that there’s no reuse or disclosure of the information, except for other research, for oversight, or as
required by law.

The second criteriaisthat the research could not practically be done without the waiver; the researcher couldn’t go
out and get individual authorizations. And finally, the research could not practically be conducted without access to the
protected health information. In other words, this health information is necessary to the research.

WEe' ve also proposed a couple of other modifications to simplify just the administration of the privacy rulein the
research area by combining the requirement for authorizations for various types of research and by combining of an
authorization to disclose health information with informed consent. Then, there are certain proposed transition provisions
that permit current research to continue without hindrance.

| indicated that there are two ways that aresearcher can get identifiable information under the privacy rule. We're
looking at another way to enabl e researchersto get information. The current rule doesn’t apply to de-identified information,
as| indicated earlier. But de-identification requiresremoval of 18 typesof information, and many researchersindicated that
they really need sometypes of information that wasincluded in those 18 categories; information that doesn’t directly identify
the patient, but nevertheless contains certain identifiers, such a zip code or dates of admission or discharge. Asl said, this
information is not considered de-identified under the Privacy Rule, but it isnecessary for certain research or for analysis of
healthcare use or quality for state hospital associations, for example.

WEe' ve sought, through the comments received during the comment period, input on how to construct alimited data
set that could be used for such purposes, what types of information would not be facially identifiable, what type of
information that would be, and what purposes such a limited data set could be used for. You couldn't directly identify
someone by that information but it would be useful for research purposes. We're proposing that a covered entity berequired
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to sign adata use agreement with aresearcher or whoever receivesthislimited data set to control the use of that information
by the researcher and prohibit reconsideration.

Thefina topicthat I' dliketo talk about briefly ismarketing. Ingeneral, if someonedesiresto useidentifiable health
information for marketing purposes, it requires patient authorization.

Thecurrent rules establish three categories of types of communications and establishes different Privacy Rulewith
respect to how identifiable health information can be used. There are certain communications that are not considered to be
marketing and do not require authorization. There's another category of communications that is considered marketing but
doesn’t require an authorization. But the provider hasto provide noticeto theindividual whose health informationisbeing
disclosed and marketed, identify who's making the communication, if the covered entity is receiving payment for this
communication, how can opt out, and the basis for targeting the individual. And then there'sathird category that requires
specific authorization.

Everyone agreed that these three categories were confusing and that no one was sure whether acommunication fit
into which one of those categories. We' ve attempted to propose common sense modification to these marketing rulesusing
the understanding that patients don’t want their health information to be used for unsolicited marketing pitches that have
nothing to do with their care. But they do want to receive information about their treatment alternatives and, for example,
benefits and services offered by their health plans or healthcare providers. Thisiscertainly one of the areasin which we' ve
received the most comment on.

Our proposed revision is to have just two categories — marketing and not marketing. Marketing will require an
authorization by an individual. Communications not considered marketing would not. We excluded from the definition of
marketing communications on treatment for the individual; communications about theindividual’'s case management or care
coordination; communicationsto recommend treatment or therapies or different providers; and communications about plan
or network providers and products and services that a plan or provider has.

These modifications, if adopted, would permit prescription refill reminders, recommendations of alternative treat-
ment — things like that. | should note that regardless of what modification is proposed, a covered entity is required to
disclosein the notice of healthcare privacy practicesthat they giveto their patientsif they’ re going to be using the healthcare
information to communicate appointment reminders or information about treatment alternatives or other health-related
benefits and services. This provides an opportunity for the patient to object to such a use or to request limitations on their
use.

| look forward to your questions on the privacy rule and other aspects of HIPAA. Thank you.

MR. WALLER: Do you have any practical tipsfor HIPAA compliance? What should people really be focusing on right
now?

MS. STANNARD: | think the most important question that people should be focusing on iswhether your company, entity
or organization is a covered entity. That requires|ooking at whether they are a“health plan,” as defined both in the statute
and the regulations. Both the statutes and regulations provide along list of specific health plansthat areincluded, and then
throw in any other organization that provides or pays for healthcare.

Isit a“healthcare clearinghouse?’ A clearinghouse is more rare. Basically, they obtain health information and
payment information in oneform and convert it to another form. They are basically serving other healthcare organizations.

And the third is, are you a covered “health provider?’ That is limited at this point to providers who conduct
electronic transactions for which the Secretary of HHS has adopted standard form transactions. One caveat to that. The
origina law permitted healthcare providers — doctors, pharmacists, hospitals — to choose whether or not to conduct
electronic transactions, and thus, whether or not to be subject or not to the Privacy Rule and the other HIPAA transaction
rules. However, in providing under the Administrative Simplification and Compliance Act for this extension of time to
comply, Congressalso told HHS, and specifically Medicare, if transactions are not submitted to them in electronic form, they
have an obligation to deny payment. Of course, there are certain situations under which the Secretary isauthorized to waive
that requirement, but that's certainly an incentive for more providers to conduct electronic transactions.

MR. WALLER: If you'redoing clinical trialsfor FDA approval and you’ re precluded from having any patient identifier
information, how does HIPAA apply to you?

MS. STANNARD: | don’t know exactly what identifiers FDA considersto beidentifiers. But there'savery longlist of what
we consider under HIPAA, under the Privacy Rule, to beidentifiers. There are some things that you wouldn’t immediately
think of as an identifier, such as a county of residence, a zip code, things like that that are important for certain types of
research. If you need that type of information, then you either haveto get anindividual’s authorization in order to obtain any
identifiable medical information, or you need to go through an IRB processto get awaiver.

As| said, we are proposing and looking at a third option, which is a more limited data set that excludes facially
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identifiable things — probably some things that under FDA are considered to be identifiers— that we could permit you to
obtain as aresearcher under a data use agreement, where you say you’re not going to use it for any improper purpose.

AUDIENCE PARTICIPANT: Isthereaprivateright of action under HIPAA?

MS. STANNARD: | think that, as with enforcement of any regulation, there'll be a broad range of approaches. We're
certainly committed to providing assistance to covered entitiesin understanding what the Rul e requires and complying with
it. One of the things that we' re working on right now is some material that we can provide to help entities to determine
whether they’ re covered or not. Obviously, HHS isrequired to investigate any complaints that it receives, and the Privacy
Rule sets up some type of procedure for complaints to the entity, if someone thinks that their privacy rights have been
violated, and also acomplaint process, in the case of privacy, to complain to the Officefor Civil Rightsat HHS.

MR.WALLER: Wethank you Paulafor your comments and wewill now move on to our First Amendment panel.
(Whereupon, the first segment concluded.)

MR.WALLER: We' rehonored to have two eminent scholarsin the First Amendment areaherewith us. ThefirstisRichard
Samp, who isthe Chief Counsdl to the Washington Legal Foundation. Richardisa1974 graduate of Harvard College, and he
received hislaw degreefrom the University of Michigan. Hewas previously alitigator at the D.C. law firm of Shaw Pittman.
And Mr. Samp served as the lead counsel in the Washington Legal Foundation v. Friedman, the case that led to the District
Court decision striking down, on First Amendment grounds, FDA restrictions on the dissemination of truthful information
about off-label uses of approved products.

Second, we have David Adams. He'sapartner at the Venable Law Firmin D.C. HehasaB.A. fromthe University
of Louisiana, and he's a graduate of the New York University School of Law. Heteachesfood and drug law at the George
Washington University Law School. And he was former FDA associate chief counsel for drugs in the Office of Chief
Counsel, and director of the Policy Development and Coordination staff in the Office of the Commissioner at FDA. He's
published numerous articles and is an expert on FDA constitutional authority.

MR. SAMP: The whole idea of First Amendment restrictions on what FDA can do is a relatively recent concept. It's
something that really wasn't discussed up until about 20 years or so ago, and that’sreally because up until then, the Supreme
Court had consistently said that commercial speech isn’t protected by the First Amendment. Only since the late 1970s has
commercia speech begun to get increasing amounts of protection. As that protection has increased over the last two
decades, the issue of what restraints there are on FDA has become increasingly prominent.

Therearetill, however, many restraints on anybody actually raising First Amendment claimsagainst FDA. Prob-
ably the biggest constraint isthe agency’s extraordinary power. Thefact is, aseveryone knows, FDA has authority not only
to regulate manufacturers, but also to approve their new products. Manufacturers generally believe that one should not
directly take on FDA, if one wantsto get one's new products through the pipeline. Perhapsit’'s not much of a coincidence,
therefore, that some major First Amendment cases that have been litigated in recent years have not been brought by major
pharmaceutical companies.

The Washington Legal Foundation, as Bill was mentioning, has been involved in litigation for anumber of years,
and we expect we probably will be again. WLF issimply an interloper in Washington that getsinvolved in various agency
matters and triesto do what we think isin the public interest, which usually means greater dissemination of information and
less government restriction on what companies can say.

Thedifficulty, of course, for someone like WLF ishow do we get into court. We' ve had problemswith that in the
past, and I'm surewewill inthefuture, aswell. Thenicething about First Amendment claims, however, isthat it'snot just the
speaker who hastheright to assert them. Thelistener does, aswell. The Supreme Court has said that alistener who'sfedling
as though he's not receiving as much speech as he would like has the standing to go into court and sue, and to say, “| want
to do some more listening”. That's sufficient by itself to get into court on First Amendment grounds.

Thedifficulty, however, in getting into court with FDA is compounded by the fact that FDA, aswith most govern-
ment agencies, has available many procedural defenses. Chief among them is that the action being brought against the
agency is either not afinal agency action, or it's not ripe for review. And the best way for an agency to ensure that these
defenseswill beavailableisnot to writefinal regulations. Rather, an agency will writelots of guidances and draft guidances,
documents that try to give the industry alittle bit of an idea of which way it's coming from. But it also gives the agency
deniability, so that if industry tries try to challenge what you' ve said, you can say, well, that was just the opinion of the
individual letter-writer or the musings of an agency official, but it really does not represent official agency policy.

Further complicating effortsto obtain judicial review isthefact that FDA is constantly reviewing all these various
issues. On the one hand, | think it's a great thing that FDA is studying First Amendment issues and claims to be very
concerned about First Amendment matters. Indeed, about two weeks ago in the Federal Register, FDA put out a very
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lengthy noticeinwhichit invited public comment on just what the First Amendment ought to mean to the agency, and that's
avery good development. Infact, Dan Troy, FDA's Chief Counsel who likely had agood deal to do with FDA's publication
of the notice was one of WLF s attorneysin our First Amendment litigation.

But thedownside of FDA doing these sortsof studiesisthat if anybody attemptsto bring FDA to court, it can argue
that litigation is premature because it is studying this issue; it argues that the litigants should wait until FDA is done
studying theissue beforefiling suit. WLFinitially filed itslawsuit over the dissemination of off-label informationin 1994, and
it took several years to convince the court that it was not premature to take a hard look at the issue. We did win a First
Amendment judgment in the district court; but then FDA, after we won, changed its policy. And whenever you have a
changein policy, there’'s a question of whether the original decision isin any way moot?

The casewent up to the court of appealsin 2000. The U.S. Court of Appealsfor the District of ColumbiaCircuit said
that aportion of our case was moot, and we' ve been arguing with FDA ever since about exactly what portion of the caseis
moot and how much leverage we have in trying to guide future FDA actionsin thisarea.

By far the best development in this area— and it's noted in your materials — is that the Supreme Court several
weeks ago, in the Western Sates decision, for thefirst time weighed in on theissue of FDA and the First Amendment. The
merefact that thereis now astatement from the Supreme Court saying essentially that the First Amendment appliesfully to
FDA, just asit does to other government agencies, is atremendous step forward.

For example, one argument that FDA has repeatedly made in defending against First Amendment claimsis that
because the pharmaceutical industry is a heavily regulated industry that has become used to having its First Amendment
rights denied over the years, it has essentially waived those rights. A heavily regulated industry simply doesn’t have as
many First Amendment rights as other do. After the Western States decision, that isavery difficult argument to make.

Probably the most important First Amendment issueinvolving FDA regulation that'slikely to belitigated in years
to comeistheissue of direct-to-consumer advertising. The issueisthe subject of on-going debate in Congress. Opponents
of direct-to-consumer advertising repeatedly argue that some of this advertising ismisleading. The simple responseto that
argument isthat one misleading ad does not justify blanket restrictions. If an ad is misleading, tell us how, and wetake care
of the problem by putting disclaimersinto our advertising.

But when it comesdown toiit, | don’t really believe that the misleading nature of some ads isthe main reason that
some people want to restrict advertising. The objection is not that anyone is really being misled, but that really they're
getting too much truthful information. Opponents believe that too much information isnot good for people because, after all,
that gets people thinking that maybe they are due for some new treatment and talking to their doctors, and maybe they’l|
pressure their doctor into writing a prescription that the doctor may not think is absolutely necessary. Increased prescrip-
tion-writing leadsto increased medical costs. Many people, particularly state governors, arelooking for waysto hold down
their medical costs. They object toincreased advertising, whichishighly likely to lead to increased spending on prescription
drugs. So, the real First Amendment battle coming up is over efforts to suppress advertising as a means of suppressing
consumption of prescription drugs. WLF opposes any such suppression efforts and we certainly intend to be part of that
battle as it continues.

| haveto say infairnessto FDA, that they haveloosened up considerably inthearea. 1n 1997 the FDA significantly
relaxed its rules on direct-to-consumer advertising in broadcast media; and as aresult, you see quite abit more advertising
on TV than you did before. Manufacturers are allowed to advertise without having to include thousands of words of
disclaimers that nobody would read anyway. There are still problems with excessive FDA restrictions on print media
advertising, particularly in terms of disclosure requirements that even FDA doesn’t really think are necessary. But evenin
that area, FDA is not enforcing itsrestrictions as tightly asit used to.

Theresult isthat we are getting more print media advertising than we used to. And it’'salso true that we' re getting
alot more drug advertising in this country than in any other country that I’ m aware of . In most other countries, prescription
drug manufacturers may not advertise directly to consumers. The general feeling among regulatorsin other countriesisthat
consumers simply don’t know enough to be able to handle the information that you can give them.

So, what direction should FDA betaking? The Federal Trade Commission has provided over theyearsavery good
model. Advertisersare not required to go to the FTC ahead of timefor permission to say truthful things about their products.
Rather, advertisers can be sanctioned by the Federal Trade Commission after the fact, if they provide false or misleading
speech. But the FTC never requires prior approval. Although FDA sometimes claims that it, too, does not impose prior
approval requirements, the practical effect of FDA rules believes those claims — most manufacturers still go to FDA in
advance to get approval for what they’ re going to be saying in their advertising.

With respect to WLF'slitigation to prevent FDA from suppressing truthful off-label information, | haveto say that
we are disappointed that FDA has not seen fit to agree with us that we actually won our litigation. In January 2002, FDA
denied the citizen petition that WLF filed, asking FDA to state that it would comply with the court order we won. Exactly
where WLF is going to take the issue from here, | don’t know. We may end up back in court with FDA. That remainsto be
seen. But thereisreason to hopethat FDA'srespect for First Amendment rightswill increase. On the one hand, FDA denied
WLF s citizen petition and insisted that it has the absolute right, if it wants, to prevent manufacturers from disseminating
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what areknown as*“enduring materials’. (That isacategory of written materia sthat includesboth reprints of medical journal
articlesand medical texts.) Thesearethekind of thingsthat FDA doesn’t really think arefalse; but it nonethelessinsiststhat
since they have not been approved by FDA, manufacturers shouldn’t be allowed to disseminate them.

But on the other hand, FDA has made it clear that they are not going to go after any manufacturer who simply
disseminates enduring materials. It'sonly if manufacturers go beyond such dissemination that FDA islikely to crack down
hard on a manufacturer for promoting off-label use of their products.

One fina issue needs to be addressed. One tactic FDA has used to avoid First Amendment constraintsisto claim
that it'sactionsaren’t really speech prohibitionsat all. All we are doing, FDA insists, isusing your speech as evidence that
you really do have an intent to distribute your product for an unapproved new use. Because such distribution isaviolation
of thelaw, FDA insiststhat it'sreally your conduct we' re going after, not your speech. | don't believe that any court would
actually uphold that argument. FDA made that argument in the Western States case in the Supreme Court. The Court didn’t
address it; the fact that the Justices didn’t address it despite the fact that it was raised suggests that the Court didn’t think
very much of the argument.

FDA's argument makes little sense. In effect, FDA isadmitting that it has no objection to the drugs you are selling
or how they arelabeled. But the moment you engage in speech (by disseminating enduring materials that discuss off-label
uses of your approved products), FDA will suddenly deem your otherwise unobjectionable sales activity to be aviolation of
the law. That's just a roundabout way of banning speech. We will continue to work with FDA to try to convince the agency
that it cannot avoid First Amendment restraints by pretending that it is not regulating speech at al.

In conclusion, we' ve come along way in the last decade in terms of increasing FDA respect for First Amendment
rights. There has been considerable improvement in the area. Moreover, there are very good people at FDA and HHSright
now who are aware of the problems and are working to curb First Amendment violations. There’sobviously alot of battling
against the forces of darknessin this areathat is till to come, but I'm hopeful that things will be improving in the future.
Thank you.

MR.ADAMS: Goodmorning. It'sapleasureto beherewithyoufolks. Bill wastalking about the positionsthat | had at FDA.
| left FDA about eight or nineyearsago, going into private practice, and | represent generally drug companies, medical device
companies, and companiesthat develop and market therapeutic products. And | wasthinking beforel left the agency, | used
to quip that the Bill of Rights started at number two.

As Richard has alluded, over the years FDA has taken a fairly restricted view of the applicability of the First
Amendment or of the restrictions in the First Amendment on FDA's regulation of advertising, promotion, and commercial
speech. It has even argued that there perhaps should be a general exception for this special kind of industry that FDA
regulates, pervasively regulates, in the arena of healthcare because these are healthcare products.

As Richard aso has stated, the courts haven't really warmed up to that theory on the part of the agency. And so
really what people have been talking about in the courts is an analysis of FDA's regulation of advertising under the
commercia speech doctrine.

Before| get too much further intothis, | ought to start giving my disclaimer, whichisgoingto bealittledifferent from
the usual disclaimer because on€’s views, alawyer’s views, an advocate’s personal views, are not always the same as the
views of the clientsthat one represents. | was certainly well aware of thiswhen | used to read Richard'sbriefs, and | knew
deep down in his heart of hearts he couldn’t possibly believe al of the things he said about FDA and about the dire things
that were going to happen if the courtsreally applied the First Amendment. So, my disclaimer isthat the views expressed here
today are not necessarily the views of my clients; they’ re not necessarily my views. In fact, they're the views of Richard
Samp, and thisiswhat Richard really believes.

| think the Supreme Court case that Richard spoke about, the Western States case, is profoundly important, and |
want to tell you why | think it'simportant. I'll start by giving alittle bit of background on how FDA regulates promotion,
advertising, commercial speech.

The agency has traditionally placed significant restraints not just on misleading or untruthful information but on
information that may well be truthful and non-misleading. It wasn't really FDA who started this; it was Congress, when
Congress wrote the Food, Drug and Cosmetic Act, which isin large measure one big prior restraint on truthful and non-
misleading speech, especially when one looks at approval requirementsin the Act, where FDA approves labeling word for
word for products and approves them for specific uses. This concept is built into the Act.

Thereareaso provisionsin the Act about how products haveto belabeled. The courtsand the FDA havetheview
that the Food, Drug and Cosmetic Act really requires products to be labeled for al of their intended uses, al of the uses
suggested by the manufacturer in any way. So, if you suggest ause, thenit’s supposed to bein your labeling under the Act,
and if it goesinto your labeling, then it’s probably going to have to be approved, if your product isadrug. What that means
is, there's a big restraint on your ability to talk about certain possible uses of your product because under the law, they
become intended uses and you have to get them approved. So, you can’t say that until you get approved. That's a prior
restraint.
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You seeit in the area of promotion or dissemination of information on off-label uses of approved drugs. Thiswas
the primary concern dealt with in Richard's case, the WLF case. You had approved drugs, approved devices, biological
products, but FDA was saying that companies — not that it was atotal restriction on dissemination of information on off-
label uses, on approved uses, but there was a rather significant limitation — FDA had certain exceptions, certain safe
harbors, under which you could provideinformation. Generally, therulewasthat you just couldn’t do it because, as soon as
you did it, that would be your intended use, and you'd have to put it in labeling. So, you'd have to have your product
approved before you promoted a use for it.

The second areain which FDA has gotten into the business of restraints on truthful, non-misleading speech, isin
creating exceptions to the statutory approval requirement — generally the statutory approval requirement for drugs. One
exception was for health claims, for foods. We started quite some time back.

Remember Kellogg's All-Bran cereal? Suddenly, All-Bran cereal, quoting the NIH — certain kinds of bran can
prevent cancer, prevent adisease. Well, the drug definition says any articles intended to prevent adiseaseisadrug. Did
FDA want to say that All-Bran cereal wasadrug? No, they really didn’t want to say that, especialy whenthe NIH said it was
a good idea to give that information. So, they developed a policy alowing certain kinds of health claims for foods that
otherwisewould have been drug claims. It'san exceptiontotherule. If youdoit acertain way and we okay it, wewill accept
you.

Congress ultimately put this approach into the statute. You haveto go to FDA with acertain kind of evidence and
the FDA hasto approveit. But the basisfor the approval really restrictsthe way you can talk about thisissue and talk about
your evidence. So, the way the exception works is to limit your freedom of speech. And you can't really just have that
general limitation of speech. You ought to be able to say things with appropriate disclaimers; that’s the Pearson case.

Another areais what we saw in the Western States case for restrictions on compounding. Compounded drugs are
new drugs theoretically requiring approval. That was FDA's position. It wasn't alwaystotally clear, but the Supreme Court
really seemed basically comfortable with the FDA's position that all of these drugs compounded by pharmacists start out
being new drugs requiring approval. That's rather stunning. That meansthey’'re dl illegal. It's an interesting discussion
about that, that I'd like to get into, but | need to focus on the issue at hand.

FDA created an exception. Obviously, they had to. They can’t stop pharmacists from compounding drugs. But,
there’sno way apharmacist can run out and get approval for every drug compound. But the exception incorporated anumber
of elements, one of which was restrictions on advertising, promoting specific drugs— “we compound this drug, that drug,
the other drug.” The Supreme Court said, no, you can’t condition the exception based on this limitation on speech, if there
are other ways to achieve your noble ends in this situation.

Another situation involved things that were at issue in Richard’s case. FDA had created certain exceptions. FDA
called them exceptions — safe harbors from what FDA said was ageneral rule against promotion of off-label uses. If you
wereinvolvedin real educational programs, supporting real educational programsand disseminating certain kinds of articles
peer reviewed in certain kinds of circumstances, that was an exception. Richard challenged those policies, saying, you can’t
really have these limitations. FDA doesn’t really have authority here.

The court agreed with Richard, but only up to acertain point. Thecourt really didn’t go all theway there. The court
agreed that FDA's restrictions were not narrowly enough prescribed in terms of what the government’sinterestis. We have
this notion under commercial speech, under the commercial speech test, that if the government has an appropriate goal and
isdirectly advancing the goal, it still should restrict speech no morethan is necessary. We've called it in the past the | east
restrictive means test, and the Supreme Court has flipped around, and sometimes it doesn’t sound so restrictive. Now it
sounds very restrictive.

Thedistrict court in the Washington Legal Foundation case didn’t throw out all of FDA’s restrictions on speechin
that arena. The court said, no, FDA has been too narrow here. We think companies ought to be able to participate in
continuing education programs and suggest speakers. We think companies always ought to be able to give out peer-
reviewed articles, always ought to be ableto give out published textbooks, things of that sort. But the court didn’t go all the
way and say other truthful, non-misleading speech is also constitutionally protected.

So, thethird areawhere FDA regulatestruthful, non-misleading speech isthe area of pre-approval promotion. This
isan areathat has not gotten agreat deal of attention, and that’s surprised me quite a bit because my own view isthat this
is the most vulnerable arena of FDA regulation under the First Amendment. Companies are restricted in FDA's view, in
saying things about products beforethey’ re approved. Beforethey’ re actually marketed, FDA will say you areviolating the
law if you start talking about your product before we approveit. That’sinteresting.

If you're not marketing, the statute really says you can’t do this, that and the other — basically, introduce into
commerce or hold for sale aproduct unless you do certain things, get it approved. If you're not doing that, if you're not yet
salling your product, how isit aviolation? The FDA says, well, you' re commercializing aninvestigational exemption. You're
somehow commercializing your product. And the statutory basisfor that sort of regulation is, inmy view, very questionable.
Andif youlook at thetheory behind that sort of regulation, thetheory that you' re commercializing an IND or commercializing
aproduct beforeit gets approved, well, that doesn’t really square with the only valid interests that the courts have accepted
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intermsof FDA’sregulation of commercial speech. FDA hastalked about the commercia speech doctrine not really applying
because these are healthcare products in a pervasively regulated industry.

FDA also earlier on talked about its general interest in preventing misleading information and discussions about
products, before they get approved, as being inherently misleading. The agency hasn't gotten very far with that theory. But
the courts have agreed — even Richard Samp’sfavoritejudge, in hiscase— that FDA hasavalid interest in preserving the
integrity of the drug approval process and having incentives for people to do good studies, get their drugs evaluated and
approved and get this good information and labeling. That's avalid interest, and hardly anybody can disagree with that.

But in the area of pre-approval promotion, how isthat interest furthered? It’'s not adisincentive; it's not going to
prevent people from getting their products approved. In fact, it occurs in a situation where the company is trying its
darnedest to get a product approved. Itishoping for an approval in the near future. So, the basisfor that sort of regulation
isnot clear under the statute, and it’skind of hard to square with the only valid interest FDA has asserted that the courts are
willing to accept in terms of regulating commercial speech.

Again, let me emphasize what this primary governmental interest is that the courts are accepting and that become
the basis for evaluating FDA's authority. |s the government’s interest in preserving the integrity of the drug approval
process, in having areal incentive for people to go through this process? If they can go out and promote their products
without going through the process, why would they spend millions of dollarsto do really good studies and go through and
jump through all the hoops and get their drugslabeled and have FDA totally control their labeling? Therewouldn’t bevery
much reason to do that. Most people seem to agree. That was the reason that Congress, when it was putting some of these
provisions into the Act under FDMA did so.

So, when you look at that basis for the government’s regulation of commercial speech and you look at what the
Supreme Court was starting to say not just in the Western States case but afew years ago in a case called the Liquor Mart
case, you start worrying about FDA's position, if you're an FDA person. | started writing an article on this issue after the
Liquor Mart decision because what the Court was saying there was— the Court had come up with avery restrictive standard
in terms of assessing whether there is more regulation than is necessary in terms of regulation of speech.

The Court had come up with a very strict interpretation and application of this least restrictive means test. The
Court said, really, you have to look at whether there are any alternatives, any legislative aternatives — not just does FDA
have a regulatory aternative to restricting speech, but could the whole system fundamentally achieve this government
interest. And by some program or some means, some |egidlative enactment that wouldn'’t restrict speech as much asthisone
does. The court said that the burden ison the government to show that thereisn’t some mechanism, someform of legidation,
that could advance the government’s interest, that would restrict speech less.

The court didn’t say that the alternative had to be a necessarily politically realistic aternative, so what does that
mean? The government essentially hasto prove anegative, that thereis nothing Congress could do that would achieve our
governmental interest, other than restricting speech — not just that there’s nothing Congress can do practically, but if one
theorize a Congressional enactment, that might well be an alternative because the court hasn’t suggested that your First
Amendment rights depend on whether the aternative isapolitical reaity; only that there’'salegisative alternative. That's
going to have to be fleshed out, but that could be an extraordinarily difficult burden for the government.

So, what doesall thismean at thispoint? It means, first, that FDA isgoing to have to look to changing itsregul atory
paradigm. It ought to be doing that now; I’'m sureit is. And the regulatory paradigm is going to have to be focused on the
government’s interest in protecting people from misleading speech. This concept of being misleading is pretty broad, the
courts agreethat it's pretty broad. FDA will probably end up focusing on ensuring that the information that people provide
is balanced and includes not just the positive but the negative. Also, that it's substantiated and that the lack of substantia-
tion or that the problems are really discussed and emphasi zed.

Now, FDA hasn’t done too much of this in terms of preventing information on off-label uses and this sort of
information becauseit really hasn’'t had to. But now, they’ rereally going to haveto look at that. Thefact of the matter isthat
the courts have been pretty kind to affirmative disclosure requirements. The conservatives on the Supreme Court have
always talked about more information being better. In the Pearson case, the court talked about the fact that there ought to
be disclaimers. | believe FDA has alot of room to operate in terms of regulating this kind of speech by requiring more
information, by requiring balanced information. | think creativelawyersat FDA, if they really sit down and noodlethis, are
going to find ways of restricting speech and regulating promotion that you don’t necessarily see out there now. | think this
ispossible, and | think it will happen.

The second thing— what we have now, | think, is probably the most significant policy development, or changein
policy, sincethe 1962 amendments, where the approval requirementswere engraved alittlemorefirmly into stone, the breadth
of products. The scope of productsthat have to go through the approval processfor drugs I’ m talking about was broadened
considerably, and the standards were tightened extraordinarily by bringing in areguirement of proof of effectiveness, based
on adequate and well-controlled clinical investigation. Thisisrather significant.

But what we have now, in the face of the Supreme Court decision and FDA's reaction to it, | think, presents the
potential for another significant change in how the agency regulates the industry; not just drugs, not just in the arena of
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therapeutic products, but also in terms of food and dietary supplements. But | think, more significantly, in the arena of
therapeutic products. And | think the industry really needs to focus on this and participate very aggressively in this
policymaking and policy development process. | think thereisa potential for extraordinary change in the way FDA doesa
large part of itsjob.

Thethird thing isthat | think the General Counsel’s Office at FDA has aresponsibility now to go out and educate
theregulatory centerswithin FDA — thisisthe Center for Drugs, Center for Foods, Center for Medical Devicesand Centers
for Biological Veterinary Medicine— about what's happened. Something significant has happened. Essentialy, thelaw has
changed in areally significant way. And you say, well, constitutional law never changes.

In the case of the First Amendment, there isn’t much text there to tell you specifically what the First Amendment
means; it basically says Congress shall make no law abridging freedom of speech. The First Amendment really meanswhat
the Supreme Court says it means, and that’sit. And the Supreme Court over the yearsis constantly changing what it says
the First Amendment says. So, this very fundamental component of the law is constantly changing.

The Supreme Court for awhile said there wasn't even any protection for commercial speech. And then they came
up with thiselaborate analysis of commercial speech that you go through, and they had been changing the rulesfor working
in that elaborate analysis. Currently, after the Liquor Mart and Western Sates cases, the rules have changed significantly.
FDA's General Counsel’s officereally needsto communicate thisto the agency’s regulatory components because peoplein
industry are going to start exercising the rights that the Court has pretty strongly suggested that they have here, and redlize
that the Western States case was looking at FDA’'s regulation under the Food, Drug and Cosmetic Act. The Court examined
the government’s substantial interest in the integrity of the drug approval process and said it isn’'t enough. Five members of
the court said that.

Companies shouldn't be | eft in the position of going out and doing these things and telling the Centers — having
to literally challenge the way the Centers have done business for years and years, based on understanding that there's a
bright-line test, that you can’t do pre-approval promotions and you can’t promote off-label uses. The General Counsel’s
office needs to quickly educate the Centers that this sort of thing is going to happen. It's not happening because these
companies are bad players or don't respect you anymore; it's because the law has clearly changed.

| think theinitiative that we saw published inthe Federal Register to examinethese First Amendment issues as part
of that process — but | think things are going to start changing before FDA finishes that process, and | really call on the
General Counsel’s office to start going out and talking to the Centers about what | believe is going to happen.

AUDIENCE PARTICIPANT: | don’'t know whether either of you speakers have had the opportunity to read the Washington
Post editoria® by former employers of yours, Mike Taylor and Bill Schultz. | don't know whether the audienceisfamiliar with
that editorial and what it says, but | was wondering whether if you have had a chance to take alook at it and whether either
of youwould liketo comment onit. Oneof their exampleswas, could you say that the product will make peopl e better, when
the product itself may not but oneislikely to get better just by the passage time, by letting the disease run its course. | think
that the specific criticism made was that the process of opening the docket to discuss the issues was an inappropriate step.

MR.SAMP: | certainly disagree. | think it'sappropriate that we are discussing thesekinds of issues. Asl said before, | think
the real agenda of many people, such as Mr. Taylor, isn't so much that they are afraid about misleading speech getting out
there, but that they really would just as soon have less speech, allow the experts to control what gets done in the area, and
then maybe you wouldn’t have quite as much medicine being consumed. And so, they object not only to increased First
Amendment rights but even any discussion of the area because they’re afraid of what might result from that.

MR.ADAMS: | don't agreewith Richard. But | also don’t agree with everything that was said in the editorial either. | do
think that what they said reflected legitimate concerns on their part and on the part of people who have been involved in
regulation in the healthcare arena over the years. Thereis potential harm from talking about off-label uses, talking about
products in a pre-approval situation where a product’s claims may not be substantiated. They pointed out one instance
involving flecainide and encainide, where therewas asignificant off-label useand it turned out to rai se some significant risks,
and therewas aconcern that if thishad been allowed to have been promoted by the companies, it would have been far worse.
Infact, that'strue. Thediscussionsand promotion of off-label useswill amplify off-label use, it will amplify the effectsof off-
label use, and sometimes those effects can be bad. Sometimes, they’ll be based on not enough information, not properly
evaluated information, and it can amplify bad effects.

But you also have to acknowledge in the same breath that it amplifies a lot of good effects. An awful lot of
information that comes out before FDA approvesit isgood, valuableinformation that may well savelives. Tothe extent that
companies talk about that, the more that information gets out, you also have an amplification of positive effects, and you
have to consider both those things in developing a policy.

| also think that the article really showsup why the fundamental problemislegally herefor FDA. If youreally look
at what they were concerned about, one wasthe possibility of someone saying something truthful, if you drink colored water,
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you might have a50-percent chance of recovery, andin fact you' d have a50-percent chance of recovery anyway. That would
be midleading, and also the possibility that these off-label uses might be bad and that you would amplify the bad effects.

But redlly, the problem isif you look at the legal basisfor what FDA isdoing or trying to do here, the government
interest that FDA saysit’strying to protect isnot really based on misleading information. Infact, FDA hasauthority to police
misleading information, and FDA has authority not to allow people make statements about colored water being 50-percent
effective. That'smisleading onitsface, | believe, and FDA couldin fact require peopleto provide balanced information when
they start talking about uses of products.

In terms of the off-label use being amplified, the government itself endorses off-label use. The government thinks
that isagood thing. And the government isreally asserting just an interest in court of keeping an incentive for productsto
go through the drug approval process. The problem is, if that's the only interest you can identify, there are really these
alternative mechanisms out there by which Congress could encourage to go through the drug approval process without
restraining speech.

The concern, you know, isreally more onimmediate effectsin the public health for mideading information and harms
tothe public. But thoseimmediate effects, from an amplification of off-label use and from misleading information don’t get
directly tied in to what the government assertsitsinterest is here. That's what the conundrum is.

| think what the General Counsel’s officeisdoing thereis something that they haveto do. They haveto go through
an evaluation and try to develop an evidentiary record to support whatever the agency’s going to do. |I'm not going to
presuppose to tell you what's in the back of their mind or whether they want to undo restrictions and totally open up the
agency to broad notion of the First Amendment that ends what the agency’s able to do. But the agency has to conduct this
assessment at thistime, and it's good to get people's views on thisissue, and | think that’s what they’ re doing.

AUDIENCE PARTICIPANT: My questionisafollow-up on theflecainide and encainideissues. It seemsto methat the
current restrictions on dissemination of off-label use either by doctors or by other people in the marketplace is reasonable.
So, the flecainide-encainide situation actually occurred in the circumstance where such off-label promotion would beillegal.

If the company were able to discuss the alternative use and the limitations and provide disclaimers, then the
argument could be madethat in fact acircumstance that existed in this situation was made worse by the agency’srestrictions
of speech, rather than permitting dissemination, especially when the restriction is on doctors.

MR. SAMP: | agreewithyou. And| think there’snobody who knows more about a product, generally, than amanufacturer.
Yet, doctors can say anything they want about the product, the one person who generally prohibited from giving unsolicited
speech is the manufacturer, and they kind of have to wait by the phones for somebody to call up and ask. | suspect they’d
have alot more accurate information out there, if they werealarger player inthefield.

MR. ADAMS: Theanswer isthat might have been true; perhaps, it probably would have been true. But in many cases, it
wouldn’t betrue. Andin many cases, you know and | know, having worked at FDA and seeing usually the worst thingsthat
goonintheworld, there's quite often an inclination of companies not to really provide the most balanced view of what the
scienceis, because they want more use of their product, because sharehol ders want greater profits. And that'swhat FDA's
concerned about.

| think FDA’sview on that might be, okay, it might have been better if we' d | et the company disseminateinformation
which would be balanced information. And maybe FDA will now say we' re going to go the next step and come up with rules
about how companies givethat out to make sure companies give balanced information. That might betheir responseto your
guestion.

AUDIENCE PARTICIPANT: SincetheFederalist Society isaconservative/libertarian organization, or at least it purportsto
be, I'm alittle perplexed — I’ ve been perplexed at other Federalist Society meetings — that | rarely hear true libertarian
positions. |I'm wondering whether anybody on the panel is willing to address the issue of what type of government
regulation at all isjustified in the FDA area. We all seem to just argue about the nuances and positions of various forms of
regulation, without getting to the basic question of whether the free market tort system is adequate to deal with the issues
that the government and the FDA face.

MR. SAMP: Assomebody who shadestoward being alibertarian, | cantell you that there are alot of government agencies
that | would vote to abolish, but | don’t think | would vote to abolish FDA. | think the public demands somebody out there
sothat they canrely onto do something. Andif there'sever afood scare or ahealth scare, alwaysthefirst questionis, where
was the government protecting us?

People demand something likethis, and | think it definitely leadsto alot moreincreased confidenceinthe market and
we have amuch smoother securities market in this country because of the SEC, and we have abetter food and drug delivery
system in this country because of the FDA. That's not to say that | like the agency all that much, but it's better than no
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agency.
MR.ADAMS: And| can’'t helpyou. Bill told mel’m supposed to be here asthe guy you throw tomatoesat. I'mnot really
alibertarian. 1 would beworried if therewasn’t an FDA out there policing the industry and what they say and making them
do good studies.

William B. Schultz and Michael R. Taylor, Editorial, Hazardous Hucksters, Wash. Post, May 28, 2002, at A17.

* This panel was part of a conference sponsored by the Federalist Society’s Administrative Law and Regulation Practice
Group. Itwasheld on May 31, 2002 in Philadel phia, Pennsylvania.
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ADMINISTRATIVE LAwW & REGULATION

SPEECH AND PRIvVACY REGULATION IN THE WORLD oF DRUGS AND HEALTHCARE
AN ADDRESS BY THE HoNoRrABLE DaANIEL TRoOY*

Honorable Daniel E. Troy, Chief Counsel, United Sates Food and Drug Administration

MR.TROY: Thank youvery much. Itisalwaysapleasureto get outsidethe beltway. You know what Justice O’ Connor said
about Washington, D.C.? She said it's acity that has even more lawyers than it does people.

| know you all want to hear about the First Amendment, whichisnot going to bethetopic of my talk. Itisapleasure
to speak to the Federalist Society, but it actually makes me fed alittle bit old. | remember when there was no Federalist
Society.

Culturecounts. The Federalist Society was created in reaction to aparticular culture that pervaded thelaw schools
during the 1980s. And reflecting on the Federalist Society’s effect on that culture and on thelegal culture generally caused
meto think about FDA's culture, aswell. Eventhough I’'m far from asociologist, | want to share with you somereflections
about FDA's culture so that you can better understand the context in which FDA's decisions, including decisions about the
First Amendment, get made. One word of warning up front— when the eminent sociol ogist Daniel Bell was asked what he
speciaizedin, hequipped, “| specializein generalizations.”

To talk about culture, generalizations are necessary, and | well recognize that there are exceptions to every rule.
Also, | am not talking about particular individuals, although, of course, individuals can affect the culture. And asafurther
caveat, | have only been the chief counsel of FDA for ninemonths, and asone of only two political appointeesat the Agency,
| am confident that the Heisenberg Principle appliesto any attempt on my part to measure the culture.

So, my observations are from the perspective of anew political appointeetrying to absorb the culture of an agency
that has been around for nearly a hundred years and is recognized internationally as the premier healthcare regulatory
agency intheworld. | hastento mention and emphasizethat FDA isawonderful placetowork, and | really dofind it an honor
to serve as FDA's chief counsel.

Thefirst thing to understand about FDA isthat thereisno single culture at FDA. Rather, at the very least, each of
the five product centers — centers for drugs, biologics, devices, foods and veterinary medicine — have their own distinct
culture. Often, you hear suggestions like, “Why aren’t the Centers for Drugs and Biologics merged because they have
similar functions?” Well, such amerger was attempted, | believe around 20 years ago, and it failed because the culture and
tradition of the drug center, which has always been part of the FDA, differsvery much from that of the biologic center, which
was part of NIH until 1972. Now, you would think that after 30 years, both centers would look and feel the same, but they
really don't. They certainly have more in common than they have differences, but some of their approaches to product
approva and to development are distinct.

A second observation is that cultures, even within the offices of the various centers, can vary. To generalize,
compliance offices, who are the people who are, of course, assigned to bring legal action against violations, tend to have a
more technical view of industry. This should not be surprising. They also, though, tend to have a better sense of, and be a
bit more realistic, about the legal constraintson FDA. Thisisalso, of course, understandable, given their law enforcement
orientation.

By contrast, the product review divisions tend to have a more cooperative, collaborative approach towards indus-
try, and this cooperative relationship served the nation quite well during the weeks and months following 9/11, when FDA
and industry really joined hands to respond to a variety of public health challenges. And of course, people in the product
review centers particularly recognize, and all of us recognize, that it serves us all well, it serves the nation well, when
companies develop new and exciting products that advance public health.

One area where compliance and product review cultures clash is when we have to decide whether to approve a
significant new product or manufacturing change when the applying company is out of compliance with our Current Good
Manufacturing Practices, which we know as CGMPs. That is, the product itself could be safer and more effective than
productsthat are already on the market. But, it may be madein afacility that isnot up to legal standards. Now, thisisareal
dilemma. Fortunately, it isone that does not come up too often, but it does come up.

On the one hand, approving anew drug, device or vaccine with beneficial effectscan, of course, improvethe public
health, and in some cases quite dramatically. On the other hand, if companies are making those productswith processes that
arenot in compliance with the CGM Ps, then the products themselves are technically deemed to be adulterated by the statute,
even if the products can be used safely. Our statutes and regulations actually constrain our ability to approve new products,
if the manufacturing facilities do not ensure the safety, purity, potency, quality and strength of abiologic, or the safety and
effectiveness of the device or drug.
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More broadly, the presumption of the whole CGM Ps process or regime, if you will, isthat the public health is best
served when companies are in compliance with CGMPs.  So, what FDA can and can’t do in this context and in these
circumstances often comesdown to alegal question. Weat OCC, at the Office of Chief Counsel, frequently haveto moderate
between the review and compliance divisions, and it’s often quite atough call.

But far moreimportant than their differences, FDA-ers, in my experience— all of nine months— share many, many
thingsin common. Perhapsthe overriding shared experienceistoo muchtodointoolittletime. Practically every employee
feels continuously overwhelmed. Now, this may be because we take on too much; it may be because we' re assigned too
much; it may be because of the simplefact of having approximately 10,000 people try to regulate products that account for
closeto 25 percent of the American economy. Probably, it'ssome of each. But for whatever reasons, resources, particularly
time, arealwaysat apremium.

Thisfeeling of being hassled and harried, which sometimesallowsfor too littletimefor introspection or reflection —
not to speak of ahealthy family life— is compounded by the challenges of the FDA's physical arrangements. As some of
you may know, FDA isspread in about 40 |ocationsinthe D.C. area, with many of usat the Parklawn Building in Rockville,
which is, to be blunt, a particularly inhospitable building that was named after an adjacent cemetery. The hallways are
narrow; it'svery long and inhospitable. And the physical environment does not promote alot of informal interactions. So,
FDA staffers really don’t have enough opportunities to chat or interact informally with people from other parts of the
Agency.

Most interoffice business, and even much intraoffice business, is done via email or in hour-long pre-arranged
meetings. Lessisdone by phone, in my experience, than in other organizations. Thiscan leadto delaysbecauseif the matter
can't be resolved by email — and email hasits virtues but it has its drawbacks — resolutions must frequently wait until a
formal meeting has been set up with all of therelevant playersableto attend. Scheduling these meetingstakesalot of time,
and coordinating everybody’s schedul es and getting everybody together can push things off and make things slower than
people might like. Now, the fact that these meetings do take place and that issues are resolved underscores the highly
collaborative nature of the Agency. And | can’'t emphasize enough, FDA isavery collaborative place.

Asyou all know, FDA decisions often require ascientific evaluation. But that scientific evaluation, then, hasto be
refracted through our legal mandate. And so, there’s a need to often include a lot of disciplines in the decisionmaking
process. And this need is complicated by the distances that we have to travel to actually see each other. So, this need for
collaboration, plusthe physical challenges, sometimes slows the decisionmaking process. The collaboration doesgenerally
make for better decisions, but it is at least one of the reasons why some people think FDA is slower than it should be.

One of the things | have to emphasize is that people at FDA work amazingly hard. We are not talking about lazy
bureaucrats, by and large. You might imagine I’ m there alot and the parking lot on a Sunday hastons of carsinit. | mean,
| havethe misfortuneto carry aBlackberry, which some peoplecall a“ Crackberry” becauseit’sso addicting. But | get emails
morning, noon and night. Of course, I’ m responding to emails morning, noon and night. It’sonething for meto dothat. The
culture of the Agency isavery hard-working place.

| think that one of the reasonsfor that isthat FDA-ersreally share avery strong sense of mission, and that
isto protect the public health. You' ve heard that mantra. It really helps an organization when everyone has a shared sense
of mission and feels good about what they do. | think FDA functions as well asit does not only because everybody has a
common mission but also because the Agency does tend to attract people who are personally committed to government
protection of the public health.

Now, this sense of mission is, of course, a plus, but the Agency has to be mindful that balance and perspectiveis
needed as public health issues are addressed. As a government agency, we have to ensure that we accomplish our mission
with fealty to the powers that Congress has given to us. As | occasionally remind people, our statute does not end at
charging us to safeguard the public health in whatever way we think appropriate. Rather, as you all know, it runs on for
hundreds of pages and has been amended — | am told; | have not counted, but | am told that it was amended 99 times, and
| guessthe Bioterrorism Bill, onceit’s signed, will make an even hundred.

The statute sets forth not just the objectives of public health protection, but also provides direction on how those
public health objectives should be achieved. We must not forget that the definition of our mission, aswell as of our powers,
is determined by statute.

A related phenomenon that | think I've aluded to earlier, to this public health orientation and this public health
mission, is a tendency to take on a great deal and, arguably, on occasion, too much. This may be the nature of every
administrative agency, but it is particularly true at FDA, given our sense of mission and our regulatory scope and broad
charge to protect the public health. But the problem with taking on too much isthat it isrealy hard for any organization,
especially arelatively small onelike FDA — in the scheme of organizations, 10,000 peopleisnot that big an organization —
to do too many things very well.

Let megiveyouanillustration. | think that notwithstanding some carping to the contrary, FDA does a pretty good
job at approving new drugs. To be sure, we are attacked both for being too cautious and too slow, and at the sametime, we're
attacked for being too quick to alow untested and unproven drugs to come to the market. Althoughitistoo facile, | think,
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that attacksfrom both sides meanswe' reintheright place, wedo review new drug applicationsin arelatively timely fashion.
We have a particularly outstanding record for speed when atruly exciting and important new drug is devel oped with sound
scientific datasupporting its safety and effectiveness. Gleevecis, of course, the best example, which was approved in about
four months.

Now, somein the drug industry have complained that the review process has slowed down. And, theallegationis
that it's owed down by about two months. | don’t want to denigrate two months; a two-month delay in approving a
blockbuster drug can mean many millions of dollars and, far worse, untreated patients. But if you compare FDA's perfor-
mance with other government organizations, | think on this score we measure up pretty well.

Thereare, of course, by contrast, thingsthat wejust don’t do anywhere nearly aswell. I'll giveyou just one example
onthisscore. We check maybe one- to two percent of imports. Frankly, it'sscary how littlewe check intermsof imports. This
isaresource issue; we don’t have enough inspectors to do more. But this constant problem of resources and time and too
much to do does |ead me to believe that we need to think very carefully about our authorities and resources before we take
onmajor new initiatives.

Now, | hastento add, it is not alwaysthe Agency’sfault that we take on asmuch aswe do. Congress expects much
fromthe FDA, but it oftenimposes additional burdenson uswithout necessarily giving uscommensurate resources, and add
to that, pressure from media or stakeholders, administration, the states, industry and others. But it's hard to do everything
— especially, to do everything well. And all of usat FDA — indeed, in government generally — have to focus on what we
do well and on what we want to accomplish.

FDA's focus on public health has consequences to the legal culture, aswell. Before the 1980s, courts frequently
engaged inwhat law professorstoday call apurposiveinterpretation of the statute; some otherscall thisthe New Deal eraof
interpreting statutes, or the Landis approach, after agreat administrative law scholar who championed very broad deference
to agencies. Under thisview, Congress has charged expert agencieswith abroad del egation — in FDA's case, to protect the
public health. And under thistheory of statutory interpretation, agencieswere allowed to do almost anything that the statute
did not clearly prohibit. Thisview rested, in great part, on trust in Congress and especially in expert agenciesto do theright
thing.

Sincethe 1980s, the courts have applied amore textualist approach to reading statutes. They aresimply morelikely
to hold the Agency to the powers that Congress has delegated to it. And | think the courts have become more skeptical of
the agencies' assertions of expertisein theinterpretation of their enabling statutes. | hasten to add, | don’t think courts have
become much more skeptical of agencies' assertion of expertise when it comesto thingslike scientific judgments. AsRich
Cooper put it, you may be able to beat FDA on the law, but you can't beat us on the science.

Why is there growing skepticism of agencies assertions of expertise in the interpretation of enabling statutes. |
think it'sin part — thisisavery long sociol ogical discussion— dueto the assault on authority in the 1960s, which isnot just
of the 1960s but isparticularly captured by the 1960s. Andin part, | think it'sdueto therisein public choicewith itsattendant
skepticism of legidlation.

Public choice, as many of you know, views|egidlation as often the product of interest group pressure because of the
collective action problem of therest of us, if you will, who are not asintensely interested in particul ar legislative outcomes.
And this view often causes courts to read statutes narrowly; for example, as contracts. There's a whole school that you
should read a statute as a contract, or rather that you should read it as a charge. But there are those in the academy who
champion kind of a purposivist, very broad interpretation. But that is not, shall we say, the regnant theory in the courts.

But somein FDA do still regard the statute as vesting in FDA vast, almost unlimited, authority to protect the public
health. Over the years, FDA has from time to time declared a broad category of products or activities subject to its
jurisdiction, but asserted that, for now, it's only choosing to regulate a subset of those products or activities. Now, this
strategy, to acertain extent, isacorollary of the tendency to try to solve many problems and eschew acknowledgement of
limits. Thereare certainly advantagesto thisstrategy; in particular, it does preserve futureflexibility. Butit can do so at the
sacrifice of credibility.

Also, | think the two frequent declarationsthat a particular activity isonly tolerated subject to FDA's enforcement
discretion can lead to charges of our being arbitrary. What is more, such a position may mean picking unnecessary fights.
Drawing aline and defending it on occasion can put the Agency in abetter position than asserting unlimited authority, which
we may be unwilling or unable to defend if it's challenged. Speaking personally, I'd rather stake out the high ground from
which | can shoot down on my attackers than to have to spread my forces out so widely that | have to defend every twig and
bush.

While I'm on the subject of culture, and | guess implicitly lawsuits, talking about the legal culture, | do want to
address a perception about the FDA culturethat | hear occasionally. That isthat FDA isretaliatory. | hear far too often that
people don't sue the Agency or appeal decisions to higher-ups because they’re afraid of retaliation against themselves
personally or against their companies or on unrelated matters. | want to address this directly because | have not seen
retaliation.

Infact, | haveto say that, if anything, | have often see FDA consider pulling its punchesin one context because of

16 E n g ag e Volume 3 October 2002 Supplement



adispute in another, to avoid the perception of piling on. But in any case, retaliation is simply unacceptable. Although we
areall human, weall have our likesand dislikes, our emotions and our feelings, we do have an obligation to be professional.
But when | ask for specifics on these charges, | rarely get them. I’ m not saying that it never happens. But | would say that,
personally, | would recommend that anyone demonstrated to be engaging in retaliatory behavior be promptly and severely
disciplined, but | think there’s more, shall we say, smoke herethanfire.

Asyou may know, | work hard to avoid the agency being sued. Why? Because | don’'t want to lose control of my
legal agendaand my legal resources. |I'd rather be offensive and pick the lawsuits | canfile, rather than be playing defense.
It'snot that I'm afraid of being sued, | just think that it doesn’t always help us achieve our goals. In order to avoid that, | try
to keep an open door to letters, papers and meetings, if necessary or appropriate, to try to reduce lawsuits. And I’'m happy
that on occasion, we' ve been able to do that.

But | want to emphasizethat if you believethat FDA isacting in amanner that’sinconsistent with itslegal rightsand
obligation, | hopeyouwill let meknow, and | promisethat | will read your letter. | have already read dozens and dozens, and
if necessary and appropriate, | may meet with you in an attempt to solve your problem. | may be ableto solve your problem
without ameeting. | may not be ableto solve your problem. Butintheevent we can't addressyour grievance, | will recognize
that regulatees or others have rights under our law to sue usif they disagree with an outcome. And in that case, we should
try hard to disagree without being disagreeable.

It's easy to lose sight of this, no doubt. Sometimes, outrageous behavior on the part of alitigation opponent can
warrant a strong response. But generally speaking, our obligation is to try to approach disputes as dispassionately as
possible, and at least from what I’ ve seen in the people in my office, | think they do that.

Now, | know that going over somebody’s head can be adifficult decision, but | havetotell you, | think alot depends
on how youdoit. | don’t havetroubleif someonetells methat they intend to go over my head, if they say, look, thank you
for hearing usout; | respect your decision but | really think thisissufficiently important to me and to my company that I'll tell
youwhat I'mdoing. But | feel aneed to takethisto Dr. Crawford, takeit to the sixth floor, etc.

I'll confess, | get annoyed if | hear about somebody going over my head from somebody else, especialy if I'vegone
out of my way to be as courteous as possible to somebody and give them much time and attention. So, | encourage
appellants to use common courtesy and keep the person whose judgment they are appealing in theloop. That doesn’t mean
you should hesitate, if you think the law or facts are on your side, to elevate things in a respectful way to higher-upsin the
Agency.

While I’m on the subject, | just want to suggest afew more dos and don’ts for dealing with people at FDA. | have
to say, | don't think this advice is specific to FDA's culture, in part because these are sort of personal. Some of these
suggestions may seem obvious, but you' d be surprised by how some people in regulated industry have behaved.

First, if you're having a confidential conversation with an agency official, don’t issue a press release, not only
reporting on the conversation but distorting what was said.

Second, you may beinvited to ameeting with an official who had ameeting with acompetitor. Sometimes|’ll do this.
Someonewill comeinand I'll say, “Wéll, | really want to hear from the other side.” If you get that call to comein and meet with
us because | already met with your competitor and you didn’t even know about the original meeting, don’t call and demand
that youimmediately be given the material that the competitor shared with the Agency. It'sparticularly not agood ideatofile
aFOIA request for the material without first telling the person who invited you that you' re doing so. | think that would be
COMmMonN sense.

Third, alot of thisisjust conscious common sense — put yourself in the shoes of Agency officias. It's probably
not realistic to demand long, written decisions overnight.

Fourth, there are waysto say that you may be forced to take a matter to litigation without threatening to do so. But
enough about that. My bottom line is, you shouldn’t hesitate to elevate things if you think that truth, justice and the
American way is on your side, but you should use common sense and common courtesy in doing so.

I’m going to make onefinal observation about FDA’s culture. 1I'm not alonein this, but obviously, some of ushave
been trying to raise the Agency’s consciousness about the implications of the developing commercia speech case law for
the Agency’s regulatory scheme. | want to conclude my remarks by discussing this issue in the context of the Agency’s
mission orientation and distinct culture.

We do realize that the legal paradigm is shifting, and that we cannot afford to put our collective heads in the sand.
If the Washington Legal Foundation and [Pearson] lines of decisions aren’t a wake-up call in that regard, Western Sate
certainly was. Asyouall know, that case marked thefirst timethat the Supreme Court struck down part of the Food, Drug and
Cosmetic Act on First Amendment grounds. What is more, the Court said, in passing— and | really do think thiswasin
passing — “Even if the government did argue that it had an interest in preventing misleading advertisement, this interest
could be satisfied by the far lessrestrictive aternative of requiring each compounded drug to be labeled with awarning that
adrug had not undergone FDA testing and that its risks were unknown.”

To be blunt, I'm really not sure that the Court meant this literally or meant it for al it says. Certainly, one could
envision aworld where certain drugs were marketed under FDA's imprimatur, while others were marketed without FDA's
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approval, so long asthey were clearly marked as such. And some would argue that that's really the regime we havein the
dietary supplement context. But that’'s not the system we have, and it’s not the system we' ve had for avery long time.

| want to emphasize that thisisahypothesis, but | surmisethat currently, consumers and healthcare providersalike
expect that FDA, or at least some governmental entity who they may or may not be able to name, has assured that at |east
certain products that they’ re consuming and prescribing are safe and effective. Accordingly, one could contend this as a
hypothesis, asakind of Burkian argument — thisisthe Federalist Society; you have to mention Burke — that we could not
simply shift over to a two-track, disclaimer-based system. Another way that you could put it is that there may well be,
hypothetically, amarket failure with respect to information about drugs, at the very least, that makes a pure disclaimer-based
type of regime unworkable, at least at this point. Again, | emphasize that thisis a hypothesis, but these are the kinds of
guestions that we hope will be addressed in response to the Agency’s First Amendment notice.

We know that there are some who believethe FDA shouldn’'t have to worry about the First Amendment, and others
take a completely opposite view. Somewhere between the Wild West and the complete command and control model liesa
balanced, thoughtful, nuanced approach that respects the First Amendment, which serves the public heath and FDA's
mission, and which comportswith FDA culture.

With your help— and | do mean that — and with the help of conferenceslikethisone— and I’ m sorry | missed the
discussion thismorning — | am confident that FDA will be able to develop such an approach. But, I’ m not saying the task
will beeasy. Asconservatives— again, thisisthe Federalist Society — we know that changeishard, andit’sat its best when
it'sdone gradually. It will not happen overnight, but | personally am optimistic. After all, look at how much the Federalist
Society has accomplished.

* Mr. Troy's remarks were part of a conference sponsored by the Federalist Society’s Administrative Law and Regulation
Practice Group. It washeld on May 31, 2002 in Philadel phia, Pennsylvania.
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MR.LOCHNER: Ourideafor thispanel is, rather than haveindividual s each give 5-minute or 10-minute presentations as
isusualy the practice, that | would simply pose some questions and issues and have everyone respond.

We would also like your participation and questions as they come up. Obviously, we' d liketo let the panelists
talk aswell, but if you have questions or comments you want to make as we go along, that would be terrific.

| think probably everybody knows our panelists, but just for formalities, from my far right — where| don’t think
he belongs — Charles Elson, who's the Edgar S. Woolard Professor of Corporate Governance and the Director of the
Center for Corporate Governance at the University of Delaware.

Next, we have Holly Gregory, who isapartner at Weil, Gotshal and Manges and has been practicing in the area
of corporate governance for quite sometime.

To my left, where he doesn’t belong either, Terry Gallagher, whoisthe former Vice President for Corporate
Governance at Pfizer and really wasinstrumental in creating the Pfizer model of corporate governance. Terry isnow CEO
of Corporate Governance Associates, LLC, whichisaconsulting firminthisarea.

And to thefar left, Ann Yerger, who's the Director of Research for the Council of Institutional Investors, which
represents — how much are we talking about in assets these days, Ann?

MS. YERGER: Morethantwo-and-a-hdf trilliondollars.

MR.LOCHNER: Morethantwo-and-a-half trillion dollarsof ingtitutional money.

| guesswhere I'd like to start today is with the question of independence. We keep on hearing about how
directors need to be independent. My first question for the panel iswhat do we mean? After al, directors are paid by
companies. Arethey al not independent ssmply on that basis?

Charles, do you want to start?

PROFESSOR EL SON: Sure. | think independenceisreally apretty simple concept. | think it meansjustin itsessence
no relationship, no financia relationship, to the company or company management other than long-term equity owner-
ship. Thetheory behind it isthat the view is— actually sort of two ways. Number one, independence as a director gives
you objectivity in evaluating what the company management isdoing. That’syour job; you' re to hire and fire managers
and monitor in between. The only good way to monitor isif you aren’t connected to the folks you’ re monitoring, through
some rel ationship that may compromise your objectivity.

Secondly, independence isimportant because those within the organization view you as a counter-weight to
management, if you will, sometimes. If a problem develops and management doesn’t view you as classically independent,
then nothing will ever bubbleto thetop. And | think some of the controversies, some of the failures that we' re talking
about today — we won't name them, obviously, but we know what they are — came about, at least in part, because of
independenceissues. Somefolkswill look not independent, but they might say, “Well, | may take consulting fees, but I'm
an independent minded person.”

WEell, that may betrue, but it's very tough to separate out or to compartmentalize all those relationships. And at
some point, something from the back of your mind is going to leach its way into the front of your mind, and also, within
the organization itself, people will not view you as independent because of those relationships. And you'll never learn all
the good stuff.

MR.LOCHNER: Hally?
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MS. GREGORY: Well, I'm not going to disagree with anything Charles said, because | think he’sright on. It'sabout the
ability to bring objective judgment to the table. The CEO and management need someone who can say that the emperor
has no clothes. And while there may be people who have the kind of integrity that, even with significant financial and
family tiesto the CEO, they can really tell management the honest truth in al situations, the best we have to judge by as
outsiders are these objective criteria about director relationships. And so alot of the definitions of independence are
aimed at trying to describe relationships that outsiders can look at and say, “Yes. We think the absence of those kinds of
relationships makes it more likely than not that the person could bring objective judgment to the table.”

MR.LOCHNER: WEell, I've got to congratul ate both of you on not really answering my question.
MS. GREGORY: We'relawyers, what doyou want?

MR.LOCHNER: Maybel can poseit again, and maybe a hypothetical would help. Many boards have academicsas
board members. If directors' feesare asignificant portion of adirector’stotal compensation, and that director does not
have huge resources, family wealth, or something like that to help him along, isn’t that director morelikely just to kind of
go along with whatever management wants for fear of losing that stream of income? Andisn’t that alegitimate question
to raise about independence? Ann or Terry?

MR. GALLAGHER: Wadll, I think one of the sort of balancing factorsthat would off-set that kind of analysiswould bethe
reputation of theindividual. One of the reasons people join boards of significant public companies, | think, isbecauseit’s
aboost to their reputation in the community, and if they are influenced simply by their director’sfeesto vote a certain
way, | think they are in danger of ruining that reputation. And that's avery important thing. Many of the directors who
are not academics, poor academicslike Charles, would feel that the director’sfee was minimal compared to their net worth
or their present income from their primary function as a corporate officer of another company or something. So | think
that counter balances the possible implication that just the director’s fees would make them non-independent.

When we were setting up our first set of corporate governance principles at Pfizer many years ago, probably 11
years ago now, | discussed with our chairman what constituted independence, and we thought about putting a definition
of independence into our principles. We didn’t do it because we had alot of questions about what constituted indepen-
dence. We certainly were interested in all of the objective standards that people would look at in terms of independence.
And by the way, we had at |east one academic on the board at that time, and we did not consider that the director’s fees
alone would affect the independence of that director.

But after looking at all the objective criteria, the chairman really said that the independent director, asfar ashe's
concerned, isthe person who iswilling to basically put his position on the line by questioning management and identify-
ing problems with or raising questions about what management proposes. And that’s the real test of independence.

And as he put it, like any good CEO, he said, | want guys who have guts. So that’s another way of viewing
independence. That's non-objective, and it's atough way to try to judge independence. But as we went through the
years with evaluations of the board, | think the other directors sense that in determining whether or not a director was
effective, one of the things they were looking at was that kind of independence of the director.

MS. YERGER: That'sinteresting. | think independenceis probably the most simple concept, but it'sthe most difficult for
us to apply, because the fact isindependence ultimately is a state of mind, and no definition can get at that. We at the
Council have avery rigid approach to looking at the independence of directors. We look at financial relationships; we
look at personal and family relationships. | think that right now there'sasignificant gap in disclosure. It'svery difficult
for shareholders to get a clear understanding of various relationships between company directors, the company and
company executives. | think that isaproblem. We have been asking for four yearsfor reformsto the disclosure rules so
that folks have a better understanding of what some of the links are.

Regarding compensation, we don't per se eliminate a director as independent because of compensation issues. |
think last week our members met with three of the five chancellors or judgesin Delaware, and they encouraged us, frankly,
to broaden our consideration, to look at compensation issues for directors. | don’t think there’s an easy answer to that. |
think it's avery interesting question. It's something that the institutional side hasn't really focused on.

Certainly some of the pay packages are extraordinary for directors. And when you' re talking about folkswho
might not make that much in their day-to-day profession, | think it's something to think about. But at this point we
haven't made one assessment or another.

MS. GREGORY: May | comment?

MR.LOCHNER: Yes, aure.
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MS. GREGORY: Your question assumesthat the chairman/CEO or management somehow controlswho sits on the board
and their ability to stay on the board. And so, if you have areally independent nominating process and you’ ve taken
control of board member selection away from the chairman and the CEO, that’s another way to support independence. To
me, it is a counterweight to the compensation issue.

MR.LOCHNER: Yes, Charles.

PROFESSOR EL SON: Also, too, that explainsthat alot of these are pushed towards equity-based compensation for
directors. Thetheory isthat the more equity you' ve got, your interest is aligned with the company rather than appointing
management. But of course at any level when compensation reaches such alevel that a director fearslosing thisincome
stream, even an equity stream, you’ ve got to re-think it.

But that’s true of any salary range. When does salary go from being compensation to abribe? But again, if it's
equity, theoretically you' ve got alot more wiggle room because your ownership interest in the company and your wealth
istied up, not in the relationship of the CEO, but in the relationship with the company itself. Soif he doesalousy job,
your wealth goes down. |'ve discovered that on a couple of occasions.

MR.LOCHNER: Wehave aquestion back here.

AUDIENCE PARTICIPANT: Wadll, at one of these conferencesafew weeksago at ColumbialLaw School, former Chairman
Levitt described something that he said was a culture of seduction. Maybe the panel can comment on this, not only with
respect to directors but also with respect to corporate officers. Thiswhole notion of incentivizing through equity
somehow or other became the tail wagging the dog, when you’ ve got the various derivative devices created. It was
almost a built-in disincentive to look at long-term decisions, and aroping in of the directors and officersinto akind of, to
use a phrase from the 1960s, go-go mentality. A company would be growing by making perhaps imprudent acquisitions
or becoming a serially acquiring company, rather than concentrating on building a better widget and developing new
technologies. How do we get out of thisbox, if weareinit?

MR.LOCHNER: That'sonly if an officer or director can sell hisequity. | mean, that’sthewhole point. In other words,
the problem comes up if you use short-term informational advantages; that’s really what all the controversieslately have
been about — peopl e hyped the stock, knew things were terrible, sold it, and said, “Good-bye and gee, it's not my fault.”
But | think that alot of people have misread options and misread the use of equity.

Certainly options have been abused. They’ve become highly dilutive, and the question is how incentivizing are
they? But the problem is executives who exercise options and sell the stock, or who take the stock and sell it, or directors
who take the stock and sell it. At that point you'reright, thereis no long-term incentive. And really what that personis
saying is, | found a better investment for my money, which isn’t agood thing; and perhaps | have an informational
advantage that you don’'t have and I'm trading on it. That's problematic too.

So, | think the chairman isright, it did create problems. But | think he was alittle off in the sense that you can
clear that up by restricting the re-sale of stock or making it tougher to sell. And | think that then the incentive isrealized.

Because | think if you said, we're just going to give you cash, forget about the company’s long-term health, |
think that's equally problematic. Because paying everyone cash years ago got us into a malaise that led us to the whole
governance revolution.

MS. YERGER: If | could makeacommentsonthis, too. | personally believethat executive compensationisjust com-
pletely out of control. It's been 10 years since the disclosure rules were changed, and you, shareholders, everyone could
get avery clear idea of what executives were taking home. And we' ve had compensation consultants say to us, that's
contributed to the escalation, because everyone starts looking at those numbers and saying, well, gosh, my peers are
making more.

But 10 years ago, if an executive got an option for 200,000 shares, that washuge. You thought of him as piggy. |
think it was O’ Reilly at Heinz who got an option for about 200,000 shares and people were complaining about it. That is
chump change today. The size of these packagesisjust extraordinary. And | think it hasreally shifted focus on the short-
termside.

And frankly, | think our members are equally responsible, because institutional investors, | think, have been
putting too much pressure on companies for their short-term quarterly results. And so they’ ve been playing into one
another. | personally think that the best discipline for optionsisto require expensing of them. Right now, companies do
not have to record them on their income statements. Thisisvery controversial. But thesimplefactis, | think, thereare
directors who think, and we even heard thisfrom Ruben Mark last fall speaking to our members, that these things are free,
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and they’re not. They’'re very deluded investors, and | think compounding that problem is the fact that sharehol der
oversight of these plans has decreased a bit as companies are figuring out ways to adopt programs without any share-
holder oversight.

So | think there are anumber of factorsthat could be reformed that might help the situation.

MR.LOCHNER: Let'sassumefor the moment that optionswon’t be expensed, which iswhat | read in the newspapersis
coming out of Washington, at least in the short-run.

Then what’sthe sort of ideal package for director compensation? All stock? All cash? | mean, you could make
the argument that options, whether they’re agreat number or asmall number, can distort director behavior just like
anything else, any other instrument. Isthere anideal package? Doesit matter?

PROFESSOR EL SON: The NACD recommendsthe stock-cash blend with abiastoward stock — 75 percent stock, 25
percent cash — to give you the ability to pay the tax due on the stock and to align your interest appropriately. | don't
think that's at all problematic, and | don’t think anyone has areal beef with that.

If you go back to an all cash system, you' re back to where you were to begin with, which was the problem of
alignment. Management appoints you, it pays you cash, you' re probably going to be aligned with management. Man-
agement appoints you but you are linked to the company in stock, you’ re probably going to look alittle closer — long-
term, but the key isyou can't sell it. You'vegot to hold it while you' re adirector.

MR.LOCHNER: So, Charles, their recommendation — you said the NACD’s recommendation was not grants of stock
options —

PROFESSOR EL SON: No, no.

MR.LOCHNER: — but grantsof stocks.

PROFESSOR EL SON: Straight stock.

MR.LOCHNER: Andyou'reexpected to hold on to that until you resign from the board or whatever.
PROFESSOR EL SON: Yes.

MR.LOCHNER: Ann, what do you think of that? What'syour ideal compensation package?

MS. YERGER: It'sactually very similar to wherethe Council is. Wedon't specify whether it should be options or
restricted stock or whatever, but there should be a component of cash and equity in a director compensation package.

And we also believe that directors should own a meaningful stake in the company. And obviously, we don’t
define meaningful, because that will vary based on the resources of each individual director.

MS. GREGORY: | would go further and extend it to executive compensation aswell. Why not require executives and
directorsto hold stock for their tenure? Stock-based compensation is designed to be along-term incentive. It's some-
thing that you can look forward to down the road when you retire and go on to other things — to be your long-term
wealth driver. A holding requirement would take away the personal incentive to focus on short-term stock price changes.

MR.LOCHNER: Terry?

MR.GALLAGHER: Inthecaseof Pfizer, wedid something slightly different in that we did phantom stock for the
directors, which they could not use or do anything with until they retired. So it did align their interests with the long-term
interest of the company. It wasalittle different from actually giving them shares.

Asfar asthe officersare concerned, | think Holly’s thought may be agood one, but in my experience, we came
up with alot of reasons why officers had to sell some stock throughout their term. There were family matters, purchase of
ahome, moves—

MR.LOCHNER: To buy that condoif the company won't.

MR. GALLAGHER: Right. And sothereareawaysthingsin the officer category that indicated that therewasa
reasonable argument for selling some of the options. But absent those kind of reasons, | guess it wouldn’t be bad to try
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to design a program that would incentivize the officer group to hold on to its stock.
MS. GREGORY: | don't buy it.
MR.GALLAGHER: Youdon'tbuyit.

MS. GREGORY: | don't buy it, because | think we should be able to compensate our senior executiveswell enough that
they can afford the family home and their children’s education without having to sell stock.

MS. YERGER: | would agreewiththat. We' retalking herein the executive officer category about very highly compen-
sated individuals. | have strong personal feelings that there should be very strict, if any, allowances of sale of equity.

MR. GALLAGHER: Weéll, the argument that was made and the situation of many officerswasthat the expensesincreased
to meet theincome. And when they began to get more pay, their wives wanted membership in clubs; they wanted a
yacht; they wanted their vacationsin Tahiti. So there were alot of expenses that came up that the cash compensation,
private schoolsfor children, whatever, did not cover.

MS.YERGER: Thesepeoplearemaking millionsof dollars—
MR.GALLAGHER: Well, no, no, no.

MS.YERGER: — millionsof dollars. Inmany casesthey are.
MR.GALLAGHER: Okay.

MS. YERGER: And | think wealso arerealizing that companies are paying for increasing portions of executives
lifestyles, country clubs, financial planning, thelist goeson. And now obviously after TY CO, we learn about the
apartments. They’re not even paying for their living spaces in some cases. They're getting interest-free loansto buy —
I’'m hard pressed as a person working for a non-profit obviously not falling in the highly compensated category and
managing to cover my expenses, to have alot of sympathy ultimately.

MS.GREGORY: I'mwith Ann.

MR.GALLAGHER: Well, thereare exceptionsand there are bad cases, but | till believethat overall the American
enterprise community and the officers of those corporations are reasonable people, and people who are not getting into
that kinds of excessive compensation. Certainly my experience at the company | was at, Pfizer, was that the company
didn’t provide anybody a home; we didn’'t have any country club memberships; we didn’t have any apartments. We
didn’'t have any of those kind of excessive compensation arrangements.

Our senior executiveswere paid well. But at timesthey also felt they had to exercise optionsin order to cover
extraordinary expenses.

MR.LOCHNER: Terry, can| ask you aquestion and go back to something you said? You mentioned that you had
adopted a phantom stock plan for directors. Why phantom stock rather than options? Or adirect grant of stock?

MR. GALLAGHER: Itwasjust an easier way to compensate the directors, and it wastied into the stock of the company,
but wasn't a straight option plan. It was just phantom stock grants that they had to hold on to until they retired. And we
felt it was a better way to tiethem in. Wefelt it was a possibility if you gave options— well, | guess you could give
options and then require them to hold the stock if they exercise the option. But here they received their phantom stock
grant, and they could do nothing with it until they retired.

PROFESSOR EL SON: It'salsotax effectivetoo; they didn’t haveto pay tax onit. It wasn't ordinary income until they
retired, which makes sense, because when they retire, their income bracket waslower.

MR.LOCHNER: Yes

AUDIENCE PARTICIPANT: Relatedtopic, corporate charity. Should corporations make charitable donationsto charities
with which directors are affiliated? It was an issuewith at least two of the Enron directors.
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MR.LOCHNER: My guessisyou're not going to find much disagreement on that subject, but Ann?

MS. YERGER: WEell, personally | would say no. Theway the Council’sguidelines are set up essentially isthat we
consider that kind of relationship would make that director non-independent. We' ve never said that companies can't
make charitable contributions. | have personal views about it, but the Council’s position isn’t one that restricts that.

AUDIENCE PARTICIPANT: How doyou defineaffiliationthough?

MS. YERGER: If the company madeacontribution of morethan, | think, 100,000 dollars or acontribution worth more
than one percent of the charity’s revenues, then that director would not be considered independent.

I’'m sorry, let meexplain. Thedirector would have to be an officer of the charity, not ssmply adirector of that
charity.

MR.LOCHNER: Ann, going back to something you mentioned earlier, you said that the Council had goneto the SEC
and asked for more disclosure which would help you determine whether directors were indeed independent. Inform us
what sorts of additional items of disclosure you' relooking for.

MS. YERGER: Well, initially we asked for disclosure of professional, familial, and personal rel ationships between
directors, companies, and company officers. We had several discussions with the SEC staff, who at that time were
interested in the rulemaking petition. And they said the personal istoo difficult to define. | do think it's significant if the
CEO'scollege roommateison theboard. But thefactis, | think there wasalot of debate about that. We withdrew that
and amended our petition to ask for details on essentially professional and familial relationships.

For professional relationships we want greater disclosure. It'svery difficult to uncover some of these relation-
ships. And so we painted a very broad brush in terms of the kinds of information we wanted. The petition has gone
nowhere. The AFL-CIO submitted asimilar onein December. We haven't heard aword from the SEC oniit.

MR.LOCHNER: Yes

AUDIENCE PARTICIPANT: TheNew York Stock Exchange has proposed within acouple of yearsthat listed companies,
to retain their listing, must have amajority of independent directors. | waswondering, should that apply to the board of
directors of the New York Stock Exchange? Aren't most of the directors on it currently with companiesthat have alisting
onthe New York Stock Exchange? I’ d beinterested in knowing — isthat common?

MR.LOCHNER: Yes, they're not apublic company yet, at any rate, but yes, my understanding isamajority of that board
is made up of CEOs of companiesthat are listed and pay listing feesand all therest of it.

MR.GALLAGHER: I'veexperienced something sincel retired, and as Phil mentioned, | started doing alittle bit of
consulting. One of my clientsisamajor railroad. They operatein agood part of the country. One of their problemsin
finding independent directorsisthat just about every businessin their operating area uses the railroad in some way or
another, and probably to an extent that they would not normally be considered independent.

So | can seethe Stock Exchange problem in that most of its universe of people who areinvolved inthe broker’s
business are in some way connected with the Exchange. So if they did become a public company and needed indepen-
dent directors, I'm not sure where they’ d find them.

MR.LOCHNER: The other exchanges have the same problem. My recollection isthat they have defined a category of
so-called public directors, but I'm not sure they make up amajority of any of the exchange boards.

Let mego onto adlightly different subject. You know the pressisjust full of criticismin general of directors
these days. | guess my question is, are we setting our sights too high? Do we have unrealistic expectations of what
directors can actually do? You know the press pieces say directors are asleep at the switch, not paying attention —
what'srealistic? Onewould like to think that the Enron board, if it had been somewhat differently situated, might have
asked tougher questions. But do wereally know? | don’t mean to focus on Enron, but — Ann, are we being realistic?

MS. YERGER: Well, | think we havevery high expectationsfor directors. Onething that’s come out of all of these blow
ups, and there have been so many, | think is arealization that directors from the shareholder perspective probably aren’'t
doing the jobs that we think they are doing.

Dol believethat directors can necessarily avoid or prevent financial fraud? | think that'svery difficult frankly,
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and | don’t think that shareholders necessarily expect that. | do think that they expect that independent directors and, an
independent audit committee are going to be doing a careful job and asking enough questions that we should feel
comfortable with the financialsthat are coming out.

| don’t know what moreto say. | don’t want usto put too high of an expectation on the board of directors. And
| think we all realizethere arelimitations. But at the sametime, they have an important position in the whole process, and
we're counting on them to do their diligence and be careful for the shareholders.

MR.LOCHNER: Charles?

PROFESSOR EL SON: | think that unfortunately adirector is captive to theinformation the director receives. Andthe
information the director receives comes from management or from the independent auditors or theinternal audit staff. |
think that the key is motivating them, once they receive information that troubles them, to act.

Can they go around ferreting out information? Probably not; it’snot in their job description. And frankly, if they
get too involved in the process, they’ re no longer monitors but they become managers, and that’s sort of a mistake, too.

| think the task is how do you get good information to the board. | think, oddly enough, that’s where indepen-
dence comesin. Because | think that information, bad information, has a strange way of filtering up to people, those
within the group feel would side with them.

There'sagreat story that Nell Minnow alwaystells. Do you remember this? You probably remember about the
Sears Tower and Bob Monks. Bob Monks and Nell Minnow launched a proxy fight at Sears. They were trying to replace
the board. The head of Sears agreed to meet with Bob Monks and talk about it. Anyway, he goesto the Sears building,
and he and the Sears general counsel get in the elevator. They’re going up, and the general counsel istaking him up to
seethe CEO. Anyway, they’re going up, and finally the general counsel turns and says, “Wow, that’samazing.” Mr.
Monks said, “What?’ And the general counsel said, “1 just can’t believeit; we're at the 85" floor.” Mr. Monks said, “ So,
this elevator goes up by there every day.” The general counsel said, “ Yes, thisisthe first time bad news ever got by the
85" floor.”

| think the point was that bad newsisn’'t going to filter to you unless people view you as independent.

MR.LOCHNER: Yes, | think that’strue. Just going back to one thing you said; you said that if the board receivesor a
member of the board receives troublesome information, then it’s pretty clear about the need to pursue things.

PROFESSOR EL SON: Yes.
MR.LOCHNER: Butthose sort of red flags, however, don’t happen every day.
PROFESSOR EL SON: No.

MR.LOCHNER: They appear to have happened at some companieswe could all think of recently, but probably inthe
vast majority of companies, not. If thereare no red flags, isit reasonable to expect directorsto be ableto really verify the
annua audit?

PROFESSOR EL SON: No, that'swhy you haveindependent advisors. Your job asadirector isto assure yourself that
the auditor is capable, competent, and independent. That’s the whole point. And | think that's what all these reforms
center around.

Now the question is, if there are no red flags, if they don't bring you ared flag, what do you do? Well, you're
human, and there’'s not much you can do, unless something does come up, and then you have to respond to it. The key
is, once you do get that flag, how quickly you respond to it.

But again, you need to be, asadirector | think, kind of a sponge for information. You ought to be constantly
listening, reading, thinking about the thing. Information comesto you from funny sources. It can come from the newspa-
per, from an analyst report, from overhearing a conversation in the subway. And you have to be receptive and open to it.

MR.LOCHNER: Yes, wehad aquestionintheback.

AUDIENCE PARTICIPANT: Oneof theissuesrelatesto hiringtheauditors. If you have management hiring those
people, then the accounting partners are going to be more concerned about what the CFO thinks about his last bill, or
what the CEO thinks about what he's actually going to save, than about the audit committee. It seems maybe part of the
solution is to have some independent directors, and they are the ones who ought to be hiring the independent advisors. |
think to alarge extent that that’s probably not happening today, and that’'s a good part of the problem.
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MR.LOCHNER: | agreewith your point that it ought to be the audit committee that hires and fires, or the board asa
whole that hires and firesthe auditor. My impression is, and the panel may have different views, that is more and more
the practice and has been over the last couple of years.

MR.GALLAGHER: Andtheproposed New York Stock Exchange rulesthat came out last week mandate that the audit
committee hireand fire the auditors, so that will come about, | think.

MR.LOCHNER: Yes?

AUDIENCE PARTICIPANT: Professor Elson mentioned monitoring, and isn't that really part of theissue here, whether
the corporations have had autonomous committees that have sufficiently discharged their duties to monitor?

MR.LOCHNER: Goahead, Hally.

MS. GREGORY: Whenwetalk about the expectations placed on the board in this monitoring function, thereis an awful
lot that boards can be doing to ensure that Caremark-type compliance procedures arein place. The other thing that we
can expect boards to do, which they are fully capable of doing, isto judge the credibility of members of management and
the internal audit staff and outside auditors.

We can also expect directors to ask really good questions, to ask the CFO or the outside auditor, “What do these
footnotes mean? Do these financialsreally give aclear picture?’ And they can ask themselves, “Do | understand what
these financials mean?’ They can ask these kinds of questions.

| agree with Charles that the audit committee doesn’t create the numbers. And there are issues about just what
information they really have accessto. Too often boards get fed information. A management team works very closely a
few weeks ahead of a board meeting trying to determine what information goesto the board. Too rarely do boards really
get involved in telling the management team what the information isthat they expect.

MR.LOCHNER: Yes

MS. GREGORY: That should be aregular part of the board and management dialogue. At every meeting they should be
talking about what information they expect.

MR.LOCHNER: Yes?

AUDIENCE PARTICIPANT: Justacomment — I’ ve sat on boards on and off for about 16 or 17 yearsin troubled and
untroubled situations. | think the best defense the board has, whether it's an academic or amedical practitioner comingin
from left field, isto institute processes that guarantee the kinds of questions an individual who is unsophisticated in the
areacan easily raise. So, the former president of the YWCA can be on aboard and ask — aswe al know, there’'sno such
thing as a stupid question, and there really isn't — the key questions and feel comfortable in the environment, and set up
processes whereby that comfort level isavailable.

To answer another question that was raised just now, I'm quoting Warren Buffet, when | wasfirst put on the
audit committee of X, | called in acourt reporter to the audit committee and the |ead relationship partner from the account-
ing firm. And | asked him on the record, with full knowledge that his answer would be filed with the minutes of the
corporation, if he were in charge of running the books of this corporation, would you be doing them the way they are now
being done, or would he have some suggested changes.

MR.LOCHNER: Let meask the panel. Two specifics— | guessthe question would be, are the directors adequately
doing their monitoring job? That is, are they keeping their antenna up for hearing about bad news, if the company does
not have a 1-800 anonymous call-in number for employee complaints, concerns, whatever, or if the company does not
publish the email addresses of the directors to its employees? What do you think? Ann, are those minimums? Are those
required to be really doing your job?

MS. YERGER: | don’'t know. We believeit’svery important that there be amechanism for shareholders, and | think
probably also for employees, to contact directors. It'sahuge problem that we can't fix at thispoint. So | don’t think right
now it's easy at all for folksto contact independent directors, give them feedback, whether it's anonymous or whatever, or
for shareholders to contact them to talk about substantive issues, governance issues, governance concerns. Soitisa
problem.
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MR.LOCHNER: | guessan aternativewould be simply publishing in the annual report or something like that the mailing
address of the directors. Terry?

MR.GALLAGHER: I'dbesurprised if most corporationsdidn’t now have acompliance officer or some sort of compli-
ance mechanism and a mode for employees to contact that compliance officer with questions, problems, things that they
see that they think arewrong. | think that accomplishes what you' re after.

Asfar astheindependent directors are concerned, it's more problematic. But one of the methods that we used
was my own position as Vice President for Corporate Governance. | went out proactively to the institutions, and also the
religious shareholders, the ones of both sets who were active in making their views known to the corporation. | assured
them that if they told me something that bothered them — some program that they thought was wrong at Pfizer or
whatever kind of information they wanted — that that information would be conveyed to the senior management and to
the board.

We had a corporate governance committee of the board that we used as amechanism. | would meet with the
corporate governance committee and the board, and they met six timesayear, and | would advise them of what | was
hearing in the field from the institutions. | think that’s a good compromise way to get through to the board whatever the
concerns of the shareholdersare. It worked fairly well, | think. | think the major institutional shareholderswere satisfied
that their concerns were getting through to the Pfizer board.

Now, the New York Stock Exchange proposals of last week mandate that a company have a nominating/corporate
governance committee of the board made up of independent directors, so the mechanism will bethere. What | would
suggest or urge is that every corporation have somebody in its corporate setup who is designated as the corporate
governance officer and will be the contact point with the institutional and other shareholders who want to say something
to the board. And that person should have the mandate to convey those concerns to the corporate governance commit-
tee of the board, and through them to the board.

MR.LOCHNER: Terry, what you suggest, | think, makesalot of sense. That is, having somebody proactively out there
talking to the major shareholders. But how about the whistle-blower or the potential whistle-blower? Employeesare
naturally concerned about confidentiality, exposing themselves, getting fired, but may be seriously concerned about
something not being right. What's the right mechanism for discovering that?

MR.GALLAGHER: Well, | think that’sthe compliance officer set up. I’ d be surprised if most companiesdidn’t now have
some sort of set up in order to be concerned about whistle-blower situations where an employee could contact an officer
of the corporation who was designated as the compliance officer. My experience has been that the person designated as
compliance officer is very sensitive to receiving that kind of communication, absent a fraudulent situation such aswe've
had recently.

But in the normal run of the corporation’s business, acompliance officer who receivesthat kind of letter,
complaint, phone call, what have you, actsonit. He starts an investigation. He tries to find out what the situation is. He
may call in an independent outside counsel to do the investigation, or he may call in an outside auditing firm to take a
look if it'sinthefinancial area.

Those kinds of things get paid attention to and | think are raised to alevel at least of the senior officers of the
company, if not to the board itself.

MR.LOCHNER: Hally?

MS. GREGORY: | would add tothat. | think that the board needsto have arelationship with that compliance officer.
There need to be regular — meaning at least annual — presentations by that compliance officer, maybe without other
members of senior management present, where the board can freely ask the compliance officer about the nature of some of
the kinds of issues that were investigated and weren't investigated. And, why weren't things investigated?

The other thing that the board can do in thisfield relates to empl oyee whistle-blowing issues. The board should
develop relationshi ps with senior members of management who are not on the board, so that a channel of communication
isdeveloped. That'swhy it issoimportant for managers to be in board meetings and to make regular presentations, so
that the human relationships devel op that allow information to come to board members through informal channelsina
timeof crisis.

MR.LOCHNER: Yes?

AUDIENCE PARTICIPANT: | think the problem that directorshaveinlooking over the millionsand billions of dollars of
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affairs of acorporation isthat it's avery part-time position. | always thought that it's sort of pennywise and pound
foolish that directors don't, as you were saying, have a good source of information about what is going on. | assume that
it would be useful for corporations to give each director some kind of aresearch assistant, because one of the things that
happensis that you' re just inundated with atremendous amount of information — either too much stuff or not enough
stuff. So that person could be like afull-time helper. | think that would be very, very helpful.

MR.LOCHNER: Goahead.

MR.GALLAGHER: My experiencewasthat since most of our directorswereinvolved in other corporations, their
research assistants were their own staff at their corporation. We sent out a board package, and it was basically a mini
annual report every month that we had a meeting, and we sent it out aweek before the meeting. Our directorswould
either go through it themselves, or more likely, their general counsel, their CFO, their personnel person, would go through
it. | would get calls from those people saying, well what do you mean by this? Where are you going with that? So there
certainly were the resources available to those directors.

Now in the case of directors who were not officers of amajor corporation, they had to do it themselves. Or at
least in one case we had a president of amajor university, and | would get calls from his staff at the university, so he had
the resources aswell. So there were very few who did not have the resources to analyze and question issues that were
going to come before the board.

MR.LOCHNER: Ann?

MS. YERGER: Wedon'trealy think of it as staff, but we have alwaysfelt that directors and the committee members
should be able to hire their own advisors. | think that sort of arelationship can solve that issue. If you hire an expert to
look at the financials or whatever, | think that can be abig help.

MR.LOCHNER: Yes, Charles.

PROFESSOR EL SON: | would kind of caution, though, against having board staff. You know therewas, | guess, a
proposal — | think it started with Arthur Goldberg, | guess thisis probably 30 years ago now — that you have like sort of
aprofessional staff assigned to the board, sort of adirectorate group. | think the problem with that — whilein some
respectsit’s an appealing idea— isyou don't want adirector to become full time. You don’t want adirector to think of
him or herself asfull time, because then they become management, then they lose the monitoring.

Good directoring, I’ ve always thought, is nuance. It's appreciating nuance; listening to the explanation that just
doesn’t sound quite right; or the number that you recall from an earlier meeting that suddenly disappeared from the
balance sheet. That inand of itself isreally what makes an effective monitor.

| think if you begin to create staffs and whatnot, you begin to lose alittle bit of what you' re really looking for.
You need as much information as you can. But again, remember, it's nuance. And the nuanceis, whendo | get afunny
feeling when | keep getting a strange response to this question? And that then means you just call another director and
ask him, gee, what did you think about this?

Phil, you' ve been on a couple boards. | think you' ve sort of experienced that aswell.

MR.LOCHNER: Yes, | don't disagreeat dl, Charles.
Yes, Hally?

MS. GREGORY: | don't disagreeeither. But | do think that there is another board role that isimportant to think about.
Thereisthisimportant role in monitoring and understanding nuances and judging credibility, but it is not supposed to be
an adversaria relationship. The management benefits from having atough board as areal resource and as a sounding
board.

The board should be a place where management can test out and hone and shape an idea so that when they roll
it out more publicly, theideaiswell firmed up. We shouldn’t lose focus on this other important rolein all the talk about
monitoring.

| don’t know that staff could add to that aspect of what boards do. You really want those smart directorsin the
room largely for the judgment that they bring to bear. To have a separate staff out there ferreting out information rather
than having the directors talking honestly to management about the kinds of information they’ d like and the kind of
support that they’d like, | think, places the wrong emphasisin what the relationship is.

MR.LOCHNER: Yes?
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AUDIENCE PARTICIPANT: Holly, | agreewithyouinpart. It seemsto methat if you' rein asituation wherethe com-
pany isdoing well and it's prospering and management seems to be doing agood job, then being more collegial is
appropriate. But if you'rein an environment where things are troubled and there are problems cropping up and maybe
issues that suggest that there might be something disturbing lurking under the surface, then you have to be even more
aggressive, more hard-nosed, and frankly, lesscollegial. Inthiskind of relationship, it'sadifficult balance.

MS. GREGORY: | wasn't meaning to suggest that collegiality meansthat at appropriate times the board isn’t hard-nosed.
A board really needs to be tough-minded in acting as amonitor and as a sounding board, specifically in the boom times.

Retrospectively, one of the things that we can see happened in the 1990s relates to this great boom. There'sa
kind of psychosis that goes with aboom. But the board is supposed to be the entity that questions whether the emperor
has clothes, and it should be asking in boom times, “ Are these results really based on fundamental good business or on
something else?’ | think that the challenge for boardsis to be really tough in the good times. It'skind of easy to be
tough when the red flags have all gone up. But how do we maintain that tough-mindedness in what appear to be really
good times?

MR.LOCHNER: Yes, wehad aquestion.

AUDIENCE PARTICIPANT: That'sagood point, becausein one example, they had to restate back to 1997. For anumber
of years, at least five years, there was this appearance that times were good and everything. We were al led to believe
things were good, and that’s really a picture often on financial statements and thingslike this. You swallow the propa-
gandathat is spun by the White House or whoever’s propaganda you’ re swallowing. And without really posing the hard
guestions, and Joe Mogul made agreat point, | think — well, it's difficult to put thisinto accounting standards or in
governance standards — but really is an issue.

MR.LOCHNER: WEell, can| go back to something Charlesraised, whichisanimportant point? You said, gee, if youare
at a board meeting and something doesn’t quite look right and you read about it later on in some report you get, you call
up another director, and say, gee, how did you react to this? And maybe that process raises the question which has been
debated seemingly endlessly about the non-executive chairman, the lead director, and now what the New York Stock
Exchange proposes, which is when the directors meet independently, somebody’s in charge of the meeting.

Can | get the panel’sreaction? Ann, do you think it'sagood idea, and if so, would you prefer afull-time non-
executive chairman or just alead director or something else?

MS. YERGER: Weactually don’t advocate splitting the chairman and CEO roles. Thisisanissuethat’sactually contro-
versia within our membership. We have some folks and institutions that feel strongly they should be separated, and
othersthat do not. We do believethat it'simportant that there be a contact director — we didn’t even call him alead
director — but an independent director essentially who would call and organize executive sessions of the independent
directors and be the person that other directors would call and say, | think there's an issue, we need to talk about this.

PROFESSOR EL SON: See, | guess| agree with the percent of your membership who doesn’t like splitting. | never
thought they should be split. Put it thisway. Sometimesthere’s agood argument for splitting them, but generaly I've
always seen them really not work. You create two sources of authority within the organization, and it makes for amess.

| think also what happensis, unfortunately, it causes the other directors to sort of shirk on their duties alittle hit,
because they fedl, oh, well, so-and-so's the lead director or the head of the board, let him worry about it. That's not very
good either, because every director ought to be thinking and ferreting, if you will.

If you have alead, there’s a natural tendency amongst peoplethat if someone elseisdoingit, they’ll let him doit.
Even though their legal duties arein fact the same.

I’m delighted with the Stock Exchange proposal on executive sessions. | think that’sterrific; that's very impor-
tant. But I’'m not so wild about the lead director concept just for that reason.

MR.LOCHNER: Hally?

MS. GREGORY: | think the New York Stock Exchange hit just theright tone. They don’t call for alead director. They
simply call for executive sessions of the non-management directors, and then recognize that somebody needs to be
responsible for convening and chairing those sessions. And so they call for disclosure of apresiding director. It'safine
balance.

Thelead director concept is very problematic if, as Charles points out, you give that person the authority or
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perceived authority as some sort of super director. There shouldn’t be a super director, but certainly somebody needs to
take on the responsibility for convening the outside directors so that in times of crisesthereis away to get together and
take action.

MR.LOCHNER: Terry, did Pfizer havealead director?

MR. GALLAGHER: Wedidn't havealead director. One of thethings| discussed with theinstitutions over aperiod of
time when they were pushing for lead directors was basically our program. At Pfizer, it was understood within the board
when there was a need for an executive session of the board, and we had one standard executive session of the board
each year without any management directors present, including the chairman. So there wasthat standard meeting. But if
there was need for another meeting, it would be chaired by the head of one of the three committees. We only had three
committees. We had the compensation committee, the audit committee, and the corporate governance committee.
Whoever’sjurisdiction the problem fell in would convene that meeting and would chair that meeting.

That was the understanding of the board, and that’swhat | told the ingtitutions. Basically, or for the most part,
they bought that as being a good program. So when | read the New York Stock Exchange proposals, | was just wondering
whether you could name three people as being leaders or conveners of those meetings, depending upon what the issue
was. It seemed to work at Pfizer. It seemed to be acceptable to theinstitutions, so we'll find out whether the Stock
Exchangewill buy that kind of approach.

MR.LOCHNER: Yes?

AUDIENCE PARTICIPANT: Wekeepcirclingtothisproposal fromtheNew York Stock Exchange, and thereason|’m
asking this question is because of the C.S. First Boston case. The C.S. First Boston case was the first time the SEC had
stated exchange rules as even apartia basisfor enforcement. So my concernis, if these become rules of the New York
Stock Exchange and are followed and imposed, isthere any real threat that the SEC may at some point intime decideto
make these rules the basis for enforcement action?

PROFESSOR EL SON: Sure, Delaware certainly will. The Delaware courtshavereally basically adopted most of these
principals and the way they view board conduct. Effectively, they have become legal rules, | think.

MR.LOCHNER: Yes?

AUDIENCE PARTICIPANT: I think thisreally boilsdown to afundamental issue, with al duerespect to Delaware.
Aren't there certain areas where corporate governance, which you' ve al been talking about today, is so intimately related
to the nature and quality of things that governance is regulated by SEC security forms — annual reports, proxies,
financial statements? Ms. Gregory’s partner, Harry Olstein, has a panel about best practices. The problem | have withiit,
and certain former Commission officials and leaders have with it, isthat we alwayswind up going back to the Exchanges.
We have this voluntary system of, well, you know, we have to rely on the Exchanges, or that panel relied on best practices
disclosure, so that these corporations will be shamed into saying something.

Since the whole concept of interstate commerce is commerce across state lines, why can we not have a corporate
law that will further federalization?

MR.LOCHNER: That'saterrific question and agreat |ead in to the next point | had on my outline, whichiswehavealot
of activity going onin Congress, avariety of laws being considered. | am uncertain which ones, if any, will pass, at |east
in thissession. But I'll state the question two different ways, and the panelists can choose how they want to respond.
Isthere some law that, had it been on the books, would have prevented Enron? And secondly, is there any law,
such as the one suggested just a moment ago, which ought to be on the books, whether or not it would have prevented
Enron? It just is something that needs to be covered?
Charles?

PROFESSOR EL SON: | think it wasBill Carey yearsago called for afederal corporation code, federalizing the corpora-
tions. | have some problemswith that for alot reasons. I'mfrom Delaware. |I'm ataxpayer. | find afederalization of
corporation law problematic for alot of reasons, ignoring the Delaware point.

| think that there is an argument that, well, interstate commerce shouldn't this be subject to regulation. Suppose
we took these corporate governance guidelines and standards, and enacted them into law. Let'sjust say therewas a
federal law that says thou shall have independent directors. Would that have necessarily stopped Enron? | don’t know.
I think management fraud is always going to exist, whether you have law or not.
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The question is, how do you respond to it? Had the board, let’s say, in Enron been independent, maybe they
would have reacted sooner. Would they have stopped what happened? Maybe, maybe not. On the other hand, certainly
there would be the better chance for that had you had independent directors. But again, isit best to have the law itself
define independence, or isit best to have those that invest capital to define independence?

And this comes back to Ann and the Council of Institutional Investors. Really, what it comesdown tois, will
people contribute their capital to organizations that safeguard that capital? And those who contribute can always get,
from those to whom they provide capital, assurancesthat it’ll be protected — ala, independent boards.

| think that’'s why you’ ve seen these things as listing standards as opposed to law. | sometimes find that when
we codify things, we tend to create form over function to respond to law rather than to respond to the nuance of the law.
What troubles me about federalizing all this stuff isthat we'll end up creating a check-the-box culture that in the end does
no one any good.

But I’'minterested in everyone else. Thisisagood law school point.

MR.LOCHNER: Ann, doesthe Council haveaview?

MS. YERGER: I'm scared because| think I’m the only non-attorney up here, so I’ ll giveyou just my practical view of
this. | just think our current system is ridiculous — the state laws. We've got the listing standards; there's federal
securitieslaws. 1t doesn’t make any sense. And I'll tell you, the fact that the Council isholding on to the New York Stock
Exchange asbeing thereformer in al thisisextraordinary.

We have never been pleased with the job of the New York Stock Exchange in terms of protecting investor rights.
It is proposing changes to rules that have been in place since the 1950s and some since the 1930s, and we have been
pushing for reformsfor all these years. The New York Stock Exchange brings the straight thing out. NASDAQ has
nothing essentially; that’s a disgrace. | don’t think they’ reinterested in the least in moving forward.

| think the New York Stock Exchangewill be under terrific pressure from its vested interest groupsto back off
significantly. Itwill. Andinvestorsareleft essentially with asystem that does not work, and which | do not think is
offering adequate protections.

But look at Congress. It's not doing anything either. We'rein an election year, and | don’t think anything's
going to come out of that. So investors are sort of left begging for somebody to help us out here. | think, personally, it's
ironicthat itlookslike now it'sthe New York Stock Exchange.

MR.LOCHNER: Holly, doyou haveaview about federalization?

MS. GREGORY: | havetodisclaim, I'm abit at adisadvantage because | can't talk about Enron at all. We are bankruptcy
counsel. We were not counsel to them before —

MR.LOCHNER: Gooddisclamer.

MS. GREGORY: Butwearecounsdl, and so | cannot speak about Enron, nor do | want any of my remarksto beinter-
preted as being about Enron.

You've posed agreat question. It's one that, as Charles pointed out, we' ve been struggling with for decades.
Thisnotion of federal chartering and federalizing corporate law comes up every 20 years or so when we get involvedina
great debate. There was agreat debate in the 70s. The American Law Institute’s Principles of Corporate Governance
were areaction to the calls for federal chartering that came out of a series of bribery scandals — Penn Central and those
cases. Thesewere also the casesthat led to the formation of audit committees, the New York Stock Exchange requirement
that companies have audit committees, and the first requirementsthat at least some members of the board must be
independent — for audit committee purposes.

Approximately seventy-five percent of listed companies on the Stock Exchange now have amajority of indepen-
dent directors, even though there is no requirement at all that they have that. This has come about through a combina-
tion of listing rules requiring independent directors on audit committees and recognition that independence hel ps protect
boards and directors from lawsuits due to a series of cases that have come out of the Delaware courts.

It's been interesting to see it evolve. We have avery unique system. I'm somebody who thinksit works. It's
interesting how it's been formed. | don't like the notion of heavy, heavy regulation in corporate governance, because |
think we have different needs at different times.

Recent events show that we react to failuresin some very positive ways. Look at some of the high profile
corporate failuresin the last nine months and think about what the reaction would be if thiswere in Japan or in France or
in Germany. Thefirst reaction would be denial — keeping it quiet — with the cross-rel ationships of companies enabling
them to transfer assets to make everything look okay. And then government would comein and try to make everything
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look okay. And Japan isstill in that mode.

Here in the United Stateswe have avery, very different system. At the company level, we have bankruptcy,
whichisfairly quick. And at the system level, everybody startsto analyze how we can fix it, how we can changeit. We
go through this great self-study, and then we improve. And then, yes, there’ Il be another scandal in five years, and we'll
tinker with something else. But wholesale change, | think, isoverblown.

MR.GALLAGHER: | would agreewith Holly in that the American enterprise system, | think, needsthe freedom and the
flexibility of the present system. | think afederal incorporation would mandate too much, put usinto too much of abox.
We really have a system that has produced the great advances in the United States economy and the productivity in the
operation of businesses, and the discovery of new products. The pharmaceutical industry, with the discovery of new
drugs, isreally aunique United States phenomenon.

There are very few countries around the world that allow the freedom to their corporations that would produce
those kinds of results. So | favor the present system as an endorsement of the American enterprise system.

MR.LOCHNER: Yes?

AUDIENCE PARTICIPANT: Many yearsagoinaburst of irrational exuberance asayoung lawyer, | actually read the
entire legidative history of the’33 and ' 34 acts. And | havetotell all of you that if you go back and read that history, it's
really an eye-opener. Thereason we havethe’33 and ' 34 actsisthat there were a series of huge scandals that rocked
Wall Street prior to the enactment of those laws.

They were so serious; there were massive pyramid schemes and massive fraud everywhere. And what happened
as apractical matter isthe American public lost confidence in the markets and stopped investing its money. The Douglas
Commission, of course, came in and recommended these reforms, which entailed enacting thislegisation and the subse-
guent regulatory scheme, to get the public back to the markets.

WEe' ve got a hiccupping market in the midst of an economic recovery because of the current scandals. And the
issueis, will the public come back to the markets?

One other point: the vote in the Congress of the United States for the’ 33 and ' 34 acts, which stunned me when |
read it, was unanimous. The entire Congress unanimously voted for these regulations. The reason was Wall Street went
to Washington and said, rescue us. We can't get people to put their money in the markets.

So my point isthat it's the American public that's going to be the ultimate determinate of whether thereis
significant additional federalization and reform. If they’ || come back to the markets under the current system, despite
these scandals — because what's been challenged here is the notion that the independent board system and the public
accountancy system are supposed to be protecting the public. If the American public has lost confidence in these major
safeguards, we have aproblem. And we' re going to need more legislation; that's my point.

MR.LOCHNER: Yes?

AUDIENCE PARTICIPANT: Thank you, | appreciatethat you' ve brought up that point. My experience was doing recap
work on sick banks and thrifts back in the late 1980s and early 1990s. To perhaps give you background information, |
think you' re actually talking about alot of the propagandathat’s been disseminated. The whole repeal of Glass-Steagall
came about in part because the economy pretty much cratered during the Newburg administration and the Fed was
lending money to Britain.

Roosevelt had closed a significant number of banks and they selectively chose which would reopen. It really
wasn’'t an issue that the public was afraid of what was happening in the markets. And you didn’'t have a great participa
tion of the American public in the markets at that point.

And the fact that he selectively chose which would reopen really left alot of the American public pretty much on
the skids in part, because if one's banks didn’t get reopened and he didn’'t have access to his money, it was gone.

Having said that, that meant that there still had to be alevel playing field and you couldn’t have insiders
enriching themselves.

MR.LOCHNER: WEell you've both raised avery important point, which is attracting investorsinto the market and
driving investors to participate in the market as opposed to put their money in CDs.

A related issueis, and I’ ve heard this everywhere — from search firms, from companies— that it isincreasingly
hard to find people who are willing to serve as directors. |f you want the directors to be the watchdogs and the activists
on behalf of the shareholders, where are those people going to come from?

Among the changes suggested probably at the moment of the highest confusion about Enron was doing away
with directors and officersinsurance. Surely, you would have very few directors after that move. But | guess|’'d be
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interested in a couple of things from the panel. One: isthe perception | have that it's harder and harder to find good
directors, correct? And if that's true, what do you do about it? Isthisapublic policy issue that needs to be addressed?
Isit a compensation issue; are we underpaying directors for what they’ re being asked to do?

Charles?

PROFESSOR EL SON: | think thereisareal fear for directors, who say, “Do | really want to subject myself to these
problems? Do | want to subject myself to the embarrassment? Do | want to subject myself to the financial risk of going
on a board?’

The danger of being adirector is not what you know, it'swhat you don’t know. And you have no control over
what you don’t know, unfortunately, in many circumstances. What is going to happen is you' re going to get people
eventually who go on boards who have no assets to protect and no reputations to protect. And that’s exactly who you
don’'t want as a director, people who don’t care about their reputations and have no assets.

MR.LOCHNER: Soundslikemy dog.

PROFESSOR EL SON: But I think that that’sareal problem, because | think you really want people who are talented and
who value their reputations and who have been successful in life to go on these things. | think they make the best
monitors. But | think you can create aclimate where they say, “I can do nothing right,” if youwill. The two most thank-
lessjobsin theworld, in my view, are being on the board of a country club and being on an audit committee. Nobody
ever says anything nice to you, and no one ever says, “gee, thanks.” It'salousy job.

| think because there’'sno upside. It's all depressing. No one says thanks for the good job; it's always, “Here,
let metell you what's going wrong.”

MR.LOCHNER: Sowhat can we do about that? How do we changethat?

PROFESSOR EL SON: With respect to theliability system, I' m sort of more of an equity bug. | believein private
incentive rather than external incentive to act appropriately. 1’d rather see aliability system that protects against self-
dealing, which | think is pretty easy to stop. In other words, stealing from the company, sort of the things we' ve seen a
lot lately, versus just plain old slothiness; how do you protect against it?

D & O doesn't protect you from self-dealing transactions anyway.

People who steal aren’t protected by D & O. D & Oisredly just there to protect the slothy action. The question
iswhat is dlothy, what isn't, and islitigation the best way to prevent slothfulness? I've alwaysfelt it hasto do with
equity and retooling the duty of care to be more equity-based, ala stock base, that is.

And | think beyond that, if you don’t remove the fear factor, you' re going to have a tough time recruiting good
folks. Now we've said that all along, and you had these big things in the 1970s and 1980s where there were alot of suits.
People said people won't serve as directors. And there was, after Van Gorkum, abit of afalling off.

On the other hand, | do think that today the crisisisreal. | think it'savery different story. You didn’t have
directors hauled before Congress in the same manner that you did recently. | think it's becoming sort of adangerous job.
| think you' re going to prevent the really strong people from going into it.

There's no way that aformer accountant will go on an audit committee these days, or at least admit that he was a
financial expert, for obvious reasons.

But | don’t know. Ed, what do you think?

AUDIENCE PARTICIPANT: | believethat equity isanimportant factor, but it can’'t bethe only one. Therearelotsof
people who have lots of equity who want more. And they want to get it the wrong way. | don’t want to prejudge the
McNulty case, but they even borrowed money to invest in their company. They borrowed without telling anybody about
it in the company. But they wanted equity.

Therange of directors runs from Vic Depose on the one side to Warren Buffet on the other. 1n between there's
thishuge bell curve. Inthat bell curve there are people who will be incentivized by equity. They’ Il be peoplewho'll only
not do something wrong because they will be punished for it. And you have to have sufficient safeguards and sufficient
toolsin place to reach out to those directors.

And particularly in the last 10 years when we' ve had a tremendous number of young promoters and young
entrepreneurs having no real knowledge of the systemin control. They have to know that if they do something wrong,
bad things will happen to them, whether it'sfinancial or criminal. But there hasto be some disincentive to doing the
wrong thing, and those disincentives have to be financial, and possibly criminal under certain circumstances, but
certainly financial. It hasworked reasonably well up until the last two yearsin terms of disincentive.
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PROFESSOR EL SON: And| agreewithyou, Ed, vis-a-visself-dealing. | totally, completely agree. But | just think care’'s
alittletougher.

AUDIENCE PARTICIPANT: | thinkit'smorethan self-dealing. Youlook at the headline of who was arrested yesterday
for maybe self-dealing. You also see the disregard for the importance of transparency in transactions. Even without that,
you have to have a serious disincentive to people not making full disclosure of their doing.

MR.LOCHNER: Ann, doesthe Council have aview asto whether directors ought to be paid morein order to attract the
right people; whether they ought to be subjected to greater liability than they are now? Where's the Council on these
issues?

MS. YERGER: Wehaven't taken aposition on theseissues. We've never set adollar amount that we think is appropri-
ate that directors need to get paid. | think companies have to make that decision on a case-by-case basis. Having said
that, shareholders and investors have high expectations of directors, and | think they need to be paid appropriately. |
don’t think a$20,000-a-year retainer is probably adequate for what we' re expecting of our directors.

| think investors are pretty reasonable. | don't think they get very upset when you see director compensation
packages, unless they seem to be completely out of whack.

Interms of liability, | think we don’t have aformal position, but | think there'saclear sense, having read all these
headlines, that people need to be liable. Someone should be liable for some of these activities.

I’m not an attorney, and | wanted to pose this question because we keep hearing directors concerned about
liability. When has a director ever had to pay money out of his or her pocket? Has that ever happened?

PROFESSOR EL SON: Only if they’ ve been stealing.
MR.GALLAGHER: Yes, Al Dunlap and Sunbeam.
MS. GREGORY: Not asadirector, hewasaCEO.
MR.GALLAGHER: That'sright, hewasCEO.

MS. YERGER: It'sjustrare, | think, that ultimately adirector hasto pay out money. What happened there wasjust
outright fraud. Who has sympathy for someone who has to pay in those cases?

MR.LOCHNER: Terry?

MR. GALLAGHER: Doesanybody think that the director education programsthat are being proposed would help to
solvethis? My personal view isthat they probably won't, that they probably won’'t make much difference. The New
York Stock Exchange and some of the others are feeling that directors, or the people who will become directorsin the
future, because of having to reach out past the CEO of other companies or the CFO, need to have a director institute or a
director education program.

Charles, you might have some self-interest in that.

PROFESSOR EL SON: Totally. I thinkit'dbegreat.

MR.LOCHNER: Let'shopeit’smoreeffectivethan continuing legal educationinthelegal profession.
Yes, Hally?

MS. GREGORY: The emphasis by the Stock Exchange on director education isimportant becauseit hel ps send the
message that being adirector isareal commitment. | don’'t know that actual director education will add awholelot, but
it'simportant for directorsto understand that they’ re really taking on acommitment and there’s time and effort and
expertisethat’sinvolved.

Going back to theissue of the difficulty in recruiting directors, we continue to look at the same small pool of
potential directors. However, thereis great value to be had if we stop looking only at other CEOs as the directors
everybody wants on board. Thisfocus on other CEOs causes some of the cultural difficulty in getting boards to activate,
because every CEO on the board wants to treat the CEO of the company as he wants to be treated.

In truth, we have a huge amount of untapped talent in this country and in other places, below the CEO level.
Look around thisroom. There arealot of people here who aren’t CEOs but who would make mighty fine directors. These
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people are not yet really being tapped.
MS.YERGER: | agree.
MR.LOCHNER: Yes

AUDIENCE PARTICIPANT: I'vebeenthegenera counsel for 20 yearsand on threeboards, and | can giveyou some
observations that we' re talking about 80-20. Eighty percent of boards are good, and the 20 percent that are going to steal
and commit fraud are never going to get trapped anyway.

Number two, disclosure is critical because | have sat through board meetings where directors don’'t want to
disclose something because it's embarrassing and they’ ve changed behavior. In fact, the SEC went the other way in the
last five years; they reduced the amount of filings for activities of insiders consciously. Our filing level went down. So
the SEC actually reduced the burden on most insiders over the last few years. If they had escalated, | think Enron might
not have been as disastrous, nor might Tyco have done what they were doing. They were selling back to the company,
and they didn’'t haveto disclose it for ayear.

Number three, | think the process hasto change. | think boards are intimidated by domineering CEOs and
chairmen. I’'vewatchedit. | wason oneboard where the majority was afootball team from the chairman’s college. 1t was
not disclosed because football affiliations weren't required.

MR.LOCHNER: | want to know whether the CEO wasthe quarterback or what?
AUDIENCE PARTICIPANT: Hewasthelinebacker.
MR.LOCHNER: Good, good.

AUDIENCE PARTICIPANT: Thechairman of the conflict committee wasthe quarterback. Thoseareall truefacts.

Then | was on aboard where the chairman, his brother-in-law, his son-in-law, and his brother were al on the
board. Everything was disclosed; it didn’t make any difference; the chairman drove the board. He dominated those
people. And| watchedit. Eveninto bankruptcy and in reorganization, he still dominated. And it didn’t make any
difference who the CEO was. So, | think you really need separation between the independent directors and the CEO,
regardless of whether they’ re good people or not good people. They have to have a chance to communicate. Because
the domination in that room, if they’ re al sitting there at the sametime, isjust human nature.

I’ ve never seen most board directors raise awhole lot of questionsin a group setting with the CEO sitting there.
It just isn't going to happen. Thethird thingis, you' re going to have to change some laws. Because frankly, unless you
mandate certain things, they’ re not going to change. You need to reduce the amount of theft potential. But the redlity is,
it really gives everybody alittle more comfort. How much control have the institutions been able to exercise over two-
and-one half trillion dollarsthelast 10 years? About zero.

We're dl victims of the situation until people decide it’s gotten so bad that we' re going to have to make some
changes. I'mnot abig believer inregulation. | don’t think federalization isthe solution. | think 80 percent of thetime
peopletry to do theright thing. Most directors really don’t know exactly what their jobis. That'swhat general counsels
do, they educate boards, they give them alot of material to read. Directorstry to read it, and they try to be conscientious.
So 80 percent of them aren’t doing abad job. Incompetence is happening. Companiesfail because they’re just bad
companies.

What we've seen alot of lately is companies failing because they’re crooks. That doesn't get you to the real
problem with corporate governance, where you need some independence on boards. Board members need to have the
feeling they can talk among themselves. It's process and disclosure.

* This panel was part of the 6™ Annual Corporate Governance Conference which was sponsored by the Federalist
Society’s Corporations Practice Group and was held on June 13, 2002 in New York City.

35 E n g ag e Volume 3 October 2002 Supplement



CORPORATIONS

6TH ANNUAL CorRPORATE GOVERNANCE CONFERENCE
SecURITIES MARKETS AFTER GLoOBAL CROSSING AND ENRON*

Mr. Uttam Dhillon, Policy Director, U.S. House Policy Committee

Hon. Edward H. Fleischman, Linklaters and Former SEC Commissioner
Mr. Edward Labaton, Goodkind Labaton Rudoff & Sucharow

Professor Richard Painter, University of Illinois College of Law, moderator

PROFESSOR PAINTER: Good morning. I’'m Richard Painter, Professor of Securities Regulation and Lawyers Ethicsat the
University of IllinoisCollege of Law. I'll be moderating thispanel asan information discussion and roundtabl e type of pane,
very similar to what we did in the previous panel.

| want to very briefly introduce our speakers. To my extremeleft is Edward Fleischman, who isasenior counsel to
Linklaters but formerly aCommissioner of the Securities Exchange Commission.

Sitting next to him is Uttam Dhillon, who isthe Palicy Director for the Republican House Policy Committee. Healso
has had extensive experience both in the private sector with Milbank, Tweed, Hadley & McCoy, and a so with various jobs
in government.

Over to my right is Edward Labaton, who is a very well-respected plaintiff’s lawyer with the firm of Goodkind
L abaton Rudoff & Sucharow. Hewill discuss many of these questions from his extensive experience representing plaintiffs
in class-action and derivative suits.

| am going to lead off with the observation we' ve seen from thelast panel that thereisa perception out there of aloss
of investor confidence. That's certainly what you hear alot about inthe news. Istherereally aloss of investor confidence,
guestion number one? If so, what principal factors would you see behind that loss of investor confidence.

Those are two questions | would be most interested in, but there are other issues aswell, and | want to allow each
of our speakers, perhaps starting with Commissioner Fleischman, to give us some of their thoughts.

MR.FLEISCHMAN: Nobody’scalled meacommissioner for 10 years, and | don’t feel likeone. I'll take advantage of thefact
that you' ve asked two questions to give 10-second answers to each. Maybe that’ll start the discussion going.

| hear everybody say there's alack of investor confidence. So far nobody has shown me anything that demon-
stratesit. | haven't seen ahuge flow of redemptions of stock funds or ahuge flow of sales of stocks. | mentioned to Eddie
Labaton amoment ago, “| don’t understand what the market’sdoing at 9,500,” but that doesn’t mean | don’t have confidence.
| didn’'t understand what it was doing at 6,500. It'snot my game; I’m alawyer.

I'd like to put what we' re going to do into some kind of perspective, at least the way | see theissuesthat we'll be
talking about for an hour. We're not talking about, in the words of the Preamble of the Constitution, the establishment of
justice, theinsurance of domestic tranquility, the provision for the common defense, or the promotion of the general welfare.

WEe're not talking about depriving anybody of life, liberty, or property without due process of law, and, with an
exception I’1l makein amoment, we' re not talking about laws abridging the freedom of speech. What we aretalking about is
aseriesof statutory declarationsmaking it unlawful to offer or sell asecurity without complete and accurate disclosure. That
is, we're not discussing fundamental constitutional provisions, but rather a statutorily provided right for participantsin the
nation’s securities markets to have a seat at an honest table.

| don't abjure or diminishin any way the key role of capital marketsin the economy that makesthisrepublic great.
| do want to convey some understanding, however, of relative importance and to point out that, in fact, regulation of the
capital marketsin the manner chosen by Congress and the President 70 years ago derogates from, to some extent, and isan
exception into the rights to free speech that are fundamental.

We have been listening for thelast hour to the panel talking about corporate governance, and the growth of various
requirements put on the corporations that are the issuers of securities in this country. | think it was appropriate that
somebody who has served both as general counsel and as adirector said toward the end of the discussion, that at |east four-
fifths of the people who serve in governance positions in fact try to do their best along the way.

| alsothink it appropriate for Eddie Labaton, with whom | will disagree on most issues, to say that liability, that not
only greed, but fear, is anecessary motivation to implement the Congressional determination. A very important part of our
problem, however, has been that both the private litigation process and the aforementioned institution that Mr. Blackburn
talked about and disclaimed speaking for about three-quarters of an hour ago have spent the last 35 years trying so to blur
the threshold of what does create liahility for disclosure, nondisclosure, and maldisclosure that directors and other partici-
pantsin the securities marketstoday really don’t know that it makes a difference whether they go out and lieor just fail inan
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after-the-fact determination to have performed their job. Oneway or the other disclosure will be found to have been wrong.
PROFESSOR PAINTER: Okay, thank you. Andlet’sturnto Mr. Dhillon.

MR. DHILLON: WEell, thequestionis, “isthere aloss of investor confidence?’ | don’t have any empirical evidence that
would compel meto believethat, but | have seen evidencein the sense of the market’s performance that would make methink
that might be true.

To me, it's a funny question. | don’t think we should be particularly surprised that investors, if they have lost
confidence, have done so. Onelooksback at the history of Enron and werealizethat analysts, even after all the problemshad
become public and known, were still recommending Enron asabuy. After alot of the bad news about Enron had come out,
the credit rating agencies — even when Enron was trading at three dollars a share — still had Enron maintained at an
investment grade status.

If you look back at 1994, the credit rating agencies also missed the largest municipal bankruptcy ever — Orange
County, California. If you add all of that up with the bad news that comes out on adaily basis— and if you watched any of
CNN-FN or CNBC yesterday, you can hear this at the top of the hour — it’sjust not surprising to methat people arelessthan
enthusiastic about pouring their money back into the stock market.

Congresshasaddressed thisissuein April. OnApril 24, | believe, Congressdid passabill, H.R. 3768, the Corporate
and Auditing Accountability, Responsibility, and Transparency Act. | should say the House of Representatives passed that
bill. It wasabipartisanvote, 334to 90. CAARTA, whichiswhat we call it, actually goesto the heart of alot of the problems
that are affecting investor confidence. So Congress is addressing this issue.

Thereis, athough | said not any empirical evidence that investors have lost confidence, a lot of circumstantial
evidence. | wasaformer assistant U.S. attorney in apast life, and | would feel somewhat confident making the argument to
ajury that there’s an awful lot of circumstantial evidence here of aloss of investor confidence.

Congressisdoing what it can do; the President is certainly doing what he can do. The SEC no doubt isdoing an
awful lot. | would say that corporate Americaprobably needsto step up to the plate, too, and realize that they’ ve got to clean
out their own house. They have to — it'sreally on them to convince investors to come back to the markets.

PROFESSOR PAINTER: Thank you. Mr. Labaton?

MR.LABATON: Thanks, much. Asyou properly introduced me, | am generally aplaintiff’slawyer, butin other lives!’ve
acted differently. Infact, | did afair amount of corporate work representing the same client that Ed Fleischman represents.
He'ssuch an old friend of mine, and you can tell he'san old friend, because only my old friends call me Eddie.

| can't answer whether there’ sbeen alack of investor confidence. Therearereasonsto believewhy investors might
lose confidence, and that’swhat I' d like to address.

| think there have been serious erosionsin the protection of investors, not primarily, although | would say partially
by the Private Securities Litigation Reform Act —the PSLRA, which | think has some serious problemsin terms of the huge
safe harbor — Al Sommer called it the safe ocean — for forward looking statements, which | think contributed to some of the
bad things that happened in the technology industry between 1995 and 2000 when it started to collapse.

But | think there was one good thing in that statute — the lead plaintiff rule, which brought institutional investors
into the litigation arena, recognizing that they had the greatest loss, and in effect, taking out the race to the courthouse
element, which | think was bad for the system. It was bad for us as plaintiffs’ lawyers. 1t wasbad generally.

But the biggest fault of the PSLRA iswhat it did not do. It didn’t correct what the Supreme Court invited it to correct
inthe Central Bank case. It didn’t haveany provision for aider and abettor liability, civil liability for aidersand abettors, and
in effect, by not doing anything, perpetuated the wrong that was done by the Supreme Court, giving afree passin effect to
the personswho are most responsiblefor protecting the market, what Jack Coffee, in arecent articlein aNew York Times op-
ed piece, caled the gatekeepers. the accountants, the lawyers, and the investment bankers.

Thereisvirtually no civil liability unlessthey actually sign off on astatement. That'struein the Second Circuit; it
might not be truein the Ninth Circuit; wedon’'t know what it isin the Fifth Circuit. But wewill find out; we'll find out inthe
Enron case ultimately whether thereiscivil liability — probably on motionsto dismiss. There have been motionsto dismiss
by all of the“ gatekeeper” defendants, the banks, thelaw firms, et cetera. Arthur Andersen signed off on statementsinwhich
they had, | think, three restatementsin aperiod of fiveyears. There'sgoing to be no motion to dismissasto them, if they're
around by the time the litigation gets resolved.

Without that gatekeeper accountability, there is a huge protection missing from the market, and | suspect that that
lack of gatekeeper accountability wasapartial cause for some of the thingsthat happened, for example, among the analysts.
Jack Coffeein hisarticle noted that during the 1990s analysts|ost their skepticism. 1n 1990 they issued six buy recommenda-
tionsto every sell. By 2000, theratio was nearly 100 to one.

We know what happened starting in 2000. There'sno accountability there. Unlessthere may be somethinginterms
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of what the Attorney General isdoing in New York, but that really doesn’t protect investorsthat much. It'stoo late; it'stoo
after-the-fact. It doesn’t take out the huge profits that the companies made with pretty reckless analysts' reports.

In terms of the other gatekeepers, there's certainly virtually no accountability in the Second Circuit for lawyer
misconduct in connection with theissuance of securities. So until and unlesswe start getting to that area of protection, we're
going to have, if not aloss of investor confidence, a damn good reason for investors to lose confidence.

PROFESSOR PAINTER: | would suggest that the Private Securities Litigation Reform Act of 95 did have a provision
allowing the SEC to go after aiders and abettors, which brings us to the fundamental philosophical issue of “who is best
positioned to enforce the securitieslaws?’ The Securities and Exchange Commission? The private plaintiffsbar? Or both?

Throughout the 1990s we had an enhancement of SEC enforcement powers against insider traders and avariety of
statutes, including the Aider and Abettor Provision of the 95 Act and a cutting back of the powers of the private plaintiff’'s
bar, although it's shown by the statistics there’s still plenty of private securities litigation. Which is the most effective
enforcer of those two of the securities laws?

MR.LABATON: | would say that they’ re both essential. Certainly the SEC isessential. But soisprivate enforcement; it's
what the Commi ssion has said time after time after time. SEC Commissioners, when asked to speak on this, have emphasized
the importance of the private bar as an essential supplement.

There' sapieceinthe program materials, something | didin Stetson Law Review, with aquote from Richard Breeden
when he was the NSEC commissioner and what he said about theimportance of the private bar. There'sthe SEC brief inthe
Borak case. There are SEC briefs elsewhere, amicus briefs in a number of cases, Commission statements in a number of
cases.

Thereisastaff report of the Congressional committeethat was chaired — the PSLRA wasreally first proposedina
very dightly different formin a Democratic Congress. It wasthen called the Dodd-Domenici Bill. The staff report on that,
which supported virtually everything that isin the PSLRA, emphasized the importance of the private bar in this.

Certainly the private bar by itself isnot enough. No oneissuggesting that the SEC hasno major role. But you have
the SEC being understaffed to take on all these cases, sometimes being interested only in the highest profile cases, suscep-
tible, perhapslike many other regulatory agencies are, of being captured by the people whom it purportsto regulate. That's
happened in times past with other federal agencies. Some of us were concerned about that being the case shortly after
Harvey Pitt was confirmed, when he spoke about a softer and gentler SEC.

| think Enron changed that attitude, but there is certainly arisk. There was certainly arisk that when the Pitt
administration took over that it might be, at least to some degree, captured by the accounting industry. Those are concerns
that you need safeguards against. You need the supplemental role. You need the history of the fact that it has worked. At
least one can assume it’s worked.

I will confess that we have more litigation in the United States than anywhere else in the world. We have more
accessto courts. We have abetter class-action remedy. At the sametime, inwords| heard by Paul O’ Neill at the meeting of
the Council of Institutional Investors, it's the deepest, most honest, most transparent capital market.

| don't think those things are unconnected. | don't think it's the principal cause; | don’t think it's the principal
reason, but | think it's an element. One doesn’t build confidence or transparency on one little building block. It'sawhole
bunch of things. One of them isthe access to courts and the availability of the litigation remedy for misconduct.

MR. FLEISCHMAN: Professor Painter, yesterday morning, about 10 blocks north from here, Professor Grundfest from
Stanford Law School made avery interesting presentation on the PSLRA.
Two of the mattersthat | think Ed Labaton would beinterested in, in the arena since the passage of the PSLRA,, isthat of the
dozen, and there is an exact dozen, of settlements at 100 million dollars or greater since the PSLRA, the gatekeepers, the
auditors specifically, have contributed something in excess of 500 million dollarsto the settlementsin money, not in securi-
ties, not in paper, in money.

There has to be something left, it seemsto me, despite the aiding and abetting decision by the Supreme Court, to
make the auditors believe they have to contribute an amount in that sizein a dozen cases.

The other thing that | think that you want to know that Joe said —

MR.LABATON: I'mawaysinterestedinwhat Joe said.
MR.FLEISCHMAN: — isthat the profit maximization motive of the plaintiffs’ bar hasbeen one of thekey elementsinthe
implementation of the securitieslawsin the United States. It hasto beseenfor what itis. Itisvery important and beneficent

inwhat it accomplishes. It does not stem from pro bono motives.

MR.LABATON: | don't think anybody ever suggested it did, but I think that statistic might be misleading in that incentive

38 E n g ag e Volume 3 October 2002 Supplement



itself, which Ernst put up, | think the number was 350 million dollars —
MR.FLEISCHMAN: You'reclose, you'reclose.

MR.LABATON: — Yes, so that there's 150 million from other accounting firms. | might say that although the accountants
have, in some cases where they haven't signed off on financia statements, been taken off the hook in effect by Central
Bank, it'sreally the other gatekeepers who have not been held accountable at all. Accountants do sign statements, and they
areliable generally for securities|aws violations where the statements are restated or otherwise fraudulent.

PROFESSOR PAINTER: Questionfromtheaudience.

AUDIENCE PARTICIPANT: Thisisredly not thething toinvestorsthat plaintiffs makeit out to befor the simplereason that
they want to see the saf e harbor law; the plaintiffs’ bar proved well ableto plead itsway around it by pleading more casesas
accounting firm cases. Thereisno provision in the safe harbor laws with any notion of accounting fraud. So I’'m not really
that persuaded by that point.

More importantly, it seems the investors and the markets are well aware of the existence of safe harbor laws and
fraudulent statements, since poor |ooking statements are usually identified, and it seemsto methat reliance on poor looking
statements at this point might arguably be unreasonable.

The second point is that the Lee-Plant provision is a good thing. Milberg Weiss' market share now is over 15
percent. What you haveis plaintiff firms racing off to the courthouse to follow these lawsuits. Then, they get involved in
something that looks akin to a proxy contest to collect up as many investors as they can, to say our guyslost amillion and
your guys lost 500,000, so our guys should be the lead plaintiff.

The fact of the matter is, institutional investors, by and large, are still a very rare animal in the contest for lead
plaintiffs. You just don't seethem. They have other things to do than to bring securities fraud actions.

Thelast issueis this notion about gatekeepers, and the fact that lawyers have now been found liable is beginning
to change. Asfar as what accountants have paid out, to date accountants have probably paid out something closer to a
billion. Ernst & Young paid 335 million and Arthur Andersen just paid thelast installment of the 217 millioninthe First Baptist
case, and the list goes on and on and on. Accountants are being held liable.

Asfar as the other gatekeepers, if you want to call analysts gatekeepers, | don't think it's fair to say they’re not
being held liable. CSFirst Boston paid a100-million dollar fine. Merrill Lynch paid a100-million dollar fine. The New York
Attorney General made clear he's going to go after others. I’'m not certain that some of the points that were made are quite
as accurate.

PROFESSOR PAINTER: What areyou going to do about Milberg Weiss's market share?
MR.LABATON: | certainly wouldliketo get abigger portion of that myself.
PROFESSOR PAINTER: WEell other than correcting that problem —

MR. LABATON: The onething I'd like to correct at least is the sense of what the law has developed in terms of and
aggregating the largest investors. Yes, that was done early on after the PSLRA was adopted on the assumption that you get
agroup of persons, adisparate group, and have them asagroup of lead plaintiffs. The courts have been pretty clear now that
they won't allow that.

AUDIENCE PARTICIPANT: Somecourtshave.

MR.LABATON: Most courts have not; most decisionsthat have been litigated in that have not. | know wedon’t doit. We
do try to go out to the institutional investors and meet with them. We' ve represented institutional investors in anumber of
high profile cases. | think that is the better way to go.

In terms of the projections and the safe harbor, what that did was encourage alot of pretty reckless projections. It
waskind of aterrible cyclethat developed. You' d havethe projection, and then you' d have the analysisand the Wall Street
expectations based upon those projections. Then you' d have the fraud committed to protect the projections.

Then you had the totally absurd provision in the statute that says that you’ re protected if you knowingly make a
false projection provided that you have meaningful disclosure. Now what is meaningful disclosureif you know the projec-
tionisfalse? “It'salig; it's not true; we don't believe it.” | don't know what it is, but the statute says that if you have
meaningful disclosure, you can have a safe harbor for knowingly fal se statements.

| won't debate numbers with you on accounting fraud and recoveries. | know that there have been relatively few.

39 E n g ag e Volume 3 October 2002 Supplement



| also know that, since the PSLRA, the number of restatements has tripled and seemsto be going up. | don’'t know the full
reason for that. | know that that has happened. It's gone up from an average of 49 ayear to most recently better than 150 a
year, and going up and up and up. That's not good.

AUDIENCE PARTICIPANT: Per thecommentsabout investment bankersbeing considered gatekeepers, they’ rereally not.
They'reonly really required to maintain certain standards with regard to the trading activities. So the broker dealersaremore
directly regulated and more accountable for market purposes, SEC, NASB, et cetera, but those are also self-regulating. In
other words, there’s a lot of self-regulation here that we shouldn’t really also forget. Back to the assumption about the
investment bankers.

Perhaps there has to be some sort of oversight; perhaps a point where, within the PO process, there's an indepen-
dent auditor that's brought in by the exchanges to audit whether or not what's disclosed in a prospectus is transparent and
accountable, to seewhether it'scredible. Thereisn't any of that, becausereally the underwritersaretaking arisk themselves
withtheir capital. They'rereally pretty profit driven.

Going back to what’s going to mitigate al the self interest that's involved, not only with the owners who want to
cash out, but those who were business school buddies with the investment bankers, you have another whole other daisy
chain here that people haven't accounted for.

Your concerns about the gatekeepers — we haveto truly identify them. Perhapsthe publicitself, because they’'re
left with few opportunities now for their wealth to grow. The 1986 Tax Act changed that you could own two and three and
four houses and write off the interest on your mortgages. The markets have become pretty much the only game in town.
Peopletreat them likethetrack.

You have carelessinvestors, recklessinvestorswho don't really respect the companiesthat they’ reinvestingin, so
they don’t do the due diligence. It's the difference between an owner and an agent/manager, and most people think it's
negative.

PROFESSOR PAINTER: Let meask, Uttam, what isgoing on up on the Hill on the various proposal sto amend parts of the
Private Securities Litigation Reform Act? Havethose stalled? Where are we on those bills?

MR. DHILLON: | believe there have been seven or eight hills proposed. Excluding CAARTA | think it's seven bills
proposed. Of those, five would amend the PSLRA in significant ways.

One hill that we're waiting for right now is one that Senator Sarbanes is apparently in the process of putting
together. He intended to introduce it last month as | understand it, but delayed that because of objections by the Republi-
canson the committee. The expectation isany day now the bill will beintroduced if it hasn’t already, and there’ Il be amark
up next week.

We don’'t know what that bill will say. My expectation is it will be a combination of things. It'll be changesin
PSLRA, also increased transparency, but | don’t know what it will actually say. | don't know how far it will get. The
expectation with the composition of the Senate right now isthat CAARTA may not even be considered in the Senate given
its present composition.

MR.LABATON: What'sthelikelihood of itsbeing reconciled with any House hill ?

MR.DHILLON: Without having seen the Sarbaneshill, it'shard to say, but my best guesswould bethat if the Sarbanesbill
passed the Senate, they would be very, very different bills and that reconciliation by the end of this Congress would be
probably adifficult thing to achieve.

PROFESSOR PAINTER: One of themost talked about provisionswasthe one appealing the stay on discovery with respect
to accountant defendants. Under the’ 95 Act thereisastay on discovery pending the resol ution of amotion of dismiss, and
aproposed provision would make an exception now for accountant defendants. Theway | look at that isthen you might as
well open up everything, because the accounting work papers have just about everything there. The accountants might be
more frequently named as defendantsin suitsin order to get to discovery. What's your take on that? Isthat provision part
of most of these bills?

MR. DHILLON: Yes, Congressman John LaFalce'shill | believe isthe one that makes that provision for auditors only. |
believe there are other hills; one by Congressman Ed Markey actually just wipesout the entire provision. But that’s correct.
| think it'sjust afoot inthe door. Onceyou eliminateit with respect to onearea, it’s probably going to disappear all together.

PROFESSOR PAINTER: And how important isthat discovery?
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MR.LABATON: It'svery important in terms of speeding the case up. It's particularly important in light of the very short
statute of limitations that is, not in the statute, but by law under the Lamp decision of the Supreme Court. The statute of
limitations now is one year from the date you discovered or should have discovered the fraud. Most courts have applied the
should-havetest rather than actual ly-discovered test, or amaximum of threeyears. The absoluteoutsidelimitisthreeyears.

Notwithstanding what people have said, it is very, very difficult to plead a case against an accountant without
substantial discovery. The accountants don’'t have the ordinary motive to defraud that insiders have. You have very, very
high pleading requirementsin every circuit. Some peoplewould likethem to have higher in some circuitsthan they are, but
they're still very high. We will not bring an accounting case in the absence of very, very strong evidence.

Generally that evidence comes out of discovery. If you have the stay, what's happened in the processis you have
sixty daysafter thefirst action filed before thelead plaintiff motionismade, thenthat issueislitigated. It could beanywhere.
In the Waste Management case, | think it took six monthsto decide that. We ultimately prevailed in that.

Then there's amotion to dismiss, which there wasin the Waste Management case, and the judge can take another
six monthsto decide that. Inthe meantime, the caseisentirely stalled. You can’t do anything.

PROFESSOR PAINTER: Andsomeon€'sturned on the shredder.

MR.LABATON: Wadll, either turned on the shredder or the memorieshave gone, or the memories havefaded, or peoplehave
disappeared. Fortunately in Waste Management the company itself had new management. They really were anxiousto get
the case resolved. So they gave us discovery even though they could have had the stay. They gave us at least document
discovery, and we were able to resolve the case within months after the motion to dismiss was decided.

I might dispel the suggestion that has not yet been made, but | heard it the other day in another program by an
accounting representative, typically you get 25 or 30 percent. The fee off the Waste Managment case was 7.9 percent.

PROFESSOR PAINTER: Question?

MR.COCHRAN: I'm Andy Cochran of the U.S. House Financial Services Committee. | don't think there'sanythinginthe
PSLRA which is probably good because nothing would pass in the House on PSLRA. It's not going to happen.

MR.DHILLON: Notinthat. There may beanother proposal that Senator Sarbanesisworking on.
MR.COCHRAN: A separate proposal.
MR.DHILLON: Yes, becausethat bill doesnot. Yes, you areright.

MR. COCHRAN: Theresponseof CAARTA. I'mgoing to talk about it on the accounting sidethis afternoon on apanel. |
think with the help of Mr. Cox, there was an amendment to CAARTA proposed to privatize action which is not really
exclusive. Elsewhere CAARTA would beat back decisively at the committeelevel. | would be very surprised to see anything
comeout of PSLRA at all thisyear. | cantak alittle bit about the accounting side.

PROFESSOR PAINTER: Yes.

MR.FLEISCHMAN: Professor Painter, asyou well know the Congressisn’t theonly place that there are steps being taken
inresponse to Enron. Just yesterday the SEC proposed two new rules. One, which isaso included in the New York Stock
Exchange proposal s that we heard about earlier thismorning, isto have CEOs and CFOs essentially certify that they don’t
know about anything the matter with those financial statementsthat they are filing with the SEC. And the other to speed up
thereporting on Form 8-K of eventsthat presumably would have had to be reported anyway at the next filing, whenever the
next filing was.

Commissioner Glassman made a speech acouple of weeks ago in which shedetailed all thethingsthat the SEC has
beendoing. It'safairly slimlist peculiarly. Some of the thingskind of work against one another.

Youwill remember, Professor Painter, that they have proposed to accelerate thefiling of periodic reports, and at the
sametimethey’ ve proposed substantial new disclosure that would be difficult to accomplish in the present filing period, and
even harder in the abbreviated filing period.

The Chairman of the SEC has spoken about lawyers. If we can turn the discussionto that for amoment. Hehassaid
that corporate lawyers represent the company and its shareholders even though management may hire and fire them. They
must be satisfied that objectives management asks them to pursue truly are intended to and do further the interests of the
company.

I’ ve been practicing for morethan four decades, and | would find it very difficult to determinewhat truly furthersthe
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interests of any company. | can give the company advice on what may violate the law, but as to the interests of the
shareholders, | don't really think that many lawyers arein a position to live up to Harvey’s high expectations.

Which brings me to your proposal. You have proposed, if | read it correctly, that the SEC expressly impose on
lawyersarequirement totell clients' directorswhen they are violating the law, and, through 102(e), to make the omission of
that apart of the corpus on which the SEC may deprive alawyer like me of hislicenseto practice before the SEC.

Your proposal, while fascinatingly analogous to Section 10A of the '34 Act imposed on accountants, makes me
make adetermination of black or whitein what isvery often middle gray to dark gray. At my stage of life| haveno objection
to go into my board of directors above management and saying you'rein agray area. Management’s probably told you this
already, but I'll tell youyou'reinagray area.

That'snot what you' re asking meto do. You' re asking meto tell them when they violated thelaw. | find that quite
an easy thing in one sense, and avery difficult thing in all the practical senses.

PROFESSOR PAINTER: Incircumstanceswhereyou know that they are violating thelaw, what we are saying here, and we
had over 40 law professors sign this, is that the lawyer for the corporate client is required to tell the client, in fact the
governing body of the client, the board of directors, that they, the lawyers, believe the client isin violation of the law.

Yes, there are going to be gray areas where the lawyer is not that sure; the lawyer isworried about it. Then some
judgment callshaveto bemade. That'swhat the practice of law isabout, making thesejudgment calls. If you do believeyour
client isviolating thelaw, our fundamental premise hereisthat the client’s governing body ought to know, and that if you're
getting resistance from senior management, you don't just stop there. You do have to go up the chain of command.

PROFESSOR PAINTER: TheABA hasconsistently resisted this. \WWe made proposal sto amend model rule 1.13 of the Rules
of Professional Responsibility. They refused toincorporateinto model rule 1.13 amandatory report to the board of directors.
They just said that's one of the options.

Even worse, the ABA took the position that a lawyer should be prohibited from disclosing outside the client
organization. Only eight statesout of 50 states have bought into the ABA'sposition onthis. Themagjority of stateslike New
York permit you to discloseto the SEC if there’sgoing to be afraud. Some statesrequireit, New Jersey and Florida.

The ABA has taken the most extreme view of client confidentiality, not shared by very many states at all, and the
guestion is, isthis creating an environment in which lawyers are seen not only as inadequate gatekeepers but as aiders and
abettors of fraud? Or that they can be?

MR.FLEISCHMAN: They certainly can be so perceived if oneisof themindto do so. Theprobleminthisareaof securities
law is that yesterday’s problem, which I've discovered today, has created a liability for omission, which is tomorrow’s
problem. Inother words, | cannot, as| may when my client comesto mewith agun, make the distinction between when she
tells me she shot him yesterday, and when she tells me she’s going to shoot him tomorrow.

It'sanindivisiblerainbow. Oncemy corporate client comesand says, or | find out through diligence, that therewas
an omission of something that | really think wasamaterial fact yesterday, what | want to dois precludeit from being repeated
tomorrow. | can’'t do so with out saying to the SEC the law was violated yesterday.

PROFESSOR PAINTER: I'm speaking about that letter of prospectus, futureviolations.

MR.FLEISCHMAN: I'mtryingto suggest toyouit'svery difficult in the securities practice to make that distinction theway
Stan Sporkin used to stand up and say, clear asabell. It'snot clear asabell. About 99 and 44/100th percent of thetime it
involves aviolation yesterday that | just found out about that | don’t want to have repeated tomorrow, because | don’t want
to involve the board of directors or myself under Section 21C of the statute without your new proposal as a contributor to
tomorrow’sfraud.

PROFESSOR PAINTER: Of course, accountants and many other collateral participantswould arguethe samething. These
aredifficult judgment calls, and we'regoing to be held liable. Well, are you willing to go after the lawyers?

MR.LABATON: | wanttogo after thelawyerswherethey participatein thefraud, wherethey know of adisclosurewhere,
for example, they’re responsible for preparing documents and they don’t do any diligence at all, and they’ re the persons
responsible for the diligence. Asaresult, aprospectus or other offering statement which omits material factsis offered.

There was arecent decision which the court withdrew after it was granted en banc and settled in the third circuit.
What'sthe nameof the case? (Kleinv. Boyd) Itisthe caseinwhichtheissuewaswhether therewas primary liability for alaw
firm. Onthe basis of the facts stated, Larry Fox tells me that those really weren't the facts, but you assume that they’ re the
facts.
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PROFESSOR PAINTER: Drinker Biddlewasthedefendant, yes?

MR.LABATON: Yes. Thefactstherewerethat it was an offering where the principal s had been found guilty of securities
fraud in several jurisdictions and were barred from offering securities in those jurisdictions. One had been involved in a
cocaine conviction of somekind. Thelawyer knew it. Thelawyer prepared the private placement memorandum and omitted
those facts. Sure enough, the investment was atotal failure.

| think that theinvestor perceivesthat the lawyer isresponsiblefor preparing the offering documents. If that lawyer
either doesn't do some level of diligence or ignores facts that should be known to him or her, then there ought to be
culpability on the part of the lawyer.

PROFESSOR PAINTER: Primary violator? You' vegot to provethey’ re primary violators.

MR.LABATON: TheNinth Circuit and the Second Circuit are split onthoseissues. The Ninth Circuit, inanumber of cases,
including onethat | litigated, the ZZZZ Best case, held that, aslong as there's substantial participation in preparing of the
documents, thereisaprimary violator. The ZZZZ Best case dealt with the accountants, and it was an interim statement, so
they hadn’t signed off onit, but it was plainly fraudulent.

The Second Circuit has had abright linetest. If you didn’t sign the documents that the investors saw, you' re not
liableasaprimary violator. And the Third Circuit was going to decide that in that case, Klein against Boyd.

Klein against Boyd isthe name. They decided that thelaw firm, at |east in the facts pleaded, althoughiit did not sign
the document, had substantial participation in its preparation, and if the facts as alleged were proven, the firm would be a
primary violator under the’ 34 Act.

There have been very few cases at the Circuit Court level, since these things ordinarily come up as a motion to
dismiss. If thecasehasn’t been dismissed, it won’t go up to the Circuit. Sothe Ninth Circuit hashad only anumber of district
court cases. There’sno interlocutory appeal jurisdiction ordinarily, soyou don’t get it unlessthere’sbeen adismissal. That
had happened inthe Klein case. The Third Circuit decided they were primary violator as pleaded. The Court took the case
en banc, and then the case was settled it.

PROFESSOR PAINTER: I'veseen moreand morelitigation just inthe past few yearsagainst lawyers. Getting back tothis
letter, my approach is I'd rather have the SEC trying to do something about standards in the profession rather than the
plaintiffs’ bar coming after us. That'smy own bias.

L et me go with one more question here.

AUDIENCE PARTICIPANT: Theproblemwith substantial participationisthat it issuch avague standard. Infact, way back
inl think it wasaSection 12’33 Act case, Pinter v. Daws, the Supreme Court rejected it. One of thereasonsthey rejected it
isthat thosewordsaren’t in the statute. I'm pleased to tell you that the SEC has abandoned the substantial participation test
in its Section 5 cases and has submitted amicus briefs in the kinds of cases that Mr. Labaton is talking about, these
accounting cases, that also reject substantial participation and argue for something that one could probably call a co-
authorship test.

Substantial participation is something which is likely ultimately to be rejected by the Supreme Court anyway. It
seems to me the lawyers need to formulate a better test than that.

PROFESSOR PAINTER: Yes.

MR.LABATON: Wdll, thewholebody of 10b-5 law isessentially common law. Itisabody of law whichisdevel oped out of
the one sentence rule adopted by the Securities and Exchange Commission in about 30 seconds. The whole body of law,
which is the entire basis for open market fraud in the securities area, is judicialy developed. It has worked reasonably
effectively. It's a necessary aspect of the American corporate law. There's no reason why courts could not develop a
standard that would hold those people who actually participate substantially in a fraudulent document liable for that,
particularly when the investing public, whether or not it knows that that person was responsible, knew that a lawyer had
prepared the document. | know thefactsintheZZZZ Best case, which was as brazen afraud asone canimagine. To not have
held the accountants and the lawyers accountable for what they did and didn’t do in that case would have been atravesty.

They ultimately settled. They were very lucky they weren't subject to sanctions by the SEC for what they did do
and what they didn’t do. But to simply say that thetest is difficult and in the absence of Congressional action to specifically
provide for aiding and abetting liability isto leave a huge, huge gap in the law protecting investors.

PROFESSOR PAINTER: Thisisall trueexcept for 1934, when it seems quite clear Congressdid not intend aprivate action
under Section 10(b). The courts brought that in later. So we have al this case law based on an implied right of action that
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Congressreally did not intend in 1934. Isthat indeed part of the problem that thishasall been caselaw? We of course now
havethe’95 Act and alot of playing around with different parts of the system, but no going back to fundamental s of : should
there be a private right of action under Section 10(b) or should this be something under state law? What are the parameters
of that, defining that in Congressinstead of having the Supreme Court decide aiders and abettors are not liable but primary
violators? We don’t even know what the standard is yet for certain.

MR.LABATON: We repretty sure.

PROFESSOR PAINTER: Pretty sure, but wouldn’t it be better for Congressto have done something more? Perhapsin 1934
it should have, but it didn’t. It wanted to leave securities frauds to state law and use Sections 11 and 12(a)(2).

MR.LABATON: | think in Americanlaw, asopposedto thecivil law societies, we have done much, much better wherewe' ve
had organic development in thelaw. | much prefer 10(b)(5) and the organic development of 10(b)(5) to what would be the
equivalent of the Internal Revenue Code. That's all statute; that's all regulation. Do you want to live with that in the
securitiesarea? | wouldn't.

The courts have very effectively been able to deal in an organic way, organically developing a body of law
necessary to meet the needs of markets that have exploded since the law wasfirst developed. It started to develop in 1948.
Thereg waswritten | guess around 1941.

PROFESSOR PAINTER: 41, yes.

MR.LABATON: Thefirst casethat held that therewasaprivateright of action wasin 1946, Kirkpatrick. The Supreme Court
did not approveit until what, 10 years ago?

PROFESSOR PAINTER: 1970?
MR.LABATON: No, later thanthat. Later thanthat.
PROFESSOR PAINTER: The10(b) privateright of action?

MR. LABATON: The 10(b) private right of action came 10 yearslater. Inthat whole period you had awhole body of law

which lawyers understood, which clients understood, by which you were able to explain to your clients what your respon-

sibilitieswere under the law, by which peoplewere ableto enforcerightsunder thelaw. Sure, therewere gaps. | much prefer

that solution to codification, with the laws being frozen without the ability to develop, without being able to have some

experience in different circuits with different approaches so that you can understand what the implications are.
Thesystemreally works.

PROFESSOR PAINTER: I'mgoingtobeacynic. I’'mgoing to say that codificationisclear, makesclear rules, and caselaw
makesunclear rules. |’ ve certainly seen Central Bank, the Gustavson case under 12(a)(2), abunch of very unclear decisions.
Of course, unclear rulesarevery clear for lawyers.
MR.FLEISCHMAN: Professor Painter, thereisnobody moreinsightful or more humorousin hisinsight than Joe Grundfest.
Yesterday when he talked about exactly that point he passed around copies of his new Stanford article on ambiguity in
statutory draftsmanship. Hetalked about the strong inferencetest inthe PSLRA. He broke out approximately 100 cases. He
showed that the judgesin about 25 of the 100 said, no matter what the interpretation is, this case doesn’t make it. Another
25 they said, no matter what the interpretation is, this case exceeds the highest possible strong inference interpretation.
Then in the 50 cases that remained, they broke into three groups, essentialy: the Ninth Circuit and the Silicon
Valley, something that is essentially motive and opportunity, and something that’s in between. He pointed out beautifully
that if you simply put the 100 judges in aroom — because there are 100 district court decisions before there's an appellate
interpretation in the various circuits— with alaw clerk, give each judge aquarter, it essentially comes out asthough you’' ve
flipped coins.

PROFESSOR PAINTER: Yes, half were Second Circuit, | think, and half were split between the other two. 1t'san excellent
articleinthe Stanford Law Review that just came out, with Joe Grundfest and Adam Pritchard going through thiswell.

Okay, we have alot of ambiguity. Isit good? | think we've heard very powerful arguments for perhaps why it's
good.

MR.FLEISCHMAN: Itcomeswitharea cost. It comeswithwhat somebody once called atax onthemarkets. There' sahuge
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litigation cost that goesinto the system. When it goesway off the tracks, and | would tend to agree with Ed Labaton on this
one, when 10b-5 has gone way off the tracks, the Supreme Court ultimately has granted cert and has made the decisions.
This can’t be something that you simply say | would have bought or sold had | known. The rest were eliminated.
The standard on materiality in T.S.C. v. Northway, something that is more than agossamer mite, the gossamers got eliminated.
Whenit really went off thetracks, the Supreme Court did find away totakecert and to eliminatethat. AsEd Labaton
said, | think it was now Chief Justice Rehnquist who called 10b-5 an oak tree from an acorn.

PROFESSOR PAINTER: Thejudicia oak that hasgrown from alegislative acorn.

MR.LABATON: There'sanother aspect, too, that’sunsaid. One of the thingsthat we haveisan incredibly good benchin
thefederal system. Thereareacouple of judgesthat al of uswould prefer not to appear beforefor onereason or another. But
on the whole, it's abench of great integrity — very hard working. As often as not, in many of these cases, they apply that
ancient judicial standard, the smell test.

Isitreally bad? They’ re going to find whether it'sbad no matter how high the standard. They’ regoing tofind some
kind of exposure.

PROFESSOR PAINTER: There'sdifferent gradationsof smell.

MR.LABATON: Butstill, thepoint of itis, in securitieslaw in areas of disclosure and fraud there needsto be some degree
of flexibility interms of exposure and in terms of interpretation. Itis, | think, too complex anissue, too changing inthearea
for usto freezeit into a code.

PROFESSOR PAINTER: Yes?

AUDIENCE PARTICIPANT: Oneof theissuesthat just wasraised ismateriality. That'sreally the heart of
what you need to tell your clients, you're going to have to disclose this. | think part of the problem is that it's now
increasingly unclear what isand what isnot material. Thisisatwo-edged sword. | think it's so, because under SAD99, the
SEC made very clear that it should be away from quantitative rules of thumb. One percent isnot material; two percentisnot
material. Well now, what ismateria ? It'sanybody’s guess.

Theother side of that is, in the City of Philadel phia v. Corning Companies, the 10th Circuit came out with
what |ookslike anew standard almost asto who had to know. Basically, they haveto have known that thiswasamaterial fact.

PROFESSOR PAINTER: | co-authored areport with Scott Adkinsand Megan Farrell of the Jones Day firm, the Pittsburgh
office.

We provide a lot of statistical data, part of it from Joe Grundfest’s site at Stanford, but also from the insurance
carriersand from avariety of other sources on the amount of litigation which we see has been quite healthy and robust since
the’ 95 Act, although | think the argument can be made that the amount of fraud hasincreased, and that issueis till open, but
that the number of suitsis substantially up. Indeed, last year, 2001, it doubled.

Yes?

MR.LABATON: That'smiseading, becausel think the—
PROFESSOR PAINTER: ThelPOs, yes.
MR.LABATON: —thelPOs. That'sone category. You takethat out and —

PROFESSOR PAINTER: Wedo stressthat. Last year alot of that wasfrom IPOs. We go through that and the size of the
judgments, which have been quite substantial. We roughly saw about a 30 percent increase in controlling for the market
capitalization of theissuer, at least from some of the studies.

Thisisthe statistical data. There’sgoing to be statistical datashowing other things. 1'd very much liketo seewhat
other datathere is out there. | think that this report should give some interesting insight into what’s going on.

We'recritical of some of the proposal s currently on the Hill with respect to the Private Securities Litigation Reform
Act. We felt that enhancing SEC enforcement was the better route to go, not to eliminate the private securities litigation
system. But if we're going to make the stepsto increase enforcement, we ought to try it with the SEC first.

Thistiesalittle bit into the pressure | myself independently have been putting on the SEC with respect to lawyers.

Comments on anything we' ve said so far before we continue?

AUDIENCE PARTICIPANT: What are going to be forces at work that are going to attempt to thwart what it wasthat you
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were describing, keeping in mind that the SEC's still under the executive branch? Although we have some aspect of
campaign finance changes, the practice had been to make large campaign contributions and then pretty much get what you
want if you'rereally shrewd, unfortunately in the executive branch.

So where are we going to have again revisiting independence, disinterested third party, the sum ability to keep self
interest out of this? Who do you see as the ones who are going to tend to thwart the reforms that we're discussing?

PROFESSOR PAINTER: That'san excellent question. Let'shear fromtheHill.
MR.DHILLON: I'msorry, the questionisthwart thereforms?

AUDIENCE PARTICIPANT: — thwart thereformsthat you' rediscussing today intermsof materiality, codification of what's
considered material in an attempt to eliminate the murkiness within these guidelines.

MR.FLEISCHMAN: I think that there’sared incentiveon theHill to fix the problem. Therefrainis“wemust prevent another
Enron.” | think that there is actual incentive at the SEC and in the Administration and on Capitol Hill to do that.

You had asked the question earlier, who should keep everybody honest, the SEC or private rights of action? 1I'm
actually abeliever in privaterights of action. | think they’revery efficient. | think that private attorneys can probably spot
something and raise that issue very, very quickly, possibly more efficiently than the government.

| think that missing from that wasathird element, and that’s criminal enforcement. | think one of thethingswe need
toreally focuson and think hard about — and I’ m not talking about criminalizing corporate behavior, it'sadifferent issue—
iswhether criminal behavior has occurred within the corporate world. We need to seriously prosecute that. That may take
a reorganization of the SEC. It may require the SEC to alter its priorities. It may require the SEC to cross-designate
enforcement attorneys or the Department of Justice to cross-designate SEC attorneys as special assistant U.S. attorneys.

| think that, if you get right back to the theme here, which isinvestor confidence, and if investors saw more crooks
— and that’swhat we' re talking about here— going to jail, they would feel more confident in the markets.

AUDIENCE PARTICIPANT: | just wanted to add right off your point that if you think about it, well the Wall Street firms pay
thefines; they just pay thefine. They pay without admitting or denying guilt. None of these organizationsreally admitsguilt.
Perhaps that’s why the prosecutors against Arthur Andersen, given how they obstructed justice forced them to admit guilt.
TheWall Street firms get to slough off thiswholeissue. Theinvestorsdon't really have a standard by which to judge what
has been egregious conduct right now.

MR.DHILLON: I really believethat if lawyers, accountants, and CEOsknew that aU.S. attorney’s office was going to come
after them if they committed acrime, if thiswasaseriousthreat, if they weren’t just going to be dealing with civil remedies,
that would go a long way in convincing people and creating transparency, voluntary transparency, and creating more
confidencein our markets.

PROFESSOR PAINTER: I'vetalkedtosevera U.S. attorneysaround the country about this. A lot of them don’'t even have
staff who have substantial experiencein the securitieslaws. That'snot true obviously inthe Southern District of New York,
but you go to some of the regional officesin major citiesand they don’t have thefunding for that lot. The commitment from
the Department of Justiceisnot thereto providethat kind of funding outside of the major financial centerswhere, of course,
these cases are brought with some frequency.

MR.LABATON: A lot of thesecasesreally would makeajury’seyesglaze over. The onesthat wethink of as headline cases
wouldn’t clearly. Most of the cases would make ajury’s eyes glaze over. There'svery littleincentive for aU.S. attorney
around the country to bring that case, to devote hisresourcesto it, and try to first educate ajury before he persuadesit about
what’s going on.

The chap who wasin yesterday’s paper or today’s paper who essentially got indicted — it'sa newspaper report, so
it appearsto beaclear jump ahead of therelease of public news. That one’seasy for aU.S. attorney or for ajury. Whenyou
get into these so called financial cookbook cases, you can demonstrate the damages fairly quickly if you’ re the prosecutor.
But to construct the theory of liability and educate the jury isavery different kind of question, it seemsto me.

PROFESSOR PAINTER: TheArthur Andersen casein point.

MR. LABATON: | agree generally there has not been enough criminal enforcement. | think that where the criminal law
changes in the last year, particularly the sentencing guidelines and the resultant power of the prosecutors to force plea
bargains asaresult of that, you get afair number of guilty pleasto some offense. Arthur Andersen obviously couldn’t, but
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many could.

There'sacertain irony in the decision to prosecute Arthur Andersen, because | think that may have really resulted
inultimately failing to adopt basic reformsin the accounting industry itself. | think you’' dkill the Volcker plan, which wasvery
good. Ittook the heat off all the other accounting firms. It focused on onerelatively narrow aspect of what wasgoingonin
Enron and the accountants. It's made it much easier for the accounting industry to lobby against some basic reforms.

| read apiecein the paper the other day. They spent four million dollarsso far intryingto prevent certain legislation
from going forward that would have essential reforminit. Unfortunately, while in principle it's a good idea to prosecute
criminal wrongdoing, inthe case of Andersen | think it may have backfired interms of what’sgoing to happen asaresult and
what will not happen asaresullt.

PROFESSOR PAINTER: Sir?

AUDIENCE PARTICIPANT: Several yearsago therewasaproposal to regulate energy trading. Congress, as| understand,
was heavily lobbied by the interests, including Enron, to leave the energy trading unregulated. It mentioned political
contributions and so forth. They did so, and of course, the unregulated energy trading was the primary cause of the Enron
situation. Now we find other companiesinvolved.

So Congress didn’t act because of its, you might say, political contributions and so forth. So Congressis not free
of guilt.

PROFESSOR PAINTER: Doesn't thisraise an interesting question about the federalization of corporatelaw. One of Bill
Carey’s complaintsin his Yale Law Journal article several decades ago was that Delaware was in the back pocket of the
corporations and their lawyers. We seealot less going into the Delaware legislation by way of campaign contributions and
so forth, than we certainly seein the Federal system.

Does it not make sense to at least have some of our law governing these issues be under the law of states where
there’s some jurisdictional competition, rather than giving the Federal government a monopoly that would make these
problems even worse? Of course, the plaintiffs’ bar makes campaign contributions, but there are contributions from both
sides. Congress ought to be making all therulesin thisarea.

AUDIENCE PARTICIPANT: Four or fiveyearsago | went with aclient of minewho had been basically avictim of asecurities
crimeto senior Federal law enforcement officials herein Manhattan for ameeting about the situation. Hewastold at that time
that, since he had only been avictim to the extent of about 20 million dollars, that weweresmall fry. The Fedswouldn’'t even
look at it and said that we should go instead to the state office and get the state involved.

There's a de facto division between the Feds and the states based upon the volume of the crime.

PROFESSOR PAINTER: And the states seem to be looking for an opportunity — if there's avacuum to befilled and a
reputation to be made, front page of the New York Times and so forth, it will be billed by state attorneys general. That may
be agood or abad thing, but that is certainly the way it works.

AUDIENCE PARTICIPANT: It'sdefacto that that seemed to betheway thingswere operating hereafew years ago.
PROFESSOR PAINTER: Scott?

AUDIENCE PARTICIPANT: Beforeweinfuse collectiveguilt tothe Congress, | think we should focus onwhat the problems
inan Enronreally were. One, therewasacorporate governance problem. Two, therewasadisclosure problem. Three, there
was an accounting problem: ground tripping, market to market accounting. Those were the problems. It wasn’t really
necessarily energy trading per se, but it wasthe accounting practices and revenue recognition practiceswhich areaviolation
of existing law, at least allegedly. | don’t think that regulating energy trading would at al be responsiveto the problemsthat
caused Enron.

MR.FLEISCHMAN: Thepointthat it wasall aviolation of existing law isthefundamental point to bemade, | think, whenyou
consider the market after Enron, after Global Crossing. Without ascribing motivation, intent to defraud, or anything to any
particular individual, without saying where the failures were, certainly it's clear to us all in retrospect that these people
maldisclosed. They not only misdisclosed, they not only omitted, they had every possible combination of maldisclosurein
what they put out to the public.

PROFESSOR PAINTER: They lied.
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MR.FLEISCHMAN: They lied. It doesn’t take a Congressional reform of present law to deal withthat. 1t doesn’t takeatop
to bottom reform of the SEC and itsregul ationsto deal with that. Onehas seen, | think, throughout the history of marketsand
of non-market human activity, that if somebody setsout tolie, it'sgoing to take awhile before he or shetripsand everybody
elserealizesthat heor sheisaliar.

What's on the books would have been enough had there been some clue. In fact, following up on what the
gentleman just said, the clue was not the disclosure so much asit was that market participantsin that energy trading market
refused to deal any longer with Enron and it choked. Had it not choked in itsoperations, it might have been ableto go onwith
thegame.

PROFESSOR PAINTER: Sothe market worked?
MR.FLEISCHMAN: Inthat sense, alot of what we are seeing post-Enron isthe market working.

PROFESSOR PAINTER: Now what'swith all these hearingsup onthe Hill? How many Enron hearingshavewehad up on
theHill?

PANELIST: The accounting standards were also enormous. The relationship of Andersen as both the consultant and an
auditor, as | understand it, permitted the partner in charge to overrule the national office on key accounting issues. That
would have been unheard of 10 years ago. Absolutely unheard of. Those kinds of things are things that | think have to be
corrected at an accounting level.

| know later on there's another part of the program on that, but | think that is perhaps the most critical aspect of
Enron.

PROFESSOR PAINTER: Yes,sr?

AUDIENCE PARTICIPANT: | sharean alumni membership to the same club as Ed Fleischman, although at best at different
levels. I'd like to hear Ed's view of what the conditions responsive thus far give to Enron, and whether he shares my
skepticism that they’ re not doing anything meaningful. Concerning theideaof requiring the CFO and CEO to certify financial
statements, does anyone think that Mr. Pascal and Ken Lay would not have signed those? | view this as regulating for the
sake of regulating. The Commissionisout theretryingtolook likethe official regulator, but in effectitisn’t very effective. |
don’t know if Ed shared that view or not?

MR. FLEISCHM AN: Going back tothevery first point that Professor Painter made about the public’sloss of confidence, just
from reading the newspapers, the SEC must demonstratethat it isavigorousregulator right now. Theway it doesthat sofar,
according to Commissioner Glassman, isby putting out all these proposal's, only one of which holdswater, but none of which
really addresses what was going on. Because what was going on, it seemsto me, is going to be an enforcement problem.

Bob Blackburn and his staff at the SEC's New York office are going to have more say on preventing future Enrons
than are awhole bunch of new rules.

PROFESSOR PAINTER: I'm going to throw out one other rulethat | have not seen yet from the SEC. Jesse Freed, professor
at Berkeley, suggested another 16(a). You ought to berequired to file your report prior to making the trades, like two days or
so before the insiders have made their trades so the market can find out.
MR.FLEISCHMAN: But most of those peopledo haveto fileon Form 144. Although they don’'t haveto report thetrade,
they haveto report the intention to trade if they are directors or CEO officers before they trade, and then report afterwards
what the trade has been and what the price was.

Sothereisinformation out there. A lot of peoplefile Form 144 filings.
PROFESSOR PAINTER: But everybody isn't filing those. It depends onwhether it’'sapplicable.
MR.FLEISCHMAN: Itisrequired for anybody who iscontrol of the company.
PROFESSOR PAINTER: Yes.

MR.FLEISCHMAN: Certainly the senior officers, perhaps not the independent directors, but many directors are counseled
tofile, to treat themselves as controlling persons anyway for the purpose of filing a Form 144.
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PROFESSOR PAINTER: Anybody who hasn’t asked aquestion?

AUDIENCE PARTICIPANT: I'minterestedinyour reaction to the question of whether the audit committee’sindependence
and willingnessisimportant.

If theaudit committee met with the auditors a one without internal financial management and really asked some hard
questions, would that have changed any of the Enron situation? Isthat the kind of thing that might make a difference?

MR.FLEISCHMAN: | chair an audit committee of apublic company. We'renot New York Stock Exchangelisted. | don’t
think | would passthe New York Stock Exchange proposed new test of financial management experience, so | may berelieved
of this responsibility soon. | won't missit. It seemsto me that the answer to your question is, yes and no. | can easily
construct a set of circumstances in which the right questions would have gotten such answers asto put the audit committee
on noticethat therewas moreto ask. That would bethe lesser piece of the pig, it seemsto me, because | would haveto have
both the insight to know the exact right questions and the luck to ask the questions that were particularly germane to what
Duncan knew about.

That doesn’'t happen very often. It happened to me once, nearly 40 yearsago. | wasatad of alawyer, and somebody
offered me aboard positionin anew company from the garment district. The partnersof my then firm werefool enoughtolet
meaccept. But | got lucky. | asked totalk to the auditors myself before the statements were published. | was promised, and
| asked again, and | waspromised. | asked athirdtime, and | wastold perhaps|’ d better not. Then| said then you don’t want
measadirector.

| wasvery lucky. Not that | had any ideawhat | would ask, but it turned out later the old Touche Rossfirm had |et
them count unitsfor dozens, and the company went down. Would | have ever found that? What question could | have asked
that would have elucidated the fact that somebody didn’t audit right, that somebody let them count units for dozens?

AUDIENCE PARTICIPANT: Thank you. Thecommentsabout how Enron committed fraud and what I’ m asking are different
guestions, because | actually think that the Enron issue goesright to the White House. So the potential for something really
being done to prevent or to address the fraud that Enron management committed, and | actually am —

PROFESSOR PAINTER: Where sthe connection?

AUDIENCE PARTICIPANT: Wdll, withregardto Enron or improvementsto be madein the market because of Enron, actually
— | wouldn’t say that they colluded with their banks, but the typical process would be bankruptcy. | think they declared
bankruptcy to shed shareholder lawsuits. Because the senior management had emerged themselves with the stock, had it
remained a public company, they would have been on thelinefor shareholder litigation. When you declare bankruptcy, you
share the shield of the company in arelationship either by debtor in possession or by creditor figures.

Having said that, there was alevel of collusion, no doubt, between the accounting firm and the banks and the other
parties on the steps by which they would eventually create a liquidity crisis and declare bankruptcy. With this being the
scenario, and I’ mfairly certain thisisreally what happened, I' m interested to hear the thoughts on how this processisgoing
to be remedied. Now all the shareholders that were left holding the bag of Enron stock were the last to know the truth.
Everybody else, obviously the investment banks, trust funds, and everything else, Deutsche Bank, and | think a number of
these other companies, perhaps they sold these shares. See what I'm saying?

PROFESSOR PAINTER: Wedll, it'samess. Oneof the problemsisyou seemto havealot of guilt by association. You see
the President before he became President drinking a beer with Kenneth Lay, and suddenly the White Houseiswrappedinit.
Of course, Arthur Andersen has so much money all over the Hill on both sides. Maybe thereistoo much money in palitics,
but I think we haveto clarify what exactly wasthe problem with Enron. You have the energy trading side and that issue, and
then the securities fraud side.

I’m not so sure you can link Enron’s political campaign contributionsto any governmental action on the securities
side in terms of the fraud. Now Arthur Andersen, you could debate that one. Soit's aterrible mess with lots of different
strands coming out of it. The problemis, and we' ve had endless hearings up on the Hill, more of the energy seemsto be going
into the blame game than into how it affectswhat went wrong and if any fixing isrequired. | think that needsto be stressed,
perhaps we don’t need so much fixing.

MR.FLEISCHMAN: A partial answer to thelady’s question isthat theinsurersfor the banks and the banks are engaged in
litigation in which each sideis pelting the other. Theissue of whether the banks did collude, | think was the word she used,
isinlitigation. We will get at least some kind of answer to that issue without regard to securitieslitigation.

AUDIENCE PARTICIPANT: If | canget away fromthelega part of it for aminuteand just talk for aminute about how modern
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technology has changed our fathers' security market. For example, one of the most popular trading vehicles now are the
QQQs, which are exempt from the optic rule when making insured sales.

Coming up, whichyou' revery familiar with I’ m sure, are the so-called single stock futures, which have been fostered
by the Chicago Futures and Options Exchanges, which will bring in certain elements of futures marketsinto trading stocks.

PROFESSOR PAINTER: | heard Judge Easterbrook give alengthy lecture on that at the University of Chicago, of course
suggesting that that not be regulated, which would open up some very interesting opportunities we might say.
One more question.

AUDIENCE PARTICIPANT: To go back to the focus of what the paper says this about, is there a crisis in investor
confidence? | think one of the reasonsthat there’salot of storm and fury about appearing to do things and very little action
about really changing it isthat therereally isn't acrisis of investor confidence.

Thereisacrisis of some public confidence. However, one of the interesting footnotes of Enron is the degree to
which alot of market participants do not actually actively control their investments. How many of them had vast amounts of
money tied up in Enron stock and for inertia or lack of information reasons didn’t do anything about it?

Most of the people out there today participate obliquely or opaguely in the market. They’ve got money tied up in
pension fundswhich are being managed by thereal investors, the pension funds. Or they’ ve got money in mutual fundswho
couldn’t leave the market if they wanted to, because the fund prospectus says we're going to be invested in X, Y, Z type
assets.

So because of that fundamental lack of mobility in the market, alot of so-called investors, the beneficial interest
holders, really aren’t in the position to act if there were acrisis of their confidence. The market players have put al thisin
perspective and said, okay, we' ve got some accounting irregul arities and someviolation under current law in the regul ations.
Would you see the hiccups of the real investors?

Every timethat there' sanother one of theselittle accounting bubbles, bang, they’ re out of that market. But arethey
wrongly out of the market? Arethey broadly suffering in lack of investor confidence? No. That'swhy thereisn't any real
impetus to fundamentally change the system.

* This panel was part of the 6" Annual Corporate Governance Conference which was sponsored by the Federalist Society’s
Corporations Practice Group and was held on June 13, 2002 in New York City.
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MR.DONLON: Good afternoon. My nameisJ.P. Donlon. I’ [l bethe moderator for thisafternoon’spanel. I'm aPrincipa with
the Dilenschneider Group. We' reastrategic communicationsfirm. But beforethis, | wasEditor in Chief of Chief Executive
magazine. It's somewhat intimidating being the only non-lawyer in thisroom, but then | did try to moderate groups of chief
executives, so I’ ve had some practice with trying to tame thelions.

WEe're going to self-introduce our distinguished panel. They will speak for six to eight minutes, presenting some
ideas and information that will be helpful to us. | think it isvery clear from your discussions thus far that investorsin the
general public have not only lost patience with Corporate America’ sgreed but also itsinability to copewith what isgoing on.

You may have seen this quotation from Stanley O’ Neil, the co-head of Merrill Lynch, in the current issue of the
Economist, with the headline, “ The Wickedness of Wall Street”. O’ Neil saidthat “ Thereisacertain air of cynicism surround-
ing every ingtitution that underpins our capital markets.” | think he wasthinking, among others, of thosein the auditing and
accounting profession.

But more to point, this cynicism has gone beyond reasonable questioning and could easily turn destructive. What
should be done to divert this potentialy destructive force? | think beyond the establishment of a degree of trust and
confidence is a need to somehow deal with these destructive forces. | think it will be the core of our discussion.

| would liketo turnto our first panel speaker, Roy Van Brunt, who will introduce himself, talk, and then I’m going to
ask each panelist to move in succession so we get all of our ideas out on the table. Then, we'll entertain your questions.

MR.VAN BRUNT: When| cameinthismorning, Andrew Cochran stopped me and asked me how long | had worked at the
SEC. | told him it was atwo-part answer; the first part was“too long” and the second part was*“ 16 years’.

| wasamember of the SEC accounting staff in corporation finance, and in the Office of the Chief Accountant for 16
years. | leftin 1996 to join Ernie Ten Eyck’s practice of accounting, consulting and litigation support, whichiswhere |’ ve
been for the last six years.

I’ll limit my introduction to those comments. Some of your firms may have experience with Tenike, and some may
not. We do expert witness and investigative forensic type accounting and consulting. With that in mind, my commentsthis
afternoon are going to be offered in the context of putting historical perspective on what is likely to happen to accounting
regulation in the post-Enron era.

| think most people would consider, now, that something is going to transpire with respect to regulation of the
accounting profession, whether modifications of its current state of self-regulation or government intervention. To do that,
I’d like you to keep some historical perspectivein mind.

The gentleman this morning who examined the legislative histories of the’ 33 and’ 34 Acts synopsized my opening
commentsalittle bit, but I [l add to what he said asareminder. The’33 and’ 34 Actswere put together to solve the greatest
economic calamity that the country had experienced until that timein 1930.

Thefollow-up towhat he said isthat the’ 33 and ' 34 Actsalso gave birth or legitimacy to what heretofore had been
justasmall industry of auditing. That is, when the Congress established those two Acts, unanimously asthey did, they were
burdened with the problem of defining who would ensure that the information that they were requiring to befiled would be
meaningful, accurate and representationally faithful.

There was some consideration that the government would do the auditing itself, and the people from what would
become the American I nstitute of CPAs actually appeared before Congress and proposed the idea that they could do a better
job than the government. That probably wasn't very hard to sell.

But there was some skepticism. One of the Congressmen asked at that time, “well, who will audit you, if you're
going to audit these companies?” The immediate response that was given, sold and accepted, was the term “our con-
science”. That ishow the accounting profession got itslegitimacy, and why it has enjoyed itsinherent popularity for the past
68 years.

| would remind you that the SEC is68 yearsold. Aswith most personswho reach that advanced age, our memories
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are of ayounger person in the vigor of health, the bastion of all protectivism and the best thing going. But | would suggest
that you think of it as someonewho is 68 yearsold and alittle stooped, with afew warts here and there and things that don’t
work aswell asthey used to. You will find that to be a better description of the SEC as it exists today.

For about 40 years after the Act was passed, the accounting profession seemed to enjoy immense credibility and the
faith of the public without much question. About the mid’ 70s, that fabul ous post-Vietnam flower-power, truth and justice
era, the business community underwent significant calamitiesin thefinancial statement area. There were remarkable audit
failures and massive questions about how the auditors could have missed these types of things. |sauditing working or not?

Stop me if this begins to sound very familiar. Many questions were posed as to whether this cottage industry of
auditing was capable of regulating itself, or whether it needed to do something different. At that point in history, the
American Institute of CPAs proposed a series of changesto its self-regulation that seemed to satisfy most critics and vacate
the need for amove towards federal regulation of accountants. Accountants, remember, are state license holders. Federal
regulation of state licensing is, in thefirst place, tricky to think about and, in the second place, hard to execute.

The AICPA, in 1977, posed serious changesin its own internal structure;

It created an SEC practice section to which the large firms who audit public companies would have to belong;

It established aprogram of peer review, wherethe firmswould review other firms every threeyears, at their internal
controls, and make sure that things were working the way they were supposed to;

It created aquality control inquiry committee, whereany civil litigation that wasfiled would automatically trigger an
examination of theaudit failurein an effort to makeimprovementsand avoid similar failure.

The public oversight was formed: a quasi-independent agency that nobody seemed to pay attention to. It was
funded basically by the AICPA, and was composed of five very respected, very well meaning people, all of whom did their
jobsin terms of regulating the accounting profession on a part-time basis— it had no full-time employees.

Since then, from 1977 until now, the profession has had a 25-year holiday to try to prove that it is able to regulate
itself. And | think the point wherewefind ourselvestoday, post-Enron, isascorecard or areview book on whether or not the
accounting profession has been able to do that, and whether or not it can do it or hasthewill todoit. Andif it hasn't, what
should be changed in order to bring about regulation?

The problems that we' ve encountered are problems that relate to auditors’ independence. | found it somewhat
amusing that the primary standard by which an accountant or director is judged to be independent or having no financial
interest in his client whatsoever is that they should have no interest in their client other than an equity interest.

Perhaps with respect to judging independence, someone who holds an equity interest might not really be consid-
ered truly independent of what he is supposed to be looking at. The problems with auditors’ independence have centered
largely on the growth of consulting and other services that are provided in audit practices to the extent that they actually
seed the revenue base of the auditing that is donefor agiven client. And thisraises questionswith respect to whether or not
the auditor will bewilling to take difficult positions, hard stands, and tell his client he won't give a clean opinion on a set of
financial statementsif doing so puts him at risk of losing that client.

If the client will go someplace else, and take his consulting and auditing budgetsto another firm, the accounting firm
has a harder time finding feet of concrete instead of feet of clay. | don’t think that situation is going to be changed by any of
the proposals that are currently circulating their way through Congress, or by most of the proposals that are currently
circulating through Harvey’s commission. | recognize that the SEC needs to be proposing things and looking like they’re
trying to get ahandle on this.

I'll close my commentswith what | think isafar simpler method that could be enacted in the space of two or three
daysand would solve alot of invested emotion on this subject. The simplest system would be one that says acompany can
choose its own auditor. That is not different than it is today. The fee for that audit, however, would not be set by the
accounting firm or the company; areasonablefeefor doing an audit of thiscompany would be set by the SEC. They will tell
the auditor and the company what the feeis.

If there was a dispute between the company and the auditor over the adequacy of that fee, given what had to be
done and the cost of the audit, that dispute would be arbitrated and settled by the Enforcement Division of the SEC.

Theimportant point isthe next one. Andthat is, unlike the current environment where acompany can change order
at its own whim and simply notify the SEC that it has changed accountants, | would say that a company can’'t change
accountants. A company would not be permitted to change auditing firmswithout the previously getting the permission of
the SEC. Thatis, they can changeif they want to; if they have areason to. They go to the SEC and explain why they want
achange, and the Commission decides whether to allow it.

However, the SEC can change auditorsfor acompany, if in the course of their review of registration statements and
exchange of comment process with the company, their view isthat the accountant has moved to aposition lacking sufficient
independence. | can’t tell you how many times as a staff member, an accountant would comeinwith hisclientto explainin
adifficult and technical accounting matter and speak for the entire meeting inthefirst-person plural — “we”. Theaccountant
can'tbe“we’. Theaccountantisan“it” that is separate from the company, if heisindependent. If the staff perceived alack
of independence, the Commission could just unilaterally change the accountant.
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And the last point would be that no non-audit services could be provided by the accounting firm without the pre-
approval of theaudit committee.

MR. COCHRAN: I'm Andy Cochran. I'm the Senior Counsel for Oversight and Investigations for the House Financial
Services Committee. |I've practiced accounting— | wasa CPA in Ohio; aReagan Official; I’ ve spent sometime practicing
corporate law in the Washington area; and | joined the Committee in March 2001.

In November, aswewere working on the after-effects of September 11 and the news broke about Enron, Chairman
Oxley asked meto review what was going on because, blessing or curse, | wasthe former CPA amongst the senior counsels.
| was asked to take alook at the accounting guidance on special purpose entities and try to explain it to members and staff.
That's kind of like being the pathologist at the first autopsy in med school. You cut open the body and you say, “Oh boy,
here'swhat | found,” and see who runsto the door first. | helped to draft Sections 2 and 6 of the Carter Bill: the sectionson
the Auditor Oversight Board and on the improved disclosures of off balance sheet items.

WEe're proud of what we' ve done so far — | am speaking personally, and not necessarily expressing the views of the
membersand staff and Chairman. But wewerethefirst to really have an Enron hearing; thefirst to have ahearing on Global
Crossing; the first to introduce into the Congressional Record the actual accounting guidance on special purpose entities
and indefeasible rights of use. We were the first to talk about the S& P's concept of core earnings, and to contrast its
treatment of stock options with GAAP and compare it with the International Accounting Standards now being discussed,
and to talk about the convergence.

We till think — and | think many people do — we till have the best capital marketsin theworld; overall, the best
corporate governance in theworld. But we' ve seen some cracksin confidence. It'sinteresting to note that the reactionsto
the market crash of 1929 took fiveyearsto build. | think the reactionsto the Enron and Global Crossing accounting scandals
are going to take about one year to really get through it. | think that at the end of this year, the regime for accounting, for
corporate governance, and for financial disclosure, will be very much different than the regime we saw at the end of the last
calendar year.

The SEC isvery closeto releasing proposals on a public accounting board similar to the oversight board we have
in Carter. Chairman Pitt isgoing to say something about that very soon. We' ve just seen the SEC put out guidance on what
toputinthe MBNA: alot moreitems, alot quicker. We' ve seen moretalk about the NY SE rules. So much has happenedin
just the last four days.

But we arevery pleased that though the multi-tiered system of oversight created inthe’ 33 and’ 34 Actsdid not react
well inthe’90s, it is now working to correct these problems and build for the future. We passed Cardain April, and we're
looking forward to seeing something come from the Senate that we can reconcile.

There are elements of the Sarbanes Bill that would specify certain auditing standards: afeefor the oversight board
to be paid by the issuers, even the numerator and denominator; what foreign accounting firmswould have to do, which will
be an interesting congressional jurisdictional matter. | really think this goesway too far.

Therewill be some mainstream conservative groupswho speak often about excessive big government coming from
the Democratsthat are very concerned and will probably opine on thishbill inthe next few days, if they haven’t today. | think
that’s going to surprise some people because they’ re going to get into this debate and possibly even threaten to put avote
on thisbill into the rating for senators who vote for the Sarbanes draft.

One of the sorriest legacies | think we take from this debacle has been the fact that the SEC redly failed in its
oversight responsibilities during the Clinton-Levitt years. The SEC under its own rules was supposed to review Enron
several timesafter 2000. The SEC didn't fight for funding and didn’t fight for moredisclosure. It chased what | think ismore
of asmokescreen to auditor independence, instead of going after the meat and potatoes of real disclosure.

Roy’s proposal, though interesting, seems somewhat closeto the Sarbaneshbill inthat it isanti-competitivein many
of itsaspects. Whoever setsthe fees, controlsthe money and makesthe decisionsreally runstheindustry. All the proposals
I’ve seen not only cut non-audit services, but would end up federalizing auditing and consulting, however you want to
defineit. And that will be thrown into the courts. What we do in Carter is specify two areas of consulting using rather
specific terminology, which the market isaccepting. That will be barred, and we' re pleased with that.

Now, | want to make the point that law is no substitute for good character. The short-term mentality that hel ped
produce the ' 90s bubble is now turning around and demanding a quarterly response, a complete response in one-quarter, to
the problem.

We should take the longer term view of ayear and see where we're going to be if the SEC has demanded certain
things; MDNA, asit should, has demanded more disclosure of the balance sheet information; if what Harvey callsthe public
accountability board iswell on itsway to being in place.

| met twicein thelast week with Ed Jenkinsand Bob Hertz, the current and future chairman of FASB. All of asudden,
FASB isturning around aproject on revenuerecognition. They hadn’t doneanything officia in 27 years. Inearly 2001, FASB
gave up trying to do something on special purpose entities. They announced it. And thisisanother case where the Levitt
SEC didn’t do anything. FASB basically released two littleletters 11 years ago on special purpose entities, creating thisnow
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infamous three-percent rule. And now, after the Enron debacle, al of asudden FASB is getting re-energized.

We want to see amore stable source of funding, for FASB that is not driven by politics. If itistied tothe SEC and
the congressional hill, it is going to be tied to palitics, and we don't think that is going to help. Again, that is driving the
processtowards excessive regul ation of the market. So, FASB isgoing to have aproposal on specia purpose entities by the
end of this month. They are going to have something final by the end of the year. Those are announcements from their
website.

| want to see the glass as more than half-full and filling up. By the end of this calendar year, we will have amuch
different regime for financial disclosure and accounting oversight than we did a year ago, all without the excessive heavy
hand of legidation that can do more harm than good.

MR.UNIVER: Thank you, J.B. My nameis Scott Univer. Asageneral counsel of an accounting firm, | have been askedto
speak at anumber of programsrecently, and | havetotell you, inmy position| generaly feel likethetoken Christian at thelion
convention. Butitismy hopethat thisaudience will be kinder and gentler, with due acknowledgement to Chairman Pitt.

What | would like to talk about isthe Enron success story — all right, now you can call for the guyswith the white
nets and the jackets that tie in the back.

Enron has been trumpeted in many places, not least here, as being an example of the failure of capitalism, of the
failure of government deregulation; not least the failure of the accounting profession, which | represent — at least one firm
of which | represent. However, | would liketo makethetimid and modest point that wereally ought to put thisin perspective.
We can redlistically look at Enron as a success story because the company collapsed and the market did eventually catch up
tothe clear fraud that was going on. The numbersultimately could not be evaded, although they could be evaded for awhile.

By theway, let me get serious herefor asecond. | do not meanin any way to minimizethefact that therewasfraud,
illegality, and agreat deal of injury and damage done to the many people who have lost their jobs, their savings and their
investments. In the case of Arthur Anderson, it isavery fine firm that has apparently been driven into extinction. | think
quite unjustly. All of thisisthe cost of what has gone on at Enron. | don’'t mean to minimizethat at al.

But | would submit to you, respectfully, that the damage and the great injury that have occurred were caused by
delay in discovering the fraud and delay in the market catching up to the fraud; not ultimately by the fraud itself. In any
system, good laws, no matter how well shaped, cannot substitute for good character. Ultimately, thereisalwaysgoing to be
fraud. Thereisaways going to be dishonesty. The question is, can we fashion a system that will detect fraud and, to the
extent it can bedone, prevent fraud inlesstimeor inreal time? That istheway of evading or avoiding thekind of injury that
happened here.

After al, with respect to Enron, the stock in the company declined over 80 percent during 2001, when the bulk of the
misstatementstook place. | think they took place mostly during three quartersof 2001. During that time, the stock went from
$80t0 $10. Clearly, themarket was picking up signals some place, even if the SEC and other regulatory agenciesweren't. The
market was figuring out that something was going wrong — not asit should have been; not disarmed and hampered by the
lack of disclosures, by the fraud and concealment. But the market was figuring out that something was going wrong.

Thelockdown of employee sales of their stock in qualified plans, which has also been trumpeted as atremendous
failure of the regulatory system, has also been exaggerated. When looked at in perspective, one must take into account the
fact that therereally were only 11 dayswhen employees could not sell their stock inthe company. Thelockdown was caused
by a changeover in the qualified plans, which had been announced well beforehand so that employees who wanted to sell
before that time could have. So that was not a symptom of the failure of the regulatory system.

Finally, the collapse of Enron itself was caused by the demise of the stock price. The special purpose entitieswere
set up with guarantees for outside investors, or so-called outside investors, some of whom weren't so outside, and guaran-
teed them against loss. If the stock price wasto fall below certain triggers set in the $45- and $50-per-sharerange (thisat a
timewhen the stock wastrading at $90 or above and nobody foresaw a problem), Enron was obligated to issue more stock to
put into the special purpose entities to safeguard the outside investors from loss.

Enron stock fell partly because of lack of confidence in the market in general, because of problemsin the telecom-
muni cationsindustry, the bursting of the dot-com bubble and other environmental factors. But, it alsofell because of specific
lack of confidencein Enron. Asthestock pricefell, thesetriggerswere hit and the company was obligated to i ssue new stock
into these entities, further driving down the price and bringing down the house of cards.

So ultimately, thereisan argument that can be made that the market did catch up to these people, and thefraud could
not have been sustained indefinitely. Should it have been sustained aslong asit was? No. Obviously not. The question
before ustoday is, can we devise a system where that period of delay is minimized? That brings us to how can we fix the
problemsthat we know about. That requiresthat we know what is broken before wefix it.

I'm afraid that government efforts to fix problems in the economy, in the market, often suffer from the rule of
unintended consequences. They cause more problems than they fix. We have to keep in mind that the S&L crisis was
actually the result of the government’s effort to prop up the S& L industry, which had become the victim of hyperinflationin
the’ 70swhich wasinitially caused by inappropriate government monetary policy.
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What kinds of problemshasit been proposed we can now fix with government remedies? Oneisacommon feature
of several of the billsthat have been proposed in Congress, aswell as the Administration’s ten-point plan: the insufficient
personal responsibilities of directorsand officers. These peopleare not sufficiently onthehook. Thisisoneof the perceived
problems. | would suggest to you that existing audit committees are very well on the hook asit is.

| recently saw a study that indicated that 10(b)(5) litigation, class action securities fraud litigation, is up to a new
record high and that there were over 484 such lawsuitsfiled in 2001. Thisisup from 164 in 1991. And thisis despite the
passage of the 1995 Private Securities Litigation Reform Act, which was intended to make it harder to file such suits, and
whichinmany respectsdid makeit harder. Notwithstanding theimpact of the’ 95 Reform Act, such 10(b)(5) claimshave more
than doubled, and officers and directors are amost always defendantsin such suits. It issomething of amystery to me how
you can get people to serve on boards anymore.

On top of that istheincreasing criminalization of civil conduct, making it possible for directors on boardsto face
actual criminal prosecution for conduct that was only afew years ago viewed as, at worst, negligence.

What is another problem that government could possibly fix now? Another issue raised in many of the forums
convened about Enron istheinsufficient rotation of auditorswith clients, or audit personnel within an audit firm, onagiven
client — something that Mr. Van Brunt’s proposal addressed a moment ago.

| would suggest in response to those kinds of criticisms that most frauds occur early in an audit relationship. It so
happened that Enron did not. Arthur Andersen had been Enron’s auditor for along time, or arelatively long time. Statisti-
cally, most frauds occur early in the audit relationship, so mandated turnover or rotation would not address that. What
mandated turnover might conceal, however, is opinion shopping, which is the phenomenon of companies not liking the
answers they’ re getting back from the auditors with concrete feet, and therefore looking for auditor with lighter or looser
footwear.

Another thing that the mandatory rotation of public company audits would do among the audit firmsis strip the
remaining large public companies away from the non-Big Four firms, one of which | happen torepresent. Thatis, theBDOs,
the Grant Thorntons, the MaGladreys of the world now have afairly large number of public clients, although not nearly as
large asthe Big Four. Those clientswould basically be stripped away from the non-Big Four firms, and we would therefore
see an increasing concentration, even beyond what we have now, of the public company audit from being handled by only
four firms, assuming that all four firmssurvive.

Thenewly elected chairman of KPM G said recently that he thinkswhat happened to Andersen could happen to any
of theremaining four. So, we could have even further concentration.

What about the influence of non-audit revenue? This has been completely accepted by the press and by most of
the commentators on the subject, that auditors are unduly influenced by non-audit consulting revenues. | submit that this
isacompletered herring. Therereally isn't any evidence of that. Arthur Levitt looked high and low, far and wide, for such
evidence during hisadministration and couldn’t find it. Now, he'sbeen quoted recently as saying, “a-ha, you see— Enron,
| told you; therereally was such evidence; thereisundueinfluence.” But | submit to you that Enronisnot an example of that.
Many people quote the fact that $27 million in consulting fees were paid to Arthur Andersen.

If you'rewilling to sell your integrity for $27 million — and | do not suggest that that's what happened here with
Andersen; | don’'t know what happened with Andersen and | have no inside knowledge. If you're willing to sell your
integrity for $27 million, you' reprobably willing to rent it for $25 million. Thosearebig numbers. If thedollarsareenoughto
influenceyour integrity, independence objectivity, then big dollarswill doit, whether they’ refor auditing or for non-auditing
fees. So, | don't think that’s the issue there.

It'sinteresting to note, although not many people know it, that Andersen’stotal feesin 1999 were $47 million, $42
million of which were audit fees. That wasthe year during which most of these decisionswere made. Thereisnot yet, and
Andersenisnot, an example of undueinfluence on audit judgment from non-audit fees. If that’snot the problem, let’snot fix
that either.

There are several other suggested problems and remedies, but | think the point that I'm making is getting across.
My generalized point is, let'sbe very careful about fixing something before we know what it isexactly that’s broken because
most of the remedies that have been proposed pose the danger of causing problems at least as large as what they set out to
solve.

MR.WILLIAMSON: I'mEdwinWilliamson. I'mapartner at Sullivan & Cromwell. | think I’'maround most Federalist Society
events. I’'m probably moreknown for my 2-1/2 years of professional existencethat were not at Sullivan & Cromwell. | spent
2-1/2 years asthelegal advisor in the State Department in the first Bush Administration.

At Sullivan & Cromwell, my bread and butter practi ce has very much been the public offerings, mainly representing
underwriters, but also representing issuers. |’ ve probably done 50-plus IPOs and many other sorts of public offerings. So,
I’'m sort of living down in the bowels with the short strokes of accounting rules and disclosure rules and so forth. That's
where |’ ve spent most of my life.

| find that | agree with many of Scott’s observations, and | want to try to avoid repeating them, but maybe giving the

55 E n g ag e Volume 3 October 2002 Supplement



nod particularly where | agree. | was going to address four issuesthat | think are suggested by our program outline.

Thefirstiswhat compromisesindependence. | very much agree with Scott that the additional feesthat afirm gets
from consulting is not what tips the scales. The auditor that can be bought or that does not have the adequate stiffnessin
the spine can have aproblem with the size of auditing feesalone. Inany case, | think the solutionisthat the market isworking
thisout. Boards are seeing aneed to separate these functions. There are plenty of peoplewho can make up their own minds
on this. Directorswith an acute awareness of their potential liability can get around to asking the right questions.

A specific delineation of what accounting firms can and can’t dowill lead to just another sort of regulatory imbroglio
that will have to be sorted out at some point. A version of the Sarbanes Bill has very specific restrictions on what auditors
can do. While that may come close to working within the public arena, | gather that there are attempts by states to also
impose similar restrictions. Thiswould be aterrible damper on the growth of small businesses; not only the small business
non-public clients of the small auditing firms but those auditing firms themselves.

On the question of PRO, Professional Regulatory Organization, I’ m skeptical that somebody’s going to come up
with agreat new ideahere. Atthe end of my comments or during the question and answer point, | would liketo address some
of Roy Van Brunt's suggestions. But, | want to address the question of how we got here.

First, | think that we have seen an increasing trend towards very preci se accounting rules, acookbook approach. In
other words, you add two eggs, you beat for 30 seconds, you add a half-cup of cream. If it produces alousy cake, too bad.
You followed the rules and you didn’t think about beating for 45 seconds rather than 30 seconds. Nobody steps back and
takes a hard look at whether or not what has been produced is actually the right picture; whether it really makes sense.

| probably should preface my commentswith adisclaimer. Our firm, like most firms, has been in various aspects of
the post-Enron/Arthur Andersen case. We're representing Mr. Duncan and there are other aspects of Enron that we're
involved in. We represent the Financial Accounting Standards Board. | don't do any of that work, so | can easily say that
these are all my comments and not those of the firm.

To return to my point, | think what you ended up with — for example, the three-percent rule — is an approach to
accounting that isvery much like the approach to taxes. Thereisabright line out there and everybody engagesin avoidance
asopposed to evasion. And avoidanceislegal, aslong asyoudon't crossthe bright line. This, again, isfollowing the bright
line and not stopping to ask whether the picture makes sense. Again, whilethe auditors expressan opinion that thefinancials
fairly present the results of operations and so forth, it seemsto me that stepping back and looking at the forest is generally
done.

Secondly, | would criticizethe SEC, particularly during the Levitt period, for focusing on thewrong thing. Therewas
alot of effort spent on the plain-English rules. What it boiled down to were questions of taste. | can remember specific
comment letters that ignored the saying that systems should be described as ssmply as possibly but no simpler. There are
some things that are complicated. We also saw someincreasingly complex accounting rules applied in unexpected ways.

In this period of intense focus on what was happening and the review of the dot-coms and so forth, those still
happened. The SEC should face the fact that the Corporation Finance Division is not a merit regulatory body, and focus on
making sure that a good picture gets out.

Part of the accounting rules and, to some extent, the disclosure rules have been an attempt to get into merit
regulation, an attempt to slow down access to the market.

Our basic, statutory documents have become primarily defensive documents. With the courts adopting the
“bespeaks caution” rule, the lawyers have not objected to thisat all. So, we're as happy as anyone else to write across the
face of aprospectusthat it isall junk and you' d have to be afool to buy this stock.

In some of the areas, the accounting rules have appeared to meto be attemptsto screw up financial statements. The
ideaof running stock optionsthrough the income statement makes no sensein trying to figure out whether or not acompany
is profitable and what it makes. The dilution aspect of stock optionsisobviously material to investors, and that isshownin
diluted earnings per share calculations and other disclosures as to the amount of potential dilution.

Torun thefair value of an option on the date of grant, which may or may not be the fair value, through the income
statement, even though that option is never exercised, seems to me a distortion of basic accounting. The requirement of
amortization of good will — whether it's necessary or not. This mistake has been rectified in connection with the blanket
outlawing of poolings, although apooling really might be the correct way to describe amerger between two companies.

Theresult of thisisthat people really must go to other sourcesfor information on which they base their investment
decisions. | think the legal profession is guilty to an extent because we play defensive ball, and statutory documents have
become defensive documents. Therefore, you really end up with a greater reliance on analysts.

I’m echoing what Scott says— | really don’t think you need morerules. Plain Englishisnot enough; | think we need
alittle more common sense.

MR. DONLON: | want to exercise moderator’s prerogative, focusing our first question. What | seeis that the investor
community feelsthat thisisarigged game. So, the questionis, what is going to change their mind? It's been advanced that
what's needed is more disclosure, whatever that means, and better disclosure.
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Do any of these proposals that you' ve been talking about address the fundamental issue of trust and confidence
with respect to the average person, a person who carrying a 401(k), who does not read the proxy statement assiduously?
Certainly, the Vanguards and Fidelitys are not going to get the boost. The Schwabsaren't, and neither will Merrill Lynch or
anybody €lse.

MR.VAN BRUNT: If peopledon’t read the disclosuresthat are out thereright now, I’ m not an advocate of the argument that
more disclosure will solveit. For the four years that it tried to regulate auditors' independence, the late and unlamented
Independent Standards Board paid to have studies done with respect to what investors actually consider before they made
investments. Thevast mgjority never read a10-K or a10-Q. So, any disclosurerulesthat simply force moredisclosureinto
disclosure documents is arguably foolhardy.

MR. DONLON: But Roy, aren’t they relying on the professional s to do some of the due diligence for them?

MR. VAN BRUNT: They'rerelying on better, and they are relying on professionals, but they’ re not relying on more. The
problem with Enron is, those notes on the financial statements run six, seven, eight, nine pages for agiven note. Nobody
could read them and nobody could understand them. Having more disclosure crammed into that note is not going to solve
the problem.

MR. COCHRAN: One of those notes we introduced in the record, footnote 16 in one of the quarterly statements, and
footnote 7 inthe Annual Report didn’t explain relationships, they didn’t have all the numbersand they didn’t have any effect
on the balance sheet. | think therewould be abeneficial impact for the professionalsin having thoseitems disclosed, and that
iswhat’s coming now.

Thewholeresult of Enron and Andersen going downisthat it forces peopleto pay up. Thisiswherethereare some
good things coming out of the trial bar, even for hardcore Federalists. Some well-placed criminal prosecutions might be
beneficial. It'sfascinating that the first prosecution sure looks like it's going down.

All that system and what the NY SE is doing and what institutional investors are doing; the multi-tiered system of
regulation and enforcement is now reacting. | had a conversation with a very visible commentator in late April about
testifying for us. | thought he was afree market guy, and he just reamed us. Last night,, it was the same thing with Harvey
Pitt. I'm not going to bring up hisname; you probably see him every oncein awhile. Last night, hewasfar more optimistic
than hewas six weeks ago. Thereal thing hereis corporate governance for the future, and the market is already seeing that
50 to 80 percent of the battle is being fought and won, and will be won eventually, by the multi-tiered system. So, I'm more
optimistic.

MR.UNIVER: Let mechimeinwithmy agreement with Andrew. I'll even say agood word for plaintiffslawyersthat weface
fromtimeto time. The ecosystem needs vultures; that doesn’t mean you want to sit down and dine with them, but they are
necessary.

My apologiesto any of you who are in the audience.

MR. DONLON: JohnBogel, theformer chairman of Vanguard, madethe remark in avery excellent piecein the American
Soectator about amonth ago that there were more corporate earnings restatementsin the first 11 months of this decade than
the entire decade of the 1990s. |I'm not sure whether that’s true or not, but that suggests to me that this goes far beyond
Enron, Global Crossing and others.

AUDIENCE PARTICIPANT: Mr. Donlon, | think you havethisexactly right. | think it'saquestion of structure; not policy
or laws. Thefirst thing with the structure that’s really wrong is that GAAP accounting is hopelessly corrupted and should
bethrown away wholesale. Intheinterim, publicly traded companiesreveal their tax returns because the accounting for the
tax returnsisalot more stringent than that required for debt. And inthelong run, you need new standards. Those standards
should not be created by the companies, the accountants or the government, but by theinvestors. Peoplelike Warren Buffet
know what they need and they can set the standards.

Therole of the SEC and government should be to ensure with felony penalties that these standards are kept. And
inthe long run, to make surethat you have alevel playing field and everybody does what they’ re supposed to do, you have
toget rid of al of theselimited liability laws. Everybody hasto be responsible for what they do and for what they don’t do.
And then you'll get good governance.

MR. COCHRAN: FASB isactually moving toward atwo- or even three-tiered process of financial disclosure standards or
allowances. Andwith Key Metrics, we had two hearings on the credibility of GAAP; what we called the GAAP gap. | don't
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know if you followed any of the value reporting initiatives pursued by Price Waterhouse and other theorists.

You have to be careful here because, what is going to be standardized? One of the problems we saw was the
forward-looking statementsand pro formareleases. Themarket isnow punishing all those, and | think we' regoing to seethe
end. Thisisn’t coming from mebut from other market participants: Abby Cohen said in the FDIC conferencelast week that
we're going to see the end of alot of these pro formareleases.

So, we have to be careful with what this non-GAAP information’s going to be. But there ought to be some metrics
for reporting company information. If GAAPisn't eliminated, at east it goes beyond GAAPto awiderange of performance
measures. | think we' removing inthat direction. But I’ m concerned that it won't be standardized in the professions and the
money managers won't agree, so | hope they get involved.

MR.UNIVER: Letmeagreeinavery restrained and timid fashion with thequestioner. | think there'savalid point to be made
there. American accounting and the GAAP rule system is what is known by the accountants as rule-based, as opposed to
much of the often principles-based European accounting system. That iswhat | think many advocates are now suggesting
the U.S. system needsto turn towards. The principle behind revenue recognition being X, Y and Z, you figure out the rules
that apply in this specific situation.

| agreethat U.S. GAAP hasbecomefar too fine-textured and fine-grained. Theruleshave gotten too numerous, too
complicated and too specific. Thereisacorresponding danger, however, in rushing too far in the other direction, towardsa
principles-based system. That is the increasing subjectivity of the accounting system, so that each accountant can look at
the forest and not pay attention to the trees, coming up with hisor her own impression of what the earnings for the company
were. That isn’t agood system either, and I’ m suggesting moderation in our retreat from rules-based accounting so that we
do not go too far toward pure principle-based.

MR.VAN BRUNT: It'sfar more complex than that because when you move from arules-based model to aprinciples-based
model, you do not build more credibility of into the work of the accountant. I'm not the world's greatest defender of it
because| think theideaistheworld’'sworst creation. Theaccountant hastwo clients, both of whom apply the same principle:
| have assets; the principleisthey need to be depreciated. The questionisover what lifethey should be depreciated and how
quickly over that life.

Client A says| believethelifefor goodwill or any other intangibles should be 20 years. Without arulethat saysit
should be 40, the accountant has no basis to object to that and say that the statements don’t fairly prevent. The next client
down saysfive; the next client down says 50. There's no rule by which to hold anybody.

So then, you're in the position of asking the accountant to opine on a series of financial statements, all of which
operate under different rules. But because they generally apply the same principle, they’d be in conformity with some
standard. It'sameaninglessdisclosure. No onewill benefit fromit.

AUDIENCE PARTICIPANT: GAAPwasaninvention of theaccounting profession. It'snot something that came down from
Mt. Sinai. They owetheir allegianceto the companies. The companiesarethe oneswho pay their bills, andit’snot aquestion
of ancillary services. Theaccountants' interests arethe companies’ interests. Who are thesefinancial statements supposed
to serve? They're supposed to serve the investors. So, why not let the investors determine what goesinto them. Let the
investors determine the standards.

MR. COCHRAN: GAAPisacreation of the historical cost-based manufacturing economy. At atimewhen, increasingly,
intangibles are the basis of acompany’svalue of thelast 10 or 15 years, intellectual property, software, etc., it isimpossible
to value the company’s assets and its net worth and its whole worth to people.

MR. DONLON: Good point. What you'resayingisthat it was creaking well beforethis.

MR. WILLIAMSON: WEell, acoupleof things. Oneisthat | agree. There’'sno doubt that the rules about what should be
disclosed ought to be made and formulated by those who use those financials. But, | see absolutely no evidence that the
financial community has been able to get its act together and having meaningful input in this. 1’d be happy to seeit.

Oneof thethings| doisrepresent alot of theforeignissuers. Onewasabiotech company that had about $13 million
inrevenues. It wasan English company that didaU.S. IPO. It spent over $1.5 million reconcilingits UK financid statements
to U.S. GAAP. | would be willing to bet that not a single investment decision was made on the basis of that reconciliation.

Theclient kind of liked theresult, becauseinitsgreat focus on revenue recognition, the SEC hasall theselittlerules
as to when you can recognize revenue from your collaboration agreements. The clients had to back out some revenues. |
said, “Doesn’'t that sort of bother you?' They said, “Oh, no. We' ve already announced them once and now we' [l announce
themagain.”

The only thing I’ m satisfied that one can generalize about the Enron situation isthat it all proved that half of what
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Lincoln said was correct: that is, you can fool all of the people some of thetime.

My broker said that on October 22, 2001, he called the 11 top anal ysts who followed Enron, and every one of them
said that Skilling's resignation was for valid personal reasons; Lay was back in charge the problems were over; al of the
guestionable accounting had been corrected; the questionable practices were over and done with and it was a great buy at
15. Fortunately, he decided to be a contrarian and sold.

AUDIENCE PARTICIPANT: There'salot of hyperboleflying around here now. I’m not an accountant, but | understand
there’s something like 80,000 pages that compile the proposal we now call GAAP, and | think the suggestion that you throw
the baby out with the bathwater in getting rid of it isjust silly, frankly.

The problem corporate lawyersthen haveistelling their clientswhat to do. We haveto have somerulesin placeto
at least define what the boundaries are because if we don’t, disclosure statementsare going to look like the Manhattan Yellow
Pages.

AUDIENCE PARTICIPANT: Addressing FASB, | believethereisan emerging issuestask forcethat’ s attempting to deter-
minetheinformation that’s going to be put into apressrel ease, and institutionalize some sort of pressrelease format because
what the dot-comswere doing was rel easing any information in an effort to build up the market perception that the company
was doing better. It'snot asif they reported better earnings.

I’ve been in FASB meetings where they’ [| convene with not only FASB directors and accountants but they’ Il also
have representatives of other personages in the private sector in which they’re dealing. Or perhaps on a derivatives issue,
they’ll have a broad constituency of representation in those FASB meetings.

What ends up being the caseisthere’s ahuge amount of corporate pressure on FASB to low-bar and drive down to
the lowest acceptable, credible guidelines so that management can really report the highest revenue possible. If optionsare
only reported at a point in dilutive earnings, then the non-management shareholders are at a disadvantage compared to
management, shareholders and directors’ ability to exercise options.

Meanwhile, they’ re reporting the fattest earnings possibl e that were probably tweaked, or perhaps even fraud. At
aminimum, they should be accounted for. | personally think they should be impacting reporting the income, the same way
that old goodwill used to impact net income. | don’t think —

MR.WILLIAMSON: Would you runthe revenuesfrom proceedsfrom stock salesthrough therevenueline? If you'retrying
to figure out the value of an entity or the future performance of an entity based on its historical net income, putting in an
artificial charge that doesn’t have anything to do with its profit is misleading.

AUDIENCE PARTICIPANT: Respecting your point— | don’t mean to cut you off — that, however, isamanagement —

MR. WILLIAMSON: Therearetons of places to disclose the amount of optionsthat are granted. It'sall over the proxy
statements and notes to the financials. What are you doing to the bottom line? | think you're actually making it aless
valuable number and it's driving people to other sources.

AUDIENCE PARTICIPANT: | havetwo observations. One hasto do with the notes, the financial statements, which are
actually moreimportant than the schedul es because they tell you what they camefrom. If you find any notesthat are puzzling
or opague, it should beto throw them away. It'sjust amatter of having somekind of public processto ask anissuer what the
note means, and to have that information added to the record.

Secondly, how do you get auditorsto do theright thing all thetime? | think the most successful mechanism would
beto make dll the partnersin afirm want to have al the other partners do theright thing. It used to be that CPA firmswere
general partnerships, where everybody’s personal assets were available to pay out. But ten years ago, they gave them
limited liability partnerships. Therefore, if you have afirmwith 4,000 or 5,000 partners, each of whichisarguably amillionaire,
that's $5 billion that’s not available for recovery in any action. | think on the plaintiff’sside of things, it's very important to
have those assets available, so that all the other partners are very wary of what any one partner can do to the rest of them.

MR.UNIVER: | canrespond on behalf of those poor partners, none of whom that | know of aremillionairesintheir ownright,
at least not from the practice of accounting; although there may be some at Andersen. If reducing personal liability,
eliminating the personal liability of the general partnership asalega matter, by instituting an LLP causes a problem, then |
don't think that explains what happened at Andersen. Those people are out of jobs, out of their capital accounts, they have
aproblem going forward with their careers; some of them were retired and had nothing whatsoever to do with this, they’ve
lost their retirement checks, or will. | don’t think that’sa practical answer.

You can't, asareal matter in afirm that large, have everybody looking over everybody else's shoulder. It doesn’t
work. Every firm hasquality control procedures. Oursdoes; the othersdo. Hopefully, thosethingswork. | don’t know what
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went wrong at Anderson. Something did, but it wasn’t the personal liability of the partners that was the guarantor of good
work being done there or not.

AUDIENCE PARTICIPANT: I’'vedone quiteabit of work in Germany onthe European Union corporate takeover law. One
thing | seeisthat there'salot less disclosure in European Companies than in American companies. This standards-based
system may have some advantages, but it iseasily manipulated to thewill of management. Anditisnot necessarily asystem
that ingtitutional investors have alot of confidencein. I’'m not so sure the United States should think about abandoning a
system that we have used and has given uswhat is perceived around the world to be the best disclosure system in theworld,
without looking at what's happening in other countries. Look at Japan and you see that there has been a great deal more
concealed than in the United States. How many of the S& P 500 have had serious problems with restatements of earnings of
asubstantial magnitude? It'snot that many. And so, yes, there’saproblem, but | wonder whether politiciansin particular are
blowing this out of proportion.

MR. DONLON: Professor, you' re aware that the Europeans are laughing in their cuffs over what they see as our hubris, as
having dictated to them the superiority of GAAP, when we' re the ones having the Global Crossings and the Tycos.

AUDIENCE PARTICIPANT: And they have the Deutsch Telecom and all the acquisitions they’ ve been making that
investorsreally have not understood what has been going on with some of the major European companies. There’'sbeen no
way to valuate these acquisitions; management talks big; and it turns out the stock ends up being —

MR. DONLON: So you're suggesting there are many Global Crossings and Worldcoms in Europe that have yet been
undiscovered.

AUDIENCE PARTICIPANT: That arebeing discovered.

MR. COCHRAN: International Standards are weak around the consolidation side. The important thing is that we're
supposed to move toward convergencein 2005. We eliminated the pooling method. And the stock optionissueis going to
be a very big, sore point. There's still alarge body of thought on the Hill that stock options should not be considered a
compensation expense and run through the revenue statement. That is going to be a very interesting feature.

And the S& P core earnings concept — expense of stock options— on the international side, is something to think
about in corporate practice, along with convergence and the supposed end of those reconciliations.

AUDIENCE PARTICIPANT: Itdoesn’'t haveto beall oneway or the other. We don't haveto either expense stock options
or just treat them as afootnote. There are intermediate approaches.

AUDIENCE PARTICIPANT: I'minterested in commentson how to takethe Andersen model: afirm that had areputation for
having an excellent national practice control, to the point where back in the '80s when we did some cases against Rob
Andersen and named certain Andersen partners, we wouldn’t have dreamed of naming the firm simply because these were
peoplewho clearly failed to follow the direct advice from their national practice people.

What incentive did afirm like Andersen have to abandon thismodel and apparently to descend to alevel of practice
where the client was able so readily to dictate these choices? | think this notion of fair presentation is one of the best things
that's been said all day. GAAP started out as a principles-based system. That's what the “P” standsfor.

But weliveinacomplex world. Sotheinterpretations have got to be more and more complex. But even today, the
auditing firm, presumably through its national practice group, is supposed to be able to say that taken as a whole, these
financial statementsfairly present the condition of the company. So even if you arefiling a check-the-box rule about three
percent, if thefinal thing isthat you have 15 special purpose entities, and every one of them isonly three percent and hiding
X amount of debt, even following therules, it seemsto methe result would have been absurd and that someone should have
come up with some opinion or idea. And they couldn’'t do this. So, how does the system disincentivize this kind of
thoughtful ness?

MR.VAN BRUNT: | think it'satwo-part answer, and | need to disclaim somewhat because Andersenisaclient of our firm,
although not inthismatter. So, I'm going to talk generically about my understanding of what would haveled to thedecision.
| think there’s an ample body out there to indicate that the accounting that was in question was run through the
firm’snational office, and that the advice that the national office gaveto thelocal practice office was not necessarily advice
that thelocal practice officefollowed with respect to reaching their final conclusion. That brings meto thefirst part of what
| think is a proposed answer.
The profitability and the distributionsto partnersin the big firmsare not on afirm-wide basisasmuch asthey areon
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the profitability of thelocal practice officeswherethe decisionsaremade. So, you'velost, inthelast 15to 20 years, over my
experience at the commission, that centralized national firm authority over what alocal practice office does, they’ re now more
advisory sometimes than they are automatically.

The second dimension of your answer is because of the rules-based system that we have. | was pretty critical of
EITFinmy commentsearlier; | think it'stheworst thing that was ever created because what happensunder it isthe client says
“show mewhereit says| can’t doit thisway” and the local partner who'strying to sign off on the account has no ability to
do that without something in writing that’s been discussed in the profession.

So, rather than decisions being made on the personal view of the partner or the practice office, now issues get
floated in a non-due process method to the EITF, where they get consensus from 15 of the 17 members. And then, there's
EITF 00-23A subparagraph 92 that saysyou can’t do it thisway in thissituation. That'swhere | think the answer is going.
That'swhat drivesthe rules-based accounting system: the need to come back to the client and say, “here’ swhereit saysyou
can't do that”, as opposed to, “I say you can't do that.” It doesn’t make any sense.

MR.UNIVER: First of al, for the benefit of the audience, EITF standsfor Emerging Issues Task Force. It wasan attempt by
the accounting profession to set up agroup that could address these kinds of emerging issues more quickly than FASB and
other conventional standard-setting groups. It was recognized that some of these debates were dragging on year after year
without resolution, and clients needed answers. Obviously, that process has had its own problems.

This debate reminds me about what has been said about the difference between Russian Communism and Chinese
Communism. It wassaid that in Russia, everything that was not forbidden was permitted; and in China, everything that is not
permitted isforbidden. Thatisthekind of difference we have here. Therules-based system, asit gets more complex, more
dense, more fine-grained, tends to create opportunities for alawyerization of the accounting profession.

Astherulesget moreintense, accountants are not only prompted by clients but also by their own incentivesto look
for ways, withintherules asthey’ re stated, to present accounting statementsin the light that is not objectively most clear or
disclosing but in the light that’s most favorable to the client’s position. The rules permit themto do so. Again, I’'mnotin
favor of a principles-based system; that has its own danger.

In general the rules have to be pruned back. And | don’t know what the mechanism isto do that, especially since
alot of them grew to the thicket that they were in, in the effort of the accounting profession not only to answer client
questions but also, frankly, to shield its members from lawsuits.

If accountants can point to a specific rule they follow, it's very hard to hold them legally liable. That is another
aspect of the lawyerization of the profession.

MR. DONLON: The SEC needsagood accounting gardener.

AUDIENCE PARTICIPANT: How do the panelistsfeel about Chairman Pitt’s proposal to have apanel that would not be
dominated by people in the accounting profession to assist in accounting regulation? Isit necessary? Irrelevant? Mis-
guided?

MR.COCHRAN: Itisnecessary anditisgoingto happen. Heisgoingtodoit himself. Itisencarta. Itisgoingtobeinany
bill that passes Congress. It is going to have five members; two of whom are not going to be in the profession at al.

Actudly, it will be abigimprovement. The problem with the Public Oversight Board and the Securities Practice
Section of the SEC wasthat it had no oversight or enforcement capability. It wasunderfunded. Therewasn't astaff. Itwasn't
permanent; it was part-time. That waswrong. You know, it isunfortunate, theway that developed. They quit, and therewere
some really good people on that board.

But, | think Harvey Pitt and the Congress are very intent on having areal oversight enforcement function. Isthat
function going to take over FASB and do all the accounting standards under very specific guidelines established in law by
Congress? | don't think so. Not thisyear. That isthe part in the Sarbanes Bill that | don't like, and | don’t think itisgoing
to becomelaw. But, oversight and enforcement with recommendations asin Section 2 of our hill has got some real teeth.

MR.WILLIAMSON: | thinkthatitisagoodidea. | think the accounting ruleshave gotten lost in minutiae did they become
so0 because they were developed solely by the accounting profession?

What I’ m worried about is the attempt to use the accounting rules to accomplish other objectives. Thatiswhat is
present in the stock option proposal, for example. There's such anger about what is perceived as overcompensation that
We' re going to punish these guys by decreasing their earnings— | think that’sthe wrong approach. The focus should be on
what isreally good disclosure and fair presentation — that would be a good step.

MR.WILLIAMSON: On prohibiting accounting firmsfrom being limited liability entities. Weareageneral partnership, but
| don't seethat we get any credit for it inthe market. So, for all of you who are proposing that we continue to keep our necks
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in the nooses while our professional colleagues do not, please stand up and say what good boys we are.
| want to switch to a couple of things that Roy raised and his five proposals. One, I'm curious about how this
proposal that audit feeswould be set by the SEC would work. Onwhat basis? Hourly? Quality? Value? Size of the deal?

MR.VAN BRUNT: The premiseof that part of my pointis, arguendo, in the accounting profession the audit fee has been cut
back and minimized as much as possible so that we don’t risk losing a client to somebody else. In the course of doing that,
the way that audits are conducted is vastly different than they in the ' 70s and ‘80s when | got out of school and got my
certificate in thefirst place. Thatis, there's asuggestion that there's not enough actual auditing being done, and the reason
why it isnot being doneisthat wecan’t get abigger fee. Whenyou gointhisyear, your ideaisto hold the line on the budget,
have aminimal expansion; you' re paying your people moreto doit. If you do that division really quickly, that comesout to
fewer hours and lower costs.

Somy feelingis, the SEC hasgot alot of people on the staff who have experiencein public accounting and could tell
you, given apublic company the size of Monster.com or Phillip Morris, areasonable audit feewould be X. Asl said, you can
argue from that, but my third step would be to go to the SEC to arbitrate.

MR.WILLIAMSON: Well, that wasthe second question | had. Where doesthe Enforcement Division get the expertiseon
thisto be the mediator here?

MR.VAN BRUNT: TheEnforcement Division claimsexpertiseto arbitrate every disputethat I' m aware of that’s outside.
Charlie Nemeyer* would be more than happy to get involved in an argument between his clients and your auditor
as to how much auditing was appropriate to do, and how much it would cost to do it.

MR. UNIVER: My respectful response to anybody who would suggest government-set auditing feesisthat no onewould
makeit who has ever attended arent stabilization hearing herein New York.

AUDIENCE PARTICIPANT: Scott said that the audit committees were really doing a pretty good job. Look at the audit
committee charter for the top hundred companies, all of which say that the audit committee will make recommendations
annually about how they could improve their job.

No audit committee thisyear has any recommendation that I'm aware that saysif conditions are any different now
or that they should do anything differently now — and at least 68 of the proxy statements out there say something to the
effect that we' ve only looked at what management told us. We haven't looked at anything beyond management, we' re not
experts, wedon't claim to be. So, in the context of whether or not footnotes are comprehensible, are the audit committees
doing a good job?

MR.UNIVER: | don’tthink | saidthat | believe most audit committeesare doing agood job, athough for al | know, they are.
| think | said that | don’t know how you get anybody to serve on them. There are some reforms going on, and | think those
reformsare good.

The stock exchanges have set new standards for financial sophistication of audit committee members, the number
of meetingsthat have to be held, other kinds of rules— and rules are not necessarily the answer here. | think thisisanother
areawhere the market istaking care of the problem because of the threat of the class action litigation that | mentioned; 483
suitslast year. If you're on aboard, especially on an audit committee, you' ve got to be aware of that factor.

I’ve noticed many law firms that have gotten into the business of providing special advisory services to audit
committees and are happy to hold seminars, provide private counseling and draw up plans suggesting what these people
should be doing just to keep their shirts.

PANELIST: OllieGregory at Weil Gotshal.

MR.UNIVER: Many finelawyerswill tell you exactly what you should be doing on an audit committee. | think the market
istaking care of that, too.

AUDIENCE PARTICIPANT: I’'m unhappy about thisresistanceto the notion of throwing out GAAP.

One fellow said, “throwing out the baby with the bathwater”. Here we have a situation where major companies
report that on Tuesday, they have a$50 billion asset on the books; on Wednesday, that asset is gone, and they havefollowed
therules. How can that be? Aninvestor seesa$50 billion asset and invests, thinking they have that asset and the next day
it turns out there’s no asset there, how can the rules be okay, and how can the rules possibly be salvaged?

MR. COCHRAN: It'sbecausewe reintransition. You know, you can fool some of the people— one of my scholarshasa
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saying about that. It says, you can fool some of the people all of the time and all of the people some of the —
PANELIST: All of the people some of thetime.
AUDIENCE PARTICIPANT: — and that’sgood enough.

MR. COCHRAN: | just think we're in transition and this is part of the transition and paradigms to it. Maybe the last
transition into the information age, isthe accounting. And | don't think we can throw out GAAP at this point, but you add
another tier of information disclosure and see what happens in the next 10 or 20 years. By the way, the next Chairman of
FASB, Bob Hertz*, until this past couple of weeks ago a partner at PWC, was co-author of the book The Value Reporting
Initiative, and contributed to the sequel that’s coming out in July. He's going to take that to FASB, and it will be very
interesting to see what happens there.

He's good friends with Bob Herdman, the Chief Accountant of the SEC, who also agrees with some of this. We're
very much in transition in the economy and in accounting. These are going to be rather interesting times for attorneys
counseling their clients on what to put in. We are going to see the AK go from 30 pagesto | don’'t know how many pages,
unfortunately.

PANELIST: —inlesstime.

PANELIST: Onelast close, just to demonstrate the maturity of growth sincethe’ 33 and ' 34 Actswere passed. One of the
first accounting series releases that the SEC published in its infancy stages on the subject of accounting said, “Good
disclosure does not cure bad financial statements.” What I’ m hearing suggested right now isthat good disclosurewill pretty
much cure bad financia statements, and that, | would suggest, is a 180-degree turnaround.

MR.DONLON: | promised|’d closeit off, and we' re only afew minutes past our stop time, but | need to ask each one of our
panelists to respond to a sort of summing-up question. | hate to be a Johnny One-Note, but if the Federalist Society
convenes this panel ayear from now, isthe average investor who got burned not just on Enron but all the other companies
we' ve been talking about going to be more or less confident and trusting than he or she is today?

MR.UNIVER: Hewill be more confident becausethat’s not saying much, according to asurvey, which I’ ve got right herein
my folder, ESTA ranked the biggest challenges to the U.S. investment climate. Eighty-four percent cited the accounting
controversy, compared with 61 percent last year. So, being confident does not help much. What | think is more important
than that isthat the average investor will be richer because we will overcome these problems. That’s my answer.
MR.DONLON: Andy?

MR.COCHRAN: Sameanswe.

MR.DONLON: Ed?

MR.WILLIAMSON: | don't know. | think theinvestor will be confused because | think we' re going to see things coming
out of both Congressand the SEC that will promisethem solutionsand that aren’t really solutions. Whether it will be obvious
by thistime next year may not be so clear. But | say theinvestor’'s still going to be scratching his or her head.

MR.DONLON: Roy.
MR. VAN BRUNT: | think if the changes that are being discussed are going to eliminate the self-regulation aspect of the
accounting profession in favor of a public accountability board, then one year from now is not a sufficient passage of time

inwhich any changein investor confidence will be perceived oneway or the other. Whilethe PAB or the proposalsthat are
inlegislation are certainly well grounded, there are very many down-to-earth, practical problemswith implementing them.

* This panel was part of the 6" Annual Corporate Governance Conference which was sponsored by the Federalist Society’s
Corporations Practice Group and was held on June 13, 2002 in New York City.
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CRrRIMINAL LAw & PROCEDURE

THE U.S. RESPONSE TO THE INTERNATIONAL CRIMINAL CoURT: WHAT NEXT?
WiLL THE ICC ProviDE ADEQUATE PROCEDURAL AND STRUCTURAL SAFEGUARDS?*

Lee A. Casey, Baker and Hostetler

Professor John McGinnis, Cardozo School of Law and former Deputy U.S. Assistant Attorney General

David Stoelting, Morgan Lewis and Vice Chair, ABA Working Group on Rules of Procedure and Evidence for the
International Criminal Court

John L. Washburn, Convener, American NGO Coalition for the ICC

Tom Gede, Chairman, Criminal Law and Procedure Practice Group and Executive Director, Conference of \WWestern
Attorneys General, moderator

MR.GEDE: Ladiesand gentlemen, on behalf of the Federalist Society for Law and Public Policy Studiesand the American
Bar Association’s Standing Committee on National Security Law, welcome to atimely and informative program on the
International Criminal Court, posing the question, the U.S. Responseto the International Criminal Court: What's next.

I’'m Tom Gede, Chair of the Federalist Society’s Criminal Law and Procedure Practice Group and will open the
program and moderate the first panel. My day job is as Executive Director of the Western State Attorneys General, and |
previously served as a deputy and special assistant attorney general in the California Attorney General’s Office.

Two practice groups of the Federalist Society are presenting today’s program, the Criminal Law and Procedure
Practice Group and the International Law Practice Group. The programisin two parts. Panel 1 will explorewhether or not the
International Criminal Court will provide adequate procedural and structural safeguards, and Panel 2 will be moderated by
Stuart Baker and will discuss whether the International Criminal Court can be effective on the world stage.

As you know, the Federalist Society does not take positions on issues, but merely provides an opportunity for
debate and discussion on key legal, constitutional and policy issues.

By way of avery general background, you may know that in July 1998, nations attending the Diplomatic Conference
in Rome adopted a Statute for the International Criminal Court, which we al call the ICC, independent from the United
Nations, which will have its seat in the Hague and will have jurisdiction over individuals who commit genocide, crimes
against humanity, war crimesand aggression. The United Statesvoted against the Statute, citing concerns over sovereignty,
jurisdiction and due process.

Since the announcement of this program here today, and in April of thisyear, the Statute of the Court agreed to at
the Rome Conference wasratified by the 60 requisite nations, and it will become effective July 1, 2002. Although President
Clinton signed thetreaty in December 2000, the United States recently announced that it will not in any manner be bound by
thetermsof the | CC, hascommunicated that point with the United Nations, and isinitiating non-extradition agreementswith
countries around the world.

Our first panel bringsfour highly distinguished paneliststogether to answer thefirst question, will the ICC provide
adequate procedural and structural safeguards. WEe' || take abreak after thispanel. Thispanel will go until 10:30, and thenthe
second panel will begin after a short break and we' Il proceed on until noon with the second panel.

Thisfirst panel will examinethe due process questions, the criminal law questions. Will thewell-developed Anglo-
American doctrines concerning jury trial, the rights of confrontation, speedy trial and totrial in place of thealleged crimebe
preserved by the ICC provisions, or will it be interpreted to allow anonymous witnesses, hearsay evidence and undue
prosecutorial discretion in procedural matters.

The pand will address the right of the prosecutor to appea an acquittal. The ICC permits its prosecutor to
commence an investigation without a referral from a party state or the U.N., and to involve himself in a primary state's
proceedings. Does this constitute unacceptable second-guessing of the primary state in the course of that state’s criminal
proceedings, or does the |CC represent a needed compromise to achieve a necessary end?

Our very distinguished panelists today include John Washburn, Lee Casey, David Stoelting and Professor John
McGinnis. | will giveyou abrief introduction of al four of them first, and then proceed with the program. Inthe program, each
one of them will present their either background on the ICC or state a case with respect to their perspective on the ICC, and
then I'll pass a few softball questions their way, then they can ask each other questions. Then you, as members of the
audience, can throw questions at them, aswell. We'll hope to have this done by 10:30.

Let meintroduce all four of the speakersfirst. Our first speaker is John Washburn. He's currently the Convener of
the American Non-Governmental Organizations Coalition onthe International Criminal Court. | think that hasan acronym,
but I’m not going to try. He'sthe Co-Chairman of the Washington Working Group on the International Criminal Court, aswell.

He hasan extensive career in diplomacy, in governmental and non-governmental organizations. Hewasamember
of the Foreign Service of the United Statesfrom 1963 to 1987, and amember of the State Department’s policy planning staff,
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responsible for international organizations and multi-lateral affairs. He was assigned to India, Iran, Indonesia and such
places. Heleft the State Department, and in 1988 became a Director in the Executive Office of the Secretary General of the
United Nationsfrom 19880 1993. Thereafter, hewasadirector inthe Department of Political Affairsof the United Nations,
until March 1994.

Hehasavery impressive, | think, background that includes— he was the Nightshift Chairman of the Iran Hostage
Task Forcein 1979 and received aspecial commendation from the Secretary of Statefor hisservices. | asked him whether he
kept acot in his office; obvioudly, it was ajob that involved anight job after aday job and very little Sleep.

He is a graduate of the Harvard College and the Harvard Law School. He belongs to the American Society of
International Law and the Council on Foreign Relations.

LeeCasey iswith ustoday. Leeisapartner at Baker & Hostetler, and prior to that time was an associate with Hunton
& Williams practicing an international, environmental and constitutional law, election, regulatory and other issues, and
international humanitarian law, aswell. Leeisagraduate of the University of Michigan School of Law and undergraduate at
Oakland University.

Heserved from 1986 to 1993 in various capacitiesin the federal government, including the Office of Legal Counsel
and the Office of Legal Policy at the U.S. Department of Justice. From 1990 to 1992, Mr. Casey served as the Deputy
Associate General Counsdl at the U.S. Department of Energy. Previously, he had served aslaw clerk to the Honorable Alex
Kozinski, then Chief Judge of the United States Claims Court — currently, of course, on the Sth Circuit. Heisamember of the
Cdlifornia, Michigan and D.C. Bar Associations. He served in the past as an adjunct professor of law at George Mason
University and haswritten extensively on the International Criminal Court.

WEe' re also pleased today to have Professor John McGinnis, Professor of Law at the Benjamin Cardozo Law Schoal,
where he teaches coursesin constitutional law, international trade law and economics, and law and biology. Heisagraduate
of Harvard College, Bdliol College, Oxford and Harvard Law School. Hewasan editor at the Harvard Law Review. Heclerked
for Judge Kenneth W. Starr of the District of ColumbiaCircuit Court of Appealsand was adeputy assistant attorney general
in the Office of Legal Counsel in the administrations of Presidents Reagan and Bush.

His academic articles, interestingly, cover issues such as“ The World Trade Constitution”; “ The Rehnquist Court
and Jurisprudence of Socia Discovery”; and “ Our Supermajoritarian Constitution”. Heisa 1997 recipient of the Federalist
Society’s Paul M. Batter Award, given annually to outstanding legal scholars under the age of 40. He'sthe kid on the block
here.

Finally, we have Mr. David Stoelting, an associate in the litigation practice group, resident in the New York office.
He'sChair of the ABA's Committee on International Criminal Law and Vice-Chair of the ABA’s Working Group on Rulesand
Procedure and Evidencefor the International Criminal Court. And so, as co-sponsor of thisprogram today fromthe ABA, we
certainly welcome him.

After graduating from Georgia Southern Collegein 1982, Mr. Stoelting received a masters degree in international
studiesfrom the University of South Carolinain 1984; hewasaFulbright Scholar in West Africain 1983; and he was a Peace
Corpsvolunteer in Morocco from 1984 to 1986. Hereceived hislaw degree from the University of Cincinnati, where hewas
managing editor of the Human Rights Quarterly. Healso served asajudicial law clerk to Judge Nathaniel Jones of theU.S.
Court of Appealsfor the 6th Circuit and received an LL.M. ininternational legal studiesfrom New York University School of
Law, where he was a senior fellow at that school’s center for international studies, and received their Ford Foundation
Fellowship.

Asyou can seg, al four of our speakers and panelists are highly distinguished, have extensive and considerable
backgrounds in international law, and we believe are all especially well-equipped to address the difficult and contentious
issuesinvolved inthelnternational Criminal Court.

WEe'll ask first for Mr. John Washburn to give us a little background, from his perspective, on the International
Criminal Court. Mr. Washburn.

MR. WASHBURN: Thank you very much, Mr. Gede. | appreciatethischancetotalk withall of you. Thanksalso to Dean
Reuter and the Federalist Society and the ABA for making this highly timely and appropriate occasion possible.

| obviously am a double-plus proponent of the Court, but I’ m going to try at thistime to throttle back my commit-
ment inthat direction, and to start usall off with aquick superficial but, at least, overall statement asto wherethe Court isnow,
alittle bit more rounding out what Mr. Gede had to say about what the Court islike, and then a first look at the rules for
procedure and evidence and the conduct of trials. My coverage on that will only be astart on what the rest of the group will
do.

Onthe status and timing of the Court right now, you’ ve just been told that the Court’sjurisdiction comesinto effect
on July 1st, following the coming into theforce of the Rome Statute. Thismeansthat crimescommitted after July 1, which are
otherwisewithin thejurisdiction of the Court, will bedigibletobetried by it. In September at the U.N., therewill beameeting
of the governing body, the Assembly of States Parties, which will elect its officers and start the process for nominating
judges and choosing the senior staff of the Court. At that moment, when the President and other officers of the Assembly
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of States Parties are el ected, the life of the Court will begin. 1t will at that point separate itself from the processesthat have
been going on at the U.N. and will begin its own activities as an independent international organization.

In January-February of next year, 2003, the Assembly of States Partieswill meet again, will elect thejudges, complete
the hiring of the senior staff, and those personswill go to work in premiseswhich will have already been previously prepared
for them and set up. In March of ‘03, the Dutch government, no expense spared, will sponsor an enormous international
celebration in the Hague presided over by the Queen of the Netherlands. Thisis going to be as elaborate an historic event
as the Dutch and the European Union and other countries can make it. They will bring in heads of state from around the
world, and thiswill betheformal inauguration of the work of the Court.

By June, we expect that the Court will be processing itsfirst cases. Thismeansthat almost certainly somelawyer in
thisroom, or aprofessional connection of somelawyer inthisroom, will be dealing with acase beforethe Court. Thephysica
work of setting up the Court isalready well underway. Buildingsare being refurbished by the Dutch government. A prison
has been assigned for the use of the Court, which will be run by the Court when it has its staff in hand. Advance and
transitions teams are hard at work.

That's where we stand with the Court. | think that this is enough to show that the Court is about to be up and
running soon, and we will need to deal with it as an existing and operational reality.

On the nature and description of the Court, very briefly — Mr. Gede has started us off — the Court was indeed
created by the Rome Statute in 1998. It consists of that document plus the Elements of Crimes document and the Rules of
Procedure and Evidence document, which were adopted on June 30, 2000 by the U.N. Preparatory Commission for the |CC,
and will be forwarded to that first meeting of the Assembly of States Partiesfor its approval and final adoption.

These are extremely extensive documents, all three of them. They are precise and detailed on the crimes, jurisdic-
tion, oversight, financing, jurisprudence and jurisdiction of the Court. The Rome Statuteitself isan extraordinary document,
basically setting up everything that a court needs to have to function, from the nature of its organs to highly detailed
codification, customized from existing international law, of the crimesthat it will try.

Just to give you a sense of this, the Rome Statute runs to 128 articles and 106 pages. The Elements of Crimesis
another 48 pages. The Rulesof Procedure and Evidence are about 100 pages, with 225 rules. They arealot more detailed, for
exampl e, than the Federal Rules of Criminal Procedure. It'srather interesting to look at those two together. 1'd be happy to
give any of youwho areinterested citesto thesetexts, and also to show you some of the materials| have here, which include
the legidlative history of these documents.

The Court, as you've been told, will be permanent, independent, will have its own buildings, courtrooms, staff,
guards and prison. And as |’ ve mentioned, these are al being set up now.

Thepersonnel of the Court consistsof 18 judges dividedinto three panelsof six — apretrial chamber, atrial chamber
and an appellate chamber. | think those labels are enough for an audience of lawyers to give you some sense of what they
do. Judges serve for nine years — non-renewable. And there may be only one judge from a given country. Judges areto
have either extensive domestic criminal law practice, with heavy emphasison the practice. Itisclear that what they wantin
the criminal law areais people who have been defense counsel, judges or prosecutors.

The other set of criteria, the“or”, isthe international humanitarian law expertise. This meansthat someone hasto
have avery distinguished background and record in international humanitarian law, again with aheavy biasin evidencein
the legidative history for people with practitioner experience. Judges must also have the necessary qualifications to serve
on their own highest courts. Judges may come from states parties only, which meansthat we will not have American judges
until the U.S., whenever that should be, chooses to ratify.

The second set of personnel are aprosecutor and his or her assistants, and aregistrar, which | think most you know
isthe name used in international courts to indicate the highest executive or administrative official. Judges provide overall
supervision of the court through a group known as the Presidency. A judge is elected to be the President from among his
brethren and sisters, and serves to run this executive committee of the judges.

Another and very critical body isthe Assembly of States Parties. Thisistheintergovernmental body composed of
those states that have ratified the court, or, rather ratified the Statute. 1t hasthe power to fire, hire, discipline, set a budget,
put assessments on membersto raise the money for the budget, and to exercise oversight and accountability. | would liketo
emphasize that areading of the statute and the legidlative history makesit very clear that the Assembly of States Partiesis
expected to maintain continuing oversight and accountability. And the structuring that has gone on in the preparatory
process for the Assembly of States Parties makesit extremely evident that the ASP is going to make sure that the countries
that give the Court money are getting value for the money, and that the prosecutor, judges and othersin the structure of the
Court are behaving as States Parties intend that they should.

Therewill aso bewithin thisstructureaVictimsand Witnesses Unit, which will provide support and carefor victims
and witnesses that are participating in the Court’s processing.

Therewill beaDefense Counsel Unit. We have had fearsthat thiswas not going to happen, but itisnow in thefirst-
year budget of the court. Thiswill beabody purely within the office of the Registrar, purely committed to the exclusive work
of assisting defense counsel — inthe United States, the National Association of Criminal Defense Lawyersandthe ABA are
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very much involved in the shaping of thisdefense unit to make surethat it'seffective. Therewill also beadefensebar, which
will deal, working with the Office of the Registrar, onissues such aseligibility, discipline and qualifications.

Turning now to the issue of jurisdiction, you' ve been told that the Court will have jurisdiction over war crimes,
crimes against humanity and genocide. Thisisanarrow band of jurisdiction within those general categories. Only thevery
worst criminals for the very worst crimes — the statute makes it clear that the crimes in question have to be especialy
atrocious, have to shock the conscience of humanity, have to be systematic and massive, and in most cases have to be
pursuant to some kind of aplan or policy.

Aggression is notionally within the jurisdiction of the Court but suspended by the Statute until it has been defined
in further negotiations, and then it must be inserted into the Statute by an amendment process. That will take seven yearsat
aminimum. Judging by theway the negotiationsto define aggression are going, | don’t expect to seeit, frankly, inmy lifetime.

These thresholds, therefore, are very high. Although terrorism is not mentioned in the Statute as such, the crimes
have been defined in such away that ailmost al of the serious criminal acts that terrorists do would be within the Court’s
jurisdiction. For example, thereisunanimity that the 9/11 eventswoul d have been within the Court’sjurisdiction, had it been
inexistenceat that time.

It'simportant to emphasize, as Mr. Gede said, that the Court tries only individual s, not governments or organiza-
tions. It has no jurisdiction over them whatsoever. Cases come either by reference through Chapter 7 powers or through a
ratifying state where acrime has been committed on itsterritory, or by itsnational; in similar circumstances, of course, anon-
ratifying state may consent to the Court’s jurisdiction.

L et menow turn very quickly — I havethree minutes|eft — to safeguards. The safeguardsbuiltin— and theseare
intended as safeguards, and so to call them that is not amatter of interpretation; these are clearly intended to functionin this
way. Therearethethresholdsthat | mentioned — thevery narrow definition of theworst crimesby theworst criminals. There
iscomplementarity, in which astate, with ajurisdictional nexusto anindividual, may go to the court and say we want to deal
with this person ourselves. The judges must grant that request unless they deem that it's in bad faith or that the country
concerned isincapable of carrying out an investigation or trial.

Countries may enter into or have bilateral treaty obligations to deliver persons to each other. In those circum-
stances, they may honor those obligations, rather than honoring an |CC order or arrest warrant. The United States has many
of these agreements and is actively setting up to do more of them.

Thereisthe safeguard by the Assembly of States Parties. Thereisthe oversight provided by the ability of countries
to say that information required by the Court isnational security and they will not giveit up. The Court must accept and defer
tothat. And thereisthe power of the Security Council to require the Court not to address an issue that requirement would
be by resolution. The Security Council can renew the requirement annually, aslong asit wishes.

Ontrial proceduresand process— there’ sagreat deal moreto be said herethan | can do. Fortunately, thesewill be
covered by othershere. | would liketo makethe observation that theissuethat we' re examining here, from my point of view
— and here my status as a proponent may be coming out— the issue that we need to decide on isthat thisis a decision of
the kind the United States government makes when it is considering an extradition treaty with another country. We do not
require of another country that it has a court system that is precisely like ours, or indeed provides al of the rules and
regulations that ours does.

We look at the court system of the country with which we are considering having an mutual extradition treaty, and
wedecide whether, overall, that country providessufficiently fair trialsfor usto bewilling to deliver an Americanto themin
return for getting somebody back, whether wewill have areciprocal arrangement that doesthat. | would hopethat thiswould
be the perspective in which we would look at this court as aforeign court, which we will look at aswe would at a court to
which we may be planning to extradite.

Theprovisions— I’ m going to take two more minutes— I’'m sorry for thisvery rapid gallop, but I’ m like somebody
who hasto describethe entire criminal processin the United Statesin 12 minutes. Thetrial processes and procedures of the
court are hybrids between the civil and common law system. They were negotiated out particularly on that basis. Thisisa
special court for special purposes, whichistheresult of an act of international legislation, multilateral legislation carried out
through parliamentary diplomacy.

Thetrial processes and procedures contain all of our Bill of Rights due process protections, except for jury trial.
These tridls are by judges. This was not simply a cave-in to the civil law system. There was a spirited and extended
discussion on this. There was a consensus in the end, in which the United States participated, that jury trials for someone
likeHitler, Idi Amin or Milosovich were not practical, could result, actually, in discrediting jury trial systemsin general, and
that judges were better qualified to deal with trials of persons charged with these kinds of very specia crimes, of this
particular category.

The question of anonymouswitnessesis not specifically ruled out in the language of the Statute, but thelegidative
history makesit quite clear that the cumulative effect of several of the Rome Statute’s provisionstaken together would result
in anonymouswitnesses being barred. Hearsay evidenceisnot per seinadmissible, but it isexcludible by thejudgesfor lack
of probative value.
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The defendant may use a lawyer of his or her own choice or be assigned one by the court if he or she wishes.
Indigent defendants will have counsel paid for them through the resources of the Court. Most trials will take placein the
Hague, but thejudgesarefreeto determinethat atrial be held el sewhere. Inall frankness, for economic and financial reasons
itisunlikely, particularly inthefirst few years of the Court, that it will havetrials anywhere else but in the Hague.

The complementarity demand — that is, ademand by a country that the Court defer to adomestic court — may be
made at many different stagesthrough thetrial procedures. There are numerous preliminary interlocutory appealsavailable
for both sides at all stages; many more than are availablein our system. The prosecutor may appeal aconviction, but thisis
considered to be not afinal but an interlocutory appeal because thetrial does not close. You have a conviction; thetrial is
suspended but remains in existence at that point, while an appeal may be made by a prosecutor against a conviction.

The sentencing and convictions — the decisions of the Court are made by a majority of the judges. Thisis
organized in such away that each panel of judgeswill have three members, so that there will aways be atwo-to-one resullt.
However, the statute calls on judges to make every effort to achieve consensus and makes voting alast resort.

Defense counsel will find, on the one hand — and this is an example of the hybrid situation — that judges will
participate much more actively in questioning and in structuring the control and flow of the Court’swork. But on the other
hand, the rights and functions of defense counsel that we are familiar with, such as cross-examination, arefully provided for
inthe Court.

So, what we have here is a special court designed for a special purpose. You are open to examine, of course, the
Rome Statute and the subsidiary documentsto make your own determination about whether thisisacourt that will function.
Obviously, as a proponent, | think that this is a carefully crafted court, the result of eight years of work by extremely
distinguished international lawyers, not least the extremely expert people who served on our delegation. It's afascinating
subject for alawyer to examine.

Whether or not you happento likethe Court, | hope that most of you will concludethat, in fact, thisisaremarkable
product that offers defense counsel and defendants a full and free and fully acceptable trial experience. Thank you very
much.

MR.CASEY: Withyour permission, | will stand.

Somewhereinthenovel Dracula, Professor Van Helsing warns his colleagues, “ My friends, it isno ordinary enemy
that wedeal with.” It seemsto methat asimilar warning iscalled for with respect to the International Criminal Court. Like
Brams Stoker’sfictitious count, the ICC isnot what it may at first appear to be. It comesin the shape of justice, but it hasthe
soul of an autocrat. Whether used for good or ill, the |ICC’s power will be checked only by itsown conscience. Thelimitations
somefind inthe Rome Statute areillusory. The Treaty’s separation of powers— nothing but bureaucratic divisionsof labor.
The Court will be the sole judge of its own power, and complementarity will apply only asthe |CC choosesto apply it.

| think it issafeto say that the design of thisinstitution would, from theribbonsin their hair to the silver buckleson
their shoes, have shocked the authors of The Federalist. As Madison wrote in Number 51, “You must first enable the
government to control the governed, and inthe next place abligeit to control itself.” Likeour own courts, the ICC will bean
institution of government. It will have power over individuals; not merely states. But it will not required to control itself.

Itisnot, therefore, surprising that the Rome Statute fail sto preserve the fundamental guarantees of the Bill of Rights
in any form recognizable in the United States. Those rights — to a public tria by jury, to confront hostile witnesses, to
protections against doublejeopardy — do not merely ensureafair trial. They arefirst and foremost limitations on the abuse
of power. As Justice Story wrote regarding trial by jury, “It isthe great bulwark of civil and political liberties, part of that
admirable common law which had fenced round and interposed barriers on every side against the approaches of arbitrary
power.”

By contrast, thecivil law upon which the |CC ispredominantly based, has never served as acheck on governmental
power. It may well deliver justiceinindividual cases, but its meteor isthe vindication of the state, not itslimitation. And if
ever an ingtitution needed limits, it is the ICC. War crimes prosecutions and prosecutions for crimes against humanity,
particularly when they involve high-level officials, areinevitably political. You cannot avoidit. AndthelCC wasconceived
and constructed quite openly as apolitical tool, asatool of foreign palicy.

Now, some argue that departures from American practice are permissible because, even today, Americans are not
entitledtoatrial under the Bill of Rightsunder all circumstances. They areregularly extradited to courtsthat offer protections
no better than those of the|CC. But Americansare extradited for crimesthey have committed abroad, and the | CC could reach
people who have never left the United States. Moreover, thereisafundamental difference between washing our hands of a
man and actually participating in his destruction.

By acceding to the Rome Statute, the United Stateswould effectively vest the |CC with some of its sovereign power,
making it a participant in the Court’s prosecutions. The Constitution does not permit such a delegation.

Similarly, it isoften claimed that the |CC would be no worse, and perhaps better, than the military commissionsthat
the President has established in our war on terrorism, but those commissions apply only during wartimeto individuals who
are not and cannot be characterized as civilians. The |CC would operate at all times, in war and in peace, and it would wipe
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away the ancient distinction between civilian and military justice — a distinction that has served us well, and that the
Supreme Court hasjeal ously maintained.

Now, there are many compelling reasons for not joining the ICC regime, but the Court’s failure to preserve the
safeguards correctly deemed necessary by the founders of our republic to ensure that the power of criminal prosecutionis
not abused would alone have fully justified U.S. rejection of this Treaty. Thank you.

MR.GEDE: Mr. Stodting.

MR.STOELTING: Thank you for theinvitation to the Federalist Society and to the ABA for sponsoring this. It'sgreat to
be here.

My opening two words in response to comparisons of the ICC to Dracula, et al., are“calm down.” It'sgoingto be
okay. Thisisgoing to be aresponsible institution, and one which could be used as tool of American foreign policy, not an
opponent of American foreign policy. Thisis something that could be used to advance American interests.

Just think —inthelast few years, how many times have we had instanceswhen we have awar criminal or somebody
accused of genocide or crimes against humanity, and there’'s no place to try the person. Cambodia, Kosovo, Sierra L eone,
Congo — time and time again, there are instances when peopl e get caught and there's no courtsto try them. We can’t keep
creating these ad hoc tribunals on into the future for special circumstances. It's just not a workable long-term solution.
There'sno question that the law being applied by the |CC islaw recognized by the U.S., indeed written and recogni zed by the
United States military courts and the United States federal courtsaslaw. We'rejust creating an institution to apply clearly
established law. It'sjust a mechanism to apply law that we, as a country and as a government, recognize is law and is not
being applied.

Moreover, the purposes and principles of the ICC are uniquely American. This is something that we should be
embracing as Americanswith acommitment to the rule of law, not shunning and running away from and declaring it to be an
abomination. This is something that actually captures and enforces principles that the United States, among all other
countries, has put forward and advanced over the last ten years — indeed, since Nuremberg.

We were the country that conceived and helped put together Nuremberg. We were the country that established the
ad hoc tribunalsfor Yugoslaviaand Rwanda. We are acountry that is enabling the special court for SierralLeone. Timeand
time again, you see the United States in the forefront, in the vanguard, of prosecuting war crimes and prosecuting crimes
against humanity, except this one instance when there’s a permanent court to be created to do what we know needs to be
done, yet we're running away from it and declaring it to be an abomination because there’'s no exclusion for American
citizens. Anditreally isasalmost crassasthat, to say that because there's no clause declaring that no American will ever be
targeted by this court, wewill do everything we can to undermineit.

ThelCC isgoing to be acompletely unique and new kind of international institution. Indeed, the Rome Statuteis
anew kind of document. Thisisnot astandard setting body like the Kyoto Treaty or the Comprehensive Test Ban Treaty.
It's not atreaty where a bunch of countries get together and say these are goals and aspirations, and everybody that signs
on to the treaty is committed to these goals and aspirations.

Thistreaty creates aliving, breathing institution that’s going to have staff and powers. And the U.S. should be a
part of it. If wewereapart of it, wewould be exerting our influence oniit, wewould have American judges on the Court, we
would have American prosecutors in the Court. Thisis not going to be an uncontrolled debating society like the Durban
Conferencethat it's often compared to. Thisisgoing to be avery tightly defined, narrowly targeted institution.

What we have now is just a blueprint toward how we'll go ahead. It is premature to be raising these kinds of
apocalyptic visions of what the Court’s going to do because it hasn’t done anything yet. They haven't hired anyone. So it
simply is premature to be targeting this court as an enemy of American interests, when all we haveisapiece of paper. And
when you look at the piece of paper, it should be clear that thisisaconservativeinstitution with narrowly defined jurisdiction,
with innumerabl e safeguards.

You can say all you want about the safeguards being illusory. The fact is that the safeguards are there and they
haveteeth. And | think the greater risk isthat the Court will never be able to do anything because it will be mired downin
years of preliminary objections and states making objections.

If you look at two aspects of the Court - the triggering mechanism for its jurisdiction and the scope of its subject
matter jurisdiction - this should be clear. It's true that there is no explicit carve-out for American servicemembers or
peacekeepers. But, given the history of the United States, indeed our own Supreme Court has said that the Commander-in-
Chief and President is not exempt from the reach of thelaw. | think it would be improper for usto demand that this court be
created with a carve-out for one of its members or for one of the potential members.

To really understand how the triggering mechanism works, look at the example of Isragl. Often, | hear people say,
well, this court is going to target Israel and that Israel will be in the dock on day one. That's simply not true. In fact, the
greater reality isthat there practically isadefacto carve-out for Isragl. Andthereasonisthat Isragl has not ratified the ICC
Treaty andisunlikely to do so. The West Bank and Gazaare not states, so there cannot be areferral from one of those states.
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So, asto any eventsthat occur in Isragl or in the West Bank or Gaza, you would have to have the consent either of Isragl, if
that was the nationality of the country of the accused, or you would have to have the consent of the country where the
alleged crimeoccurred.

So, unless you had the consent of Isragl, there absolutely can be no prosecution by the ICC, absent a Security
Council referral. And | doubt very seriously there will be a Security Council referral. so, aslong asIsrael remains anon-
ratifying country, and aslong thereis no Palestinian state on the West Bank and Gaza, it'sinconceivable to methat even the
minimum case for jurisdiction could be created, et alone an investigation or anything go forward that would result in an
indictment.

Asto thethreat of the court reaching out and prosecuting Americansfor crimes committed in America, that dlsois
impossible under the court’s exercise of jurisdiction. Without the consent of the United States, there can be no indictment
against an American citizen for acrime committed inthe United States, aslong asthe United Statesisanon-ratifying country.
Thereason isthat without a Security Council referral, you' ve got to have the consent of the country of the nationality of the
accused or the consent of the country wherethe alleged crime occurred. And when thosetwo arethe same, asit oftenis, and
the country withholds its consent — it's not aratifying country — the ICC will not have jurisdiction.

Astothe scope of the crimesto be prosecuted, it really is here that we seethe influence of American policymakers,
and indeed, the American military. It isquite consistent with the scope of war crimes and crimes against humanity under
Americanlaw. Thereare strong intent and knowledge requirements. Thedefinitionsdo not pick up one-time eventslikethe
bombing of the Sudan chemical factory or the downing of the Iranian airliner afew years ago.

The definition of “genocide’ is taken right out of the 1949 Genocide Convention, which the United States has
ratified.

The definition of “crimes against humanity” is phrased as “acts committed as part of awidespread or systematic
attack directed against any civilian population with knowledge of the attack,” and it requires multiple commission of acts
“pursuant to, or in furtherance of, a state or organizational policy to commit such attack.”

The definition of “war crimes” includes international armed conflict, which has been the case for a hundred years
and is drawn out of the 1949 Geneva Conventions, which the U.S. and every other country in the world has ratified. It
includes Common Articlelll and non-international armed conflicts, but it specifically carvesout internal disturbances, riots,
and it putsin a definition that says, “Thisis meant to apply only in protracted armed conflicts between government and
armed troops.”

So, asyou can see, the exercise of jurisdictionisvery circumscribed. Thisisnot a court of universal jurisdiction.
Thisis not a court that can reach out and indict anybody, anywhere, without the consent of the country where the crime
occurred or the consent of the state of the nationality of the accused.

It'salso acourt that has arange of protections for defendants and accused persons that does, in fact, comport with
our Bill of Rights— presumption of innocence, assi stance of counsel, right to remain silent, privilege against self-incrimina-
tion, right to written statement of charges, right to examine adverse witnesses, right to have compulsory process to obtain
witnesses, prohibitions against ex post facto crimes, prohibition against double jeopardy, freedom from warrantless arrest
and search, right to be present at the trial, exclusion of illegally obtained evidence, prohibition against in absentia trials.

It'struethereisnorighttoajury trial. However, therearelimitsto that evenin our constitution. There’ snoright to
ajury trial when an American servicemember commitsacrimeabroad. Theright toajury trial only appliesto crimesinthe
state or district where the offense is committed.

The partiesto the court are closest friendsand allies. Thisisacourt of democracies. By condemning the court, we
find common cause with Libya, Irag— the tyrannies of the world. By becoming the champion of countriesthat don’t ratify
the treaty, by standing up and saying, look, you cannot touch any country that does not ratify the treaty, we champion the
cause of countriesthat do not have American interestsin hand. If we're not going to become a part of the Treaty, we should
at least stop from becoming aplace wherewar criminals can go and hide and say, well, the Americanswill never extradite me
tothelCC.

The 67 ratifying countriesinclude Italy, Norway, France, Belgium, Canada, New Zealand, Spain, Germany, Austria,
Finland, Portugal, Greece, Ireland, plus a range of countries from Africa, Asia and South America. Now, with the U.S.
withdrawing its signature from the ICC, with the U.S. considering legislation that would prevent cooperation under any
circumstances with the ICC, perhaps even close the door on Security Council referrals, and even authorize things like
invasions of the Hagueto free Americans held by the ICC, werisk becoming ahaven for war criminals.

| think it's prudent for the U.S. to take await-and-see approach. If webelieve our positionintheworld today asthe
remaining superpower gives us pause, and if we can’t join right at thismoment, | think we should step back and let the ICC
go ahead and see what happens. And | believe that eventually, we will join this court.

Just to close, again, | think we should all just calm down, take alook at the statute, take alook at theredlity, takea
look at the purposes for which this institution was created, and see what happens. Thank you.

PROFESSOR McGINNIS: Thank you very much. I'mvery grateful to beinvited.
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I'm largely a constitutional lawyer, and | think in general, it's very useful to look at international law concepts
through an American constitutional prism because we've developed concepts of accountability that make some of the
international law concepts more understandable. What | intend to do today inmy brief timeisto try to show why | don’t think
we should join the ICC, by comparing it to an institution that Americans have come to know all too well: the IC, the
independent counsel.

My claim isthat the ICC suffersfrom all the structural defects of the |C, and then again some. I'll try to keep this
clear; | know that the ICC and the IC are separated only by aletter, and my claim isthat they are very, very similar in their
defects. Indeed, all thecriticism | think that can belevied against the |C — what werethose criticisms? That thelC wasliable,
to politically driven misjudgments; and that ultimately, whatever theintention of its proponents, it undermined therule of law.
Theseareall fully applicabletothe | CC. It seemsto mebizarre, infact, that wewould consider plunging in asamember of the
ICC of empowering a global independent prosecutor after we have understood the defects of an independent domestic
prosecutor.

WEell, let me begin with the criticism that the independent counsel was subject to politically driven misjudgments
about prosecutors. The problem will be even worse with the | CC becausethe laws areless clear. In the case of the |C we had
the crimesthat were as clear asthose that are made under U.S. law, that at least had a consensus that the U.S. had signed up
to. Not sowiththelCC. We haveavariety of crimeshere, and it’s quiteinteresting that the | CC has not focused on the kinds
of crimeswhich would be very clear, which would have avery clear consensus, for instance, like hijacking.

I’ d be more sympathetic to an international criminal court if it just tried to focus on the international statute about
hijacking. But no, the International Criminal Court hastried to include within itsjurisdiction crimesthat have not yet even
been defined, like crimes of aggression. The U.N. has been trying for 50 years without much success to define what
aggression is. And not surprisingly, that's very difficult because it is inevitably a contextual and political decision about
what constitutes aggression, and people have very different concepts of what itis. Itisvery troubling to me that this kind
of concept would berolledintothe ICC. It'sakind of concept that allowsagreat deal more discretion in enforcing than any
kind of decision that we have left to our own independent counsel.

Some of the other kinds of crimes considered in the ICC also allow large elements of political discretion. For
instance, | would refer to the | CC statute’ sdefinition of war crimes. Itincludesintentionally directing attacksagainst civilian
population or intentionally launching an attack in the knowledge that such an attack will causeincidental lossof lifeor injury
to civilians or damage to the natural environment which would be excessive in relation to the military objective to be
obtained.”

Thiskind of provision requiresthe prosecutorsand the judges of the |CC to compare the military objectivesto how
much incidental collateral damageiscaused. That seemsto me, again, avery open-ended kind of judgment that allows much
more discretion than any kind of discretion that was allowed our own independent counsel. As John Bolton, the Under
Secretary, has said, it's very unclear under that statute whether the United States could have been condemned for its
bombing in Japan and Germany.

So, the open-ended nature of the crimeswithinthe |CC are extremely troubling. | agree, some of the provisionslike
the Genocide Convention are alittle clearer. But even those conventions leave out some of the U.S. reservations to those
conventions that are clearly against our Constitution. So, there are alot of unclear crimes, and some of the crimes that are
clear, are clearly against our Constitution — for instance, parts of the Genocide Convention that allow conviction based
merely onincitement.

WEell, let’'sgo from thefirst problem of palitically driven migudgmentsto the problem of alack of accountability. The
lack of accountability tothe |CC comesfromitslack — first of all, the separation of powers system. Unlike our own IC, which
at least had independent and life-tenured judges appointing and monitoring the I C, the judges are el ected by the same body
that elects the prosecutor. There really is no separation of powers. And so, it violates a kind of first principle of U.S.
constitutional structures that tries to confine the powers of an institution.

Moreover, whileit said that the prosecutor isindependent, independence, aswe' ve learned from our own | C, isnot
asafeguardagainst al ills. Indeed, independent entities can easily be captured by one group or another. It's striking with our
own | C that generally prosecutions against Democratic presidents were carried out by a Republican staff, and prosecutions
against Republican Presidents and Democratic Staff.

Our experience of independent actors in the international realm suggests that this will be even aworse problem.
International institutions are frequently driven by those with an agendaand rarely reflect neutral principles, of course, by the
enemies of free speech — even the Secretary General, for instance, in hisrecent decision to have an exploration, an inquiry
against the Jenin Massacres (Palesting), seems to only focus on the Jenin Massacres rather than the Palestine suicide
bombings.

So, thereisareal danger of akind of high double-standardsthat one seesin theinternational law being brought into
this context without the kinds of constraints that we would see against discretion, the kinds of constraints against account-
ability that we build into our normal prosecutoria system in the United States, and we learned to our great regret, were lost
inthelC.
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Indeed, in another sense, | think it's worse than the | C because, at least with the IC, or certainly with an ordinary
prosecutor in the United States, we have civilians who are very much focused on that prosecutor. People are very much
focused on that prosecutor because they fear that they may be prosecuted. They think that domestic prosecution will affect
thecrimerateintheir jurisdiction. That’snot goingto happenwiththelC. Thesearegoingto belarge, symbolic prosecutions
which aren’t going to draw the attention of individual citizens, but of various interest groups who are going to be very
interested in the symbolism of that prosecution. And that means you need more constraintsin this context of the ICC, not
fewer constraints with which the ICC is currently circumscribed, not the much fewer constraints that as compared to our
normal kinds of prosecutions.

So, in summation, | would say that the ICC has the same risks as our own IC. While it may have been well-
intentioned, it isthe same kind of Utopian idea of taking politics out of politics and that in end only succeedsin discrediting
theruleof law. | don't speak as someonewho's necessarily unsympathetic to ad hoc tribunal's, and | don’t seewhy wecan't
have some of them when we have a consensus that aggressions or war crimes have been committed and when these crimes
are carefully and clearly defined. Then we can have a tribunal to prosecute them. Nor would | object if we had an
International Criminal Court that waslimited to crimesof hijacking, which didn’'t have any elementsof palitical discretion, so
long aswe had a better separation of powers system in the International Criminal Court.

Looking at our own experience with an unaccountabl e prosecutor with enormous discretion, we have alot to fear.
And | don't think anyonewho isaware of our own experience canreally be calm at looking at the ICC. Thank you very much.

MR.GEDE: Let mestart off the questioning with somejurisdictional, constitutional questions, and then we’ |l get to some of
the due process features.

Mr. CASEY, canyoutell uswhat principlesareinvolved that becomethe fundamental jurisprudence of the | CC, and
describefor usthe principle of territoriality versus universal principlesof law that the court will haveto start from? Where's
the starting point here?

MR.CASEY: Well, thecourt will claimjurisdiction over theterritory of al of thestates' parties. Itwill asoclaimjurisdiction
over the nationals of non-states parties, if the act involved took place in the territory of a state party.

That has been described asaform of universal jurisdiction. | mean, theideaiscertainly anideaof universality. It's
not technically universal jurisdiction, whichisactualy avery limited doctrine dealing with what you can criminalize on places
like the high seas.

| think the most problematic part of the ICC Treaty is indeed the assertion that a treaty-based organization can
exercise power over the nationals of countriesthat have not consented to thetreaty. And | think that, frankly, iswhy itisnot
enough for the United States merely to repudiate President Clinton’s signature on thetreaty. Until the |CC sayswe will not
attempt to go after people who have not consented to our jurisdiction, they’re athreat and we're going to have to meet it.

MR.GEDE: Let mejumpinonadueprocessquestion, right off the bat. Maybe Professor McGinnisor Mr. Casey can address
it.

It wasafairly compelling point that Mr. Washburn made, that ajury trial of anotoriousworld criminal, such asHitler
or Milosevic or somebody of this sort, might be deleterious to the long-term health of jury trials. What's your response to
that, Professor McGinnis?

PROFESSOR McGINNIS: Asyou seeinmy remarks, I'm not necessarily opposed to not having ajury tria, for instance, in
the Nuremberg Trialsor in an ad hoc tribunal. My complaint is not so much with the due process provisions of this Treaty.
| think due process can and should sometimes be changed, and | actually don’t think the U.S. system isthe only system that
is consonant with justice. My problem is entirely with the structure of the court and the discretion that is given. And so,
perhaps Mr. Casey isin abetter position to answer your question.

MR.CASEY: Well, | think the question, frankly, isnot merely whether this court should havejury trialsfor everyonefromall
around theworld. Thequestionis, should Americansbeentitledtojury trials. | don’t think itsnecessarily unfair for someone
like Slobodon Milosevic not to get ajury trial since he comes from asociety that isacivil law country, and would not have
been entitled to ajury anyway.

| think, however, that concepts of justice are very culturally based, and we have absolutely nothing to be ashamed
of. | sometimeswonder what the State Department’s problem iswhen it goes overseasto defend conceptslikethejury trial.
You know, call the Justice Department if you need help.

As Justice Story wrote, it'sthe foundation of the limitsthat our Founders considered necessary to avoid the abuse
of power. So, | think if we are going to be apart of thisinstitution, then we should demand that our traditions be respected.

MR.WASHBURN: [f you'vegot aninternational court, thishasto beacourt in which countries cometogether to createit.
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We cannot expect that a court so created is simply going to replicate our own national system. | have to say, with al due
respect to Mr. Casey, that it’sarather arrogant assertion that acourt, which inits nature hasto be of thiskind — that we can
expect to makeit acomplete replication of our own system.

Furthermore, we have accepted courts and supported them. The Sierra L eone; the Cambodiaeffort, which crashed
and burned; the East Timor effort; and indeed, the Rwandaand Yugoslavia Tribunalsareall courtswhich did not simply copy
U.S. courts.

Many countriestook decisionsto createacourt likethis. The court isnot something of itsown. It hasbeen created
by the countries that exercise their sovereign discretion to do it.

MR. GEDE: Can somebody point to precedent for the ICC? Do Nuremberg or Tokyo establish precedent, or was the
jurisdiction that was being exercised there against the individual sinvolved an exercise of jurisdiction within that particular
country?

MR. WASHBURN: Well, | think it'svery clear. If you look at the way in which the Nuremberg court was created, it was
created by an international agreement among the allied forces that set it up. Germany technically gave its consent to this
because at the time that it was set up, the theory was that German sovereignty resided in the occupying forces. So, thisis
clearly established by alimited, beit admitted, but by an international agreement.

Obviously, the successor courts that followed in its train — the Rwanda and Yugoslav tribunals — by being
established by the Security Council were established by acollective act of a considerable number of countries; avery large
number of countries, if you consider that the Security Council, in theory, acts on behalf of al of the nations of the U.N.

MR.GEDE: Mr.Casey?

MR.CASEY: | think thepoint iswell taken with respect to Nuremberg because— | mean, you call it aninternational court.
Infact, it was a court that was set up by the United States, Britain, and Russia and France was permitted to join in later.
Using the sovereignty of Germany, it was not an international court: it wasa German court. That’swherethelegal
power came from— and the international community, let’sbe very clear, has no inchoatejudicia power sort of floating out
thereinthe ether, that it can call on. You need sovereignsto havejudicial power. Eventhe Nuremberg court needed to look
at the sovereignty of Germany. Inthe court’s opinion, it makes very clear that that's what it's depending on, so | don’t see
Nuremberg as a precedent for creating an international court with sovereign power that hasn’t been delegated from states.

MR.GEDE: Anybody else?

MR. STOELTING: | would just add that the question of whether a country can consent to have its citizens tried by an
international criminal court should beaslam dunk. Theresimply isno question that acountry can consent to haveitscitizens
tried by its own courts or by an international court. And | would cite to the Gerard Wilson decision of the United States
Supreme Court, saying that “a sovereign nation has exclusive jurisdiction to punish offenses against its laws committed
within its borders, unlessit expressly or impliedly consentsto surrender jurisdiction.” That’swhat countries do when they
ratify the |CC Treaty.

It's speculated that one of the first cases might be Congo, which is a vast country with al kinds of armed bands,
roving, perhaps committing crimes. The Congo may need help in prosecuting those people, and that’s where the ICC may
comein.

The question of non-state parties confuses the issue of a state party and an individual. Countriesthat don't ratify
the ICC Treaty have absolutely no obligations under the Treaty. They don’t have to do anything to support it. The only
countries that have obligations under the Treaty are countries that ratify the Treaty, that want to be a part of it.

And as to citizens who commit crimes that may be within the jurisdiction of the Court, we've never taken the
position that if you commit a crime abroad, you have aright to be tried by American courts. That’sthe opposite of what we
do. It'saways been, if you commit acrime abroad, you're at risk to be prosecuted by the court with jurisdiction over that
territory.

MR.GEDE: Mr. McGinnistalked alittlebit about military operationsand thelike. Whereisacrime committed, especiadly in
this high-tech world where amilitary commander can sit in Florida or at the central command and call the shotsfor military
actions abroad, which actually occur abroad? If something isbeing alleged as a crime, where did it occur?

Mr. Stoelting, any thought on that?

MR. STOELTING: | mean, if you're asking about command responsibility, there are provisions for commanders having
responsibility for war crimes and crimes against humanity that they know, or should have known, would occur under their
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watch. That wouldn't exclude acommander who was not physically present when the crimes occurred. But the scope of the
definition of the crimes— you haveto keepin mind, it really picksup only plansor policiesto encourage with knowledge and
intent that war crimes and crimes against humanity will occur.

MR.GEDE: Professor McGinnis, | cut you off. I'msorry.

PROFESSOR McGINNIS: Well, let mejust go back to the Nuremberg point. | think thereal distinction there, isthat, there
wasapolitical decision taken asaconsensusin theworld that Germany was guilty of crimes of aggression. We set up acourt
to deal with the question of which individualswere responsible for that aggression. The Nuremberg tribunal did not make a
decision about whether Germany was engaged in unjustified aggression.

My difficulty with the | CCisthat it'sgoing to allow aprosecutor and judgesto make those better kinds of decisions,
to balance, for instance in the context of awar crime, the damageto acivilian population and the military objectives.

| don't think we can give that kind of discretion to essentially non-accountable, non-sovereign actors with few
constraints— and that'sthe reason | opposeit and do not think that these ad hoc tribunals represent substantial precedents.

MR.WASHBURN: Let megiveyou astraight answer to the question that you asked. Military lawyers, including onewho
participated in the U.S. delegation, to whom | had the opportunity to put precisely your question — he said that the rough
and ready answer to it is that the crime occurs where the ordnance impacts. In the case of Osamabin Laden, in which we
obviously had an act which must have been prepared and concerted in many different parts of theworld, clearly thecrimewas
committed when those planes rammed into the World Trade tower buildings.

MR.GEDE: Both proponentsand opponents here have referred to the notion of the court having power over individualsand
not states. You mentioned that at the beginning.

But Mr. Casey, you had adifferent perspectiveon that. You saw that asanegative and not asapositive. Could you
describe what you mean.

MR.CASEY: Well, thelCC Treaty will have power over statesto some extent. It will beableto ask them for assistance and
even compel that assistance under its authority under the Treaty in some circumstances. But it will have jurisdiction only
over individuals.

We talk about this as an international organization. International organizations don’t have jurisdiction over indi-
viduals. States are international actors. It isan institution of government. It has the power over individuals that our own
courtshave. Inother words, if the |CC wantstoindict an American, it doesn’'t haveto ask the State Department’s permission.
It acts directly on that individual. And if that individual, then, travels overseas, he may be arrested and sent to the ICC
without reference to the United States. That’swhy it’s so critical that this court has to meet the ordinary requirements that
we consider necessary for an institution of government.

MR.GEDE: Mr. Washburn.

MR.WASHBURN: Well, it'savery existential question asto whether acourt isan instrument of government inthe sensel
think Mr. Casey istrying to get across here.

The United States and most other advanced countries — despite Mr. Casey’s adamant versions on the civil law
system, courts are not intended to carry out the will of the state in the sense that a cabinet department or an armed force is
supposed to carry out thewill of the state. We expect courtsto beindependent and follow rulesof law. We expect the judges
will, infact, not communicate with the Executive Branch over matterswith which they are dealing.

Theremay bealarger senseinwhich you can call acourt apart of an overall governance system. | leavethat toyou.
But | do not think that thisis an act of government. There is no executive branch. There's no state to which this court is
attached. Were it to be attached to some larger structure, that would be world government, of which | assume no onin this
room would approve.

The fact of the matter is that thisis a court which has been created by individual states and governments in the
fulfillment of their sovereignty. Thisis a court which is a consequence of eight years of very hard work by individual
government delegations instructed by their governments through their sovereign processes to put an institution together.
There was very vigorous representation of national interests, including by the United States, in the creation of this court.
This court is derived from actions in pursuance of sovereignty by individual governments. It is not something that has
somehow materialized out of aninternational ether, and we are suddenly surprised by finding itsexistence. It'saresult of an
extremely long process. |I'mwell aware of it because | participated in that process from the beginning.

You may have problemswith the court, but you can’t say that it is something that is somehow divorced from nation
states and their sovereignty. We may feel that our sovereignty in someway or another isaffronted by thiscourt. | don’t feel
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that way. | think thisisan opportunity for leadership and action by the United States, and | think the United States made a
dazzling display of its sovereign capabilities by the enormously expert and effective contributions it made to this court.

The court exists because other countries wanted it, fought for it, worked hard to get it, and they did so in the full
exercise of their national sovereignties.

MR.GEDE: Professor McGinnisis poised to pounce here.

PROFESSOR McGINNIS: | certainly think thiscourt is exercising governmental power in any core sense of governmental
power. It'sgoing to put peoplein jail without the consent of particular sovereigns. What could be more of an exercise of
governmental powers than Utah.

It is true that sovereigns have brought this court into being. But that, of course, was true of the United States
Constitution. A lot of states were sovereign and they breathed life into another juridical entity that went and had alife of its
own. | think we have to understand that that is what is going on with respect to the court, and we have to hold it up to the
same kinds of standards that we do to other kinds of constitutional mechanismsin trying to measure whether its structureis
going to lead to accountability, and whether its structureisgoing to take away politically driven discretion. Andit’'sonthose
kinds of featuresthat | think the court falls short.

But | think it isagrave mistaketo think that thisis not governmental power. Itisgovernmental power of the most
fundamental kind to put peopleinjail, sometimesfor therest of their lives, and it isgovernmental power that isnot, and quite
understandably because of the theory behind the court, exercised by any sovereign, but is exercised even sometimes agai nst
the judgment at least of some sovereigns of the world.

So, it has to be measured and it has to be defined in away that is going to at least meet the kind of standards for
structural accountability that we seein other constitutive mechanismsthat exercise governmental power in sovereign states
whose political systems we respect, like the United States.

MR. GEDE: Let meask thefinal moderator’squestion, thenwe' Il openit up for questionsfrom theaudience. I'll makethis
between Mr. Washburn and Mr. Casey.

Mr. Washburn, could you describe or explain to us the principle of complementarity in the statute, including its
exceptions — in other words, when it does not apply — Mr. Casey, your perspective on that.

MR.WASHBURN: Okay. | hopel can give atechnical description of complementarity with which both Mr. Casey and | will
be happy, so that we don’t have to debate over that and can debate over other aspects of it.

Assimply stated as| can makeit, complementarity ariseswhen anation comesto the court and it hasmany different
opportunities to do this— and this nation need not be a state party, incidentally.

Complementarity arises when anation comes to the court and says you are addressing, investigating, prosecuting,
trying, anindividual with whom we have somekind of ajurisdictional nexus. And thereare many different waysinwhicha
nation could have that jurisdictional nexus. We intend to investigate, prosecute, try, or what have you, this individual
ourselves. Therefore, we demand that you stand down, not pursue this further, and let us take over in this case with this
individual.

The statute requires the court to do that, unless the judges determine — here are the exceptions you are asking for
— that the state in question has no judicial system — if Somaliacamein and asked for this, obviously the judges would not
giveit, or if Afghanistan camein and asked for this, you don’'t have a court system; you can't carry out what you are asking
for — or the judicia system is not worthy of the name, it's a sham, it doesn’t meet the international standards for an
independent judicial system; or that the request is made in bad faith.

| was present when these exceptions were debated. The basis, obviously, for retaining this final judgment in the
court in the case of the judges is that without these exceptions, any country could, under any circumstances, make this
demand, if it had any reasonable jurisdictional nexus. The court would have to grant it. And the court would become an
empty shell because no cases would come to the court except in those few cases where there was consent. But any country
— most countries— if it didn’t like theideathat the court wasinvestigating somebody, could pull the case out and frustrate
the court’s purposes. Thisisvery clearly stated by awide range of nations.

A final thing to say about complementarity isthat although the United States may not fedl it issufficiently complete,
it fought very hard to get it and the phrasing of it in the statute was on the basis of the text provided by the United States.
Thank you.

MR. CASEY: Well, complementarity isclearly thereason — | would bet asubstantial sum that it'sthe reason — every one
of the 67 partiesthat havejoined the Treaty joined it. They all assumethat it will protect them. | think they may ultimately be
surprised because how complementarity is applied will depend entirely upon how the court choosesto apply it. There'sno
super-appellate court you can go to, to get its decision reversed.
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But | think, from the perspective of the United States, complementarity is peculiarly problematic because under the
Rome Statute, under Article 17, the court isfreed of its obligations under complementarity, if it concludes that the proceed-
ings in the targeted state were not conducted independently or impartially.

WEell, wehaveaproblemwiththat. Under our Constitution, the President of the United Statesisthe commander and
chief of the armed forces, and heis a so the chief law enforcement officer. In any case that might come before the ICC, the
President isapotential target. Andinfact, if youlook at the prosecution policiesinthe Hague, inthe ICTY, he'sthe preferred
target. They always want to get as high as possible. You don’t make a career prosecuting privates.

The President hasaconflict of interest. The men and women who will beinvestigating will work for him, and heis
one of the people that needs to be investigated. | mean, it's one of the conundrums that was always used to justify the
Independent Counsel, and | hope that we have learned our lesson, that it is better to depend upon the political structure of
the Constitution, rather than to try to set up these extraconstitutional means.

But | think in any case, in our case the |CC has aready-made excuse to ignore complementarity and to go after us
whenever it chooses.

MR. GEDE: Thank you. Let'stake 10 minutesfor questionsfrom theaudience. Thereisamicup hereand | think it'sworking.
So, unless you have a booming voice, please use the mic. But if you have a booming voice, please stand up and ask your
guestion.

Yes, sir.

AUDIENCE PARTICIPANT: I'd like the panelists to comment on the accuracy of |CC's ability to compel production of
witnesses and evidence for both prosecution and defense, particularly protection of the defendantsiif there is not sufficient
cooperation from states in producing evidence for them.

MR.GEDE: Any member? Mr. Washburn.

MR.WASHBURN: All international organizations, unlessthey areto be part of aworld government, have got an enforce-
ment problem, and you' re quite right to raise this, and | want to be equally candid in responding to it.

The effective functioning of this court will depend on the cooperation of states. In the case of states parties, those
states are bound to provide that cooperation. Inthe case of areferral by the Security Council to the ICC under Chapter 7 of
the U.N. Charter, stateswill be required by the mandatory powers of the Security Council under Chapter 7 to cooperate with
the court. That would presumably include the United States, aswell.

We can only look at the track record. The track record of the two ad hoc tribunals — and Mr. Casey’s had more
experienceonthisthan | do, so hemay correct me— ismixed. There’'sbeen good cooperation in some cases; not such good
cooperation in others. You can have countries that play games with the court. You can have witnesses that can’'t be
compelled because the court doesn’t have physical enforcement powers. It has no constabulary, it has no police force. As
aproponent of the court, | believeit would be undesirable for the court to have those powers because that would indeed turn
it into an early element of world government.

The positive aspect of thisisthat we havefound it possibleto conduct fair trialsin these two bodies, with witnesses
present. Witnesses and victims do wish to come forward and to testify. There is a victims/witnesses unit, which is
specifically designed to encourage that.

In the case of defense witnesses, thisis the purpose of the defense counsel unit, which the registrar is now going
to be bound to support and assist.

Theregistrar, under the Rome Statute, is required to assist defense counsel in bringing witnesses to the court and
in making them available and supporting them to testify on behalf of the defense. | don’'t want to tell you that there are
physical enforcement powers; therearen’t. Therewill be problemsinthisarea.

| believethat asthe court takes hold and as countries are willing to cooperate with it and with the Chapter 7 powers
that the Security Council can confer on the court, with skillful defense counsel and the court doing its best it can produce
witnesses. If witnesses are not available, what will in most cases happen is that the prosecutor will not be able to make his
case.

Therewill not be, using the standards of the court, the ability to convict someone simply because he or she has not
been able to produce witnesses on their behalf.

AUDIENCE PARTICIPANT: KenJonesfrom The Congressional Quarterly. Can the proponents address the question of
whether there’s something other than political judgment and distinguish between good bombing that we might do and bad
bombing that Saddam Hussein may do? Good environmental damage that we might cause and bad environmental damage
that others might?
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MR. STOELTING: Thequestionsbeforethe court will not be, isthis good bombing or isthisbad bombing? The questions
before the court are, were there crimes within the jurisdiction of this court that were committed? And those questions are
guestionsthat we have some history of dealing with. We haveten yearsof jurisprudencefromtheICTY andtheICTR, avery
extensive body of caselaw interpreting the very law that’sto be applied by thisinstitution. There'savery extensive body of
commentary. There'slegidative history of the court.

So, the question of how the law, which is clearly established law recognized by the United States and al govern-
ments of the world — the question of how the law will be applied to specific actswill be the samejudgmentsthat every judge
and every prosecutor and defense lawyer deal with every day. What arethefacts? What isthelaw? And, isthere sufficient
evidence of intent? Here, | think because the intent is at such a high level, that carves out an enormous body of acts.

There also is a provision in the Rome Statute that says that any ambiguities are to be construed in favor of the
accused. And if there's any leeway in terms of interpreting the law, that leeway in interpretation isto go in favor of the
accused.

MR. WASHBURN: | would simply somewhat generalize what David said. The kinds of issuesto which you refer — the
guidelines for the judges making them are spelled out in very great detail in both the Rome Statute, and furthermore the
Elements of Crimes. The Elements of Crimesis a document that the United States negotiated, and on which it joined the
consensus adopting it in the U.N. preparatory commission.

The Rome Statute and the Elements of Crimesare specifically created in extreme detail, in very great detail, to avoid
excessive leeway in making those kinds of judgments. AsDavid says, these kinds of judgments have to be made by judges
all thetimein applying thelaw to thefacts. Inthe case of the Rome Statute and the Elements of Crimes, the countries creating
these have done their very best to reduce the amount of interpretation or discretion on the part of judges on tough questions
like thisto the absolute minimum.

MR. GEDE: By body language, Professor M cGinnisisready to pounce again.

PROFESSOR McGINNIS: | just can'tentirely agreewiththat. | mean, you can put in however much detail you want, but the
factsare, to try to balance environmental damage and collateral damageto civilians against military objectivesisan inher-
ently open-ended inquiry that no matter how many words you put down in guidelinesisn’t going to erase the open-ended
nature of that inquiry.

And of course, we haven't even discussed the crimes of aggression, which aren’t even defined as we speak today,
that are going to become part of thisjurisdiction. And again, inevitably you have this political aspect of discretion. What
troubles me, again— and | would make an anal ogy here— isthat we havethe | CC, prosecuting crimesthat are so general and
require so much political discretion that they actually resemble more akind of common law of crimes.

Now, to be sure, there may be precedentsthejudgeswill use. But we, from very early on, rejected akind of common
law of crimes because we feared that that would give too much discretion to those who wanted to put peopleinjail. And |
think it's even worse in the context of inevitably political judgments about aggression and balancing civilian and, indeed,
environmental casualtieswith military objectives.

MR. GEDE: I'vebeengiventhehighsign, andI’m afraid we' regoing to have to take our break. | apologizethat therewere
two more hands for questions. Do we have five minutes, or — we need our five-minute break.

Before wetake afive-minute break, these panel memberswill be herefor afew minutes. Thosewho didn’t get their
guestions answered, please grab them, but please thank them for their contribution. It was an excellent panel.

1 Mr. Stoelting’s comments are made in his personal capacity.

* This panel was part of a conference sponsored by the Federalist Society’s Criminal Law & Procedure and International
& National Security Law Practice Groups and the American Bar Associations Standing Committee on National Security
Law. Itwasheld on May 23, 2002 at the National Press Club.
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FEDERALISM & SEPARATION OF POWERS

THE RoLE oF THE SENATE IN JuDICcIAL CONFIRMATIONS™

Douglas Kmiec, Dean, Columbus School of Law, Catholic University and Former U.S. Assistant Attorney General, Office
of Legal Counsel

Elliot Mincberg, General Counsel, People for the American Way

Doug Cox, Gibson Dunn & Crutcher, moderator

MR. COX: My nameis Doug Cox and on behalf of the Federalist Society and its Federalism and Separation of Powers
Practice Group, welcometo today’s special event, adebate on the role of the Senatein judicial nominations.

Our formal topicis: Of Senate Default and Judicial Nominations. Doesthe Constitution Requirethe Full Senateto
Act? Wecall it adebate, but we are going to be proceeding informally. We hopethat oncewe' ve heard from our gueststoday,
we are going to get some interesting questions from the audience, so we will be looking to you.

These days, the role of the Senate in judicial confirmations has become increasingly contentious. What little
certainty we thought we had seemsto be disappearing under the pressure of partisan politics. Taketherole of the President.
Most of us here today would agree that the Constitution grants the power to nominate judges, at least, to the President, and
that the President alone has the power to nominate. He doesn’t share that power with Congress or with the judiciary. After
all, presidents and presidents alone have been nominating judges for 200 years.

But even today, that bedrock principle appears uncertain. Consider a recent insight offered by Senator Jeffords.
Senator Jeffordsis alawyer and has spent the last 27 yearsin Congress. The functions and duties of his office are defined
in the Constitution. Asamember of Congress, heis constitutionally obligated to take an oath to support the Constitution.
Thus, asamatter of professionalism, aswell as patriotism, the Constitution must have been hisdaily study for 27 years. He
has a very good basis to claim to be the real constitutional expert.

Senator Jeffords, with this background in mind, recently opined that he “slept better at night because he knew
Senator Leahy was picking the judges.” So, as he has observed from his expert perch, the functioning of the judicial
nomination and confirmation processtoday, he perceivesthat the power of selecting judges belongs not to the President but
to the Chairman of the Senate Judiciary Committee, an individual and office not mentioned in the Constitution.

A good case can be made that Senator Jeffords is not exaggerating, and that Senator Leahy isindeed picking the
judges. To besure, heis subject to political constraints and may suffer apolitical loss now and then, but the sameistrue of
all Constitutional actors. Hispower to pick isalso limited by thelist of namesthat the President isgood enough to submit to
him.

Itisnot implausible today for a senator to conclude that by deciding for which judgesto hold hearings, by making
negative votes amatter of party discipline, and by ahost of other maneuvers, Senator Leahy isde facto picking the nation’s
judges. Senator Jeffords' insight thusis not based on constitutional abstractions but on practical realities, and perhaps he
is on to something.

In many disputesinvolving the separation of powers, the actual conduct of the executive and legidlative branches
function asagloss on the meaning of the constitutional text. Certainly, al of the dueling statisticswe' ve seen in recent weeks
as to rates of confirmation under other presidents are designed to make prior practice a touchstone for the reasonable
exercise of the Senate’s constitutional advice and consent power. And perhapsthe practice of permitting the Chairman of the
Senate Judiciary Committee to exercise the de facto veto on judicial nominations is simply the most recent gloss on the
presidential nomination power.

WEell, no doubt our guestswill be ableto clear al thisup. We are honored to have with ustoday — and we arevery
grateful to have with us today — two very distinguished gentlemen. Our first speaker will be Douglas Kmiec, Dean of the
Catholic University Law School. Dean Kmiec isone of the nation’sleading expertsin constitutional law, just like Senator
Jeffords. Prior to coming to Catholic, he taught constitutional law at Pepperdine and Notre Dame. Heisthe author or co-
author of numerous books, and he headed the Justice Department Office of Legal Counsel under Presidents Reagan and
Bush. Hereceived hislaw degree from the University of Southern California.

Elliot Mincberg, our other guest, will respond to Dean KMIEC and offer some additional thoughts. Heis Vice
President, General Counsel and Legal Education Policy Director of the Peoplefor the American Way Foundation, an organi-
zation that promotes public education and constitutional and civil rights, and an organization that is no stranger to fights
over judicial confirmation. Inaddition, he servesas Vice President for Peoplefor the AmericaWay. Healsoisan expertin
congtitutional law, with an emphasis on First Amendment law, and he has served as counsel in a number of important First
Amendment cases.

Prior to joining the foundation, he was a partner at Hogan and Hartson. Hereceived hislaw degree from Harvard.
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As| mentioned at the outset, our guestswill sharetheir thoughtswith us, and then wewill open things up for questionsfrom
the audience.

MR.KMIEC: Well, thank you, Doug. | am grateful to the Federalist Society andto all of you for allowing meto addressthis
important topic and of courseit isan honor to be put in the pantheon of constitutional scholars as Jim Jeffords.

Thisisavery important and vital topic, and whilel am indeed honored to addressit and to participate with Elliot to
exploreit with you, it will also not only prove | hope elucidating but it will eliminate any possible chance | may have had of
judicial nomination.

But that isokay. That will merely put mein theranks of alarge number of other people who are great distinguished
rank in the profession, in the academy and elsewhere, and who deserve to be on the bench but, in fact, are finding it far too
difficult and far too problematic to secure that position of public service.

Thereislittlequestion, | think in the reasonable mind, that President Bush’sjudicial nominees have been singled out
for particular disfavor. One can play with agreat many statistics, and I'll just give you the one which | think is the most
relevant. |f you comparetherelevant period of time, namely, the early period of the presidential administration, the President
has put forward 103 nominations— at least | think that was the number earlier thisweek. Of that number, 55 percent have
been confirmed. Inthe same period of timefor Mr. Clinton, it was 90 percent. Inthe same period of timefor hisfather, it was
93 percent. Inthe same period of timefor President Reagan, it was 98 percent. Thereissomething amiss.

Now, when you explore the public reasons given for what isamiss, normally what you get isaversion of tit for tat.
There are several problemswith that argument. Thefirst isthat the percentagesindicateit isat best only partially true. The
second is that the argument takes us nowhere. Having been married for some 29 years, | am familiar with a certain line of
argumentation.

One can spend agreat deal of time asking who isthe last oneto fail to take out the garbage, to fail to hang the key
on the hook, or to turn off the lights in the basement. These conversations tend to be pointless, recriminating and lead to
larger issues.

They aso do absolutely nothing about the garbage, the light in the basement or the key that’s missing from the
hook. Andtheargument that is given by the Democrats asto why only 55 percent of these talented people, including people
like Estrada, John Roberts, Jeff Sutton, Mike McConnell, have not been heard from is equally unavailing and pointless.

You get a second line of argument and that is“Well it's not just that you did it to us,” which of course as| said at
best only partially true, “but it's also that we just don’t like you.” And the syllogism runs something like this. President
Reagan and President Bush were particularly good at nominating people who would follow their judicial philosophy;
President Clinton apparently was busy doing other thingsand did not have time to appoint membersto the bench who would
follow hisjudicial philosophy and, therefore, by indirect implicit unremunerated pre-numeral delegation, the Senate Judiciary
Committee and its Chairman have taken up thisresponsibility. Thereare several problemswith thisargument aswell. They
areall relatively patent.

Thefirstis, it'shardly true. Yes, Mr. Clinton did appoint alarge number of peopleto the bench and yes, they are
discernibly different than Reagan and Bush nominees, but they are not different so much on ideology in a political sense,
they are different on whether or not one observesthe Congtitution. If, infact, one hasafamiliarity with federal staterelations
and their proper orientation, afamiliarity with text and original understanding, and adesireto have principles of nondiscrimi-
nation based on race, then, yes, you can say thereis a difference between Reagan and Bush nominees and at least some of
those that now grace the bench because of the previous president.

And of course, the Senate Judiciary Committee has no presidential prerogative to step in for him. But worst of all
about this ideological balancing argument is that, first of all, ideology is not defined and balancing is not defined and the
authority to do it is nonexistence and pernicioudly it is anontrivial attempt to destroy judicial independence. Insofar asit
involves untenabl e questioning or promises in the context of the confirmation proceedings, it simply cannot betolerated as
arespectable academic view.

So, | think we have aproblem. The problem can be stated in variousways. The Judicial Conference of the United
Stateshasalist that they keep of the number of judicial emergenciesinthe United States. It'saterminology that | don't think
isquite saturated into the public mind yet. You know, we are going home on the Metro— oh my goodness, there'sajudicial
emergency.

| watched Dick Leon take his investiture yesterday with great grace and applause, deservedly so. But | also
thought of the poor man getting the case docket he was about to get; and his district is better than some others.

So, here’sthe question. Isthere aconstitutional default? Yes. Isit an abuse of constitutional authority for what's
taking place? The answer isyes. Now, the critical question — can this abuse be remedied? At its most general level, the
answer isremedied how? That's another question and not an answer. But most likely, through the people and their choice
of senatorial representatives, which is a long-term answer and a true one to our political process, but not necessarily an
immediately hopeful one. Thisled meto focus, for purposes of our discussion here this afternoon, not just on the general
default but on the specific means by which the Senate Judi ciary Committee, under the leadership of Mr. Leahy, isproceeding.
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And that meansis, of course, to defeat judicial nominees not only by stall and delay, but presumably in committee, as was
donewith Charles Pickering. Now the questionis, isthat constitutionally permissible and authorized? | will make the case
here this afternoon that it is not.

Now, let’sdo some constitutional basics. Thereisno question but that the Senate has broad authority to set itsown
rules. | noticethat Elliot hasaCato Constitution, which | think isgenerally the same Constitution asthat adopted in 1787 —
except that the Declaration of IndependenceisArticle 1.

In Article 1, Section 5, it provides that each House may determine the rules of its own proceedings. Thisis, of
course, quite a broad authority but it is not an unlimited authority. No one would ever contemplate that Senate committees
could be organized around impermissibleracial or gender lines, nor would one assume some facetious notion that the Senate
Judiciary Committee can undertake to decide cases or controversies — a power obviously given, the last time | looked, in
Article 3 to the courts. And | would submit that there is no reason to believe that the Senate Judiciary Committee has the
authority to defeat ajudicial nominee within its own ranks without sending that matter to the full Senate.

| believethe Senatebelievesthisaswell. If youlook at Rule 31 of the Senate Rules, it providesthat thefina question
of every nomination shall be, “will the Senate” — noticeit’s not ten Democratic members of the Senate Judiciary Committee
— “will the Senate advise and consent to this nomination?’

Beyond the Senaterule, itisuseful to look whereit isalways useful ook if onewantsto construe the Constitution:
the text of the Constitution. Thetext of the Constitution providesin Article 11, Section 2, that the President — as Doug has
already affirmed, notwithstanding Mr. Jeffords’ somewhat interesting opinion — the President shall nominate and by and
with the advice of the Senate (again, not the Senate Judiciary Committee) appoint judges of the Supreme Court, etc. Thisis
aproposition that was early confirmed by a Senate resol ution found in the Executive Journal of 1789, which providesthat all
guestions shall be put by the President of the Senate, and the Senators shall signify their assent or dissent, by answering —
| loveto say it thisway — vive voce, aye or nay.

Now, that text is bolstered in a very important way, and in an unequivoca way, by the Federalist Papers. The
Federalist Papers are not the Constitution, but they are helpful guides to the understanding of the Constitution.

Federalist 76 and 77 arereplete with referencesfrom Alexander Hamilton in his defense of thisparticular organiza-
tion of the appointment power, with the proposition that the Senate check will be one exercised “by the whole body, by an
entire branch of the legidature.” Thisis not just casua language. Thisis not just throw-away language that Alexander
Hamilton was including for purposes of rhetorical flourish. This was reflecting the Constitutional Convention’s specific
rejection of having a nomination process checked by a smaller body because the exampl e was before them of the appoint-
ments by the governor of New York, which were subject to confirmation by asmall council of advisors. Hamilton said that
was a sure prescription for disaster or, in his words, every mere council of appointment, however constituted, will be a
conclaveinwhich cabal andintriguewill havetheir full scope. Hamilton makesclear in Federalist 76 and 77 that small groups
given the check on the appointment power are more subject to targeted improper influence and are far less accountabl e than
the full body, the entire legislative branch, that is contemplated by the Appointments Clause in the Constitution. In his
words, “If asmall committee or council isgiven the confirmatory authority, all ideaof responsibility islost.”

We are living that reality. All idea of constitutional responsibility has been lost. And worse than lost, it is now
starting to invade, in ways that even Hamilton couldn’t contemplate, the executive function. Hamilton asked the question
rhetorically in the Federalist Papers, could it bethat giving thefull Senate aconfirmation role would somehow put the Senate
in the position of extorting powers from the Executive that rightfully belong in the Executive? And he answered his own
guestion by saying, in relation to what objects, what could the full Senate possibly be asking of the Executive to take away
the Executive' s power?

We know that since Senator Leahy has determined that his committee should in fact be the cabal that Alexander
Hamilton feared, we know what is happening. The committee is now asking for the deliberative internal documents of the
Solicitor General of the United States, not for serious, necessary review of anominee but for sheer political harassment. And
thelitigation policy and strategy of cert-worthy cases and strategy through the lower courtsis something, quite frankly, that
isnot subject to be bargained for in amatter of confirmation. And to suggest it in the context of Mr. Estrada’snominationis,
| think, one of the lowest momentsin the history of that committee.

Beyond text, beyond context, we have historical practice. And hereisthehistorical practice. Not asingle Supreme
Court nominee has ever been meaningfully defeated in the committee. Yes, it'strue that Homer Thornbury didn’t get to the
full Senatefloor. It'salso truethat Abe Fortas got defeated, and therefore there was no room for Homer on the bench. Aside
from that one little historical fillip, every Supreme Court nominee has gone to the full Senate. And therefore, it's not
surprising that Mr. Daschel* and others entered into an agreement at the start of this Congress that that's how Supreme
Court nominees would betreated. Thereisno justifiable basis not to treat lower court nomineesin the same fashion.

Now, what’sthe historical practice on non-Supreme Court nominees? Here, | rely upon the Congressional Research
Service and itsown report. 1t'sown report isthat, by any way you want to count it, at most, there have been four nominees
in the entire recorded history of our nation that have been defeated in the committee. And if you look closely at those four
nominations, what you discover isthat three of those four are not really truly defeatsin the committee but in fact very late
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nominations in a presidential administration that lapsed, or could not be taken after defeat or non-recommendation in the
committeeto thefull Senate. Only one casein my judgment — that of Jeff Sessionsin 1986 — isthe historical anomaly.

Now, if text and context and historical practiceis not enough to guide us, then maybe we should — and | say this
with sometrepidation — look at what thelegal academy isthinking. Well, amember of thelegal academy, not nearly inthe
same pantheon as Jeffords and KMIEC, but Larry Tribe has argued in his book that what matters most is that 100 Senators
of diverse backgrounds and philosophies will vote on the confirmation of any judicial nominee.

When welook at the modern scholarship that emerged about the Senate Judiciary Committee, and it was enormous
after the Bork experience, the typical recommendation made acrossthe political spectrum was not to enhance or expand the
role of the Senate Judiciary Committee but to lessenit. Infact, David O’ Brien, in hisreport called “ Judicial Roulette— the
Report of the 20th Century Task Force” recommended that the Judiciary Committee be avoided atogether.

Other reports argued that the way in which to secure more “mainstream” candidates was to have a constitutional
amendment that would require not majority within the Senate for approval but two-thirdsapproval. Noticethat none of these
scholarly inquiries assume that the question is disposed of with finality in the Senate Judicary Committee.

That's text; that's context; that’s historical practice; that’s modern commentary about the Committee and itsrole.
Where does this leave usin terms of a constitutional violation? Thisis the separation of powers section of this wonderful
society. We all know that a separation of powers violation occurs under our jurisprudence, either when one branch usurps
the authority of another or when one branch undermines the independence of a coordinate, co-equal branch. | think we are
there, ladies and gentlemen. Should there be ajudicial remedy? It'shard for meto contemplate that.

Justice Kennedy wrote sometime ago, “ It remains one of the most vital functions of this Court to police with care
the separation of the governing powers. When structure fails, liberty isalwaysin peril.” Isthereabasisfor judicial review
and interventionto correct thismischief? Onewould hopeit would not cometothis. But arewefar away from what the Court
invalidated as a legislative veto, a committee attempting to affect others outside of its own branch, contrary to the single
finely wrought procedure outlined in the Constitution itself and its own history? Are we very far away from executive
impoundment? Presidents who have assumed the ability, contrary to specific and undeniable statutory mandates, not to
follow those mandates?

Yes. | know what you' re thinking; | hear it. Nixon v. United Sates— what's he going to do with Nixon v. United
Sates? Not Richard; Walter. And, of course we know the issue there was the power of the Senate to arrange itself so that
acommittee basically conducted the trial and made areport — and here’sthe critical difference, of course — made areport
tothefull Senatefor ultimate deliberation and disposition. Infact, Senate Rule 11, which wasrelevant inthat case, explicitly
guaranteed that the full Senate would determine the competency and the relevancy of the evidenceitself, and if it so needed
to send for witnesses to further augment the record before reaching its own conclusion.

Nixon'srationaleisthat judicial involvement in impeachments would undermine theintended Constitutional check
or unhinge considerations of finality. And in context, it is a quite sensible ruling on that score. But in this instance, the
opinion not only does not undermine the argument I’ m suggesting, it actually supportsit because alawsuit challenging the
absence of full Senate action on judicial nominees promotes aconstitutional check and promotesfinality, and doesnot inthe
least underminethe judicial or Senate function. It advocatesit.

WEell, Doug is being generous, but he's also pointing to the watch. And so, let me conclude. Judicia intervention
would not be my preferred course. But separation of powersviolationsare not invisibleto jurisprudence, nor canthey be. At
some point, alineis overstepped.

L et thisdiscussion today be a public invitation to the senator from New England and his colleaguesto exercise not
abuse of authority but stewardship — stewardship of the responsible power that he's been given. And let him take stepsto
expand the agreement that already exists, that every Supreme Court nominee will go to the floor but also that every judicial
nomineewill goto thefloor for ultimate disposition. If heisnot prepared to do that, et at |east the discussion begin that that
should happen where there are undeniable judicial emergencies, as defined by the Judicial Conference, and where the
nominees relate to those vacancies.

If that is not possible, then it seems to me that it is not only right but a duty to contemplate litigation and to
contemplate other strategiesin the advice of the President that may suggest, properly, under Senate Rules seeking to avoid
the Committee altogether — a prospect that is possible under the Senate Rules but | admit to youisquitefanciful. It can get
mattersto thefloor, but it can get mattersto thefloor for no particul ar purpose because one can imagine the body protecting
its committee structure, asit should, when it isresponsibly performing that structure.

It has been said by one senator that “every senator can vote against any nominee; every senator has that right.
They can vote against them in the Judiciary Committee and on the floor. But it is the responsibility of the U.S. Senateto at
least bring themto avote.” Those were the words of Patrick Leahy in 1997. But of course, that was then, and thisis now.

The Peoplefor the American Way have properly pointed out in their material sthat he wasreferencing not thefailure
to bring anomineeforward after acommittee action, but thefailureto call someone off the Executive Calendar. But | think the
principleisthe same, and the acknowledgement of the importance of full Senate deliberation isthe same.

Madison, asyou know, told usthat the very definition of tyranny isthe unification of thethree powersinto asingle
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hand. Friends, ladies and gentlemen, the undoing of the effective exercise of the three powersisno lesstyrannical.
Thank you very much.

MR.MINCBERG: It'sawaysapleasuretofollow Doug to the platform at these events. And | want to thank the Federalist
Society for inviting meto be here. Asl’ve said sometimes on other occasions like this, | feel very much like Daniel being
invitedtotheLion'sden. | hopeyou'll treat me aswell asthelionstreated Daniel.

I’'m glad that Doug used one particular word in hisremarks. Heused theword “fanciful.” | think, frankly, that isthe
best description | can think of concerning the view that it violates the Constitution for the full Senate not to vote on
nominees. | think itisafanciful point of view. | will support that for you through looking at the words of the Constitution —
yes, the Cato Institute version. | wanted to be sure you guys would accept that | was looking at the right version. 1I'll also
look tothe historical precedentsand what it would all mean, and then talk alittle bit about the real way to solvetheissueswith
respect to the judiciary and the appointment of the judiciary; something we at People For care very much about.

Now, it's absolutely correct that the words of the Constitution say that the President shall appoint judges with the
advice and consent of the Senate. In other words, for a judge to be confirmed, they clearly must be voted on by the full
Senate. A committee would not do. And that, | submit, iswhat Professor Tribe and Alexander Hamilton and all the other
people that were talked about by Doug are really referring to: that notion of a confirmation having to come from the full
Senate.

But nowherein that article of the Constitution does it breathe aword to suggest that the Senate must actually vote
in full on a nomineeg, particularly when, as we' ve seen for hundreds of years, much of the business of the Senate is done
through its committees. The Constitution also says, for example, that the President is to recommend legislation to the
Congress. Doesthat mean that the Congress has committed a constitutional violation every time the full Congress doesn’t
vote? Of course not. But don't listen to me; don't listen to people like Akil Amar, who have said the same thing. Listen
instead to afounding member of the Federalist Society, Gary Lawson, who wrote the following several years ago.

“The Constitution,” he says, “imposes no specific obligation on the Senate to act on the President’s recommenda-
tionswith respect to appointment or,” he said, “ even with respect to treaties. The Senate could simply refuseto consider or
vote on al presidential appointments or treaties.” Professor Lawson contrasts this, for example, with Article V of the
Constitution, which is quite specific. ArticleV saysthat when the requisite number of states say so, Congress shall call a
congtitutional convention. So, as Professor Lawson points out, the Founders knew how to mandate action by the full
Congress when they wanted to. They did not choose to do so with respect to Presidential appointments. And that, it seems
to me, ends the argument from the perspective of the constitutional text.

But go further. Look further at some of what's been suggested. Look at the U.S. v. Nixon case, for example.
Consider what the Constitution actually saysthere. The Constitution says, “ The Senate shall have the sole power to try all
impeachments.” It doesn’t say the Senate Judiciary Committee. If therewasever an argument, intermsof literal reading, to
say that it ought to be that the full Senate should act, it would be that.

But in fact, as Doug has conceded, the Supreme Court ruled that the full Senatedid not haveto sit over every minute
of the trial, although of course they must do the final vote. Why isthat? Because, again, the Constitution says so, quite
explicitly. Two-thirds of the members must vote with respect to an impeachment. So, based on puretext of the Constitution,
| think itisfrankly ano-brainer that the Constitution does not require the full Senateto take action oncethe Senate Judiciary
Committee has decided not to confirm aparticular judicial nominee.

But apply this— if you take Doug’s theory seriously — to what it would mean. Look at, for example, theliterally
tens and hundreds of nominations that have never been voted on at all. Look at what happened under the Clinton Admin-
istration, where, between 1996 and 2000, just for the court of appeals alone, more than 40 percent of the people that the
President nominated, never, ever got a vote. Was it a constitutional violation each time that didn't happen? Is the
constitutional violation made worse because the committee acts and the full Senate doesn't act? Of course not. We argued
strenuously, as did Senator Leahy, that the Senate should have acted on more of those nominees than they did. But the
notion that it's a constitutional violation just doesn’t cut it.

L ook at some other examples. After al, the Constitution doesn't treat judgesin one place alone. That advice and
consent power appliesto ambassadors and to all officers of the United States. So under Doug’ s theory, therefore, when the
full Senate refused to vote on the nomination of William Weld as an ambassador, that was a violation of the Constitution.
Somebody should havefiled alawsuit. JamesHormel in fact was approved by the mgjority of the Committeethat considered
his nomination asan ambassador. Therewereonly two votes against himinthe Committee. Nonetheless, Senator Helms put
ahold on hisnomination and the full Senatedidn’t voteonit. Wasthat aconstitutional violation? | would haveloved to have
seen Doug file that suit for Ambassador Hormel.

My favorite exampleisBill Lann Lee. Bill Lann Leewas hominated to the position of the head of the Civil Rights
Division under President Clinton. And he didn’t have enough votes to get out of committee. Democrats on the committee,
and, by the way, Senator Spector, argued that the full Senate ought to consider that nomination. It seemsto me, from a
political perspective, there's astronger argument for that than with respect to judges because, after al, officers are thereto

83 E n g ag e Volume 3 October 2002 Supplement



do the work of the President, and there's a pretty good argument that if the President doesn’t have the people he wants to
carry out hisjob, hisjob isbeing interfered with in avery direct way.

Here's what Senator Hatch, who now of course argues that the full Senate should vote on al of Bush'sjudicial
nominees, said. Hewas asked, isn’t this an issue of such importance that the full Senate should passon it? Senator Hatch
said, “No. That'swhat the Senate Judiciary Committeesjob isto do; to make these determinations.” WEe' re the confirming
committee, and if the person doesn’t have the votesto come out of the committee— and Bill Lann Lee did not — that should
endit.” To quote my friend Doug, | guess that was then and thisis now.

Now, with respect to the analogy to the Supreme Court, it is certainly true that the Senate, by tradition, has agreed
to consider all Supreme Court nominations. That'satradition that the Senate has had and that, frankly, | think the Democrats
deserve credit for continuing, rather than the approbation that they’ ve gotten. But with respect to previous nominees, if you
look at the period — and | look at the same Congressional Research-Servicereport that Doug does— if you look at the period
since 1980, there in fact have been six nominees to various courts — Senator Sections was one of them; so was Kenneth
Reiskamp and anumber of others— who were not able to get enough votesto get out of committee. Of those six, only one
got avote onthefull Senatefloor. Astothetimingissue, Reiskamp wasdefeated in April. Bernard Siegan wasdefeated in
July. | see no reason why you can argue that the congressional calendar would have made it impossible to have voted on
those folks. The fact is, there is no respectable constitutional argument for the position that the full Senate ought to be
voting on each nomination that comes through. If it did, Senator Hatch, Senator Lott, and all the rest, committed more
constitutional violations than | can count during the years 1996 to 2000.

That, | think, brings us pretty directly to the question that | think we all agree isan issue that ought to be looked at
what do we do about thejudicial confirmation issue? Thereisno question that what has happened since the mid-1990s has
caused the situation to deteriorate quite significantly. To his credit — whether or not it was because he was distracted by
other things, | certainly can't say — President Clinton did not, in his nomination process, make an attempt to push the
judiciary asfar to the left, one might say, as has been pushed by some of his predecessors to the right — something that a
number of my progressive friendswere quite critical of President Clinton for doing.

For example, look at his Supreme Court nominees of Ginsburg and Breyer. On both of those, he consulted with
Senator Hatch, even when Senator Hatch was not chair of the Judiciary Committee, before he made those nominations. He
continued that process of consultation with respect to lower court nominees. His reward was an unprecedented blockade
that occurred, beginning in 1996. | gave some of the statistics for that before.

What's been the response of Senator Leahy? So far, since last July when Senator Leahy took over the Senate
Judiciary Committee and when the full Senate became Democratic, 57 Bush nomineeshad been confirmed. That isthreetimes
the number that were confirmed in the first year of the first Bush Administration; more than twice the number than was
confirmed in the Clinton Administration’sfirst year. And if you compare it to years like 1996 when the Senate was under
Republican contral, it outclassesit incredibly. Do you know how many court of appeal s nomineeswere confirmed in 1996 by
the Republican controlled Senate? Zero. Not one. If there was anything that was a constitutional violation, | would liketo
see Doug take that case up to the Supreme Court or some place el se.

In fact, we can quibble about whether it' s appropriate to look at numbers and percentagesall day long. But thefact
is, inredlity, it is certainly true that the second President Bush has done avery good job, and | give those of you who have
populated his counsel’s office credit for nominating judges more quickly than his predecessors did on either the Republican
or the Democratic side. But there’sonly so much time one hasto processnominations. Evenif they submitted 300 nominees,
there would only be so much time to process those that have been through.

But if you don’t like my numbers and you prefer Doug's percentages, let's ook at one other statistic. That isthe
number of vacancies on the courts. In 1995, just before the Senate was taken over by Senator Lott and other Republicans
herewere about 65 vacancies on thefederal courts. Asof last July, just before Senator Jeffords' historic switch, the number
of vacanciesthat resulted from al the delaysthat we' ve talked about almost doubled to 111. The number today, for thefirst
timein morethan six years, has been reduced to 86.

So, | think that if you’ relooking at the actual performance of what has happened, the assertionsthat Doug has made
with respect to Senator Leahy are somethat he ought to take back. Hewon't, but he ought to, because Senator L eahy’sdone
an excellent job at trying to deal with thisissue.

What's the real solution? After al, it is certainly true that there are nominees that have been made by President
Bush, that we have opposed, other groups have opposed, and | suspect members of the Senate Judiciary Committee will vote
down. Some may even be voted down in thefull Senate, depending on what happensin thefuture. But isthereaway out of
someof this? | think thereactually is, if in fact your membersin the White House, and the President, weretruly asinterested
in solving judicial vacancies asin achieving other objectives.

The President announced when he campaigned that he was|ooking for judges and justicesin themold of Scaliaand
Thomas. Isit any wonder that Democrats and progressives are going to be skeptical, are going to be concerned, with respect
to nomineesin that mold? But, if in fact — and Senate members have pleaded with the Administration for this| don’t know
how many times — the Administration were more interested in putting people through, conservative nonethel ess, but not
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quite in that Scalia and Thomas mold, and tried to do some genuine bipartisan consultation, as President Clinton did with
respsect to a number of district court and court of appeals nominees, | think you could increase the number of people
confirmed till further. But aslong as members of this Society and members of the Administration are more interested in
pushing the Supreme Court and the federal courts as far to the right as Scalia and Thomas are, as long as they’re more
interested inthat thanin actually filling judicial vacancies, | predict thisproblemwill not go away because we and otherswho
care about thisissue are equally determined to say that the federal courts should truly be an independent check, and should
not in fact be captured.

Yes, itistrue. The President has every right to takejudicial philosophy into account when making these nomina-
tions. But by that sasmetoken, so doesthe Senate have every right to takethat into account initsprocessing. True peacewill
come if there is genuine bipartisan cooperation on this issue — something we and others have called forever along time.
That doesn’t just involve the Democrats and the Republicansin the Senate. Itinvolvesthe Republicansinthe White House,
aswell.

Let me end with one final note, the attack on Senator Leahy with respect to records of the Justice Department
relating to nominees. | have to remind Doug that in the days of the William Rehnquist nominations, which occurred during
Republican control, with respect to the Bork nomination, with respect to several other nominations, as was recently men-
tioned in the Legal Times, memos from the Justice Department have, in fact, been looked at in reviewing the nominees
qualifications, and | don't think that comes as any surprise. The notion that Senator Leahy is attempting a partisan witch
hunt with respect to any particular nominee frankly does not have support in fact.

| think it would make much more senseto spend | esstime debating the constitutional theory, which again, to borrow
— and usealittle out of context — Doug'sword, isfanciful. 1t would make alot more senseto spend lesstime debating that
constitutional argument and instead talking about whether or not it is possibl e that maybe some genuine bipartisan coopera-
tion could befoundinaway that would, infact, allow more of the vacanciesto befilled without jeopardizing, in our view, the
precious rights and liberties that the independent judiciary protects.

Thank you.

MR. COX: Well, we' ve heard strong opinions, strongly held, and our format doesn’t permit rebuttal, so no one’sgoing to be
leaping for anyone else's throat up here. But | think both of our speakers have given you, the audience, a target-rich
environment.

MR.MINCBERG: Doyouhaveabull’seyethat | could stand behind?

MR. COX: Notjust you by any means. | think that many people could have been surprised at the notion of wherethe Dean
ended up with his litigation suggestion.
So, questions. Gene.

GENE MEYER: I'minterested in whether Doug has a response on the constitutional question. It was avery interesting
argument, but | wasn't surehow he' drespondtoit. And | wantedto ask Elliot, | don’t know the numbers, but of the number
with Clinton, how many of that 40 percent that were nominated in that last three months before the end of term.

MR. KMIEC: My responseto thetextual argument that Elliot made would bethis. | don’t think there’sany either
textual or contextual support for drawing a distinction between the power to confirm and the power to consider. | believe
Alexander Hamilton makesit plan in the Federalist Paper, and I'll just quote him, that “ the President is bound to submit the
propriety of hischoice”, not just for purposes of confirmation, but in Hamilton’swords, to the discussion and determination
of adifferent and independent body, namely — again, quoting Hamilton in the specific — “the entire branch of the legida
ture.”

So, it'svery clear to me from the reading of the Federalist Papers and the arguments that Hamilton was seeking to
reject — namely, the argument in favor of asmaller group and acommittee or acouncil — that he wasfinding security inthe
size of the group and the nature of its deliberation, not just in terms of somebody that the smaller group likes as aresult of
cabal or intrigue, who managed to make it to the full Senate, and therefore you can now allow for the rubber stamp of the
Senate floor action. That's not what was contemplated by our Founders, and | don't think that’s what's envisioned by the
text. So, that would be my answer to that, Gene.

| do think there isadifference, by the way, between Nixon and this case. Thetext of the Nixon case talks about the
sole power to try impeachments. |f ever there was language in the constitutional text that invites courts to stay out, sole
powers language doesthat. And then you factor in the notion that the judiciary itself would have its function compromised
by engaging in review — you have to remember that the judiciary not only has an impeachment function, but it has the
function of trying the criminal casesthat often parallel, asit did in Mr. Nixon'scase. So, | think there are responses on both
the textual aswell asthe precedential issue.

Elliot.
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MR.MINCBERG: I'll answer Gene'squestion. With respect, Doug, | don’t think your responsesreally cut it, particularly
sinceit’'sclear that what Hamilton was talking about was a council that would have the power to approve nominees, which
isacritical difference.

But with respect to Gene'squestion, | don’'t have the numbersin front of me, and we do have them on our report that
we publish onour website. But | can recall anumber of examples of peoplewho literally waited years and years, sometimes
without a hearing, sometimeswithout avote. | think, for example, about the 5th Circuit. There weretwo nominees— Jorge
Rangel and Enrique Moreno, who collectively, between them, waited, | think it was something like three and a half years,
without as much asahearing. Both were nominated to the 5th Circuit Court of Appeals, in plenty of advancetimeprior toa
Presidential election. And | will say, at thetime, beginninginvery early 1996, and morerecently in’ 99, even before 2000, some
interest groups on the conservative side made quite clear their objectives. They wanted to stop any more nominees, as many
as they could, because they wanted to preserve as many as possible for a potential future Republican president to fill. It
didn’'t quitework outin’96. It did work out in2000. And there’sno question that stall had occurred for al that time, as| think
Doug and | both agree, is part of what has hurt the atmosphere on that issue now.

MR.KMIEC: Although, let mesuggest, weare now fully into thetit-for-tat marital disputeform of argumentation, which|
think gets us nowhere.

MR.MINCBERG: No— | wasonly responding to Gene's question on that. That iscertainly not my reasoning. | ammore
than willing to say, just based on the text of the Constitution, this argument doesn’t cut it.

MR.KMIEC: ButElliot, it seemsto methat you made essentially two arguments. You made an argument that they did it to
us — argument number one — and the argument that the only way out of thisimpasse is if you give us people that we
politically like. And the point, | think, of the President and the point of people advising the President is that thisisn't a
guestion of partisanship. Thisisn't a question of Republican or Democrat. Thisis a question of fidelity to the text and
structure and history of the Constitution.

To the extent that there were delays on nominees in the Clinton Administration, most of those who were delayed
were delayed because they had arecord of judicial performance or arecord that illustrated that they had a fascination with
implied causes of action, for reading federal statutesin ways that could not possibly be governed by the text and that was
largely governed by their own desire for aparticular outcome.

It seems to me that those are two qualitatively different objections. One is an objection that says we want an
outcome. We don’t like the fact that states have certain immunity from certain federal causes of action; we don’t like the
outcomethat the Commerce power may have alimit toit; wedon't like the outcomethat people with religious beliefs do not
have to be discriminated against in the context of federal programs. Those are objections that are basically political
objections that have great resonance in the political convention but should have no resonance before a Senate Judiciary
Committee.

MR. MINCBERG: | find it fascinating that Doug decriesthetit-for-tat and then proceedsto goright toit. The notion that
the Clinton nominees were delayed because they werewacko judicia activistsisfrankly wacko. Thetwo that | mentioned,
Moreno and Rangel, no oneraised an objection to that. Our current Attorney General, John Ashcroft, delayed awhite-shoe
litigator from Arnold & Porter, Margaret Morrow, for over three yearswithout any evidence of judicial activism. But even if
you believe those thingsto betrue, if anything, that would reinforce the notion that Democrats now have, that we need to be
awfully careful about who comesin.

Itiscertainly truethat President Clinton, for better or for worse— and again, some of my liberal friendsweren’t too
crazy about it — did, in fact, take seriously the advice part of advice and consent, did take advicein advance of nomination.
Itiscertainly not unconstitutional for President Bush to do the same. That kind of work, | think, would in fact bring us out
of thisproblem.

AUDIENCE PARTICIPANT: Will thefull Senate vote on nomineesthat have gotten out of committee?

MR.MINCBERG: | don't know. You'dhavetotalk to Senator Daschle about that. But again, | would bevery surprised if
the people who have been approved by the Committee are not voted on by the full Senate, at least by the time that they
adjourn. Whether it's going to happen between now and July, | don’t know. The President just yesterday asked the full
Senate and House to, before they recess, agree on a mgjor restructuring of the government and presumably to confirm
whoever he nominatesto that particular position. They might be busy, but | would be very surprised if the people approved
by the Judiciary Committee don’t get full votes before Congress adjourns— again, amarked departure from what happened
prior to that when the Republicans were in control.
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AUDIENCE PARTICIPANT: Wouldyou agreethat thelegal issue of confirmation isthe samefor judicial nominationsas
Executive Branch nominees?

MR.KMIEC: | think textualy, itisthesame. | can't draw any distinctions based on just the plain reading of the text and,
therefore, | would concedethat point to Elliot. But | do think, to the extent that we are informed in our understanding of the
text by Federalist Paper argument or by tradition that has followed from the beginning, that judicial nominees have been set
out in aparticular way both by the Founders and by the practice that perhaps does not extend to executive nominees.

It does seem to me, as Elliot’s argument makes plain, that agood number of executive nominees have been treated
differently; certainly far differently than Supreme Court nominees, both by agreement and long-standing practice. Even
though we may disagree as to the specific numbers, it'savery, very small number of lower court nominees who have been
disposed of with finality by the Committee, in the sense of the Committee acting and then not reporting out to the full Senate.

There'sadifferent number about the Committee not acting, and one can have adifferent debate about whether it's
amore grievous constitutional violation to do nothing, or amore grievous violation to reach aconclusion in a deliberation
and then not alow it to go forward.

MR.COX: Roger.

AUDIENCE PARTICIPANT: Concerning theargument from Hamilton, and thecabal in New York — isit not the casethat that
wasraised in reference to the fear that the small group would act to confirm people, and therefore deprive the full Senate of
itsvote, and it cuts the other way when you' re talking about denying? | see nothing in the Hamilton text that suggests that
he was referring to asmall acting committee denying; it's quite the other way around.

MR. KMIEC: W, it's an interesting read, Roger, but | think you’ re reading something into Hamilton that’s not there.
Hamilton istalking about deliberation and determination and discernment. It seemsto methat all thosethings, in discussion,
can goin either direction. You can have acommittee, as you have had, report a nomination favorably and the vast number
of judicial nominees do get reported favorably over time in terms of historical practice. But you can also have nominees
reported without recommendation and with negative recommendation. And there’snothingthat | seein 76 or 77 of Hamilton
that says he was talking about one case rather than another.

MR.COX: Yes,intheback.

AUDIENCE PARTICIPANT: I'dliketodirect aquestionto Dean Kmiec. What about the political questionsdoctrine? Bruce
Ackerman and some Senators said that because of Bush v. Gore, President Bush shouldn’t get involved in nominating
Supreme Court justices. Even if you're correct that the Constitution is violated, is our recourse truly to be found in the
courts? What about standing?

MR.KMIEC: Youknow, everything you havejust said was encapsul ated in the great hesitation that | kept articulating about
turning to the courts. | think thereisaviolation. | think thereisagood chancethat if one filed the complaint, it would be
treated as non-frivolous and not subject to sanction.

MR.MINCBERG: Doesanyonewant to take abet onthat one?

MR.KMIEC: Ontheather hand, | think theargumentsyou raisefor nonjusticiability are powerful argumentsthat would have
to be contended with. | don’t think they are as powerful asthey werein Nixon, as| have tried to distinguish Nixon, because
of thedifferent nature of thejudicial role here, which isaffirming aconstitutional check and affirming the separation of powers
without undermining other constitutional functions. In Nixon, you very much had, if you invited the judiciary in, to
undermineitsown functionintermsof criminal cases, and a so undermineitsfunctionsin termsof the check onthejudiciary
itself.

Asthe Chief Justicearticulated in Nixon, if youinvolved thejudiciary inthereview of Senate convictionsunder the
impeachment power, you' re inviting their review not just of judicial officersbut of all officers. And certainly, if youinvite
them of judicia officers, the single check on thejudiciary has disappeared, so that’s a different case.

Your question about standing is undeniable and woul d be one that would keep the lamp on the Dean’s desk burning
long and hard.

But that does not deny the constitutional violation, even though it may be non-justiciable.

MR. MINCBERG: | just want to mention one specific thing about Doug’s interpretation of the Nixon case, which again |
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think isjust plainwrong. What the Court was called upon there to do was not to get invol ved substantively in whether Judge
Nixon should be impeached, but just to enforce the Constitution’s requirement, which according to Judge Nixon, required
that the full Senate act at every stage on hisimpeachment. And again, the text seemsto be more with Judge Nixon on that
issue than with Dean Kmiec on that issue. The Court nonetheless rejected it.

AUDIENCE PARTICIPANT: Consultations, conciliation and even compromise may be abetter way to resolve some of these
disputes.

MR.KMIEC: Well, asaconstitutional matter, | think it iswell settled, as Doug said in his opening remarks. But it isthe
President’s prerogative to nominate. So, he does not have an obligation, as a constitutional matter, to consult.

MR.MINCBERG: Agreed.

MR.KMIEC: Asapractical political matter, | think onewould readily urge consultationin many cases. If that consultation
isto be more fulsome— to pick the word that Chuck Cooper used to usein the Office of Legal Counsel — if itisto bemore
fulsome, | would think there ought to be some consideration givenin response. Namely, wewill consult in advance but the
guarantee will be that every one of these people we consult about will go to the floor for the full, constitutionally-intended
deliberation.

MR. COX: We can't have reasonableness breaking out too much here. | mean, | thought the real response was the recess-
appointment talk.

AUDIENCE PARTICIPANT: You made mention that procedurally, you should treat judgeslike ambassadors, that thereisa
textual basisfor that. What are your views on blue slips?

MR.KMIEC: Well, my responsetobluedlipsis| don’t likethem. | haveasmuch didlikefor theblueslip processas| dofor
committeefinal determination. | do think therewasahelpful agreement reached to make at least the blueslipspublic. But that
really tells you that you' re about to suffer an injury and you are suffering an injury and it's not done anonymously; so, it's
the difference between being mugged by someone you know and being mugged in the dark.

Thefact of the matter isthat | think they’ re both aconstitutional and not consistent with the argument that I’ ve set
forth.

MR. MINCBERG: Which again, if it true, would have meant that there were multiple constitutional violations by now
Attorney General Ashcroft, Mr. Sessions and many others during the Clinton Administration.

But what | wastrying to talk about was the constitutional matter. Ambassadors, executive officers and judges are
all in the same part of the Constitution. | don't think that translates necessarily into the Senate deciding to give the same
deferenceto executive asto judicial nominees, or viceversa. As| pointed out, | think there'sastronger political argument that
apresident ought to get more deference with respect to peoplewho arein hisown administration. After all, they'reonly there
aslong as the president is. They're there specifically to fulfill his policy functions, as opposed to the judiciary, which is
lifetime, anindependent branch. And | think that isthetradition that hasariseninthe Senate, and | think, frankly, that'savery
good tradition, although | agree with you that the Constitution doesn’t differentiate.

MR.COX: Yes,sir.

AUDIENCE PARTICIPANT: Ontheissueof whether thereisaconstitutional requirement for thefull Senateto act onjudicial
nominations, | heard no distinction until amoment ago between the Supreme Court and the other judges. The Constitution
clearly allows, permitsthe Senate or the Congressto, by law, avoid the confirmation by the Senate, then Section 2 of Article
I1, except for ambassadors, other public officials, judges of the Supreme Court and other offices of the United States not
herein provided, which shall be established by law, whichincludesall judges except those of the Supreme Court, asthey think
proper, and the President alone and the courts alone are in the heads of departments.

So, in other words, the Senate does not haveto do it. They have an out, by law, if the Congress wishesto, to avoid
having to confirm these people at al. Thereisclearly adistinction, though, here, and a question, too, between the justices
of the Supreme Court and the judges of inferior courts.

MR.KMIEC: Thereisthedistinction. Obviously, one Court is constitutionally created and others are created pursuant to
legidation. | don't believe the Constitution’s ever been interpreted as— | assume you’ re not arguing that Congress hasthe
power to limit the terms of the federal judges that they appoint to Article I11 benches around the country.
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MR.MINCBERG: No. I think theargument isthat Congress could, by statute, say that for lower court judges, they shall be
appointed consistently with the Appointments Clause, but in other vehicles than advice and consent.

MR.KMIEC: Wel, | think it'sagood argument and it's one that would need to be contended with. | don't think it defeats
the argument insofar as one understands — we still have an argument about what it means, in terms, to give advice and
consent, and what the obligation of that is under the constitutional text.

AUDIENCE PARTICIPANT: TheConstitution clearly providesanout. They can evenlet the President doit and other courts
doit.

MR.COX: Yes,sir.

AUDIENCE PARTICIPANT: Elliot speaksof theimportance of cooperation and consultation, but | wonder how seriousthe
Democratic leadership would be. Didn't Senator Leahy say something, congratulating the President, that hisfirst eleven
nomineesisagroup we can work with?

MR.MINCBERG: Thefactis, anumber of those havein fact gonethrough, including, | should point out, somethat Senator
Leahy clearly would not have chosen. Edith Brown Clement, amember of this Society, conservative by any way, shape and
form, was confirmed to the 5th Circuit Court of Appeals. But anumber of them have not, and that’s because anumber of that
first group are frankly among the most controversial nominees. Several of them will get hearings; there’s no question about
that, thisyear. The Senator has promised hearings, and | believe he'll deliver, at | east with respect to PriscillaOwen, Miguel
Estrada, and | think Mike McConnell, | think were the three specifically mentioned.

But, as Senator Mike DeWine once pointed out, the Senate can’t operate first-come, first-served, becauseit would
slow the process down even more. When subsequent to that first group, the President nominated some folks — actually a
few of them, actally therewasalittle bit of bipartisan consultation. Therewere anumber of people nominated after that first
group who had consent or at least advice by individual Democratic senators.

Those people got through more quickly because, in fact, they were less controversial, it was easier to get them
through, and given what Doug has talked about, about the needs of the courts, it made sense to prioritize that way. But that
is unfortunately not the case with respect to a number of those first 11. A number of them are very controversial, very
troubling, and | think the Senate is doing the right thing in processing them carefully. You’'ll find more about that on our
website. I'm sure you'll disagree with it, but you'll find some of the reasons why a number of them, we think, are quite
controversial.

AUDIENCE PARTICIPANT: | wasjust wondering if the distinguished speaker from Peoplefor the American Way believes
that every single American citizen should be represented by a reasonable Senator who will move forward?

MR.MINCBERG: | think the American people certainly havetheright, if they really care about thisissue— as someonehas
suggested — to vote in a Senate that would do what you assert you want them to do. But in fact, President Reagan actually
tried to do that — some of you probably don’t remember this— in the ' 80s, tried to argue that because the Senate wasn't
approving some of hisjudgesfast enough, thisiswhy the Democrats ought to be turned out, and it didn’t work. There'sno
question, it's going to be tried again this year and we'll see what happens with that.

But | think that is no more true than it would be true to say that people have aright to demand, as a constitutional
matter, to vote on JamesHormel or Bill Lann Lee or many others. The notion that the full Senate must act on everything that
the President sends up would paralyze the legislative process.

MR.COX: WEe regoing to take one more question and then we' re going to end because weliketo finish very promptly at this
Society.

AUDIENCE PARTICIPANT: | just have a quick question for Mr. KMIEC. Do you argue that there's an affirmative
congtitutional obligation for the Senate to consider all nominees? And Mr. Mincberg, would you place any limits on the
Senate’s ability to delegate the stop power?

MR.KMIEC: I think thefirst questionisvery difficult. There'sanon-judicialy enforceable constitutional duty for the Senate

to take up nominees, but by virtue of thefact that it's not judicially enforceable, you’ re dependent upon the body of people
that you' ve elected to perform the function.
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MR.MINCBERG: I think it would beamost impossibleto concelvethe Senate giving away any of itspower — to an outside
agency. So, | don't think we have to worry too much about that. There are some other aspects of the Constitution that we
haven't delved into that might argue with respect to that, about giving the power to abody that wasn’t elected by anybody.
Certainly, the 19 senators on the Senate Judiciary Committee were elected by the people of their respective states.

MR. COX: | wanttothank both our speakers. Maybewe can arrange arematch after thefall elections. | want to thank all
of you for coming.

* This panel was part of a conference sponsored by the Federalist Society’s Federalism & Separation of Powers Practice
Group. It washeld on June 7, 2002 at the National Press Club.
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FEDERALISM & SEPARATION OF POWERS

THE JubiciaL CoNFIRMATION ProcEss: PERsPECTIVES FROM THE THREE BRANCHES*
Honorable Laurence H. Silberman, U.S. Court of Appealsfor the D.C. Circuit and former U .S_Deputy Attorney General

HON. SILBERMAN: Now remember, I'm speaking asafedera judge. | have, therefore, no view astowhat it islegitimatefor
Senatorsto ask and no view asto the fight as between the two parties concerning suitable nominees. | do observe, however, in
aneutral fashion, it seemsto me, that under the existing regime, as| understand it, in the Senate Judiciary Committeein my time,
it has always been true that nomineeswho were perceived on the extremewing, either conservative activists on the conservative
sdeor onthelibera side, wereawaysin sometrouble.

As| seeit now, using the standard that the Senate Judiciary Committee and its supporters would use means that no
nominee presently on our circuit court could get through—perhaps, maybe one or two—no nominee on either the Democratic or
Republicanside. Asl understand the standard, no onewith astrong judicial self-restraint philosophy nominated by aRepublican
whoiswell educated, smart and intelligent and agood lawyer can get through, and the samething istruefor hisor her counterpart
on the Democratic side. So, | think this present regimen means absolute stalemate if the Republicans were to apply the same
standard. But you note, it's focused on intelligence and deep thinking. The ones who seem to get through are those who don't
manifest any intellectual ability...or not avery strong intellectual ability. Now, thisisreally an extraordinary change. But, you
know, | have no view asto what is appropriate for Senatorsto look for.

| do have astrong view, however, of what isappropriatefor judicial nomineestodoor say. And | think themodel inthat
respect was Antonin Scalia. | confessthat | acted as his counselor. He said nothing when he was nominated and went through
the confirmation process rejecting any probing into his judicia philosophy that could be even thought to bear upon cases that
came before the Court. And he recognized that there was no stopping point.

| will never forget when he was asked the question whether hewould still stand by Marbury v. Madison, and therewas
arecess. He called me on the phone because a very skilled lobbyist from the White House, or being designated by the White
House, Tom Korologos, wastelling him that he had to answer that question, and that the senatorswerereally terribly upset about
his stonewalling.

Hecalled me on the phone and | said, you know, asamatter of principle, if you answer Marbury v. Madison, there sno
stopping point between there and Roev. Wade or anywhere el se, sothat’samatter of principle. Secondly, pragmatically, theonly
way you could ever be defeated isif you start answering these questions. So, he did not answer the questions. That was frankly
theright position.

We have gonedownhill sincethat time, when my colleague and friend Bob Bork went up. Hethought he could turn that
nomination processintoaYaeL aw School classroom, whichwasaprofound mistake, sincethey only recorded Senator Kennedy's
guestions and not any follow-up. So that didn’t work and it became a disaster, and it has become increasingly a problem for
Supreme Court nominees.

What isnew now isthe suggestion that thisis going to be practiced with respect to Circuit Court nominees. That'ssort
of astonishing. | think it was Senator Biden, that major legal thinker, who took thefloor of the Senateto say that if anomineedid
not answer his questions, which would go into how the nominee might rule on cases that came before him—certainly a a
philosophical level, if not on a case-specific level—he would filibuster. That’'s going to put alot of pressure on nominees.

But, the answer, it seems to me, for any nominee who goes up before the Senate is that it is unethical and it is
dishonorableto answer any questionsthat bear on how you would approach a case coming beforeyou. That includes questions
that are cast in philosophic terms because they can easily project onto cases that come before you. And if you have committed
yoursalf in public, that can’t hel p but have animpact on your decisionmaking processasajudge. Either you'regoingto bealiar,
as| think certain nominees have been, or you’ re going to be committed unethically asto how to rule when a case comes before
you.

Now having said al that, | will go on to say, with respect to the confirmation process, that in my view anomineeto the
federa bench, who is not independently wealthy and therefore, indifferent to the judicial salary the first prize is not to get a
hearing. It'sonly athird prizeto get confirmed becauseit is now apparent that, in light of what the Justice Department did under
Attorney General Ashcroft and the position they took in the Supreme Court, and the Supreme Court’srefusal to decide the case,
with three Justices dissenting, on the constitutionality of keeping judges from getting the cost-of-living increasesthat they were
guaranteed in legidation.

For most federal judges who are not independently wealthy, you face an inevitable decline in your red income, for
reasonswhich | can go into in question-and-answer. It isunwise, in my judgment, for any man or woman who relies upon the
federd salary totake afederal judicial appointment. It'sjust amistake.

* Judge Silberman’sremarkswere part of apanel sponsored by the Federalist Society’s Federalism and Separation of Powers
Practice Group’sProject for Judicial Independence. It washeld on April 15, 2002 at the Capitol Hill Club.
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INTERNATIONAL & NATIONAL SECURITY LAw

THE U.S. REsPoONSE TO THE INTERNATIONAL CRIMINAL CouRT: WHAT NEXT?
CaN THE ICC BE EFFecTIVE ON THE WORLD STAGE?*

Tom Malinowski, Washi ngton Advocacy Director, Human R ghts Watch

ElisaMassimino, Director, Washington, DC Office, Lawyers Committee for Human Rights

Prof. Jeremy Rabkin, Cornell University

Prof. Ron Rychlak, University of Mississippi School of Law and Vatican Delegate to the Rome Convention
Honorable Edwin D. Williamson, Sullivan & Cromwell and former Legal Advisor, U.S Department of Sate
Stewart Baker, Steptoe & Johnson and former General Counsel, National Security Agency, moderator

MR. BAKER: We're going to do this ailmost entirely out of questions, as opposed to set-piece presentations. So, let me
introducethe panel, whichisareally excellent panel. | will start with Tom Malinowski. Tomishead of the Washington office
of Human Rights Watch. He previously was chief speech writer for the National Security Council under President Clinton.
And, he'sworked for the Ford Foundation and for Senator Moynihan.

Next to himis Jeremy Rabkin, who teachesinternational law and American constitutional history at the Department
of Government at Cornell University.

Then, Ron Rychlak is aprofessor of law at the University of Mississippi, and who has previously practiced law at
Jenner & Block, and participated, | believein the |CC negotiations on behalf of the Vatican.

Then, ElisaMassimino isthe Director of the Washington office of the Lawyer’s Committee for Human Rights. She
has taught at the University of Virginia Law School and George Washington, and previously practiced law at Hogan &
Hartson.

Finally, we have Ed Williamson. Asmany of you know, he wasfor two and ahalf yearsin thefirst Bush Adminis-
tration. They actually called it thefirst Bush Administration, but they had something elsein mind. Hewasthelegal advisor
to the State Department, and apart from that dalliance with government service, he has spent his career at Sullivan &
Cromwell.

What I'd like to do is get to some of the questions about what we can do in the world we' re in now, where we've
already un-signed thetreaty. First, | think it would be useful to explorewhat the impact of the Treaty and why originally the
U.S. was so enthusiastic about it.

I'll ask Elisato lay out the reasonsthe U.S. wanted thistreaty in the first place.

MS.MASSIMINO: I'manxiousto getintothisdiscussion, too. The short answer isthat the best argumentsfor the | CC and
the reason why the U.S. wasfor so long so enthusiastic isthe same argument that we hear all the time, and that we all make
about domestic crime. It'sthe practical and moral value of justice and accountability, it’'s the deterrence factor, and it's the
guestion of victims' rights.

On those issues, the court is an important step forward, but obviously it's not a panacea. It's not going to deter
psychopaths. You know, people ask, will it be adeterrent to Saddam Hussein. It’s not going to deter people who cannot be
deterred anymore than domestic criminal law does. But, theideais essentially the same as domestic criminal law; onceit’s
shown that it works, the deterrent factor will be strengthened. Right now, the ICC is not much of a deterrent; it's not
operating. But, to the extent that the court works responsibly and well in holding people accountable, eventually that will
kickin.

MR. BAKER: So, Ed or Ron, what happened? Why did the U.S. turn around so dramatically on thisissue.

PROFESSOR RYCHLAK: Well, | don’'t know the inside workings of the government. But certainly, | think that if we're
going to talk about deterrents, as| look closer, | do not see adeterrent value from this court, primarily because we aretalking
about people who will be protected by an army. You have to get them out of power before you can prosecute these people.

| spoke to lobbyists at the U.N. about this. | said, “Do you really think there's a deterrent value in this kind of
situation?’ They said, “Well, we haveto do something.” Well, take pictures of Mussolini hanging upside-downinMilanand
blow them up into posters, if you want to convince people that we will take care of tyrants. | am not surethat acourt with no
death penalty, with a form of due process, with lawyers for the defense, will deter people. | think that's one of my big
concerns.

PROFESSOR RABKIN: | want to challenge the premise of the question, that this was something that America was
enthusiastic about. This is something that President Clinton was having fun with. That's different from America being
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enthusiastic about it.

And if you ask, why was President Clinton drawn to this, the answer isthat there were all kinds of atrocitiestaking
placein Yugoslavia. A lot of peoplewereworried about it, and Clinton, after he had that experiencein Somalia, said we' re not
getting involved in that. No troops. Therefore, let's send in lawyers. That's always a good gesture. Then, there were a
million people slaughtered in Rwanda, and Clinton said from the very beginning, “We can’t get involved in that; we can't get
involved inthat.” What do we do? Let’'ssend in lawyers. That was Madeleine Albright’s forceful foreign policy. Asshe
said, “We are the indispensable power because we have more lawyers than any other country in the world.”

You should not start from the premise that there’ sa serious policy objective here; you should start from the premise
that thiswas Clintonism, whichisdifferent from serious policy.

MR.BAKER: Sending inthelawyerswhen everybody’sgetting killed iskind of atwo-fer, isn'tit?
PROFESSOR RABKIN: Unfortunately, we send in the lawyers afterwards.

MR.WILLIAMSON: Stewart, | would enter my position that an international criminal tribunal ispossibly auseful tool to
haveinthetoolbox. It dependsvery much on how it'sdone and so forth. | mean, for example, | think that had we had Saddam
Husseinin captivity, wedefinitely would have preferred that he betried by aninternational criminal tribunal. | think what we
did with the L ockerbie defendants, while not perfect, was certainly the best solution under the circumstances.

The problem with this particular ICC really goes to the question that was discussed at the last panel. It is the
concept of complementarity. Incidentally, I’ dliketo take acouple of minutesto raise acouple of issuesthat wereraised inthe
previous panel, and perhaps those panelists can come in during the question period about it.

First, | would just makethe observation. Of the 67 countriesthat have ratified, seven of them each have populations
of less than 100,000, and include such mighty powers and contributors to maintaining international peace and security as
Nauru and the Marshall 1slands. But having said that, | do not deny that there will eventually be substantially more than 60
ratifiers, and that we would be able to find 60 countries with whom we do not basically disagree as to matters of criminal
justice.

There was a statement made by David Stoelting, and thisiskind of key to my understanding of the ICC. That had
to do with the question of the West Bank and the Gaza Strip. My understanding isthat after July 1, it is quite possible that,
say, on July the 15th, the I sraglistake out aschool by mistake or something likethat. 1t could be 2010, it could be 2030, it could
be 2003. Whereas, a Palestinian state established that coverstheterritory where those civilian casualties occurred, and that
that Palestinian state can certainly consent under Article 12 of the Rome Statute to the court having jurisdiction under those
circumstances.

PANELIST: It'smuch moreimmediatethan that.

MR.WILLIAMSON: WEell, let mejust correct acouple of conceptshere.

Second is on the role of judges — John Washburn, | would be interested in your precedents for this sort of
independent set of judges. The closest precedent that | know of isthe International Court of Justice. | do not believe that
anyone takes the position that those judges are not there acting in the interest of the governments. In fact, any defendant,
any party totheICJ, isentitled to have ajudge of itsown nationality sitting in that particular case. And |’ m unaware, except
in acouple of cases— it was usually involving the U.S. — where a judge voted against his own government.

And, on the issue of complementarity, | think it's alittle easier for me to focus on this using a slightly different
exampl e than what John Washburn used. Let’stake the case whereit’s not aquestion of whether or not the U.S. will try to
do something about the marine general who'sthe commander of Guantanamo Bay, for example. But supposewe' ve decided
that he was acting in accordance with the Geneva Conventions, or that the Geneva Conventions were not implicated when
he did not give the hearing as to the status of the detainees at Guantanamo Bay. Then, later, somebody brings a complaint
tothelICC, and the U.S. comes forward and says, we' ve aready donethis. | think it’s quite easy to reach the conclusion that
the U.S. isunwilling to prosecute this person for thiswar crime. So, | think youimmediately walk right into the exception for
complementarity, and it's that second-guessing that | disagree with.

MR. BAKER: Why don't we explorethat one. Does"unwilling” mean that the prosecutors can say, “Well, you obviously
haven't done a very good job of prosecuting this, or you haven't prosecuted it for reasons that seem sufficient to you, but
they don't seem sufficient to us?’ Tom, Elisa, do you think that is a plausible interpretation of “unwilling”?

MS.MASSIMINO: No. | don'tthinkitis. What the Statute saysand what the partiesintend, and those who were at Rome
can attest to this, is that “unwillingness’ is not an unwillingness to prosecute. It is an unwillingness to investigate
allegationsof violationsof thelawsof war. Infact, what I ve seenin having discussionswith the Bush Administration about
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thisvery issueisthat there has been alot of thinking and research and reaching of the conclusion— | don’t necessarily agree
with every element of that conclusion — about the applicability of the Geneva Conventions to Guantanamo. | think that
would probably constitute an investigation; certainly, awillingnessto investigate allegations of violations of the laws of war.

So, it's really important that it's not unwillingness to prosecute. You don’t have to prosecute in order to satisfy
complementarity. That would kind of defeat the whole purpose.

MR.WILLIAMSON: I'msorry, but Article 17 — and it’s sort of awkward to look at the wording — but it does say, unless
a decision resulted from the unwillingness of the state genuinely to prosecute.

MR. BAKER: Isthere anybody here who knows anything about Ixid arbitration? Probably not. Right? Okay, | get to say
whatever | want.

The Ixid arbitration was for arbitration of investment disputes between investors and nations. And it provided an
appellate process that was supposed to be very rare. It said, the only time the appellate panel can overrule the original
arbitration panel isif thereare no reasons given for thelower judgment. Thethird appeal — that panel said, well, yes, you've
got 150 pages of reasons here, but they’re not good reasons and that’s as bad as no reasons, so we are going to reverse.
There really was not much you could to at that point because everybody had signed up to the Treaty, and they used the
words of the Treaty.

What is the protection against that kind of interpretation of the words “genuinely prosecute”?

PROFESSOR RABKIN: Again, | think the premise of the question is mistaken becauseyou' relooking at thisasif it'salegal
forum. It'snot alegal forum. Itisutterly, totally, completely political.

To the extent that criminal justice has some kind of integrity in the United States, it's because we have a long
tradition of operating acriminal justice system, and we know what it is.

Supposewesaid, let’simprove our system by getting together with China, and then Chinaand Americawill together
synthesize the best features of their two systems, and it will be sort of broadly accountableto Chinaand America. Everybody
would throw up their hands and say that is insane.

Now, if youlook at thislist of who we' re doing thiswith, it happens not to be China, so don’t worry about that. But
itisquite alot of other very nasty countries which have no experience running anything except hate sessions at the U.N.
Basicaly, thislist isthe European caucus, everyone that they whipped inlinein Europe, and then their African colonies, with
just ahandful of others. It'sbasically Europe and Europe’s clients. And you have to ask with a straight face, France— do
we trust them to be impartial and serious and take alegal view of this? To ask the questionisto answer. Itisludicrous.

Let mejust add one morething. Onemorething. Weweretold intheearlier panel by Mr. Stoelting, thisisnot going
to be like the Durbin Conference; everyone's so upset about the Durbin Conference. Well, yes, everyone was rather upset
about the Durbin Conference. And who hosted it? It was basically done by Europeans, all of whom stayed.

They said, “Well, it'salittleembarrassing, all thisNazi literature and all thisNazi rhetoric; we' realittle bit embar-
rassed, but not embarrassed enough to walk out.” Okay, those are the people who are setting up this system. It is utterly
clear, this system is designed for propagandist show trials, and that’s what you' re going to get.

MR.MALINOWSKI: Look,thiswholethingisbased onafear of foreigners. That'ssort of theroot of al of this. | mean, the
criticsof this, they seetherulesand therulesare airtight, and so they say therulesdon’t matter; you can’t trust theforeigners
who are going to be implementing therules.

Now, evenif you accept that, the United States— this Administration — hasjust made acolossal strategic, tactical
blunder in refusing to exert U.S. influence on who getsto implement theserules. EU begged the State Department to play a
rolein selecting the judges and selecting the prosecutor. This Administration said, no, we're not going to do that. We're not
going to exert American power and influence over this. We' rejust going to let these rogue states, asyou called them, run the
show.

Infact, it's not going to be rogue states. 1t's not the EU plus the countries who hijacked Durbin, who hijacked the
G8. Freedom House, which isapretty respected conservative organization, did an analysis of the countriesthat ratified the
treaty on the basis of their characterization of countries asfree, partly free and not free. And of theratifying countries, only
onewas not free. That's Tgjikistan, which isright now aclient state of the United Statesin Central Asia.

| mean, thisisjust preposterous. You havetoimagine amassive conspiracy of America'sclosest NATO aliesto put
Donald Rumsfeld on the dock in order to buy into this paranoid theory. Evenif the prosecutor isarogue prosecutor, even if
at every single stage they ignore the rules, the notion that America could not get the Security Council to shut down the
prosecution is just absolutely preposterous.
Our closest alies on the Security Council in that case would be China and Russia, who would see such a prosecution for
exactly what it was— aprecedent for putting Putin and Chiang on the dock over Chechnyaand Tibet. They wouldn't stand
for it, and the French and the British wouldn’t stand for it either. It'sdelusional.
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MR.BAKER: Andcanthey stopit?
MR.MALINOWSKI: Yes. The Security Council can stop any case beforethe court.
MR.BAKER: Subjecttoveto?

MR.MALINOWSKI: Subjecttoveto. Tovetoit, you havetoimaginethat either France or Britain would exerciseavetoto
put an American inthe dock in apolitically motivated case, which would basically beto imaginethe end of NATO. Or, you
would have to imagine that the Chinese or the Russians would be smoking something and allowing this international body
to start interfering in the internal affairs of countries where massive human rights violations take place. That would be
suicidal from their point of view, politically. Soagain, | think you would have to be delusional to imaginethat.

MR.BAKER: Ed.

MR.WILLIAMSON: | would definitely recommend to Tom, assoon thispanel isover, to giveMr. Kissinger acall andtell him
that he really has nothing to worry about as he gets ready to go to Europe, where | guess Baltasar Garzonislying inwait for
him.

MR.MALINOWSKI: | wouldn't say Mr. Kissinger has nothing to worry about. But he hasnothing to worry about from the
ICC. He'sgot everything to worry about from other courts that you guys ought to be more worried about than the ICC.

MR. BAKER: Onthisquestion of whether American forces can be prosecuted, | thought it would be at least useful to pick
out an exampl e from recent history and ask whether there’saplausible war crimes caseto be made. | thought I'd just read a
passage from Blackhawk Down. This is where the American forces have lost their helicopter support, they’re trying to
rescue some of the pilots and they’re in trouble themselves. Just one paragraph.

“Somalies continued to massto the north. Inthedistance, it looked likethousands. One group moved down to just
ablock and ahalf away; maybe 15 people. Nelson tried to direct his machine gun only at those with weapons, but therewere
so many people and those with gunskept stepping from the crowd to take shots. So, we knew we either had to let the gunmen
shoot or lay into the crowd. After afew moments of debate, he chosethelatter. That group dispersed, leaving bodieson the
street, and another, larger one appeared. They seemed to be coming now in swarms from the north, as though chased from
somewhereese. They wereclosingin— just 40 or 50 feet up the road, some of them shooting. Thistime, Nelson didn’'t have
timetoweigh aternatives. He cut |oose, and hisroundstore through the crowd like ascythe. A little bird swooped and then
threw aflamingwall of lead at it. Thosewhodidn’tfall, fled. One minute, therewasacrowd; the next minute, therewasjust
ableeding heap of dead and injured.”

That'sthetestimony in theinvestigation. | will, for contrast, read a human rights report on Jenin, which says, it'sa
war crimeto engagein military action that resultsin disproportionate civilian deaths.

“Human Rights Watch concludesthat the | sragli military actionsin the Jenin refugee camp included both indiscrimi-
nate and disproportionate attacks. Some attackswereindiscriminate because | sragli forces, particularly the IDF helicopters,
did not focustheir fire power only toward legitimate military targets, but rather fired into the camp at random. Thisindiscrimi-
nate use of fire power added significantly to the civilian casualty toll of the fighting and the destruction of civilian homesin
the camp.”

That, | takeit, isadightly velled accusation of potential war crimesby thelsragli IDF, which killed 50 peoplein Jenin.
We probably killed between 500 and 1,000 in Somalia. Isthere aplausible war crimes case made out by that passage from
Blackhawk Down?

MR.MALINOWSKI: Let meaddresshoth aspectsof that on Jenin. What wefound after our investigationin Jeninwas, first
of all, that no massacretook place, contrary to the Palestinian |eadership. But there were approximately 22 civilian deaths, of
which some appeared to be caseswhere civilianswere unlawfully killed. Andwedid suggest, infact, that awar crimes case
could potentially be brought in those cases.

But let'sassumethat we'relivinginaparalle universe, inwhich Isragl doesfall under thejurisdiction of the | CC; for
reasons that have been explained, it doesn't and it wouldn’t. Events today in Israel would not suddenly fall into the
jurisdiction ten years from now, if a Palestinian state isdeclared. But let'sassumethat it did fall under thejurisdiction.

Simply stating that awar crime occurred doesn’t necessarily suggest that awar crime that meetsthe higher standard
of thel CC occurred. You' d haveto show apattern, aplan, anintent. And, wewouldn’t argue based on our findingsthat even
if these things did occur and they were proven, they would constitute war crimes under the ICC statute. In fact, the I sragli
government has taken stepsin the last couple of weeks to address some of the concerns that we express, particularly with
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respect to the use of civilian shields.

Now, let me get to your central question about Somalia. Again, I'mjust responding to the passage, asyou’ veread
it. | would say no, that you couldn’t bring acaseinthat case. Thisgetsback to the proportionality test that we were debating
inthe previous panel. | think some of the critics of the court suggested that thisweighing test is designed to give prosecutor
discretion to go after soldiersin that situation. Infact, it's designed to give the military discretion.

You could easily haveasimplerulethat says, if themilitary kills500 civilians, that’sawar crimebecause civiliansare
innocent peoplewho shouldn’t bekilledinwar. Infact, thelawsof war say something very different. They say that civilians
can legitimately bekilledinwartime. Andinfact, they givethearmed forces of any country agreat deal of discretion, solong
as they meet this test of proportionality.

Again, based on the description that you read — that very chilling description of a soldier who's trapped in this
situation, clearly making adecision that there’'samilitary necessity and presumably that civilian shielding wasinvolved, to
make adecision that resulted in that kind of tragedy — | don’t think anyone could credibly allege that awar crime occurred.
Certainly not awar crimeonthelevel of the |CC definitions.

MR. BAKER: Of course, the Israglis probably lost more peoplein Jeninthan welost in Somaliathat day. They obviously
thought that they were under attack that required that kind of fire power. But Human Rights Watch thought that there was
aplausible case for disproportionate use of force there.

MR.MALINOWSKI: Well, | mean, infact thelsraelis— they certainly don’t agree with all of our findings, but they have
actually acknowledged that some of our findings were true on this issue of the use of civilian shields, where they used
Palestinian civiliansbasically as propsfor their gunsin some cases. The IDF hasissued an order to all of itstroops ceasing,
so | don't think there's quite as much of a controversy as you might suggest.

Our report fell, realy, rightinthemiddle. ThePaestinianshatedit. Thelsraglisdidn’t like every aspect of it. | think
it'sgenerally considered quite credible.

MS.MASSIMINO: Youknow, | think, getting back to the palitical aspect of this— in one sense | agree with Jeremy, and |
think Jeremy and Tom really agreed on this one point. That isthat the questions and fears about this court really get down
to questions of politics. You know, alot of what we' re talking about this morning are arguments between people who think
the court will be used irresponsibly against the United States and people who have faith that it's not going to be, or believe
that it won't, or believe that the statute is structured in such away that it constrains that use of political power.

On these questions of Israel and Palestine and all of the hard cases, the question realy is, will the court be a
responsible institution that does what we supporters of the court intended for it to do? That isto go after the world’s worst
human rights criminals— people who commit genocide, massive war crimes and crimes against humanity. And, how does
the U.S. best make sure that happens? That's the question now.

| mean, the court is coming into existence. It's an academic exercise to talk about whether it should be stopped.
We've moved on from that. We're past that. The court is coming into existence, and the question is, what's in the United
States' best interest now? Almost all of the political argumentsraised against the court — and while | disagree with most of
them — they certainly deserve debate, unlike, | think, many of the legal questions, which do not deserve as much debate as
they get. The political questions do deserve debate.

But it seemsto methat ailmost all of the political concerns raised about the | CC would be best addressed from the
viewpoint of U.S. national interest by engagement by the U.S. with the court in an ongoing way. The question about who the
prosecutor is going to be: the question about whether aggression will become one of the crimes that |CC has jurisdiction
over. Theseareadl questions that the United States and American people have agreat interest in the outcome. How do we
best exert influence in the outcome? And how do we best exert influence over that? | would say it's by engagement. So,
that’s where we are now. What doesthe U.S. do now that the court is coming into existence?

MR.BAKER: Jeremy.

PROFESSOR RABKIN: You cannot participatein athing likethis, and then case by case, say no, werepudiate that political
prosecution; no, we repudiate that politicized venture.

You' ve got to make an assessment at the beginning, whether you think, on balance, enough of these thingswill be
responsible and the politicized wounds will be minor enough that you can live with it. And that’s not plausible, given our
experiencewith international institutions, with the U.N., with the U.N. Human Rights Commission. Our experienceisthat they
can't betrusted. And so, it makes sense for usto say from the beginning, “ Anything they do, we presumptively question.”
We may be able to live with some individual prosecutions, but the thing is not set up to do what you are describing.

You're saying that we all agree that we really want to go after genocide. Except, the countriesthat arelikely to do
thisaren’t partiestoit. So, what it'sreally set uptodo, | think, isto embarrass other countries, to provide apropagandaforum
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against those other countries, that Europeans happen to have a grudge against. And who are those countries, mostly?
Israel, Israel, Israel and then the United States. So, | don’'t want to give that court to the Europeans.

MS. MASSIMINO: You know, it's interesting to me that four years ago when we were having this conversation, and the
critics of the court were raising the specter that it was going to be controlled by Cuba, Libya, Irag and Sudan — well, you
know, nothing could be further from the truth because countries that ratify the treaty and become part of this court haveto
subject themselvesto the jurisdiction. Countrieslikethat are completely unwilling.

And now, those same critics are raising the specter that the court’s going to be controlled by such arch enemies of
the United States as Senegal and Mexico. It'sabsurd— and our NATO allies. | think it'sinteresting to seethe arc of thissame
argument and see wherewe' re likely to end up.

The point that you make about how we ought to say right now on principle that we' re not going to beinvolved in
any prosecution going forward, | think that’svery unwise. | think it'squitelikely that there will be aprosecution in the next
fiveyears, at mogt, that the U.S. very much wantsto see go forward, of aterrorist or adrug kingpin. And, what isthe United
States going to do? Suppose it has the documentation, the best evidence, to further such a prosecution.

MR.BAKER: I think that’simportant, but | want to stick to thisquestion. Canwereally bealittle pregnant here? If wego
in, can we later say, no, it’s not working out and we'releaving? | don't think so.

MS. MASSIMINO: I think in away we can be alittle pregnant here because what we arguably should have doneisto not
squander what influence we had with the court by remaining asignatory.

MR. BAKER: Okay, but that'sdone. So, what can we do now?

MS.MASSIMINO: Well, | think the Europeansare still asking the Bush Administration to engage on theissue of who ought
to be the prosecutors. There certainly are avenues for the United States, clearly, to exert influence over those important
guestionsthat remain unanswered. Anditwould befoolish, I think, and irresponsible of the United Statesto back away from
those invitations of interest on the part of our allies who want to help make the court more responsible.

Some of my colleagues don't sharethisview, but | think U.S. participation in this court will help makeit stronger.

MR.BAKER: Ed.

MR.WILLIAMSON: Well, Elisa, | would certainly agreewith you that the U.S. ought to beinvolved and engaged. Andthe
thing that baffles me about this processisthat thereisalready aforum, aplatform, for that engagement. It'scalled the United
Nations Security Council. And we have engaged, and we could have done a better job. But we did get engaged, and we
established two ad hoc tribunals. And so, | have absolutely no problem with going through the exercise and establishing a
set of rules and procedures and so forth for ad hoc tribunal's that would be triggered for the Security Council.

Oneof thethings| really want to focus on hereisthisquestion of the quality of thejudgesand the prosecutor. | still
do not see any precedents out therethat give meany comfort. Again, | keep going back tothelCJ. Now, the U.S., asamember
of the Security Council, has the ability to veto any judge elected by the General Assembly to the ICJ. We have never even
dreamed of doing that, even in the midst of the Cold War period, and so forth. In fact, we had a sort of a gentlemen’s
agreement among the Permanent 5 to support each other’s nominees.

I’ll take acouple of minutes. ThelCJand the LeGrande case, which wasthe German citizenswho were on death row,
inour zone had the opportunity to interpret the provision of the | CJ statute that permitsthe | CJto issue provisional measures.
Now, people ask me, what'saprovisional measureand | say, it'skind of amorally binding preliminary injunction. The statute
says that the court shall have the power to indicate if it considers the circumstances so require any provisional measures
which ought to be taken to preserve the respective rights of either party. And then, pending the final decision, notice of the
measures suggested shall be forthwith given to the parties.

Now, the ICJ, with the U.S. judge voting and a 13 to 2 mgjority, reached the conclusion that that provisional
measures were legally binding; sort of the same astheinjunction. None of this“morally binding” stuff.

I quite frankly do not have much confidence in these U.N.-generated bodies. | just don’t think the quality’s very
good. One of the very prominent | CJjudges recently resigned — and I’ m not talking about our own, Steve Schwegel, here
— and the rumor is because he took a bribe on one of the cases before the court. That just goes back to John McGinnis
point. It'sthe unaccountability of this court and that it can be hijacked. And if such noted human rights respecters as Cuba
and Syriaand Iran can be on the U.N. Human Rights Commission, | certainly think some of thejudges could find their way
onto the ICC when they become partners.

MR.MALINOWSKI: Well, once again, those countriesare not members of the | CC for avery, very good reason — because
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they know that if they —
MR.WILLIAMSON: WEll, just usethe Central African Republic asan example, rather than Syria.

MR.MALINOWSKI: Okay. I’'mnot that scared of the Central African Republic.
| don’t know about the I CJ, but there are other international courtsout there. There'sthelCTY, for example, which
the United States has long supported, including this Administration, to its great credit.

MR.WILLIAMSON: Well, that wasmy example.

MR.MALINOWSKI: Andit'soneof theseU.N. created courtsand | don’t think we' ve ever had any problem with the quality
of thejudges. And the accountability there is exactly the same.

MR.WILLIAMSON: Andeveninthose circumstances, we have had sometroublewith both the prosecutor and thejudges.

MS.MASSIMINO: Well,aswedointheU.S. system. | mean, | don’t think you can condemn the system because individual
judges are —

MR.WILLIAMSON: Exactly. But, atleastintheICTY caseandinthe U.S. system, thereisaprocess, an ability, to bring
errant judges and rogue prosecutors to account.

MR.MALINOWSKI: Asthereishere.
MR.WILLIAMSON: Thereisnot, inthel CC.

MR.MALINOWSKI: Sure, they can beremoved by asimple mgority vote. And any case can be stopped by the Security
Council, just asit can be with the case of the ICTY. Same system.

MR.BAKER: Jeremy.

PROFESSOR RABKIN: I think there have been alot of abusesand alot of disturbing trendswith those special tribunalsfor
Rwanda and Yugoslavia. We shouldn’t be looking at them and saying they work great.

Without getting into details, I’ d just appeal to people to step back for aminute. We are talking about thisasif it's
a perfectly normal, ordinary, routine thing to impose a court on a country, which operates at some higher level above that
country. And this has never happened for hundreds of years. Why did it never happen for hundreds of years? Why did no
oneeven proposeit for hundreds of years? Becauseit'sweird. | mean, it'shizarre. We' retalking about accountability at such
ahigh level of abstraction that we forget that it has no meaning. What does it mean to have accountability to 67 different
countries? It doesn’t mean anything. “Accountability” means, in some sense— and I’ m not really emphasi zing democracy
— that there'safairly stable community with afair degree of mutual trust, so we say that the court system hasto operatein
away that that community can accept. That has some meaning when you' re talking about areal community.

It'sjust preposterous to talk about acommunity of 67 countries, half of whom are African tyrannies and the other
half of whom are European countrieswho—well, I’ m sorry to keep saying distrust foreigners. But theseforeignersaren’t very
well disposed toward us. These foreigners are protectors of Irag. These foreigners are protectors of people who burn
synagogues — hundreds of them in France. | mean, these foreigners are not particularly our best buddies, and it doesn’t
matter if they’rein NATO, which the French aren’t really anyway.

MR.MALINOWSKI: | think we' vejust heard avery principled and consistent argument against any sort of international
court at all, and | respect that. That isan argument that isfar moreradical than any argument that the Bush Administration
would make. So, let’s state that for the record. And again, it's arespectable argument, but it does leave open the question
of what you do with tyrants who commit genocide, who are not going to be brought to heel in their own countries.

MR.BAKER: Ron.

PROFESSOR RYCHLAK: Rather thantalking about fear of foreigners, can we maybetalk about fear of courts? | think part
of it isthisideaof, we're putting together a standing court to prosecute crimes. There have only been four timesin history
that we' ve had these kinds of trialstake place. We're now going to have 18 judges with staff, with a standing court. | think
they’ re going to start |ooking around for something to do. David, thismorning, saidit’saliving, breathing institution. That's

98 E n g ag e Volume 3 October 2002 Supplement



what scares me the most — that it will evolve. We've seen it in our own courtsin the United States. | mean, the Federalist
Society, one of the sponsors of thisevent today — | think it'svery important — it’sone of their issues. Itistaking thingsup
toahigher level. Andthat, | think, isultimately the scariest part of this.

MR.BAKER: Okay. So, thereweare. We could becomealittlebit pregnant and seeif we could stay there. Theaternative,
though, iswhat? | mean, thisis going to happen, so what should the U.S. do about it, if it's going to happen anyway?

PROFESSOR RYCHL AK: Thereisone comment there— we have unsigned, which | think isawisething because thefact
that we participated in Romeis now used as an argument to say you really shouldn’t have un-signed. If you do alittle hit,
people say you haveto keep continuing that. | think it showed respect for international law in un-signing, rather than to try
to subvert the court without un-signing.

The United States can be an observer, both at the last remaining prep comm. taking place in July, and then for the
Assembliesof States' Parties, first in September, then early next year, which allowsyouto sit and participate. Wewon't have
ajudge and we won’'t have avote, but the United States still carries alot of weight. The United States has not participated
in the last two prep comms — not sent their staff. They were at the first seven or eight, but the last two, they have not
participated in. They can bethere. That givesthem avoice. | think that answers at least part of your question.

MR. BAKER: And if they accept 75 percent of our recommendations, which would be a good record, do we have some
obligation, moral or otherwise, to come back into thefold?

PROFESSOR RYCHLAK: | don'tthink so.

MS.MASSIMINO: | want to makeclear, too, that there are some questionsthat are of great interest to the United Statesthat
haveyet to beresolved. But if the concern of the United Statesisthat it wants an exemption from the | CC to become aparty,
that concernisnot going to be addressed. Andif that’sthe thing that’s going to continue to hold the U.S. back, thenthe U.S.
will beheld back. But | don’t think it’s so black and white like that.

| think that the United States ought to be an observer and engage and put forward recommendations. Thisdoesn’t
haveto ahig public display. They ought to do that. What we’ ve been hearing from the Administration now, in the context
of the un-signing announcement, isthat it intends not to do that. That, | think, isunwise. | think it putsthe U.S. inamore
difficult situation. | don’t think that the U.S. will become pregnant, becauseit engageswithitsallieson these very important
questions. | think it has a duty to do that, and a responsihility.

MR.BAKER: Jeremy.

PROFESSOR RABKIN: We need to make clear — forget about the court. We should have nothing to do with the court. We
need to make clear to countries that are cooperating with the court that if they arrest an American, we will regard that as a
hostile act by that country. And we don’t care that they signed the treaty; we don't care that they’re participating in this
court. They have arrested an American; they have affronted us.

Andwe should makethat absol utely clear to the government of the Netherlands, which we heard was going to spare
no expenseto celebrate thiscourt. That'stotally great. Haveagood party. But if an American isbeing held in one of those
expensive prison cells, that is something that we are going to hold the government of the Netherlands responsible for.

We cannot allow the principle that if you sign atreaty, you have contracted out of your obligations to the country
that you haveinjured. If they’ re holding an American, the Dutch have perpetrated aninjury against us, and we should make
it absolutely clear that we hold them responsible and we are not going to allow them to hide behind the ICC and say, “ Oh, it's
really the ICC.” That is the principle that we are advancing now in our war on terror. If you harbor terrorists, you are
responsible, and you cannot say, “Well, they’re just terrorists, they’renot us.” No. You're harboring them; you’ re respon-
sible.

If this court gets out of control — maybe it won't; maybe you're right — but if it does, we should be prepared in
advance, so we have to prepare ourselves. We have to steel ourselves now. Bush should lay down a marker saying, “You
go against an American, you'rein big trouble.” Yes, up to and including military retaliation. And if they’ ve spent alot of
money building buildingsfor that ICC, fine. They can be vulnerable to American firepower and Human Rights Watch can
write areport afterward saying it was disproportionate. | think we ought to warn the people in those buildings to get out
because we' re about to demolish them. But we should be prepared to take military action because thisis about protecting
Americans, and that is our government’sjob — protecting Americans, not punishing tyrants. That's a nicething to do, but
that's not the primary obligation of the American government. The primary obligation of the American government is to
protect American citizens.
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MS.MASSIMINO: You know, there are easier waysto do it than bombing the Hague, though.

In fact, the statute recognizes that countries can negotiate bilateral agreements that would, in fact, prohibit the
transfer of an U.S. citizen. Andthe U.S,, | think, is seeking to negotiate those agreements now. That’s not something that's
in contravention of thetreaty. A lot of people who support the court think that’s not agood idea. But it'sright therein the
statute. And, you know, more power tothe U.S. It should negotiate those bilateral agreementswith every single country, if
it wantsto. And then we have even stronger protection that would enable us to become a party to the treaty.

MR.BAKER: Ed, isthat practical?

MR.WILLIAMSON: I don'tthink so. | mean, if youweretalking about — if we'rereally going to have 120 states’ parties,
the idea of going around and doing thisto each one. | think the placeto go isthe Security Council. | think the question was
sort of, what isit that the Security Council says?

Basically, the problem with the Rome Statute is that there’s no way to distinguish between the good guys and the
bad guys. Victor’sjustice may not be perfect justice, but at least you know who the good guys are and the bad guysare, and
the good guys are in control.

My preferred Security Council resolution would be the Security Council saying that the ICC shall have no jurisdic-
tion over the member of an armed force, including the civilian chain of command, which was exercised in itsright of self-
defense under Article 51.

Then, the debate as to the jurisdiction of the court would focus on whether or not there was alegitimate exercise of
theright of self-defense, rather than immediately getting into the question of whether war crimes have been committed. The
problem with that scenario isthat you will aways just have aterrible set of facts on your hands. Now, | don’t think thisis
really practical. | think it'salittletoo broad.

| do not believethat the French or the Britswoul d exercisetheir veto under the circumstances. | certainly think the
Russians and the Chinese would support us, and that only leaves another six of the remaining 13 — excluding the Britsand
the French; | assume that they would abstain. So, that's much easier from a diplomatic standpoint.

Stepping back from that, maybe not quite so broad is that the U.S. did propose to provide immunity to the East
Timorese peacekeepers. And according to the Washington Post report, the French objected and claimed that it would be a
violation of their obligation to the ICC, whichis, in my view, not correct.

Just aquick little footnote. The reason the Security Council could do this, and it's the right place to do it, is that
Article 25 of the U.N. Charter requires membersto follow the directions of the Security Council. It canissuethesedirections
and orders under Chapter 7. And then, Article 103 of the U.N. Charter provides that obligations under the Charter are
superior to any obligations under any international agreements. In other words, the Charter trumps the Rome Statute.

MR.BAKER: Let'sexplorethat. We' ve got peacekeeping troopsin avariety of placesunder U.N. mandate. And we asked
oncefor an exemption from | CC jurisdiction and got blown off. But, arewe goingto ask for Kosovo, for Bosnia? And what
happens if we get blown off there?

MR.WILLIAMSON: Well, | think— | asked someoneinthe U.S. U.N. how bad wasit. Andtheresponsewasthat thisisjust
really an opening salvo on our part, that there had not been adequate time between the delivery of the de-signing letter and
thisvote and so forth, to do the necessary diplomatic heavy lifting. And it will be heavy lifting.

Thething that sort of annoys me about it isthat we' re going to have to use up some diplomatic capital to get us back
into the position we should be in. And we could be better using that diplomatic capital for other things. Like, what to do
about Saddam Hussein.

MR.BAKER: Letmeask Tomand Elisa. Do you think that that’sareasonablething for usto ask, that our troopsin Kosovo,
say, shouldn’t be subject to prosecution?

MR.MALINOWSKI: First of all, they already have essentially immunity from prosecution. Thereisastandard U.N. Status
of Forces Agreement, which givesthe country contributing troops to a peacekeeping mission exclusivejurisdiction over its
troops. Andit may be possiblefor the United Statesto work out some sort of blanket Security Council resolution that builds
on that, codifiesthat, and hopefully that will be satisfying. | don’t think the United Statesis going to get much morethan that.

MR.BAKER: That'saStatus of Forces Agreement between the U.N. and the troop-contributing country, and also the U.N.
and the host country. Inthiscase, it would be Bosnia, for example, or East Timor.

MR. BAKER: | thought it was Serbiathat was the host country in Kosovo —
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MR.MALINOWSKI: Well, that'smorecomplicated.

But to get more than that — | mean, we're in alittle bit of denia in this country about the extent of support,
particularly within NATO and the EU, for this court. The Administration has handled its relations with those countries and
the ICC in the worst possibleway. Basicaly, for every action, there's an equal and opposite reaction from those countries.
Andyou will see consistent exercise of aveto by France and Britain for any resolution that seeksto give blanket for-all-time
immunity to U.S. peacekeepers.

MR.WILLIAMSON: Tom, whenwasthelast timeeither of those countries exercised their veto rights?
MR.MALINOWSKI: What'sthat?

MR.WILLIAMSON: Whenwasthelast timeeither of those countries exercised their veto rights?
MR.MALINOWSKI: Well,inthe East Timor resolution, they made clear that they would —
MR.WILLIAMSON: They would opposeit.

MR.MALINOWSKI: —that’sright. Andthe Administration debated —

MR.WILLIAMSON: | do not believethey have used their veto right in recent history.

MR.MALINOWSKI: No. Generally, what happensin the Security Council iswe don't pressthe matter if wethink Britain's
going to veto it.

There was a debate within the Administration on the East Timor resolution asto whether the United States should
vote againgt, essentially declare a policy of shutting down peacekeeping missions, if this concernisn’t addressed. And the
good guyswon and decided, at |east for now, that they’ re not going to do that. So, therereally isn’t much weight behind the
U.S. posture in the Security Council. And I’'m not sure whereit's going to go unless they can work out some sort of face-
saving solution that builds on the existing system.

Atthesametime, | think you will see Mr. Helmsand othersin the Congress perhaps deciding that if the Administra-
tionisn’t willing to shut down peacekeeping missions, they will. Andwe' regoing to havethisugly fight again and again and
again. And we need to ask ourselves, is that really where we need to go in order to carry out this long twilight struggle
against Queen Beatrice.

MR.BAKER: Jeremy.

PROFESSOR RABKIN: If the Security Council would passaresol ution saying you can never prosecute an American, ever,
I might be willing to say, okay, that's good enough.

But clearly, they will not do that. They will not do that. That cannot possibly happen. The most that you could get
— and | don't even think you can get that — but the most that you could get is, we won't prosecute you in relation to
anything that happens in East Timor, or this little place, or that little place — which means that we have bought into the
principlethat we need to be given an exemption. We need to be given anindemnity that impliesthat when wedon’t get it, we
are otherwise vulnerable to this court, and that’s something we should never allow.

Yeah, you can make fun of the, ha ha, Queen Beatrice. The questionis, why are these other countries so keen on
this? | think thereason they’ rekeen onitisthat they arevery, very uncomfortablewith theideathat Americahasthe military,
and Americadecides on itsown when and how to useit. And I’ m sorry that they are uncomfortable. But we paid for it; it's
ours.

That'sjust thefact. And we should useit responsibly, and we should be open to their criticism and we should take
it seriously. But we cannot accept their jurisdiction, and that is really a pretty fundamenta principle. We shouldn’t
compromisethat fundamental principleby saying, okay, let’stry to get apartial approval from them on this particular and that.

MR.BAKER: Well, let meask you— and if you' ve got questions, just raise your hands. We'll call onyou. But let meask
about whether, in fact, we can sustain a position like that.

Suppose Saddam Hussein is apprehended someplace that recognizesthe jurisdiction of the ICC. Arewereally not
going to participate in his prosecution?

PROFESSOR RABKIN: I'venever understood theforce of that question. What doesit matter whether we participate. First
of al, who'sgoing to capture him, if not us? Andif wecatch him, wejust try him ourselves. But let’stake, hypothetically, that
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the French or the Dutch capture him. Those valiant Dutch peacekeeping troops this time strike home and they grab him.
Okay, great. We salute you, Queen Beatrice.

Good work. Why do they need us? If they think they can haveatrial, let them haveatrial. They thought they could
have a Pinochet trial. What do they need usfor? They were ready to go ahead without some of the evidence we had. We
weren't offering Pinochet evidence; we don't need to offer Saddam Hussein evidence. If you could imagineacaseinwhich
they have the military means to capture Saddam Hussein, you ought to be willing to imagine a case in which they have the
legal talent to prove, gassing 10,000 Kurdswasreally bad.

MR.BAKER: Wdl, we remuch morelikely to haveinterceptsthan the French.

PROFESSOR RABKIN: Thetruthis, I think itismuch lessimportant whether heisconvicted thanit isthat we say, you can’t
come after us because we havefor 200 years conducted a policy which is, when we are attacked, we have the military means
to defend ourselves. This notion that it is absolutely vital, suddenly, now — now — to have a world criminal authority
hovering over the world to keep the peace — how did that suddenly become so vital? It isnot so vital.

And the last thing is, if you want to be trusting of the Europeans — | absolutely trust them on this. If you could
imagine them mounting atrial of Saddam Hussein, which | can’'t because they’ d be afraid of terrorism — but if you could
imagineit hypothetically, you could imagine them, if necessary, deviating alittle bit from the highest standards of criminal
justice to make sure the guy is convicted. They do know how to do that in Europe — to reach the result which they are
determined to reach.

| trust the French on that.

MR.BAKER: Tom.

MR.MALINOWSKI: | think you just asked thefirst truly relevant, pragmatic question that we' ve heard thiswhole morning.
There' ve been alot of very interesting, wonderful, fun questions to debate, but in terms of what we're actually facing asa
country with this court, that'siit.

This has been atheoretical debate about atheoretical institution for very long in this country. And the supporters
of this court have projected their hopes onto the | CC, and the opponents have projected their fearsonto the ICC. Everything
that we' ve said thus far is going to be completely irrelevant about two or three years from now, once this court has atrack
record, for better or for worse, of prosecuting or not prosecuting the world’s worst war criminals.

Now, if I'mright, what arethe kinds of caseswe' re going to befaced with? Colombia sabout to ratify the | CC Treaty.
Why isit ratifying? Becauseit wantsto useit against the FARC, the left-wing rebel sthe United Statesis hel ping Colombia
todefeat. If and when that happens, the United Stateswill be presented with arequest for evidence, intelligence, or anything
that could help prosecute the leader of the FARC.

| could easily imagine a case against Charles Taylor in Liberia, one of the world’s ugliest thugs, where again the
United Stateswould be put in that position. | could seeacountry deciding to put the United States on the spot in the Security
Council by referring a case against the leadership of Sudan. Now, al thisdebateisfine and good, but the United Stateswill
not veto that resolution. It will not.

MR.BAKER: Ron, Ed, what do you think?

PROFESSOR RYCHLAK: Well, number one, it seemsto methat if theissueis handing over evidenceto aproceedingin
some other jurisdiction, that does not necessarily make you part of the court. | mean, we could do that with another nation,
right? So, | don’t see how thisimpacts whether we should be part of the court. Tom said, two or three years from now we' Il
have atrack record. It'Il bevery interesting to me whether we will have any trials.

| think it'sgoing to be avery long time before we have any kind of track record. So, | guess my concern, my things
I’'mlookingfor, isal | have.

By theway, we had mentioned Pinochet. I’m not sure hewould haveleft power had the |ICC beenin place. Hewas
granted immunity. National immunity will mean nothing to thel CC becauseit will not recognize national immunity. You may
still face prosecution, so you stay in power. You can't have a Truth and Reconciliation Commission where people come
forward and confess their sins and are forgiven.

Evenif you say, well, thejudgeswon't really prosecute someonewho's been granted immunity inthat circumstance.
I’m not going to give up power. |I'm not going to facethat risk in exchangefor agrant of immunity, which | would but for the
ICC.

MR.BAKER: Back there.
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AUDIENCE PARTICIPANT: What judicial philosophy will the court have? How ill they interpret the Statute?

MS.MASSIMINO: | think that'sareally good question. But | think that it'svery hard to predict that because we don’t know
the make-up of the panel of judges. Again, if we seek to influence what philosophy the judges of the ICC take visavisthe
statute, then we have to be engaged in that process of choosing the judges, being in there and promoting the philosophy we
want. | think, you know, that the statute itself wasvery carefully drafted; obviously, it's much more specificin alot of ways
than our Constitution. But it isamuch more limited document. We're talking about a criminal statute with very specific
definitions of crimes. And if you put the Elements of Crimes document with the Statute of the ICC, | think that the range of
differencesin outcome based on individual judicial philosophy that might sit on the court is much narrower than you might
expect to see on our own Supreme Court. But again, there are numerous questions like that, and our best answer to that isto
seek to be engaged in that process. We have a perspective, as other countries do, about how the ICC bench ought to be
interpreting the Statute in places where interpretation is a question and we have to be in there talking about that. And
disengagement and divorce from this process doesn’t give us the opportunity.

MR. WILLIAMSON: Why can't you do that through an op-ed column in the Washington Post?

Serioudly, we're not solid. We're not commenting. And thenagain, | look at the ICJ. Wewere engaged inthe ICJ.
We just had the presidency of the ICJ. But the ICJ till does things like the Nicaragua case, where they accept fraudulent
evidence, where they’ re not rigorous enough to examine the quality of the evidence.

Another thing is— Ron saw it coming and there’s no question about it — | think one of the proponents of the ICC,
Mike Sharth, has written alittle article on amnesty. And he basically saysthat this probably is going to limit the ability to
negotiate disputes through the granting of amnesty, but that's the price you pay for this— my wife came to my mind.

But | think that we've had the concept around for these super-national courts and so forth, and it does sort of
remind mealittle bit of what Mark Twain said about second marriages, that they were atriumph of hope over experience.

AUDIENCE PARTICIPANT: President Clinton authorizedthe U.S. to sign thetreaty. Hedid so with qualification because
of significant flaws with the Rome Statute. Can any of the pandlists tell the audience whether or not those flaws were
corrected. And he also recommended that his successor not sign the treaty unless they were connected.

The second important point one of its provisions does exactly what Jeremy suggested — authorized the U.S. to go
in and remove, capture an American from the Hague. It passed overwhelmingly in the House and the Senate. And another
version is presently being considered in the House. Could any of the panelists comment on that?

MS.MASSIMINO: Tom, doyouwant to talk about that?

MR.MALINOWSKI: Sure, theHaguelnvasion. Yes, it passed. | lovethat provision, frankly, becauseit helps most people
ridiculethebill. | hopeit staysin becauseit'sajoke. The United Statesis not going to invade the Hague.

Technically, you' reincorrect about one aspect of it. It'snot just aprovision that permitsthe United Statestogoin
and rescue Americans. It permits the United States to go in and invade a country to rescue any political, covered alied
personnel, which would apply to a Turkish colonel, an Egyptian intelligence officer or an Argentine postal clerk, anybody
who'semployed by the government of aNATO ally or magjor non-NATO ally. | mean, it's something— if you put that before
the American people, you would either get abig laugh or you would find some people like Senator Byrd, for example, who
actually cares about war powers, saying thisisan embarrassment and we shouldn’t doit, which iswhy, despite the fact that
it's passed in various versions in both houses, it's never been enacted into law.

MR.BAKER: Jeremy.

PROFESSOR RABKIN: You makeit sound asif thiswas something done by Senator Helms on his own, who just barely
scraped together amajority of yahoos. Asamatter of fact, | think it got 92 votesin the Senate. Onething | know for sureis
that my two senators, Charles Schumer and — what's her name?— Hillary Clinton, both voted for thisthing. And thereason
they voted for thisthing is not that they’ re worried about Argentine postal clerks. And the reason they were ableto votefor
thisthing isthat everybody in New York says, “ Yes, if they interfere with an American, we should be ready to hit back.” It
doesn’t require that we invade the Hague. It leaves all the discretion to the President. But it is putting countries on notice
that we are serious about this.

And what it is most clearly saying is that there is not going to be somebody getting an award in the State
Department because he did a year of night-duty monitoring what happened to that American over months and months of
pointless negotiation. That ispast. Thereisnot going to be a Carter Administration saying, “Well, you have an American;
let'snot betoo hostile about this.” | mean, wewant to put people on notice, and that’s a serious thing to do and worth doing.
Most Americans support it. Good luck to you.
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I mean, I'veseenyou on TV; you' re pretty good. But | think you will have ahard timeridiculing this effectively. |
think that most of the American people think, “Well, yes, thisis one of the reasons why we have the military, to protect
Americans.”

MR.MALINOWSKI: Onereasonthishill passes, in addition to thewonderful name, American Service Members Protection
Act, which no one can vote again, is that here’swhat it does. It tellsthe President, you' ve got to invade the Hague, unless
you don’'t want to. You' ve got to impose sanctions on all these countries, unless you don’t want to. And so on and so on.
It's one of these things that’s easy to vote for; it has no impact. It's frankly kind of pathetic.

PROFESSOR RABKIN: It hasanimpact becauseit makesit easier for the President, if you have apresident who feel sthat
he should be protecting Americans instead of cooperating in the global governments of theworld. If you have, let's say, a
Republican president, he now can say |’ ve got authorization already, and that makesit alittle easier for himto act. And | think
thisPresident will act.

MR.BAKER: SoElisa,if it doesn't, infact, requirethat the government, the administration, do any of thesethings but simply
authorizesit, what's wrong with having that arrow in our quiver?

MS.MASSIMINO: |thinkit'sakind of pointless piece of legidation. No administration, thisone, and no future administra-
tion is going to bomb the Hague to get somebody from the Rwandan motor pool out of custody.

MR.WILLIAMSON: But, Elisa, letmejust—

MS.MASSIMINO: That'snot going to happen. Anditisafeel-good kind of vote, and it hasnot been enacted. | don't think
itwill beenacted. Butifitis, | don't think that any administrationisgoingto— what it will do, though, isfurther alienatethe
United States from its allies who consider this a slap in the face. They know they’re not going to have to gear up their
militaries when the U.S. invades the Hague; no one takesiit that seriously.

But for the Administration to allow that to happen, if abill like that gets enacted — in fact, the Administration
opposed the original version of that bill quite strongly and said, we're not doing it unless you make it meaningless and give
us all the waiversthat we want. So, it's quite clear what the Administration’s view is toward that, despite some particular
Administration officials statements on that.

MR. BAKER: Let meask about theaienation. Obvioudly, at the end we made proposals at the end of the negotiation that
out alliesin NATO and basically the EU bloc and the folks that depend on them, and Africa, just blew off.

MS.MASSIMINO: Anditwas, essentidly, aU.S. exemption. Let’sjust beclear about what the U.S. got and didn’t get. What
itdidn’t get isablanket exemption for all U.S. nationalsto the court.

MR.BAKER: Right, which wethought was necessary because we are more likely than anybody elseto beinvolvedinalot
of international military actions. But it's perfectly understandable why they would see it as bullying and arrogant, and it's
perfectly understandable why we would see it as necessary. But if, in fact, there are not consequences to blowing us off in
these international negotiations, aren’t we going to see that again and again? And if we simply say, well, we don’'t want to
piss anybody off, then people will say, well, then it was fine, what we did in Rome.

MS. MASSIMINO: WEell, | wouldn't generalize that broadly. In fact, organizations like mine are frequently pushing the
United Statesto do something that’s going to pissalot of people off. You know, we need the United States sometimesto act
unilaterally. You know, I’'m not a person who thinksthat unilateralismisalways abad thing, if it's done for the right ends.

So, | wouldn't over-generalize and say that the principle on which I’ m suggesting the U.S. act hereisonethat means
that we don’t ever want the United States to stand firm and stand on principle, et cetera. We often do, and we' re often the
ones pushing the U.S. to do that.

| also would not characterize the negotiations as the U.S. being blown off. Really, | think that’s completely not
reflective of reality. That's based on conversations with U.S. negotiators who were in Rome, and beyond, and in the prep
comms. | mean, thereisakey philosophical difference here. And it was not because of fedlings that the U.S. was arrogant
inwanting this exemption; I’'m sure all the other countries would want such an exemption.

Our dlies, smilarly, would have wanted such an exemption, if such an exemption would not have gutted the capacity
of the court to go after countrieslikelragand Libya. But it would have, and that’swhy they madethe judgment that it's better,
on balance, to craft the Statute in such away that it constrains the possibility so much so that it isavirtual impossibility for
their national sto be brought before this court. The U.S. has made adifferent judgment on that balance. | mean, that’swhat
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thisall comes down to.

Despite the fact that some countries who are parties to the Treaty think the United Statesis unduly unilateralist,
think the United Statesis arrogant, they can think all that they want. That's not the purpose of thiscourt. That's not what's
driving the establishment of this court. What's driving the establishment of this court is the repeated failure of the United
States and other governments to hold the world’'s worst criminals accountable, and a desire to have that not be the case
again; a desire to stand on the side of the victims of those violations.

MR.WILLIAMSON: I'msorry Elisa— really. Again, | admit that | was not that closeto what went onin Rome. But, my
impression isthat what happened wasthat the U.S. position that the court should be Security Council-triggered was met with
overwhelming opposition by people who were hostile to the role of the permanent membersin the Security Counsel. Then
the U.S. took avery stupid position and somehow wanted to carve out from the Statute countries that were not partiestoit.
That istotally inconsistent with the approach that we take on multi-lateral agreements, whether it’ storture or what have you.
| mean, that was just so counterproductive to getting that up, | really think it was a colossal error on the part of the Clinton
Administration to go off in that direction.

MR.BAKER: Jeremy.

PROFESSOR RABKIN: | just can't accept thisclaimthat it wasn't hostileto America: “That wasn'tit,” they say. “It was
that they were so concerned about atrocities not being punished.” Thisisjust absurd. Hitler, Stalin, Pol Pot, the genocide
regimein Rwanda— what do they all havein common? They wereall partnerswith France.

There has hardly ever been a genocidal regime in this century which the French have not embraced, funded,
cooperated with. It's preposterous — utterly preposterous — to say that Europeans are just so concerned about this that
they haveto snub the United States becausethey really haveamoral concern. Thisisreally insaneif you view theworld this
way, if you makeit, to your mind, credible. Human Rights Watch and all these other groups, which | think are sincere, have
exactly the same agenda asthe Europeans, and “ therefore the whole worlds agrees,” they say. | think these advocacy groups
are being used by governments, and the governments have very different agendas, and the governments' agendas are not
very nice.

MR.BAKER: Onequestion— last question.

AUDIENCE PARTICIPANT: | seesomeproblemswiththel CC. If you assumethat adefendant ishere, let’ssay, inNew York
and he's indicted by the court, what do you do? Who decides in the instance when there’s a conflict between the United
States Constitution and the ICC Statute?

MS. MASSIMINO: Well, | think that's a great question to end on because it is very forward-looking. | think one of the
benefitsthat | expect to see coming out of the |CC’sexistenceisthat countries, including the United States, will be amending
their national criminal laws and jurisdiction so that such a person could be prosecuted inside the United States.

You know, that istrueright now in the United States with regard to torture. A non-U.S. national who commitsthe
crime of torture outside the United States can be brought under very pedestrian jurisdiction into federal court and be put to
death if found guilty for the crime of torture. That's never been done. Ambassador Crosford* really kind of laid out the
agendafor thisin hiscommentsaround un-signing in his pressconference. That isof thethingsthat | expect wewill see, and
that we ought to see. Even opponents of the ICC and proponents ought to join together to make sure this happens, because
weneed tofill thegapsin current U.S. law so that we can properly exercise complementarity.

It was a very interesting phenomenon when Pol Pot was discovered in the jungle and the Clinton Administration
asked itself, “Well, what can we do with this guy? Where should we try him? Let’'stry him here.” And it was quickly
discovered that we don’t have the criminal law jurisdiction to try such aperson here. That would be thefirst thing that my
organization will be looking for in acase like that — not to immediately send such aperson to the ICC.

The ICC is supposed to operate when national jurisdictions can't. The least that the United States ought to be
doing right now is getting its own house in order so that it can exercise jurisdiction over people who it wantsto seein the
dock. Thisisnot arequirement; there’s prosecutorial discretion; some caseswon't be brought. But if there's acase where
the United States thinksthe person has committed crimes against humanity, war crimes, genocide, it ought to be ableto have
the jurisdiction to prosecute that person in aregular, run-of-the-mill proceedingsin federal court.

MR.BAKER: Tom.

MR.MALINOWSKI: | don'thavemuchtoaddtothat. | totally agree. | think that’s an issue where we probably can move
forward with the Administration in apragmatic way.
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| want to make maybe amore general comment to respond to my distinguished colleague. The United Statesisthe
most powerful country inthe history of thisplanet. We have overwhel ming military-economic might; military spending that
vastly exceeds everybody else combined. We've got planesat an Air Force basein Missouri that can take off and fly to any
point on this planet and destroy any target in any weather and fly home without ever having toland. It'sawesome. And one
of our major problemsis managing the resentment that that sometimes causes around the world.

Here we are expressing not confidence but fear that a bunch of middle-aged jurists sitting in a building in the
Netherlands, from Denmark and New Zealand and Canada, are going to come after us. And they’ regoing to limit our ability
to exercisethisawesome, unprecedented power and might, which would be comical, if it wasn’t for thefact that it |eads people
to start talking about shutting down peacekeeping missions and withdrawing U.S. troops from different places around the
world. That would really hurt U.S. national interests, and certainly damage American prestige.

American conservatives, | think, do this country agreat service, and they do theworld agreat service, by reminding
usto be skeptical of international agreementsand international treatiesthat promiseto fix everything. But there'sareal big
difference, | think, between skepticism, which ishealthy and makesthis country stronger, and fear, which makes usweak and
petty and insignificant. | think we need at least to have some faith in American power and our own capacity to defend our
interests as we move forward with this debate.

Again, three years from now, thisis either going to be a successful court or it's going to be afailure. Either we're
going to be proved mostly or partially right or you’ re going to proved mostly or partialy right. Andif you'reright, you're
going to haveavery easy time. You know, the United Statesisgoing to have avery easy time dealing with thiscourt, if indeed
the prosecutor is arogue prosecutor and he's going around trying to chase Don Rumsfeld around the globe. But if you're
wrong and I’ m right, then the current posture is going to be completely untenable. Politically, it's going to be untenablein
thiscountry, if thiscourt does, infact, do itsjob and it goes after theright people. And at that point, | think the whole debate
will betransformed oneway or another.

MR.BAKER: Thedoubtershavetheir moment to sum up.

PROFESSOR RABKIN: Could | just say, | think thisisnot framed fairly to say, on the one hand hope, and on the other hand,
thevoiceof fear. | don't think I'm expressing fear. I’ m expressing contempt, loathing— | mean, | could godown alist. But
| view thisnot —

MR.MALINOWSKI: That'swhat |eadstothe Dark Side.

PROFESSOR RABKIN: If youwant to putitin emotional terms, the main feeling driving my criticism hereisself-respect. |
think we owe it to ourselvesto say, “Wait aminute, we won't allow thisto be done to us,” and not because there are going
to be Dutch troops occupying New York. Of coursetherewon’t be. Of course. But you have to be able to say, we are not
going to be morally intimidated. We are not going to allow ourselvesto be used for the gratification of people who want to
have an international spectacle at our expense. That isamatter of self-respect.

To bealittle more down to earth, we did actually put up with too much of thisat the U.N. in earlier times. Andone
reason why we did it was because no on€'s paying attention to the U.N. so it doesn't really matter. So, wejust sat there and
let them beat usup. It wasall justtalk. You could say, well, intheend, really, it'sjust talk, if they indict someone, becausethe
ICC can'tredly follow through. Well, right. They can't “really” follow through.

But, asamatter of self-respect, wewant to makeit clear that we don’t even accept that they can start, that we are our
own country and Europe doesn’t have any right to govern us. None. Zero. And you can say we are now theworld'sgreatest
superpower. But before we were the world's greatest superpower, before we were any kind of superpower, before we were
even apower, we founded this country in arevol ution against Europeans, and said that by “the Law of Nature and of Nature's
God, we're entitled to a separate and equal station among the powers of the earth.” And what that meant was: “Back off!
WEe're our own country!” And we' re still entitled to say that.

| don't believeinthreeyearseverybody will be saying, “ Gosh, thiscourtisso great.” | think inthreeyearstherewill
be alot of uncertainty about what itis. And |I’m perfectly happy to stay on this side of the Atlantic while Queen Beatrice
works out what kind of court thisisgoing to be. If it turnsout to be safe and nice and good, fine. But why do we haveto be
part of it whileit's having its experiment? It'sthe Europeans who like to have experiments: Fascism, Communism — they
haveall kinds of experiments. Let them experiment. Wewill stay herewith our Constitution. That’safair deal.

MR.BAKER: Ron, two tough actstofollow.

PROFESSOR RYCHLAK: Youknow, | can’t say what Jeremy said aswell ashesaidit. Butlast nightinthehotd, | read 200
or 300 columns and | ettersto the editor — there' salistserve that compilesthese things, and | printed them out. Over and over
and over again, our European allies— | can’t believewe' re breaking them. | represent the Holy Seewhen | go to the United
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Nations. Mother Theresa said a thousand people may say you're wrong; it doesn’t mean you're wrong. You have to
evaluate and look at things closely.

It'snot fair. | don’t think our service men or our leadersarein jeopardy. If Bill Clinton and Kissinger can’t travel to
certain nations, that'sasmall cost, if the court were going to be worthwhile. | don’t think thereisareal up-sideto thiscourt.
| ultimately do not believethat deterrentswill work here. And when you weighthe minimal risk —and | think they’ reminimal
right now, although | do think becauseit’'saliving, breathing institution, that might change. When you weigh that against a
very limited up-side, then | say it's not worth it.

| don't think three yearsfrom now we are going to have any kind of track record that anyonewill accept. Peoplewill
say, “We haven't had time yet; we've just begun the investigation; we've done this.” And what it will be for the United
States will be another one of those things that Europeans say this, and they’re investigating this President, and they're
investigating that. It will be another consideration in a Blackhawk Down situation should that be a consideration, when the
guy’sBlackhawk isdown and he' s got the machinegun, he’ slooking at the crowd coming at him? Should hethink “1' m going
to protect my men, get the people, what’s going to happen with the ICC?’ Do we want to give them another consideration
at that point? | just don't see the up-side that justifies that.

MR.BAKER: Elisa, you've had one chanceat this, but —

MS.MASSIMINO: Real short. | think that the questionis, do we have any shared goalshere? | want to believethat we do.
Maybe I'm naive, but | want to believe that our shared goals are that we do not want to see the world'sworst criminals get
off. | think we want to see them held accountable. And the question is, how do we best do that?

It used to be, alot of people argued that the road to stability was accommodation to violation and state-sponsored
killing. But that's been proven to be wrong. It's a question of short-term stability versus long-term stability. Justice
mechanisms, whether it'sthe ICC in the outside cases or national jurisdictionsor ad hoc tribunal's, are part of the solution to
that.

If thelCCfails, then | think it underminesthe goalsthat weall share. | agreethat it's not going to be overwhelmed,
despite the fact that the world is not lacking in potential defendants. The ICC is not going to be overwhelmed with
defendantsin the dock. And that's exactly how it should be. | think if the ICC helps to motivate nations to hold their own
accountable, that istheideal result. That'swhat we all want.

MR.WILLIAMSON: Elisa, | think wherel’d say we disagree— there’s no question that every member of thispanel isin
favor of using whatever toolsare avail ableto bring bad guysto justice. What | find amusing isthat at the Rome meeting, the
U.S. delegation showed up without an agreed-upon position within the delegation — | understand the French had the same
problem. But out of this meeting comes thisthing which isjust not avery good ideain the way it got implemented. But all
of asudden, it becomes the only vehicle. And those who are against it, are, as David said, are holding themselves out to
provide a haven for war criminals. That's just nonsense. We're al against war criminals. We're al for bringing them to
justice.

| think the thing that bothers me about it isthat we are probably the best practitioners of respect for the rule of law.
Some may be equal to us, but | don’t think anybody is superior to us. We have rigorous rules that our service peoplein the
military abide by. We have courts. We have asystem. And we are the ones who respond to the alarm. We do not need to
put our servicemen in aposition where the responsible powersin the U.S. can be second-guessed by people who, at the end
of the day, are not accountable to anyone else. And that’s the problem with the ICC, the Rome Statute.

MR.BAKER: So, unlessthere’ssomebody herefrom the French Embassy, I’ d ask all of youtojoin mein thanking thispanel.
* This panel was part of aconference sponsored by the Federalist Society’s Criminal Law & Procedure and International

& National Security Law Practice Groups and the American Bar A ssociations Standing Committee on National Security
Law. Itwasheld on May 23, 2002 at the National Press Club.
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| ABOR & EMPLOYMENT LAw

A BRIEFING*

Hon. Cari M. Dominguez, Chair, Equal Employment Opportunity Commission
Hon. Arthur Rosenfeld, General Counsel, National Labor Relations Board
Hon. Eugene Scalia, Solicitor, United States Department of Labor

David Fortney, Fortney & Scott, moderator

MR.FORTNEY: My nameisDavid Fortney. | amthe Chair of the Federalist Society’s L abor and Employment Section. The
Federalist Society is pleased to present this program.

The program today isagood example of thetypes of ideasthat wereally want to promote. Sowe'reglad to haveyou
here, and I'd liketotell you alittle bit about how we would like the program to run today. We advertised that we will end at
noon, and we will end at noon.

With that said, theformat will bethat wewill simply start alphabetically, so there’sno priority here by surnamewith
our speakers, nor any priority in agenciesor anything. I’ ve asked them to prepare a10- to 15-minute overview on some of the
policy issuesthat each of their respective agenciesareworking on at thispoint. Then from there, wewill have some question-
and-answer exchange. At that point, wewould be delighted to have questionsfrom the audience also. We' reasmall enough
group so that we can easily do that, so don’t be shy.

Before | start with the introductions, | would a so like to acknowledge and thank John Scalia from the Federalist
Society, becausethisisagreat program. It was John’'sideato put this program together. Thisisthefirst timethat we have had
these three agencies, the Labor Department, the National Labor Relations Board and the EEOC, all sitting down in thistype
of presentation. | think it'sjust super. So, it'saprivilegeto havethat.

L et mebriefly introduce the speakerswe' re going to hear fromtoday. You have detailed biosin your materials, and
all of our speakers have bios that are multiple pages, so | won't go through that with you.

The first will be Cari Dominguez. Cari, as |’ m sure you know, is Chair of the Equal Employment Opportunity
Commission. Cari wasconfirmedin August of 2001. She'sserving afive-year term, and her termwill expirein July of 2006. On
apersonal note, in addition to having her as agood friend, | enjoyed the privilege of having Cari asaclient at onetimeina
former life. Shewasat the OFCCP and | was at the Labor Department. So, Cari, we'reglad to haveyou.

Our next speaker will be Arthur Rosenfeld. Arthur isthe general counsel of the National Labor Relations Board.
Arthur is also aformer Labor Department junkie, and he and | worked together in the Solicitor’s Office there. Prior to his
confirmation, Arthur was the senior labor counsel for the Senate HELP Committee; that's Health, Education, Labor and
Pensions Committee, and he was senior labor advisor to Senator Jim Jeffords. Arthur was confirmed by the Senate for his
current position in May of 2001.

And last, but certainly not least, is Eugene Scalia. Gene, asyou know, isthe Solicitor of Labor. He was appointed
by the President in January 2002, and he has been active on a number of fronts both at the Labor Department, and with
respect to the Federalist Society. Gene has co-chaired a chapter in Los Angelesin one of his prior lives and has been very
activewith usthroughout. Heiswidely published; some of hisarticlesarelisted in the biographical materialsyou have and
otherwise.

So, with that, Cari, can | turn to you and ask you to start for us?

CHAIR DOMINGUEZ: Thank you, David, and thank you very much for your warm welcome and introduction. It'sagreat
personal treat to be introduced by someone whom | professionally admire greatly, and had the pleasure of working with. |
haveto say, it'sagreat treat that my married name allowed me to move up to the top of the alphabet.

| usedtobean S; now I'maD. Thisisgood.

It'sagreat pleasurefor meto behere, and | feel particularly privileged to be apart of thisdistinguished panel. Gene's
agency, the Department of Labor, and the Commission have been working closely together on a number of issues. We've
enjoyed avery closeworking relationship. Of course, the Commission was model ed after the National Labor Relations Board,
and they’'re sort of our big brother, if youwill. So, it'sgood to have Art Rosenfeld here— hisworld isvery much our own.
All of uswill be talking about the Hoffman Plastic decision, which is a perfect example of how a decision that affects one
agency certainly has repercussions throughout all of the employment and labor agencies and the arena.

Let mealso just take amoment to say afew words about the Federalist Society. You know, we at the Commission
spend alot of time talking about diversity. And | believe that the Federalist Society provides a forum that allows us to
practice the purest form of diversity, and that is the form from which al the other forms of diversity emanate. That is, a

108 E n g ag e Volume 3 October 2002 Supplement



diversity of views and perspectives and opinions that are forged by our own uniquenesses and individual experiences. So,
| just want to commend the Society for creating thisforum that encourages diverse points of view to be engaged towardsthe
advancement of sound public policy and legal discourse.

Just asit iswith the Federalist Society, it iswith this Administration that one finds the word “freedom” at the core
of itsefforts. The Commission hasthree main initiativesthat promotethisvery cherished national value. In management, we
have the President’s Freedom to Manage Initiative. This promotesindependence, flexibility, and accountability in how we
manage and use the resources that have been entrusted to us by the people of this country as we deliver services and
products that are citizen-friendly, citizen-centric, and are responsive to the needs of our citizens and our working men and
women.

At the programmatic level, we have two initiatives. We have the President’'s New Freedom Initiative, which is
designed to increase access and employment opportunities for the 54 million Americanswith disabilities. Thisisagovern-
ment-wideinitiative. We all sharein that initiative. And infact, tomorrow we'll be celebrating the 12th anniversary of the
enactment of the Americanswith Disabilities Act. We're going to belooking at the accomplishments and ways to continue
to improve access to this very valuable yet untapped resource in our nation’s economy.

And finally, we have a commission-specific initiative, onethat | launched shortly after my arrival, which we have
called the Freedom to Compete Initiatives. When we pedl al of these lawsthat we're all responsible for administering and
enforcing, what isit that thisis all about? This really speaks to the value of fairness in the workplace — the freedom to
competeintheworkplaceon alevel playing field, without regard tofactorsasirrelevant or immaterial asrace, gender, religious
background, national origin, disability status or many of the othersyou’re so intimately familiar with.

So, we are very hard at work at the Commission in promoting these principles in a user-friendly manner through
extensive outreach efforts and through consultations. We have our traditional partners, we have our attorneys and the
human resources compliance professionalswho follow the activities of the Commission. Wewant to broaden that scope. We
want to get to theline executives. We want to get to the managers, the peopl e that areinfluencing organizational change, and
invite them to engage with usin acollaborative spirit.

Just aquick overview for those of you who may not be asintimately familiar with the Commission as some others of
you may be. By way of background, the Commissionisafive-member commission that was enacted as part of the Civil Rights
Act. Webecame operational in 1965. No more than three members can come from the same party, so at the moment, we have
two Republicans, two Democrats, and we have one vacancy. The President has nominated the third Republican Commis-
sioner, who has not yet been confirmed. We aso have a Presidentially-appointed, Senate-confirmed general counsel
position that has been vacant the whole term that we' ve been there, and in fact it was vacant during the previous administra-
tion, so we'refollowing some positionsthat aren’t necessarily al that helpful to me.

We have 51 district offices throughout the nation. The budget has remained constant over the last severa years,
about $300 million, with about 2,800 employees. Evenwith all of theseyears of experience, we continueto receiveasizesble
number of charges. Consistently, we' ve gotten about 82,000 — alittle over 80,000 charges each year.

About 35 percent of those charges are race-related; about 30 percent are gender related. The two fastest growing
segments of our activity are age and disability, and | should tell you that we are getting alot of men filing age discrimination
charges. Astheeconomy hastaken adownturn, we' ve seen ahigher incidence, particularly related to age. About 10 percent
of our activity isnational origin. And oneto two percent isreligious discrimination. That piece of it has taken ahuge spike
since September 11.

We have had atremendousincreasein chargesfiled directly related to the September 11 incident. Infact, we' vehad
577 formal charges of workplace discrimination, andin religiousdiscrimination, we' ve gone up to 610 charges. That’'samost
triplethe number of chargeswe historically get, most of which hasto do with Arab-American background, being of Muslim
or Sheikh faith. So, the Commission has embarked on a very aggressive campaign to make sure that employers prevent
misdirected anger to be directed toward innocent working men and women who come from these backgrounds.

When | became Chair — as David mentioned, August 6 will mark my first anniversary — | had avery simplemission
but avery difficult missiontoimplement. That was, take afreshlook at the Commission; seewhat’sworking; seewhat needs
to beimproved, particular in light of the 21st Century workplace, when you have globalization, shifting demographics, and
see how the Commission is positioned to address the issues of the 21st Century.

We quickly launched astrategic review of all of our functional areas, leaving no stone unturned, looking at what can
wedo better and what can we do to be more responsive to what's happening in theworkplacetoday. From that, we developed
what wecall afive-point plan, which really setsthe strategic framework. There'salmost that General Electric model we' veall
heard about, the work-it-out concept; if it doesn’t fit one of our core business objectives, then we haveto ask ourselveswhy
arewedoing it. We did the same thing at the Commission. We said, “Let’'stake alook at what's really at the core of our
enforcement and outreach responsibilities. And if we're doing thingsthat don’t really relate to that, should we continueto
dotheminlight of our limited resources and the current workplace?’

The first point that was very well received and continues to be, is what we call proactive prevention. It isthe
President’sprimary mission. In our efforts, we ask: how do we make surethat we prevent chargesfrom being filed inthefirst
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instance? How can we be far more aggressive in information sharing, in devel oping a clearinghouse of best practices and
other kinds of information, sharing best ideas? We' ve been toying with theidea of some sort of seal of approval, something
that allows employers to understand what are the core components of being EEO-fit and having good programsin place.

Proactive prevention al so requires extensive coordination, an example of whichisthework we' ve been doing across
agencies on cash-balance pension plans. These are the plans that became famous and popular in the late '90s. And as
employers converted from the defined benefit pensionsto a cash bal ance approach, we received close to athousand charges
that raised the issue of age discrimination.

And I'm pleased to have in the audience a couple of experts from our shop, David Frank, who's my legal counsel,
and Lynn Clements. If you really want to know all the nitty-gritty, feel freeto talk to them because that’sbeen their life' swork
sincethey’ vejoined the Commission.

But it'san example of how we need to process these charges, looking and devel oping aframework that allowsusto
determinewhether in fact thereisage discrimination; it'savery difficult issueto address. Aretheseconversionsinfact age-
driven? Arethey driven by other factors? We can’t get into the details of the investigation, but | can ensure that L abor and
Treasury and IRS and Pension Benefits Guaranty and many other groups have been quite involved in coordinating our
efforts on this.

Quickly, the second point of our planiscalled proficient resolution. If we can't prevent acharge from being filed,
what can we do to address those charges, those issues, faster, better, cheaper? | cannot take credit for this because it was
prior to my arrival, but we launched the priority charge handling process some years back in the Commission, which allows
ustolook at charges based on the merit-worthiness of the charge, and not necessarily on thetimelessness. So, we' relooking
at that; we're looking at technology and other waysto improve.

Thanks to those efforts, we' ve gone from 110,000 charges in inventory — which is afancy word for backlog —
down to an all-time low of 32,000 charges. So, we have made tremendous headway and Congressis getting alittle happier
with us, which isaways good.

Thethird and fourth pointsare very related, and they really are at the core of our work. That hasto do with strategic
enforcement and litigation, and with mediation and alternative dispute resolution. At the core of our work, we have contin-
ued to have tremendous success at mediation. In fact, about 66 percent of al of the disputes that go to mediation are
successfully resolved with over 90 percent satisfaction rate by both sides, the charging parties and the respondents, on
mediation. That tells me that they respect the process. They may not necessarily agree with the outcome in the process
because usually, when you’ re in an adjudicatory role, there’s always someone who that doesn't feel satisfied. There'sabit
of acompromise. But nevertheless, there's a tremendous respect for the process and allowing the members to participate
together.

On strategi ¢ enforcement, the Commission filesanywherefrom 300 to 400 lawsuitsayear. Inthe scheme of 80-some
thousand charges, it isnot awholelot, so we haveto be extremely strategic and selectivein how we go about choosing. Are
these cases that are novel? Are these cases that are going to advance case law?

Preliminarily, we have just completed astudy. It'snot yet ready for publication but showsthat we have been quite
good at selecting the cases. In over 60 percent of the casesthat go totrial, the Commission prevails. So, thisisapretty good
indicator that we' re using those resources fairly cautiously.

On the other hand, | think we need to do a better job of looking at the data, looking at the trends. We sit on a
goldmine of information. How do we make sure that that information is in fact being transformed into a more strategic
enforcement?

In connection with that, we just launched the national mediation agreements concept. We were dealing with
charges and retailers one establishment at atime on the same issue. We said, why don’'t we go to a centralized model that
allowsusto connect and have afocal point within the employer organization aswell aswithin the agency and deal with these
issues in amore systemic, consistent and uniform manner? That's beginning to take hold. We've had three agreements
signed, so that has been avery helpful tool for us.

The fina point in the five-point plan is what | call practicing what we preach. | believe that we cannot have
credibility with our customersif we ourselves don’t apply the same standards. So, we have asked internally to launch the
best mediation program we can develop, the best outreach efforts, and apply those standards to ourselves so that we have
some credibility when we go out to the employer community.

Very, very quickly, let me just mention three significant Supreme Court decisions that have affected the work of
EEOC, and that | know my colleaguesare going to talk about very extensively. In EEOC v. Waffle House, asix-threedecision,
the Supreme Court held that an agreement to arbitrate between an employee and an employer does not bar the EECO from
pursuing victim-specific relief on behalf of an employee who files atimely charge of discrimination. We believe that this
decision acknowledges the role that EEOC plays in the work place, that we have the authority to recover full relief for
individual victims of discrimination when it serves the public’sinterest. We believe thereisarole for arbitration, and the
courts have reaffirmed that and will continue to endorse that. But at the same time, there may be instances when it is
important for the Commission to becomeinvolved.
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Hoffman — I’ mjust going to briefly touch on it because | know that my colleagueisgoing to get very muchinto that
decision. Butitisonethat we havetolook at. Althoughit’s enforced by the National Labor Relations Board, it does have
an impact on the Commission’s ability to recover certain damages for undocumented workers. 1'm pleased to say that we
believe that, while back pay awards are not allowed, there are |ots of other forms of remediesthat are permissible under the
decision, and we have been very consistent with the statements made by the Department and the NLRB asit relates to this
topic.

Andfinaly, Chevron USA v. Echazabal, where the Supreme Court, in aunanimous decision, supported our interpre-
tive regulations on that decision, giving a strong endorsement to our agency’s direct threat regulations and rejecting claims
that we actually acted in acapriciousor arbitrary fashion when issuing these provisions. So, we're pleased with some of the
rulings, but we' Il take what we get.

Anyway, let me stop here and defer to the “R” in the group. Thank you.

MR.FORTNEY: Arthur.
MR.ROSENFELD: So, the Supreme Court decided Hoffman?
CHAIRDOMINGUEZ: Sightly.

MR.ROSENFELD: Goodmorning. | may havetheeasiest job of thethree of usup here because | cameinto an agency that's
been mission-driven since 1935, with great professionals and career folks. And so, every day | comein and talk to these
people, and they tell methe prosand cons of wherethey think | should be going, and | often follow their advice. But | do what
| think isright. What I'll talk about in afew momentsis the prosecutorial discretion of the general counsel. But | make a
decision. Inmany cases, the decision would beto not issueacomplaint, and for all intents and purposes, that particular labor
case isover and the parties can get back to work and if necessary resolve that dispute in some other manner.

But in any case, | have agreat job and great folks. I’'m sureyou al do aso. I'm not trying to steal thunder. 1'm
looking over here— by the way, | know alot of you here, and it’s nice seeing you all again. But the other reason my jobis
so easy, of course, isthat every morning | sitin my office and the phonerings, and | pick up the phoneand it’s Peter Hurtgen.
And he says, “Thisisthe Chairman.” He has been nominated to head the federal mediation serviceand | will misshim.

Let me talk briefly about the status of what's going on in terms of Board seats. Currently, we have four seated
members on thefive-member Board, three of whom are on recess appointment. The confirmed individual, WilmaLiebman, has
atermwhich expiresin December of thisyear. There have been nominations madeto the Board of four people— I’m going
to have to stop and think about this— Alex Acosta, Peter Schaumber*, Bob Battista* and Dennis Walsh. We have four
nominations pending, and Wilmaisin the process.

Therewill be consideration, | think, of thisfive-member package sometimethisterm -- hopefully sometimethisterm.
When your term expires at the Board, unlike, for example, the NMB, you' re out, which the White House discovered about a
year ago with Peter. There was about athree-day hiatusin Peter’s service because the White House was unaware of the fact
that when histerm expired, so did he.

White House Personnel are on the case, and | have the utmost confidence in White House personnel to get this
resolved by the end of the year — | love that.

| was going to read you some stuff on prosecutorial discretion. I'll be very, very brief. Sufficeit to say that the
statute, in 1947, was amended. Prior to that time, the general counsel was basically the Board's legal officer. 1n 1947 the
statute was amended. Section 3(d) states, “There shall be a general counsel to the board who shall be appointed by the
President by and with the advice and consent of the Senate for aterm of four years. The general counsel of the Board shall
exercise general supervision over all attorneys employed by the Board, other than administrative law judges and legal
assistants to Board members, and over the officers and employeesin the regional offices.” Thisistheimportant part, “He
shall havefinal authority on behalf of the Board in respect of the investigation of charges and issuance of complaints under
Section 10, and in respect of the prosecution of such complaints before the board, and shall have other duties.”

And | have other duties. Asgeneral counsel, you wind up being the administrative officer becauseit’s difficult for
afive-member agency to make decisions about administrative matters. They’d have to sit down and vote: | mean, they're
having sufficient problems getting decisions out. In any case, this provision, this formal authority, was one of the reasons
that President Truman vetoed Taft-Hartley. It was overridden by the Congress.

I’m now going to giveyou an exampleof what | do. I’ m not going to give you numbers. | want to get to the question-
and-answer period as quickly as possible because | think that’ [l be more fun.

| had acase brought to me by my Office of Appeals. We cannot operate unlessaparty filesachargethat thelaw has
beenviolated. If the charging party filesacharge and theregional director refusesto issue acomplaint— doesn’t find merit
to the charge or refuses to issue the complaint for other reasons; —for example, we will not issue complaints, even where
thereismerit, if it wouldn’t effectuate the policies and purposes of the Act. Wheretheregional director makesthat decision
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to dismiss, the charging party has the right to appeal that to the Office of Appeals.

In part, this procedure was devised by the General Counsel as aprotection for the individualswho filed the charge
and their rights. And of course in part, it's a mechanism for the quality control of our regional offices to make sure the
decisions are proper. In any case, we had a case where the regional office decided not to issue a complaint, and it cameto
Appeals, and it cameto an agendawhere | sit down with the Office of Appealsand they argue the Region waswrong and that
acomplaint should issue. In most cases, that's what they do.

Here arethefacts. Anemployer and aunion are about to start collective bargaining. The employer wantsto bring
in alaptop to take notesinstead of using apencil and pad. The union refusesto negotiateif there'salaptopintheroom. The
employer refusesto negotiateif hecan’t bringinhislaptop. Theemployer filed the charge, an 8(b)(3) charge saying the union
isrefusing to bargain. ThereisBoard precedent that you cannot bring in verbatim recording devices, and that’s understand-
able becauseit would chill the free exchange of information.

Mattersin negotiations, likethe size of thetable, the size of the room, the no. 2 pencils, are preliminary matters, and
thusare not mandatory subjects of bargaining. | know I’ mlosing someof you here; I'mlosingme. But it’simportant to know
that items like these are permissive subjects of bargaining. And, you can't insist on a permissive subject of bargaining to
impasse. You can ask and even insist, but not to the point of impasse. So, the employer is saying that the unionisinsisting
to impasse on this permissive subject of bargaining — bringing in the laptop.

| get thiscase. | look atit. Again, we can't operate without charges being filed, and we do not solicit charges.

I’'mthinking, the employer is saying the union refusesto bargain on this permissive subject -- the laptop. Couldn’t
the union say that the employer isinsisting on bringing in alaptop, which is a permissive subject of bargaining? We don't
solicit charges. | suggested to the region that they talk to the union. What | wanted to do is get a charge from the employer,
get acharge from the union — the same facts — and issue both complaints. And | think that would have driven the Board
crazy. But importantly it would have presented the issue to the Board in away that the could consider whether to treat a
laptop like arecording device.

Unfortunately, from my perspective, | couldn’t get the union to go along because the parties by that time had started
negotiations. But Peter, one of these days, we're going to get thisissue to you.

PANELIST: With or without the laptop.

MR.ROSENFELD: Oh, youwould not believe— | can sometimes go through nine casesin an hour. | have an hour limit.
That day, with in the appeal s agenda, when this came up we had three cases, one of which we deferred, one of which lasted
ten minutes; this laptop case took about two and ahalf hours of discussion, and it seemed likethat’s all we talked about for
the next three weeks because it was such an interesting topic.

But theimpact of thisis, | hesitateto usetheword, “negligible’. It wasgoing back and forth and the argumentswere
based on, if we issue acomplaint on the employer’s charge, we' re really seeking achangein the status quo and that would
mean partieswould bein doubt about the state of thelaw whilethey waited for adecision fromthe Board. If the unionwould
have filed the charges, we' d be defending status quo and that would not have presented the same problem. Well, the case
has gone away. But, that’'swhat | do for aliving, and that’s the best part of thejob, frankly, these agendas, both appeals and
advice.

The statute is an interesting statute. The scheme of the statute is such that we have to determine what phrases such
as“good faithbargaining” , and “ no interference, restraint or coercion,” mean. The NLRA was designed by Congress so that
the Board would flesh these concepts out. So, the statuteis sort of aliving thing, and asthe workplace changes— and it has
changed — hopefully, the statute will be up to the task. But the agendas are fun because we're always dealing with —
laptops aside, because we do have afew luddites in the agency — new issues, things like email and whether a computer is
employer property, or isit awork site and on and on and on.

Hoffman Plastic— wejust i ssued amemorandum to the regions on Hoffman Plastic last week, | believe. It'son our
website. The gist of this memorandum, to my regional directors, is that number one, undocumented workers are still
employees as defined in the Act and held in anumber of Supreme Court cases. Number two, we're going to seek special
remediesfor caseswherethere would otherwise be no remedy. Wetalked about pushing for formal settlements, which gives
usalegupinterms of contempt — noticereading, for example. We're not sure of what thefull extent of these remedies might
be, but our regional directors, all 31 or 32 of them, arevery creative. We' ve asked that these creativeindividuals, when they
come across a fact situation wherein they think a creative remedy is warranted, to send it to Washington so we can have a
single overall litigation strategy in thisimportant area.

But thethird, and | think most important, piece of thismemoisthat I' mtelling theregional directorsthat weare not
the INS. We're not going to willy-nilly investigate these matters when an employer or, in some cases, a union raises
allegations as
to the undocumented status of an employee— | emphasize an employee. The memo, again, ison thewebsite, and you might
want to take alook at it.
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| think | will now passthetorch to Gene Scalia.

MR. FORTNEY: The EEOC and NLRB are independent agencies, where of course the Labor Department is part of the
Executive Branch. So, Gene, are you working on anything beyond laptops over there? What are you doing at Labor?

MR.SCALIA: Thanks, David.

| want to second what’s been said earlier about what agood ideathisforumis, and | think it exemplifiesthe value of
the Federalist Society, which does a better job than any other organization | know in bringing peopl e together for discussion
of legal issues. I’'m proud to beincluded in this panel, and think the Federalist Society’s putting it together isareal service.

I'll talk about three subjectstoday: first some enforcement issues at the Department; second, our approach toward
rulemaking; and third, | want to touch on some thematic points suggested by afew Supreme Court decisionsthis Term.

Let me start by acknowledging, as I’'m sure many have pointed out, that there’s a similarity between federal law
enforcement and the annual Harley-Davidson convention in Sturgis, South Dakota.

| wasdriving across the West afew years ago when this convention was going on, and | caught anewspaper article
about theevent. Thetitlewas" Dakota Town Shaken by 250,000-Biker Rally.” Thearticlereported, “ Thetown now belongs
to 250,000 motorcyclists, avirtual occupying army in black |eather boots and tattoos here for an annual conclave that has
become perhapstheworld’slargest biker rally....”

The article goes on to say that since the gathering “got underway last weekend, seven bikers have been killed in
accidents and more than 150 people have been arrested for drunk driving. Scores more have been jailed for drug posses-
sion.” The heading to the next part of the articleis, “Armed Man Shot to Death.” 1'll stop with that description of goings-
onin Sturgis. But the article hastensto add that there were avariety of peoplethere. The Hell’'s Angelswerethere. Sowas
agroup called the Banditos, not avery auspicious name. But therewere also biker clubs sponsored by Christian groupsand
the Alcoholics Anonymous. Malcolm Forbes was there. And it's been rumored that the Death Valley chapter of the
Federalist Society wasthere -—with Leonard Leo riding at the front on hisHarley.

There's aquote in the article that caught my attention at the time, and it's what | want to focus on. The reporter
interviewed somebody who lived in thistown, who explained, “ It'sonly asmall percentage of bikersthat maketrouble. But
the problemis, asmall percentage of 250,000 peopleisstill alot of troublemakers.”

| start with this story for two reasons. Let me be clear. | don't regard it as a complete analogy. There are some
resemblances, but I’ m sure there are somein business— and probably also somein biking -—who would take offense at the
suggestion that bikers and business people are identical.

But | beginwiththis, first, to make the point that we' re approaching our jobsin the Labor Department with the view
that most of the peopl e that we regulate— most empl oyers and, for that matter, most unions (weregulate unionsto adegree)
— do want to comply with the law. That's something | know from having been in private practice representing primarily
business for about ten years. Most of my clients were trying to comply with the law. Most employerswant to do that, and
| think that’s an important thing for us to keep in mind as we go about doing our job.

| should add that respect for the law, adesireto comply with the law, isa spirit and an attitude that can be cultivated
andinstilled. Our Assistant Secretary for OSHA, John Henshaw, speaks el oquently and effectively about the employers out
therewho really cometo take pridein having exemplary safety and health records. | think our going about, John going about,
others going about and working to instill that value in companies can do a great deal to promote the safety and health of
workers. That's something that John and Secretary Chao have done very effectively.

It's important to do this, in part, because it's just not possible for us to inspect anything approaching a large
percentage of thosewhomweregulate. OSHA, for example, would take 167 yearsto inspect every worksitethat it regul ates.
That can’'t be done. It'simportant, therefore, that those we regulate be given incentives to comply with the law beyond the
merethreat of inspection or enforcement.

For these reasons, compliance assistance is something that Secretary Chao has made agreat priority during her time
as Labor Secretary. She and the agency heads within the Department have been endeavoring to do a better job making
information available on our laws' requirements, and on how they can be met.

Secretary Chao has also made effortsto establish career positionswithin the Department that will remain after this
Administration leaves— career positions for compliance assistant officerswho are not there to prosecute, to investigate, or
inspect, but instead are there to help people do a better job complying with the law.

Of course, the second point | have to make from the quote about the biker convention isthat, even though most of
thoseweregulatetry to comply withthe law, there still isapercentagethat isnot concerned with complying. That percentage
may hot be large, but, to paraphrase the Sturgis resident, “a small percentage of the American economy is still alot of
troublemakers.” Asaresult, enforcement remainsvery important within the Department of Labor, and particularly within my
office, the Office of the Solicitor.

For those of you who don’t know, the Salicitor’s Officeisabout a500-lawyer office, about half of usin Washington,
DC and the other half in regional offices. Out in the regions, we almost exclusively conduct litigation. We also do some
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litigationinthe national office. Inthenational office, we' realso greatly involved in assi sting with rulemaking and providing
advice and counsdl.

I’ve said that enforcement remains very important to us at the Department. And I’ ve said that knowing that this
group would want to hear it, for at least two reasons. First, the Federalist Society isagroup that placesgreat emphasisonthe
ruleof law. Part of theruleof law, of course, isenforcement of thelaw whenthelaw isnot respected. Second, law enforcement
is something that is important to the Federalist Society. Some of you, maybe even many of you, are Republicans, and
certainly law enforcement is something Republicans are often closely associated with.

One of the most effective enforcement mechanismsthat OSHA hasis something that we call our “ egregiouspolicy.”
| always take pains to emphasize that the policy is not egregious. The policy itself iscommendable. The policy isissuing
multiple citations — what we call instance-by-instance citations— for each violation of aregulation, rather than issuing a
single citation for multipleviolations. It'sapolicy we use when dealing with employers that have shown themselvesto be
particularly disrespectful of thelaw. That policy wasintroduced, I’ mtold, by George Salem, aSolicitor inaprior Republican
administration. It'sapolicy that'simportant to me and that we continue to pursue.

The third reason that at least some of you may be interested to hear about our continuing interest in strong law
enforcement, isthat some of you arein private practice. You'relawyers representing businesses and you are mindful of the
maxim of adistinguished former White House counsel who remainsinvolved inthe Federalist Society — “ God blessthe man
that regulates my client.”

So, as| say, law enforcement doesremain important with us. 1’ m certainly mindful that it'saspecial responsibility
and mission of the Office of the Solicitor. When | consider where the L abor Department has gonewrong in the past, | think
that one of the principal sources of its going astray islosing sight of its core mission and forgetting that its core missionis
enforcement of workplace standards: ensuring a safe, healthful workplace, and assuring that workers are compensated in
accordancewith federal law.

The best example of this sort of mission creep, of coursg, is the threatened home office inspections during the last
Administration. That's a policy we' ve decided not to pursue. We don’t currently have a plan to inspect laptops at home.

Another examplewould be volunteerism. We' ve been interested in looking for waysthe Department is discourag-
ing volunteerism morethan isappropriate, and is confusing what is genuine vol unteerism with work. We recently issued an
opinion letter having to do with volunteer firefighters, many of whom, evenintheir freetime, genuinely do want to help stop
fires, and would like the freedom to volunteer to do that. We issued an opinion letter making clear that in appropriate
circumstances they do have that freedom to volunteer.

So focusing on work issuesisone core part of our mission. Another core part isfocusing on low-wageworkers. At
other times when the Department has gone astray in the past, it may have been because we became too preoccupied with
legal issues having to do with higher wage earners, and lost sight of the fact that low-wage earners often are least able to
determine when their rights are being violated, and are least able to hire others to help them. Low-wage earners are
particularly deserving of our attention and efforts.

We recently brought two cases against poultry processing companies, and we' ve gotten some criticism from people
who in other areas are supportive of what we are doing at the Department. The cases had to do with “donning” and “ doffing”
practices, putting-on and taking-off sanitary clothing in the workplace. We thought the cases were important to bring for
three reasons.

First, because of the rule of law: It seemed clear to us after a close evaluation that the time these workers were
spending putting on protective clothes — and the circumstancesin which they were doing it in the couple of companieswe
looked at — was time that needed to be compensated under the law. That seemed fairly clear under the statute, under a
Supreme Court decision, and under our own regulations. And so, intheinterest of the rule of law, we went forward with the
cases.

Second, we thought it was important for the Labor Department to get involved because these were low-wage
workers who were somewhat less likely to receive adegquate compensati on without our assistance.

Andthird, itisimportant for usto clarify the law, and thiswasan areawhere thelaw had become unclear and wewere
seeking to clarify it. Inour first day in court, we filed a settlement agreement and consent judgment with one of the two
companies providing for back wagesthat we estimate at $10 million. That isone of thelargest recoveriesin the history of the
Wage and Hour Division.

A third priority in our enforcement effortsiswillful and repeat violators of thelaw. We received adecision two days
ago fromtheD.C. Circuit inacaseinvolving an employer that had knowingly exposed its employees over aperiod of timeto
fire hazards due to what's called combustible dust resulting from certain operations the company conducted. Therewas a
federal study indicating the company’s practices were hazardous. Therewas an internal study indicating they were hazard-
ous. The hazards were not adequately addressed; we found 89 violationsin our inspections. The employer denied none of
the violations, but said they were not willful. We disagreed and just recently prevailed in the D.C. Circuit, obtaining a
$600,000 recovery, which is asizable recovery for OSHA. I’'m proud of that. It'simportant that we vigorously prosecute
employers who show what amounts to contempt for the law.
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To round out my discussion of enforcement priorities: |I've mentioned low-wage workers, and | want to emphasize
that that thisisnot to suggest that ERISA isnot apriority for usaswell. Itis. | seeBob Davisishere. He'saformer Solicitor,
and Bob iswell aware that ERISA ends up being an areathe Solicitor spends agood deal of timeon. | have probably spent
more of my owntime on ERISA mattersthanin any other singlearea. Weare certainly mindful of theimportance of protecting
peoples’ retirement savings and health plans.

Let meturnto regulatory policy. First, wehavereingtituted at the Department what we' re calling the Policy Planning
Board. It used to be called the Policy Review Board, but was disbanded in the last Administration. Asaconsegquence, until
recently, regulations were being issued by individual agencies within the Department with relatively little knowledge and
oversight by the Deputy Secretary’s Office, for example, or by the Assistant Secretary for Palicy.

Secretary Chao has reconstituted what we are calling the Policy Planning Board, which is chaired by the Deputy
Secretary and Assistant Secretary for Policy and includes the heads of all the agencieswithin the Department. Many career
and political appointees attend each meeting of the Board. The meetingsare an opportunity to review proposed regulations,
to discuss them and vet them, before they are sent over to the Federal Register. There’'s an awful lot of experience and
knowledge within the building, not necessarily limited to a particular program area. By putting this Board together, we're
drawing on that knowledge and experience, but we're also ensuring a degree of central oversight of the Department’s
rulemaking effortsthat isimportant for acabinet-level department, and isan appropriate exercise of the Secretary’s respon-
sibility for what goes on at OSHA, the Wage-Hour Division, PWBA, and other components of the Department.

In our rulemakingsthemselves, there areacouple of thingswe' reemphasizing. Oneisclarity. Another isidentifying
where we need to change the regul ations on the books to make them better comport with the contemporary workplace. The
best example of that is the so-called white-collar exemptions to the overtime requirements for executive, professional, and
administrative employees. These exemptions have been on the books more or less unchanged for more than 40 years.

To read the job descriptions in these regulations is in some respects to read an encyclopedia of jobs that used to
exist. Somany of thetitlesarearchaic. To giveyou afew examples, theseregulationsare very good at telling you whether or
not a“jobber” isexempt or non-exempt. You can look at the regulations and find out whether a“ linotype operator” isexempt
or non-exempt. You can find out the exempt status of a“ straw boss.” And my favorite, which may be more amatter for the
Justice Department than the Labor Department, you can find out the proper way of compensating a*“ gang leader.”

Theseregulations don’t do as good ajob as they need to do in explaining how to compensate some of the jobs that
we have in the contemporary workforce. And for that reason, we' retaking alook at revising them.

Let memakeafew pointsabout this Term’s Supreme Court decisions. You heard from Arthur on the Hoffman Plastic
case. Wehavetakenaview very similar totheNLRB's. | want to concentrate on athemethat | saw in several of the Court’s
casesthis Term, and that is how federal regulation ought to interact with what 1’1l call private work rules.

Asafirst example, let metalk about the Barnett and Chevron decisions. They were both ADA decisions. They were
interesting to me because both involved rules put in place by employersthat were, at least in part and arguably primarily, rules
for employees’ benefit. Chevron, as Cari hassaid, involved arulethat prohibited aworker who had akidney condition from
holding a job that would have exacerbated the condition and, doctors said, perhaps threatened the worker’s life. The
company excluded the worker from the job under its safety policy. That decision was challenged by the worker, but it was
upheld by the Supreme Court, unanimously. Asl say, thisisaworkplacerule put in place by the employer primarily for the
employee'sbenefit. Obvioudly, therewereincidental benefitsfor theemployer, and | don’t know fully the employer’smotive,
but therulewas at least in part for the employee's benefit.

The Barnett case was an ADA caseinvolving theinteraction of the ADA and seniority systems. The question was
whether, when you have aseniority system in aworkplace, areasonabl e accommodation under the ADA can require making
an exception to the seniority system and giving aworker ajob to which, under the seniority system, the worker would not be
entitled. The Supreme Court indicated that in the ordinary course, the seniority system would prevail. It did allow for
exceptions under a possible variety of circumstances. But again, the decision was interesting to me because it was the
second timethis Term that an employer went to the Supreme Court to defend arule that wasin place partly to help employees
— again, I'm not saying entirely to help employees; | don’t know the employer’s motive. Note that this was not a union-
negotiated seniority system; it was a company-implemented, company-imposed seniority system.

There was an aspect of the Barnett case that was of further interest to methat I'll touch on briefly. That had to do
with whether the rule would have been any different if the seniority system had been negotiated with aunion. Asl said, the
seniority system in that case was put in place by the company. The AFL-CIO filed a brief in the Supreme Court saying,
whatever you do with this particular seniority system, there are additional reasons why, when a seniority system is negoti-
ated with aunion, more deferenceisdue that system under the Americanswith DisabilitiesAct. It'saninteresting question,
how you take account of the fact that private workplace rules are union-negotiated, if indeed you take account of it at all.

Let me offer the following as food for thought for this group, because | think thisis a group that likes to think
serioudly and creatively about labor and employment policy. What | have to say now really does not have anything to do
with our current enforcement of regulatory policies or programs; | offer it for purposes of thought and discussion.

It seems that right now the law takes three different approaches toward union-negotiated workplace rules. Inthe
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Barnett case, it took what | will call the neutral approach. It didn’t seem to matter to the Supreme Court whether or not it was
aunion-negotiated seniority system. The AFL-CIO said it should matter. | think Justice O’ Connor, in her concurring opinion,
suggested it might matter. But the Court did not indicate it wasimportant on thewhole. That’'swhat | will call the neutral
approach to union-negotiated rules, and | think that is the predominant approach.

A second approach that you will find on occasion is what I'll call the deferential approach to union-negotiated
workplacerules. Oneexample of that is Section 3(0) of the Fair Labor Standards Act, which hasto do with changing clothes
in preparation for work. As|’veindicated in discussing the poultry cases, in alot of circumstances, that kind of clothes-
changing timeiscompensable. It doeshavetobepaid. But Section 3(0) of the Fair Labor Standards Act enables acompany
and union to agree not to pay thetime. So, thisisa case wherethe law is deferential and says, “Well, when there’saunion
negotiating, maybewe' |l view the employment termsalittleless skeptically.”

The third approach one sometimes seesiswhat I'll call the skeptical approach. The best example of that is the
Supreme Court’sdecisionin Alexander v. Gardner Denver. The general rule now on agreementsto arbitrate statutory claims
isthat when an empl oyee enters an agreement to arbitrate di scrimination claims, for example, that may be avalid agreement
and the employee can be held to that agreement and not permitted to go to court. The employee hasall the samerights, the
Supreme Court has said, but those rights can be subject to mandatory binding arbitration; the rights are resolved in a
different forum.

That'sthe general rule, but therulefor unionsisdifferent. The Supreme Court said in Alexander v. Gardner-Denver
in 1974, that when it's a union-negotiated agreement to arbitrate claims, then there is the opportunity to go to court, aswell
as the opportunity for arbitration. So, that's a case where the law is alittle skeptical toward union-negotiated agreements.
The individual employee can enter a binding agreement for the mandatory arbitration of statutory claims, but the union
cannot.

I’ ve offered the foregoing as an observation, by way of food for thought. Again, it's not something that hasto do
with our programs particularly or any items on our agenda at the Labor Department, but | think it isan interesting aspect to
labor and employment law currently. You can certainly make argumentsfor each of the three approaches.

Cari talked about the Waffle House case, and | wanted to conclude by referring to that. Waffle Housewas awelcome
decision for the Labor Department. It affirmed the government’sability to bring aclaim on behalf of anindividual employee,
notwithstanding the fact that the employee and employer had agreed to arbitrate the claim. The employee would be
compelled by that arbitration agreement in most circumstancesto arbitrate and would be barred from court. But the Supreme
Court said that does not preclude the government from going to court. Asagovernment litigator, | welcomethe authority and
discretion to be able to proceed to court on a claim, even when the employee has agreed to arbitrate.

That said, for the Supreme Court to say that the federal agencies need not defer to arbitration agreementsisnot the
same as the Supreme Court saying that we may never defer to arbitration. The National Labor Relations Board has along-
standing practice of deferring to arbitration agreements and permitting factual issues, at least, to be resolved in arbitration.
If the process was fair and reasonable, the Board often will defer to the outcome.

Likewise, the Labor Department hasregul ationsindicating that, for example, when aworker complainsto OSHA that
he wasterminated for raising asafety concern and that allegation isbeing arbitrated, the L abor Department may wait, takea
look at the outcome, and if the outcome seemsreasonable, not proceed. So, | think it'simportant to be clear that, while Waffle
House has affirmed our ability to litigate despite an arbitration agreement, there still are policiesthat are not invalidated by the
Supreme Court decision, under which deferenceto what I’ m calling private workplace rules may remain appropriate.

Thank you.

MR.FORTNEY: Thank you, Gene. Let meopenit up. We have about 20 minutes. Isthere anyonein the audiencewho has
aquestion that they would like to raise with this panel? Mr. Davis.

AUDIENCE PARTICIPANT: I think thisisaquestion primarily for Cari and Gene. | think one of the very welcomevisible
parts of this Administration’s programs in your agenciesis, Cari, as you put it, prevention — you and the Secretary have
guoted as compliance.

Let meask thefollow-up. Let'ssay that our clientstakeagood, healthy, frank, candid look at what they’ re doing and
whether itislegal. And let’'ssay that we aslawyers get alittle nervous about whether that’s protected by privilege or work
product. What are the chances that our clients are going to have to end up sharing that deliberation with the enforcement
people?

MR.FORTNEY: Dideveryonehear that question? No? All right. Let meseeif | can briefly summarizeit. Wehaveamic, and
I will require questionersto usethe mic.

In anutshell, and not as eloquently as Bob Davis stated it, the question deals with the emphasis on compliance,
assuming that those of us that represent employers, that our clients take a good, hard look at compliance and do a candid
assessment of their strengths and weaknesses, which is part of any assessment. What is the likelihood that those assess-
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ments that are viewed as sort of the crown jewels are ultimately going to be disclosed to the enforcement components of
these agencies?

Thetensionisobvious, and | know there’s been abit of atrack record particularly with OSHA, on thisissue— the
self-assessments. That's one reason why lawyers often get in the loop to try to create the attorney-client privileges, work-
product; there’salot of waysof trying to shield this. But | think on abroader point, from apolicy perspective, if we'rereally
now going to talk in terms of compliance, recognizing that responsibl e self-assessment and self-correction isakey compo-
nent, how do we balance or deal with that vis-&-vis enforcement? Cari, why don’t we start with you?

CHAIR DOMINGUEZ: First of al, thanks, Bob, for the observation. | think | waswell trained at the Department of Labor
when you were Solicitor, so I’ mtrying to take your lead at proactive prevention. But | do think that we' reworking very hard
tokeep afirewall, if youwill, between the enforcement activitiesthat drivethe chargesthat come beforethe Commission, and
the compliance assistance. | think, Gene, that's probably very consistent with Secretary Chao's effortsto create a separate
unit that dealswith complianceissues. | think it'svery, very evident for usthat it hasachilling effect.

WE're considering separating, even more discretely, the enforcement arm of the Commission from the proactive
prevention units, the outreach and the consultation. So, it's something that continues to need work.

I’ ve been having these roundtable discussions al over the country. We continue to have the name recognition —
somebody said you need to have a second label, EEOC, because when we come forth, the whole notion of enforcement
comes up, as opposed to this consultation. So, it's clear that we have to separate the two.

MR.FORTNEY: Toclarify that, the separation is not formal within the agency. It’sbrought forward preliminarily andit’'s
agreed up front that these results, these discussions, will not be turned over to enforcement. |sthat right?

CHAIRDOMINGUEZ: Right.
MR.FORTNEY: Gene?

MR. SCALIA: | think my answer in many respectsissimilar to Cari’s. First, if indeed an employer has conducted avery
thorough, good-faith effort to determine thelaw’ s requirements and its own compliance with those requirements, that’sgoing
to have agreat deal of bearing on the exercise of our prosecutorial discretion.

Asl’veindicated, we' re most interested in pursuing employerswho show contempt for the law, and employerswho
are going to the kind of efforts you' ve described are less likely to be the target of more vigorous prosecution.

| think the answer to your question will depend, in part, on the use that an employer is making of an effort of that
nature. |f an advice-of-counsel-type defenseisraised, if an employer ismaking an issue of the study and trying to make the
study a defense, obviously, then, the privilege itself has been waived. But as a general matter, | think the Department has
become more sensitive in recent yearsto not discouraging those kinds of internal audits and hastried to look for ways, if an
action needs to be brought, to bring them in a way that does not punish the employer for having made that kind of
assessment. That said, | don’t think we can providein all circumstances a guarantee that those studieswon’t end up being
used.

But | appreciate your raising the point, and | think it is one that we need to be clear about as we go forward.

MR.FORTNEY: Arthur, arethereany guaranteesfrom the Board?

MR.ROSENFELD: Yeah, thereare guaranteesfrom the Board to go balls-to-the-wall to get everything we can possibly get
inaninvestigation. We don’t have the same problems. We don't do thistype of outreach. Our type of outreach isto try to
work with thelocal bar so that we can nip in the bud problemsthat may arise. But whenwe do conduct aninvestigation, we're
going to go as far as necessary to get the answers.

MR.FORTNEY: Okay. I'vegot aquestion herewith Roger, then I’ m going to come over hereto you, John.

AUDIENCE PARTICIPANT: I'mRoger Cleggwiththe Center for Equal Opportunity. | haveaquestion mostly for Cari and
Gene on the widespread consideration of race, ethnicity and sex in the recruitment, hiring and promotion decisions in the
private sector.

Gene, the Department of Labor continuesto require goal s and timetablesfor companiesin the private sector that do
contracting with the federal government, and of course those goals and timetabl es encourage the private sector to take race,
ethnicity and sex into consideration in deciding whom to hire. | wanted to ask you about that.

And, Cari, | wanted to ask you what the EEOC is doing and what its palicy is going to be with respect to thiskind
of discrimination.
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MR.FORTNEY: Gene, why don't you start that.

MR.SCALIA: Yes. Rogerisreferringtothe Executive Order 11246, the so-called affirmative action executive order, whichis
enforced by our Office of Federal Compliance Programs (OFCCP). Thisobviously isanold debate. The Department is, onthe
one hand, very anxiousto prosecute and discourage discrimination in theworkplace, and at the sametimeit isimportant that
we be careful, in the process, not to encourage so-called reverse discrimination or improper preferences.

Obvioudly, the Executive Order remainsthelaw. Theregulationsthat have beenissued under it remainthelaw. For
our part, among other things, we have been endeavoring to have our regional solicitors offices work more closely with
OFCCPasit conductsits audits and enters agreementswith employers. Thisisan areawherethelaw isoften very difficult.
We' vefound that it ishelpful to OFCCPto have some early involvement by the Solicitor’s Office, which is something we're
trying to promote with avariety of program areas. So, that’s one way in which we' retrying to ensure that what we' redoing
i s encouraging non-discrimination and compliance with the law.

CHAIR DOMINGUEZ: Wehavealessdifficult task because our task really isbased on the chargesthat arefiled based on
the individuals' allegations of discrimination. So, unlike the Department of Labor, in thisrole | don’t look at goals and
timetables or make determinations of under-utilization or any of those factors that are required, as Gene mentioned, by
Executive Order 11246 and itsimplementing regulations.

Our focusismuch moreindividual, whichisextremely helpful to our ability to treat each case on its merits, and not
based on blanket categories or groups.

MR.FORTNEY: Darren. Stepforward, please.

AUDIENCE PARTICIPANT: My nameisDarren Zeplin. I’mwith the Society for Human Resource Management, which
represents over 170,000 individual human resource professionals. My questionisfor Solicitor Scalia.

The Supreme Court, as you know has, been coming down with amyriad of employment cases. One of them was
Wolverine v. Ragsdale, in which the Supreme Court, in a 5-4 decision, invalidated the Department of Labor’s regulation
dealing with the Family Medical Leave Act, specifically, the penalty that is coupled with an employer who failsto give notice
designating leave as FMLA. | was curious about your approach, the Department of Labor’s approach, to this decision and
what you're doing internally and how you will proceed, if so, in changing what the Supreme Court has requested in the
regulations.

MR. SCALIA: Asyou've indicated, the Supreme Court invalidated one part of the FMLA regulations. It's our legal
responsibility to take alook at what they did, to seewhat its effect isfor the regulation, and to seeif there are any other very
similar provisions of the FMLA regulations that may also be affected by that. That's something we're going to do.

MR. FORTNEY: Other questionsfrom theaudience? Yes, sir.

AUDIENCE PARTICIPANT: Thisisdirected to Mr. Rosenfeld. Could you explain any major differences between your
enforcement of the Beck decision compared to your predecessors.

MR.FORTNEY: And Arthur, if you would take 30 secondsfor thosein the audience who don’t know what “ Beck decision”
means, explain that for us.

MR. ROSENFEL D: Beck hasto do with the use of mandatory duesin non-right-to-work states, being used for things other
than the collective bargaining process and the representation by the union.

Keep in mind that you don't have to be amember of the union. But if you work in the unit, you’ re represented by
the union; they represent you. You can’'t compel aunit member who is anon-member of the union to pay full dues, unless
those full dues go to those representational categories.

We don't get alot of Beck cases. There are some issues that are pending right now based upon decisions in the
circuit courts, which I’'m not going to get into now, where we are considering i ssuing complaintsto give the Board achance
to reconsider some of the decisions that have been laid down by the board since California Saw. Does that answer your
question? 1'm not sure.

| am a Republican appointed by a Republican president. The only hearing on the Hill where | havetestified wasa
hearing on the House side conducted by a Republican questioning the general counsel and the Board on Beck enforcement.
So, it's a hot-button issue, to say the least.

But my concern has been and will continue to be with the resources of the Agency. For example — I’m going
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beyond your question — | issued recently a memorandum on benefit fund collection cases wherein the parties can have
access to district court to enforce the collective bargaining agreements. It's just a matter of resources. | had the same
resource problemwith Beck. Thereare questionsasto what isrequired of aunion at the various stages of the process. We're
looking at those.

MR.FORTNEY: Any other audience questions? If not, the prerogative of the Chair isto ask thefina question, and that is
for all three of the panelists.

Each of your have addressed enforcement with the notion of voluntary compliance being central. And it strikesme
that you have somewhat different models of centralized versus decentralized enforcement. At one end of the spectrum,
arguably, isthe EEOC, whichisafairly decentralized arrangement. Policiesare set withintheregions, and the hinterlandsare
out there.

Inthemiddle, it strikesmethat the Labor Department has sort of amixed bag, but Gene hasreferenced at least in one
context OFCCP. Hislawyershavebecomealittle moreinvolved in— these are my words— quality control. And presumably,
that brings uniformity, which isan important point here.

Perhaps most centralized, although experiences may differ on this, at least historically, would be the labor board.
And Arthur made clear, for example, in his most recent issuance on Hoffman Plastic, the emphasis that the regions are to
check back in, in part to make sure thereis uniformity.

Is uniformity important? Isthe Labor Board policy agood one? Isthis something to aspireto? How do you see
your current enforcement mechanisms? Arethey working well? Do you envision some changes? What can welook forward
toonthat front? Cari, we'll just go right down theline.

CHAIR DOMINGUEZ: Well, | think the modelsyou'’ ve described are pretty much reflective of the types of agenciesand
commissionsthat we' rerunning. You know, on the executive side, clearly, it'samore highly centralized part of the executive
branch.

You have an independent commission with five commissioners who guide policy. The model we' re operating on
was amodel that was voted upon by the previous administration, where after 35-some years of experience, they wanted to
delegate litigation authority to the field while retaining some centralized activity on mattersthat may have been novel or may
require some additional areas of further refinement from apolicy point of view. So, that’sthe model we' re operating on right
NOW.

Whenever you delegate anything, you always run the risk of not having the consistency and uniformity that one
would hopefor. So, we'relooking very closely at that model, and looking to see whether in fact, after these years, we need
to make some adjustmentstoit.

The enforcement focus continues to be one where the effort is, “Let’s try to bring these issues to closure pre-
litigation.” And the number of settlementsthat we' ve had, and resol utions under mediation — beforelitigation, speakswell.
Because oftentimes, once you file alawsuit, then when the judge mandates mediation or when the partiesrealize that we're
serious about this, the majority of the charges become settled at that stage.

So, we' relooking at al of these things and making adetermination whether there are certain thingsthat once again
need to be brought back to amore centralized model.

MR.FORTNEY: Arthur.

MR. ROSENFELD: | guessyou could refer to us as a centralized model, although John Irving might agree with me that,
although supposedly we' re centralized, we have 32 regional directorswho often go off on their own. When | came onboard,
we had a mandatory submission list of issuesthat had to be submitted by the regions, if the issues arose, to our Division of
Advice. And it contained 64 items.

As amanagerial tactic, | took that list and threw it out. | told the regional directors that they are the best and the
brightest, and | trust their discretion. Then | issued what | think was atwo- or three-page memorandum that says to them,
you' d better tell me about anything that’s going on, and you' d better call Adviceif it'saunique or high profileissue. So, the
results are supposedly the same.

| have had, and | will continueto have, and I’ m sure John has had in histenure, things happen wherein, if you were
in the region, you might have called Washington. Ninety-five percent of what goes on at the Labor Board never getsto
Washington. It'sresolved in theregion. These are the folks that the charging parties and the people who are impacted by
the law see. These are the people that they know as the government, afederal agency.

Talking about Hoffman, for example. In Hoffman, the secret ball ot €l ection that we conduct may bethe only timein
their livesthat personsfrom other countries get to votein asecret ballot election. Thepoint I’ m getting tois, early on, inthe
1930's, when we conducted el ections, the Board agent would walk in carrying the American Flag to makeit clear that even
though the election was on the employer’s premises, this was a government-conducted election, and don’t mess around.
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Maybe we should get back to something like that. I'm just not sure.
But centralized — yes, but with the freedom to create. Let meput it that way.

MR.FORTNEY: Gene, you get thelast word.

MR.SCALIA: | guess| should beclear initialy onwhat | was saying about OFCCP. | wouldn’t describewhat | wasreferring
to there as centralization. | was trying to make the point that we're trying to have our lawyers out in the field work more
closely with that agency, as well as with a variety of agencies. We found that early involvement by lawyers can be very
helpful in identifying important, promising cases and aso in identifying cases that ultimately will not be pursued, and
therefore should receive lessinvestigative effort.

I’m the Solicitor of Labor; my nameis on scores of casesthat are filed every day, every week, and I’ m ultimately
responsible for that and | recognize it, and | ought to recognize it. Having said that, | think most of the cases that we bring
are brought under fairly clear, plain, non-controversial, circumstances. There'saviolation; there'sarule; apply thelaw tothe
facts and the case ought to be brought. | could never review every case. Nobody would want meto do that, but what | can
doisestablish priorities, consult regularly, indicatewhat I’ d like to see pursued more, what seemsto beworth lesstime. And
we certainly do all those things.

| meet quarterly with my regional solicitors. I'venow visited half theregiona offices. My deputy Howard Radzely's
heretoday. Howard'sbeen in placelonger than | have, about ayear now. | think he's been probably to every regional office,
and some more than once.

One of thethings Secretary Chao set about doing immediately when she cameinto office, was putting back in place
the Policy Planning Board that | referred to earlier — acentralizing mechanism for review of regulations. And ancther thing
that she told us was that she wanted us out there visiting the Labor Department’s regional offices, and we're doing that.
There'sasenior-level political appointee of the Labor Department visiting every regional office every quarter now.

One of my colleagueswas visiting our Philadel phiaoffice and was approached afterward by acareer employeewith
that office, who' d been with the Labor Department avery long time, and told my colleague, “I’ ve been herefor 15 yearsand
until thisyear, I’ ve never met apalitical appointeeinthegovernment. Butinthelast year, I'vemet four, including the Deputy
Secretary.” So, | think the Secretary’smade agreat effort inthat regard, and | think it'sbeen good for morale. AsArthur said,
we have some terrifically talented, dedicated career people without whom we could never get our job done, and they like
knowing that we appreciate their efforts. But secondly, it's very valuablein getting out the Secretary’s message on compli-
ance assistance and enforcement priorities and other things that are of importance to the President.

*Thisbriefing was sponsored by the Federalist Society’s L abor & Employment Law Practice Group and washeld on June 25,
2002 at the National PressClub.
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LITIGATION

GoVERNMENT BY LITIGATION: ARE CrLAss ACTIONS SUBVERTING THE PoLITicAL PROCESS?*

Rep. Robert Goodlatte (Virginia)

The Honorable Viet Dinh, U.S Department of Justice Office of Legal Policy
Dean Mark F. Grady, George Mason University School of Law

Mr. Richard F. Scruggs, The ScruggsLaw Firm

Mr. Brian Brooks, O’ Melveny & Myers, moderator

MR.McCONNELL: My nameisBob McConnell, and I’ m the Chairman of the Federalist Society Litigation Practice Group.
On behalf of the Society and the practice group, I’ m very happy to welcome you all here today.

| look forward to our panel discussion today, and to moderate and introduce our panelists is Brian Brooks of
O’ Melveny and Myer. Brian graduated from Harvard, and Chicago Law School. He's Co-Chairman of the Federalist Society
Subcommittee on Class Actions, and his practice primarily deals with very complex class action litigation against highly
regulated industries — banks, insurance companies, and tel ecommuni cations companies.

Brianwill take over from here.

MR.BROOKS: Thanksvery much, Bob, and thanksto everyonein the audience for coming to our panel discussion today.
“Government by Litigation: Are Class Actions Subverting the Political Process?’

We at the Federalist Society are very, very excited about having such an extraordinarily distinguished panel of
speakerstoday. Our first speaker will be Congressman Bob Goodlatte of the 6th District of Virginia.

When wefirst started planning this event acoupl e of months ago, we knew that the primary thing we needed for this
to be a success was a leading congressional expert on litigation reform, and the very first name that came to our mind was
Congressman Goodlatte. Congressman Goodlatte has emerged over the past several years as probably the House's most
sophisticated and most serious student of the class action issue. Congressman Goodlatte is the primary sponsor of H.R.
2341, the Class Action Fairness Act. Among other things, that bill would expand federal jurisdiction over interstate class
actions in cases where the amount in controversy, in the aggregate, exceeds $2 million, and the class members, or at |east
some of the class members, are citizens of different states from some of the defendants.

That soundsalittletechnical. Let metell you from the defense bar that isthe critical issue; it may well bethe only
issuein many lawsuits. AsCongressman Goodlatte has recognized, there are fundamental justiceissuesin situationswhere
acompany may haveto defend anationwide class action which allegesdamagesin the billions of dollarsin state courts some
place. Congressman Goodlatte’sbill will change all that — we in the defense bar think, for the better.

Thislegidation, as| say, isreally considered critical by many of usin the business community, since the prospect
of defending your nationwide business under one state's law in one state court realy is perhaps the seminal class action
issue of our day.

Congressman Goodlatte is a graduate of Bates College and the Washington and Lee University Law School, and
practiced law in histown of Roanoke, Virginiafor 13 years before being elected to Congressin the Class of 1992.

| am very pleased to have the Congressman with ustoday, if we could just give awarm welcome to Congressman
Bob Goodlatte.

CONGRESSMAN GOODLATTE: Brian, thank you very much. | appreciatethe opportunity to pitch thishill toyou. I'm not
surethisisthe order that you originally wanted to havethis go. I'm going to get very little lunch and do alot of talking —
and | have to warn you about that before | start.

| have to warn you that recently | spoke to ahigh school classin my district. At the end of the hour, | asked them
if they had one hour left to live, what would they spend that hour doing. And alot of hands went up and they had alot of
great suggestions about placesthey’ d want to go or thingsthey’ d want to do. But oneyoung lady raised her hand. Shesaid,
“Congressman Goodlatte, if | had one hour left to live, | would want to listen to you speak.”

WEell, | smiled and | said, “Well, now let me get thisright. If you had one hour left tolive, you would want to spend
it listening to me speak?’

Shesaid, “ Oh, yes, because each moment seems like an eternity.”

The bill that | want to talk to you about, the Class Action Fairness Act of 2001, is very similar to a bill that |
introduced in the last Congress that passed the Judiciary Committee and in fact passed the House of Representatives with
bipartisan support. We have introduced that bill with some new provisions, which we think enhance it and make it even
better. But it till retainsthat core provision that Brian just referredto. Andit'sonethat | think isvery important. What we
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areintending to do hereisto place complex class actionsin the courtsthat we feel were designed to handl e the most complex
litigation involving partiesfrom amultitude of different jurisdictions.

There are many federal laws that become the basis for class actions and are brought in our federal courts and do
resultin, effectively, legislating through our courts, through the class action process. | have my concerns about that, but that
is not the focus of this legislation.

The bill’'sfocus is to get into federal court questions of diverse jurisdiction that have a national impact, that can
havethe effect of legislating through our judicial system, and place them in courtswhere wethink amore consistent standard
will be applied, especially on the question of what class actions should be certified as a nationwide class.

The problem arisesin thisway. For acase that does not involve afederal question but rather simple diversity of
jurisdiction, thefederal diversity rulesrequirethat you must allege at least $75,000 in damages for each plaintiff in the case.

So, if you have acasethat involvesamillion plaintiffs and the average claim is $50,000, or what is effectively a$50
billion lawsuit, that case cannot be brought in federal court under our laws. That isbecauseit doesn’t meet the $75,000 per
plaintiff test to get into federal court, even if the defendantsareall over the country, the plaintiffsarein all 50 states, and you
have the diversity that would be required.

What thisbill doesis changethe $75,000 per plaintiff requirement to $2 millionfor theentire class. That will bring
the vast mgjority of these casesinto federal court. Now, if you haveaclassaction that clearly involvesexclusively plaintiffs
and defendantsin one particular state, they will not be ableto movetheir classactionto federal court, nor should they beable
to.

But what thiswill doisgreatly limit theability of plaintiffs’ attorneysto forum shop. Forum shopping in classaction
suitsisalot different than if you' re bringing an individual lawsuit, where you can choose between afew jurisdictions and
maybe you can choose between state court and federal court.

That is something that, in my opinion, iswrong, wherein afederal class action case, you can choose from literally
4,000 different jurisdictions in the country, so that one state court judge in a county in Alabama several years ago could
certify more nationwide class action lawsuits than the entire federal judiciary combined. The attractiveness, for whatever
reason, of bringing the cases in his court, whether he was more generous than anybody else in terms of certifying class
actions, or jurieswere historically known to be more generousin that jurisdiction, | don’t know.

There are particular jurisdictions around the country that are favored by class action attorneysto bring these suits.
Once they are brought there, because of the current federal rules, there is no way to remove them into the federal system,
which is designed to hear casesinvolving people from avariety of different states. That, | think, is something that we need
to correct.

| do not believethisisastates rightsissue. Infact, if | wereto call it astates' rightsissue, | would say that our bill
createsmorestates’ rights. Hereisthereasonwhy. Itis, in my opinion, improper for that state court judgein that jurisdiction
in Alabamato be deciding state lawsin the other 49 states without anybody having the option of seeking another jurisdic-
tion, afederal jurisdiction, to hear the case. Thefederal courts— in my opinion and the opinion of many others— will more
uniformly apply a standard that will limit some of these class action abuses.

You'veadl heard the abuses, of caseswhere an ingredient was | eft out of abox of Cheerios. No harm was shownto
anybody, but the case was brought. The plaintiffsreceived couponsfor Cheerios. Theplaintiffs attorneysreceived millions
of dollarsin attorney’s fees.

We have acase, aclass action, against mortgage lenders, in which the plaintiffswere required to pay $91 and some
odd cents each to pay their class action attorneys, in a case in which they supposedly had prevailed. Even though they were
essentially made a party to a class, they had no ideathey’d wind up getting abill for their endeavors.

Most members who are parties to these classes have little or no understanding of what is entailed in their being
made apart of theclass. Just last Fall, | received notice of aproposed settlement in aclassthat | wasamember of and never
noticed whatever original paperwork was sent to me notifying me that | was a party in this plaintiff’s class action suit. |
happened to have Massachusetts Mutual Life Insurance coverage, and thereis a case pending in a state court in Santa Fe,
New Mexico, inwhich | haveapparently been, for quite sometime, aplaintiff, but had no knowledgethat | was. | did somehow
get the booklet that announced the settlement of the case, and it concerned me greatly. Basically, the basis for the class
action isthat Massachusetts Mutual has not told me that if | pay my insurance premium in one payment at the beginning of
theyear, instead of four quarterly installments, I'll effectively savemoney. 1’1l be saving alittlebit of interest based onthefact
that | paid it in the four quarterly installments. I'll save a little bit of money by paying the whole thing up front at the
beginning of the year. | already know that | have the opportunity to do that, but apparently they didn’t disclose it in away
that may be required under some laws.

So, the settlement wasthat, asamember of the class, | would get notification inthefuturethat | could dothis. That's
my settlement.

Thereweretwo named plaintiffsinthe case. Onewould receive $100,000; onewould receive $50,000. |I'm not sure
why because they have not suffered those kind of damages. And the plaintiffs’ attorney would receive astructured payment
of attorney’sfeesworth $13 million. That'sthekind of abusethat we' re concerned about. Wejust believethat bringing these
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casesintofederal court will achieve amore standard way of dealing with these cases. Judicia scrutiny of thiswill, | think, lead
toafairer system.

That'sthe principal provision. Thereare other provisionsinthebill, and let merefer youtothose. First of al, it has
aprovision for consideration of administrative remedies. The bill provides that a judge entertaining a class action must
determine, as part of the certification inquiry, whether consideration of the issue by an administrative agency with jurisdic-
tion over the matter would be preferableto classlitigation. If so, the classwould not be certified. This provision codifiesa
current best practice used by the federal courts.

Next, it has aplain English requirement. The bill provides that notices sent to class members, which usually are
incomprehensible and often are thrown away by therecipient — and | may infact be guilty of that myself — must bewritten
in plain English and must present essential information in an easily digestible tabular format.

It has a provision for these famous coupon settlements. It has special judicial scrutiny that is required for settle-
mentsthat provide for class memberswhere coupons are the only relief for their injuries.

It has a provision that bars approval of settlementsin which the class members suffer anet loss. That would deal
with that case | just referred to where the plaintiffs ended up paying $91 each.

It has apayment of bounties provision that precludes payment in casesthat would result in the interests of the class
representative significantly diverging from those absent class members.

And, it has a settlement based on geography provision, which provides assurance that out-of-state class members
are not disadvantaged by settlements that award some class members a larger recovery because those class members live
closer to the state court. That isthe named plaintiff that | just mentioned in the Massachusetts Mutual case.

It also deals with interlocutory appeal of class certification decisions. Because the court certification decision is
often decisive, adecision to certify may place insurmountable pressure on the defendant to settle, while arefusal to certify
may forcethe plaintiffsto abandon their claims. Thebill permitsimmediate appeal of certification decisions, asamatter of
right.

That gets, | think, to the core of what you are considering today. That is, the effect of classaction lawsuitstolitigate
effective changes in the law without them going through the legislative process, something that is of great concern to me.

| see atendency on the part of defendants to evaluate these cases strictly on an economic basis — an entirely
understandabl e perspective that they have — if thelitigation and therisk of paying just afew dollarsto millions of plaintiffs
adds up to morethan what it would take to giveanominal settlement of couponsor, in the case of MassMutual, anatification
to their policyholders.

But alargerecovery of attorney’sfeesthat makesit attractivefor the plaintiff’sattorneys and defendant’s attorneys
to urge the settlement on the court because they can get out for |ess than whatever they consider their risk to be hasthe effect
of changing law based simply upon the attractiveness of the settlement to the litigators, as opposed to even the plaintiffsin
the case.

Being ableto remove these casesto federal court seemsto meto be appropriate, and will resultin afairer standard.
It will greatly reduce the ability to forum shop and it will assure that complex cases get into federal court. Right now, if you
haveasimpleslip andfall caseinvolving aMaryland plaintiff and a Virginiadefendant, involving $75,000 dollars, that case
can be brought in federal court.

But, if you have a complex class action case involving claims of hundreds or thousands of dollars by each of a
million plaintiffs, totaling billionsof dollarsin claimsand involving plaintiffsin all 50 states and defendantsin amultitude of
states, that action cannot be brought in federal court. It will beleft in astate court, where ajudge may or may not be qualified
and equipped to handle the case but will definitely be empowered to make decisionsnot only for partiesin hisor her state but
alsointhe 49 other states. To me, thisisastates' rightsissue aswell. It is something that the federal courts were designed
to handle, equipped to handle, and should be allowed to handle.

Thanksfor letting mejoin you this morning.

AUDIENCE PARTICIPANT: Mr. Goodlatte, my question regards state caseswith state plaintiffsand state defendantswithin
the same state. | believe there's an exception in your hill for that. To the best of my knowledge, it requires a substantial
number of plaintiffs and a substantial number of defendants. 1’ m curious asto how you would like ajudge to interpret that
language and how much discretion you have to give federal judges to interpret that.

CONGRESSMAN GOODLATTE: Wall, thehill givesthem considerable discretion, andit’'sagood question. | do not have
anumber that | can give you and say, under these circumstances, you have to have a certain percentage of the plaintiffsin
that state. But what weintend to say isthat if the caseis overwhelmingly oriented toward that state and you just happen to
have afew plaintiffs that are outside that state, we want to give the federal judge discretion to say “ That case really does
belong in state court, and | am going to send it there.” But there are no hard and fast definitions that I’ m aware of for that.

AUDIENCE PARTICIPANT: Thankyou.
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CONGRESSMAN GOODLATTE: | asowantto say that thisisabill that has strong bipartisan support. Asl mentioned, it
passed the Houselast time. Congressman Jim Moran, Congressman Rick Boucher, and anumber of other Democrats are co-
sponsors of thislegidation, aswell.

MR. BROOKS: Thank you very much for that terrific presentation on the bill. It reminds me of one of the formative
experiencesthat | confronted as ayoung lawyer litigating the breast implant class action litigation in Louisiana.

In that case, a nationwide settlement class had been certified by ajudge in Birmingham, Alabama, which did not
deter the state judge in Orleans Parish, Louisiana from having her own state court proceeding at war with the federal
settlement. And that has really shaped my view of the consistency issue ever since. So that is an exciting presentation.

L et metakeamoment now to tell you alittle more about the parameters of the discussion and the debate that we now
hope to have on the topic of regulatory class actions — class actions that address policy questions that are often expressly
covered by existing regulations or existing statutes at either thefederal or statelevel, but that nonethelessare saidto giverise
totort liability. That really isthe substance of what we hope to get the remaining paneliststo talk about.

We have on both sides of thisissue, | think it isfair to say, the leading exponents of the opposing views — which
iswhy we now have a chair between Mr. Dinh and Mr. Scruggs. That seems only safe.

Let me give you afew examples of the kinds of class actions that we are talking about today. Maybe the best
example is the managed care litigation, which Mr. Scruggs and | are intimately familiar with, as are some members of the
audience.

Managed care, in essence, arguesthat the use by insurance companies of certain practices, some of which are either
permitted and blessed by state regulators, or even in some cases required by the Federal Department of Health and Human
Services, nonethel ess effectively amount to fraud if those practices are empl oyed without express, detailed disclosuresto the
managed care subscribers.

To give one example, the Department of Health and Human Services requires that insurers that are Medicare
providersintheir part of the country use certain computer programsto review the claims submitted by doctorsto make sure
that the bills are submitted correctly. Thisis supposed to be a cost containment measure. They are required to do that by
federal law. But onethesis, among others, of the managed care class actionsis that doing so without expressly disclosing it
to the managed care subscribersis fraud and racketeering conduct.

Example two — the national cell phone transactions pending in federal court in Baltimore. The allegation thereis
that manufacturers of wireless telephones, who are commanded by the FCC to emit power outputs at certain levels so that
they can connect to the wireless network, are nonetheless producing an unreasonably unsafe product if they emit at their
licensed level, unless they incorporate additional safety features.

Examplethree— the national litigation against the gun manufacturers brought by municipalities around the coun-
try. Thetheory here, at least in many of the cases, is that the manufacturers are liable if they fail to police the distribution
practices downstream in the sales network, even though those kinds of requirements have been debated and rejected in
various gun control legislation that has been considered at the federal and state level.

Example four — the rumored class actions, not yet filed, over the reparations issue associated with America's
troubled history with race relations. Here is an issue that the country has fought wars about, passed laws about, and
continues to debate in one of the most difficult social and political issues of our time. The question thereis, isthat anissue
that ought to be hashed out by our elected representatives as part of the national debate, or is that an issue that ought to be
resolved by an award of money through judicia fiat?

These are tough questions, and those are the kinds of class actionswe' d like to talk about today. Now, | recognize
that the cases that I’ ve just described are each uniquein their own ways. But there are common threads which | think this
discussion will help us draw out.

One common thread that occurs in at least many of these cases is they challenge a practice that is expressly
permitted or even compelled by existing law. Again, | think of the Health and Human Servicesexample. |f aMedicarecarrier
must use a claims review software or lose its Medicare license, how can it be fraud for the carrier to use that software?
Another common theme is that alot of these cases involve anovel theory of injury that the common tort lawyer wouldn’t
recognize. Thetraditional tort doctrine saysthat to recover in anegligence case, you must show that you have been injured
by apractice.

Many of these regulatory class actionsthat we are talking about today, though, don’t allegeinjury, and indeed they
disclaimit. Here, thebest examplethat comesto mind isthecell phoneclassactions. Theclassthat Peter Angelosand others
allege in that case isthe class of al cell phone users except those who have acquired cancer. So it’'s everyone who hasn't
been injured and who uses a cell phone. The alegation is that there is a forward-looking risk that can be compensated
through damagestoday. That isatheory of injury which may beviable or may not but is certainly not aninjury that acommon
tort lawyer would recognize.

And finally, the common theme is that these cases all involve very fundamental questions of public policy. We're

124 E n g ag e Volume 3 October 2002 Supplement



not talking here about a plane crash or an il tanker explosion— aproduct defect. That’snot what we' retalking about. We're
talking about issues that are nationwide in scope, that are recurring, that don’t associate themselves with any one instance
of wrongdoing, but instead focus on broad questions and broad practice. |s managed care a good method for delivering
healthcare? Are cell phones areasonably safe means of communication, or ought there be adifferent means? Should there
be reparations for davery or apolitical and social settlement of that issue? Those at the nub are the issues that we' re going
to talk about today.

Now, the panel that we' ve assembled is, as |’ ve said, truly distinguished. The first person who we' re hoping will
stand up and speak to the social issuestoday isMr. Dick Scruggs of Mississippi. Mr. Scruggs, | think, can explain the good
points of these kinds of classactions, if anybody can, which | taketo be adebatabletopic. Mr. Scruggs achievementsinthe
plaintiff’sbar and in court are nothing short of legendary. Anyonewho has seen the motion picture TheInsider iswell aware
that although he did not get the movie part, he was nonethel ess the architect of the highly successful plaintiff’s class action
structure.

| first became acquainted with Dick acouple of yearsago whenwemet in ahotel in Miami preparing for the opening
hearing in the In re Managed Care litigation, the plaintiffs’ bar’'s assault on the nation’s healthcare system. And his
leadership in shaping the kinds of class actions that we' re talking about today, his effectiveness, the fact that he beats us so
often, has been recognized in nearly every major news outlet — The Washington Post, The Wall Street Journal, 60 Minutes,
Forbes, Business Week and others.

But | think the story of hiscareer that | likethe best, or that ringsthe truest to me asamember of the defense bar, was
the December 1999 story, “Who's Afraid of Dickie Scruggs?’ And that, asthey say inthe Academy, isthe kind of question
whereto ask it isto answer it.

Dick isagraduate of the University of Mississippi and itslaw school. Heisafellow of the International Academy
of Trial Lawyersandisaprincipa inthelaw firmin Pascagoula, Mississippi. Healsoisanoted civic leader, having received
the 1997 Mississippi Citizen of the Year Award from the March of DimesFoundation. Andinmy view, in my humbleopinion,
he is perhaps the most eloquent exponent of the plaintiff’s side of the debate.

With that, I'd liketo introduce Mr. Dick Scruggs. Thank you.

MR. SCRUGGS: You know, | want to thank the Federalist Society for having me here today. | understand we have a
distinguished jurist here, Judge Boggs from the 6th Circuit. Judge, | appreciate your coming and indulging this. | don’t know
if there are any other federal or state court judges, but | want to recognize you, if you are.

Every timel’ ve beento aFederalist Society gathering likethis, | alwaysfelt abit tarred and feathered when it wasall
over with— politely, of course. My wife, Dianeisheretoday — my wife, who's joined metoday for support.

Arethere any other people herewho claimto betrial lawyers? | talked to one person. Can | see ashow of hands of
trial lawyers. My goodness. Therearefour. | thought the alarm bellswould go off in the Federalist Society if trial lawyers
camein.

But, my wifealwaysasksmewhy | comeback for more. And | guessthe best explanation | havefor being heretoday,
or in prior meetingswith the Federalist Society, isit’ssort of like professiona wrestling. I’ mthe guy who dressesup likethe
Taliban, comesinto thering and flips everybody off toincitethe crowd. So, that’sme. I'mthe Taliban heretoday. At leadt,
| feel likeaTaliban at aBar Mitzvah.

But everybody has been very nice to me.

Let meseeif | can say alittle bit on Brian'smessage. And | would like to respond, maybe later on, to some of the
Congressman'’s proposed reforms — what he terms reforms — to the class action mechanism that we have in place now.

Asyou aready know, | was part of the core group of trial lawyersthat, along with agroup of attorneysgeneral, took
on thetobacco industry seven or eight yearsago. It resulted in litigation, which was ultimately very successful — probably
thelargest monetary recovery, at least, in civil litigation history — some $250 billion. It could have been moreif legislation
had passed.

During that endeavor, | made friends with a number of other distinguished trial lawyers who cared about the
profession, cared about advocacy of groups who had theretofore been inadequately represented due to money or cohesion
or organizational skills. But whenwefinished that litigation, there was a belief among some groupsthat wewereinvincible,
that litigation was apanaceafor al social ills.

I, for one, don’t believethat. | don’t believelitigation isapanaceafor every social ill, but | think it hasarole. And
the role of litigation, and class action litigation in particular, is one that | would defend. Although there have been many
abuses of it, most of those abuses have been rectified on appeal. So, | don't believethere’saneed for afundamental change,
exceptinoneareathat I'll cover inafew minutes.

My group and my firm have decided on basically three criteriafor handling big caseslikethesethat Brian discussed
with you aminute ago. First, they haveto involve awidespread effect on public health. | don’t mean the Microsoft case. |
don’t mean cases that might be otherwise meritorious. But they’ve got to have some widespread effect on public health.
Tobacco isan example; asbestosis an example; managed care is an example — awidespread effect on public health.

125 E n g ag e Volume 3 October 2002 Supplement



The second criteriaisthat they’ ve got to involve some subjective measure of outrageous conduct; just some gross
overreaching by whoever it was who sold the product or engaged in a practice that injured public health.

Thethird, whichisprobably the most important onefor this debate, isthat theissue must just bejusticiable. 1t'sgot
to be something capable of being fixed by the courts.

Again, | don’tthink every social issueisfixablein court. | shied away from the gun litigation, for example, because
| didn’t think there was any court order in the country that was going to get 3- or 400 million guns off the street. I1t'sjust not
going to happen. You can make gun manufacturers pay something, but they don’t have alot of money.

Those guns are out there and they will be forever. They’re not consumables like cigarettes, gonein afew months.
These guns live for hundreds of years or however long somebody wants to keep one, and you can’t get them off the street
with a court order; nobody would obey it. So, | thought that was a bit of awindmill that | was not going to tilt at.

But litigation like the managed care litigation has come about, in essence, by default of the political branches of
government, | should say, to distinguish both the legislative and executive from the judicial branch.

If you think about it, it'sanatural consequence of our governmental system. We are agovernment of checks and
balances. Our founding fathers created three separate branches of government to prevent any one branch or any one man
or group of men and women from gaining too much power. It'san ecological system that’s set up to prevent anybody from
gaining too much power. And | know everybody here agrees with that because one of the Federalist Society principlesis
freedom.

Thepricewe paid for that, though, was alarge measure of inefficiency in government. It'shard, except onissues of
the most compelling national interest, to get legislative action. There'salot of action around the edges. But right now, and
for the last decade or so, we have had very divided government. Republicans or Democrats narrowly control the Congress.
One president got elected with fewer than 50 percent of the popular vote, or amajority of the popular vote. So, we havevery
divided government now, and it'svery difficult without accepting errors of compelling national interest to get anything done
legidatively. What has happened — and | think it'sabit unfortunate — isthat fundamental issues of national importanceare
being defaulted to the courts. The Patient’s Bill of Rightsis an example. That thing has been all over the place. And|I’ve
predicted nothing’'sgoing to pass. No Patient’sBill of Rightsisgoingto pass. It might, and | hopel’mwrong. Butif it does,
it'll bewatered down, it’ |l be compromised and it won’t be afundamental fix for the healthcare system.

That's one of the reasonsthat litigation, | think, isimportant. The courts have always provided a safety net when
the legidative or political branches of the government are stalemated. They’ ve always provided a safety net. Now, it’s not
their job to do that but it'sjust afact of life. And if the courtsdon’'t doit, isisn’t going to happen.

I’m going to talk about class actions for aminute. Most of you in thisroom, | suspect, think class actions are bad
because of some of the abuses that the Congressman talked about earlier, and others will talk about, and many of you have
read about. There have been many abuses of the class action mechanism.

But right now, you’ re worried about class actions asasword. It'savery effective— | won't say it's an effective
sword. It can be an effective sword, properly used, to vindicaterights, if there are lots of people who have beeninjured. It
raises the stakes very high for acompany that might have to bet its existence on one trial before one judge.

What this bill the Congressman described a minute ago was intended to do was to essentially not to change that,
but to put the debate from the state courtsinto federal court. And that'sapolitical judgment actualy, iswhat itis. It'snot
because the federal judges— Judges Boggs, no offense — are al smarter than state court judges or that complex litigation
was designed only for federal court and not state court. It's because the political reaity isthat most federal judges over the
last two decades have been appointed by Republican presidents. That doesn’t mean they are not fair; it just meansthat they
have a different philosophy of life and of society than of judges appointed by, perhaps, Bill Clinton would, who were are
arguably more activist and more ready to change things.

So, the bill that | heard described before is designed to federalize it, just to gain an advantage of the playing field.
The fundamental changes — the coupon settlements, those settlements — nobody’s going to defend coupon settlements.
| think you all know what that was, where al the alleged plaintiff or class member getsisadiscount off the next purchase of
whatever product it wasthat hurt him. Thosethings are preposterous and they don’t speak well for the classaction bar. |'ve
only been involved in two class actions. One was the managed care litigation. In the other, I'm actually defending the
company — |I've gone over to the dark side of the Force. 1I'm defending an orthopedics company. It sold about 30,000
defective hipsthat had to be recalled, many of them after implantation.

One of the reasons that | think class actions are necessary is because there is no legal vehicle for a company to
extricateitself fromlitigation, evenif it wantsto, evenif it wantsto pay substantial sums, if it wantsto put all of itsinsurance
inthe pot, there'sno way for acompany who does busi ness nationwide to extricate itself from masstort litigation other than
the class action vehicle, or bankruptcy.

| would argue that there should be an intermediate vehicle available for companies who have a manufacturing
accident that injuresalot of people. There ought to be someintermediate vehiclefor them to make recompense without going
bankrupt.

Now, there’salot of economicinterest here, and some of thisisinside baseball. Therearealot of economicinterests
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that want to keep the current system, and there are a lot of economic interests that want to change the current system.
Strangely enough, many of the proponents of class action reform are the traditional trial lawyers.

Therearetwo campsof trial lawyerson thisissue, at least. Oneisthetraditional trial lawyerswho want totry their
casesoneby one. Most of those areled by my good friend Fred Baran and others, who have devel oped relationshipsin rural
counties or in other counties around the country where they have an elective judiciary.

Many of the judgeswere elected with voter money. So, they havebasically what | call judgment bills. They can beat
everybody in the country totrial, large numbers, huge verdict numbers. Thejury will come back with whatever the lawyer
writes on the board. What happens in the courtroom is almost irrelevant. These cases are won in the back roads of the
counties.

They put acompany in animpossible position to have to bond the hugejudgment. They’ll comeback withabillion
dollarsinthe most trivial case. And you put acompany under pressure that won’t even get a chance to appeal it and get it
reversed. That group is opposed to the present class action system and would probably advocate many of the things that
Congressman recommended afew minutes ago.

Another group that would oppose class action reform isthe defense bar. Large defense firms— some of you may
be here today — defense firms are structured to defend cases all over the country. They’ve got, in some cases, thousands
of lawyers that they’ve got to feed. They're vested in the traditional trench warfare, case-by-case, run up alot of money,
discovery, makeit asexpensive asthey can not only for the plaintiff but for the client until they have exhausted theinsurance
policy.

And the client, in most cases, like 70 percent of the asbestos companies, ends up going into bankruptcy.

Thetraditional defense firms are opposed to class action reform, many because it’stheir bread and butter.

But I'll close this part of what I’'m saying by asking you to carefully consider the class action vehicle before you
throw it out, or before you make fundamental changes that might have unintended results. It's the only present bill for
settling masstort cases short of bankruptcy. And | think if you throw the baby out with the bathwater, you’ re also going to
be sorry about it.

Thank you.

MR. BROOKS: What | thought we would do is go through the panel presentations, and then take questions and we'll get
into it alittle bit, with someinteraction among the panelists, if that is agreeable to everybody.

Our next speaker isan old friend of mine, Viet Dinh, anditisareal treat to be heretointroduce himin hiscapacity as
Assistant Attorney General of the United States. Viet and | started our legal careerstogether at O’ Melveny and Myers back
in the day. And even then, | must say it was clear that hisintellect and energy would make him, one day, aleading forcein
American law; here heistoday to prove that.

Viet'slife story isan inspiration to me. He came to the United States at the age of 10 as arefugee from Vietnam.
Twelve years after that, he found himself graduating magnacum laude from Harvard College. 1t took only three moreyears
to graduate with high honorsfrom Harvard Law School, two moreto clerk for Justice O’ Connor at the Supreme Court.

Sincethen, hisrise has been truly meteoric, if you ask me. He has served as associate special counsel on the Senate
Whitewater Committee, special counsel to Senator Pete Domenici on the impeachment trial. He was professor of law at
Georgetown Law Center and now is Assistant Attorney General for the Office of Legal Policy at the Department of Justice.
In that capacity, heisthe nation’s highest official on legal policy questions, such as those we' re here to talk about today.

Onereason I'm so excited to have Viet herewith ustoday talking about this particular topicisthat in 2000 he wrote
aGeorgetown Law Journal article entitled, “ Reassessing the Law of Preemption,” which | think to be an early classicinthe
field. When we talk today about the interplay of running a federa regulatory regime, on the one hand, and policing the
conduct of regulated entities through the civil litigation system, on the other, there is not a lawyer in Washington more
qualified than heisto talk about those implications.

So, with that, let mewelcome Assistant Attorney General, the Honorable Viet Dinh.

MR.DINH: Thank you, Brian. And now |’ m at the podium and have the honor of disproving everything that Brian just said
about my capacity.

My nameisViet Dinh, and it'sgreat to be here at the Federalist Society. | amlooking forward to learning what the
Federalist Society standsfor. A littleinside joke— sorry.

| think there’salot of agreement here. Certainly, even if we play trueto our role asthe two primary antagonists —
Dick Scruggsand | represent the two polarities on the topic of debate— | think therewould still be alot of disagreement. But
the disagreements, while they are very vigorous and vociferous, will deal with the details and the margins, rather than over
the broad concept.

After the famous B is greater than PL formulation of Learned Hand in tort law that we al learn in first yearand
certainly with the law and economics movement that is championed by Mike Grady and so many othersat the George Mason
Law School, weall recognizethat litigationispolicy.
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Litigationisregulation. Even minor litigation, single caselitigation, istort policy, simply because the judgment in
any one particular case will affect future primary conduct. Otherwise, future actorswill be subject to potential liability, and
peoplewant to avoid that potential liability. So, any single judgment, to asmaller or greater degree, has an effect on primary
conduct and in that sense is regulation.

Thereisarolefor litigation in shaping that regulatory policy. | think that one of the great advancesin the law and
economics movement and the legal realism movement of thelast century isthat people recognize that the tort system is not
principally — and | would argue, not even primarily — about traditional remediation or redress, but by and large and
increasingly so in many contexts, the primary purposeisfor regulatory change and prospective relief.

Thereisarolefor classactioninlitigation. | think the classic economic analysis, and even policy analysis, isJudge
Posner’sin the Rhone Pullane case. A number of articles came out of that, as progeny of that economic analysis.

Given those parameters, the question really comes down to, in what cases, in what circumstances, isaclassaction
case the proper place to litigate policy? Again, in what circumstances is a case justiciable in a court, rather than in a
policymaking context of thetraditional type, like the political branches of Congress or the President.

Aswe all know, justiciability breaks down into two subparts,who decides, and under what standards? That's a
strict constitutional justiciability standard. | don’t meanto apply that legal framework to thisdiscussion. It'smoreaway for
usto shapethe policy thinking. Inwhat context isit appropriatefor the courtsto decide versusthe political processto decide
amatter of public policy, knowing that litigation affects public policy and political processesmake public policy to be applied
by the courts? And so, there is a symbiotic relationship among the three branches of government here.

Secondly, what standards would apply if the court were to adjudicate, make policy through litigation, or what
processes or standards would come out of a political process? There are pros and cons on both sides.

| think that where | would ultimately comedown, just to giveyou thebottom line, isthat thereisavery important role
that class action litigation plays in our legal system. Otherwise, class action reform would not be taking the steps that
Congressman Goodlatte has proposed and others have proposed in the past.Rather, such reform would simply eliminate the
class action mechanism — take Rule 23 out of the Federal Rules of CivilProcedure and eliminate class action in all the 50
states. Therole of classaction litigation iswhy | have not heard anyproposal to do away with it, to throw the baby out with
the bathwater. Everybody recognizes that class actions serve a very important function. That is, to solve the collective
action problem in cases of numerous plaintiffsand de minimis or marginal remediation, and perhaps beyond.

The reform efforts have been to curb the abuses of the class action mechanism — that is, to answer at a more
structural level that question of justiciability. Who decides, and under what standards? And | think that Congressman
Goodlatte's bill and the equivalent Senate bill are very, very good proposals to answer those questions.

| constantly get questions, like just now, as | sat down with the Congressman. Where are we, where is the
Administration and the Department on the views on those bills? 1’ m happy to say that the Department and the Administra-
tion support, in full, the bill as proposed by Congressman Goodlatte and its equivalent in the Senate.

The reason we support those identical billsisthat they bring somerationality to this process and ensure that class
actionisutilized in away that would advance the core purposes of the proper administration of justice and curb some of the
abusesthat exist inthe system. | think the minimum diversity requirement for cases over $2 millionisagood way to advance
the classic rational e behind the diversity requirement: That is, to prevent forum shopping and local discrimination against
out-of-state interests.

For the same reasons that the Congressman elucidated, minimal diversity makes sense in the class action context,
especialy asformulated in thebill, in order to discourage advantageous gaming behavior by disparate players, primarily led
by plaintiffs’ counsel and representative plaintiffs, to amass individual advantage relative to other plaintiffs and other
lawyers, rather than the collective advantage of the entire class or the proper public policy. And so, these billswould go a
long way to ensure that the system is not gamed, but rather that the administration of justice proceedsin an orderly way.

Likewise, the section of the bills dealing with the notice provisions ensuresthat the noticeis properly givenin plain
English so that the class members understand to what they are actually agreeing, or what they would choose to opt out of.
That way, we ensure agreater, but still very limited, degree of control of the management of the case to the actual plaintiffs
themselves, rather than through obfuscation or legalese, thereby rendering control of that case only to the representative
plaintiffs and to their attorneys.

| think these are some of the steps that go a significant way toward curbing the abuses, toward ensuring that those
cases, asapolicy matter, should be justiciable in court and remainin court. But these cases are adjudicated under a system
that is orderly and ensures uniformity in the application of these particular procedural rules.

One other note and as an example of something in which Dick Scruggs and Iboth have personal experience isthe
Patient’s Bill of Rights, which seeks to address some of the issues that are raised in the HMO litigation. Those cases, and
especialy the onesthat are very successfully championed by Mr. Scruggs, reach the criteriathat he sets out with respect to
the widespread effect and subjective measure of outrageous conduct, depending on whether or not the all egations pan out
in court. The question then becomes whether those cases and that kind of policy make sense as a matter of litigation to be
made in court as opposed to policy to be made by a political branch.
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| hopeweall know, because | hopewelisten to the President when he speaks— | listen to the President, the ultimate
legal policymaker in our system, when he speaks— that he supports a Patient’s Bill of Rights. Why does he support a
Patient’s Bill of Rights? Because some of the efforts in litigation have brought up the fact that our system of ERISA
preemption may leave some patients without redress. A Patient’s Bill of Rightsis basically a relaxation of some of the
preemptive effects of theclassic ERISA preemption regime. He supportsaPatient’sBill of Rightsin order to assure that those
who are hurt can be compensated and can get redressin a proper manner that advancesthe public policy. That'swhy heand
all of usworked so hard in crafting what became the Bush-Norwood Compromisein the House, in order to find, through the
political process, asolution to thisvery dramatic public policy problem.

If we did not step up to the plate, policy would be made by individual courtsin various locales without assurance
of proper participation of affected players, and without proper assurance of uniformity of policy across the land, and
thereforefairnessto al, whichiswherepolicy ultimately should beaimed. So, that isan areawherel think that policy should
be made, and is being made, at the federal level, in order to make sure that the policy that resultsis not an ad hoc, paperclip
and band aid regimethat plugslittle holesin the system asit exists, but rather resultsfrom acomprehensive, duly authorized
demaocratic process of policymaking, as envisioned by the founders of our country.

| obviously think that litigation is very important in filling out the interstices of public policy. But | do not think,
wherethereisapublic policy problem as dramatic as, say, patients' rightsin the ongoing market redefinition that is shifting
toward HMOs, that policy should be made by paperclips and band aids; rather it should be made much more comprehen-
sively so that we address the entire problem from root cause to symptoms, rather than simply just addressing the boo-boos
that may arise from caseto case.

Withthat, 1’1l close.

MR. BROOKS: Having listened to Dick and Viet talk about these issues, | recognize the tantalizing nature of therulel’ve
imposed, wheretherewon't be any questions until after our last speaker. Let meassureyou, our last speaker is, in my humble
opinion, thevery most interesting legal academic working in Americatoday.

Mark Grady is Dean of the George Mason University Law School, alaw school that he hasled straight intothe U.S.
News and Wor|d Report Top 50, an achievement of which Northern Virginiaisjustly proud.

Mark began hislegal career inthe Office of Policy Planning in the Federal Trade Commission, and went onto serve
as Republican counsel to the Senate Judiciary Committeeinthelate 70s. He hasbeen alaw and economicsfellow at my alma
mater, the University of Chicago; afellow incivil liability at Yale; and afaculty member at the law schools of the University
of lowa, Northwestern University and UCLA.

HisYaleLaw Journal article, “ A New Positive Economic Theory of Negligence,” really has profoundly affected the
way that | understand and think about tort law. And hiswork exploring the nature of the common law generally is perhaps
the basic underpinning of today’s conference.

Inan article entitled “ Positive Theories and Grown Order Conceptions of the Law,” Mark devel opsthe notion that
wasfirst expounded by F. A. Hayek inthe’60sand’ 70, that systemsthat grow by small evolutionary stepstend to be more
efficient than systems that proceed based on a comprehensive master plan. The implications of that ideafor aclass action
practice should be obvious, or at least in 15 minutes will be obviously.

DEAN GRADY: Well, thank you very much, Brian, for that very generousintroduction. | think part of its generosity may
derivefrom the fact that Brian actually met hiswifein my tortsclass. They were both studentsoneyear. Andinfact, | went
to the wedding. They were both wonderful students, and | still remember how enthusiastic Brian was about torts, and the
wonderful discussions that we had in that class.

I'd like to recognize some of the George Mason people here. | notice Michael Krausin the audience, one of our
professors. Nice to see you here, Michael. And some of our students over here — Miss Crawford and your colleague.

I’'m sure there are many others of you out in our audience because amazingly, although we areonly 20 yearsold, we
have the third largest contingent of lawyers up here on Capitol Hill. And considering that the law schools ahead of us are
Harvard and Georgetown, on aper capitabasisweareclearly thefirst. So, it'squite apresencethat George Mason does have
up here.

| wasgoingtosay, | fed alittlebit conflicted about debating or even commenting critically on what Mr. Scruggs has
said because | took the liberty of asking him whether he and hiswife Diane would like to put their name on our law schoal.
And he's considering that proposal. He's avery generous donor, which is what gives me hope. | understand he's made a
very large gift, both of them, together, to the University of Mississippi, and | congratulate you for that.

It's also niceto see Judge Boggs, who isan alum of George Mason Law School programs offered through our Law
and Economics Center. And Viet Dinh, it'svery niceto seeyou again. So, thisisavery distinguished panel, and I’'m so glad
that Brian, my former student, has allowed meto beonit.

| am sure many of youwould liketo get to the question. |I'm abigfan of tort law. The substitutefor tort law isnone
other than command-and-control regulation. And, to the extent that wewould losetort law, | think wewould encounter more
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of thiscommand-and-control regulation.

Thetort system playsavery valuable socia role. Certainly, there are abuses and | would liketo talk alittle about
these, too. | don't believethat Mr. Scruggsisresponsiblefor al of them, and maybe not any of them. But many do havethe
idea right now that there are abuses in the tort system, and perhapsthere are. But overal it'savery, very valuable system.
Thereasonitisso valuableisthat it is such aflexible system of socia control.

If you look, for instance, at when negligence claims became very prominent, it was even before the automobile
became common in London. The first negligence cases were basically carriage accidents. In other words, people in an
increasingly crowded L ondon were not using enough care. And so, tort liability became prominent then. Then and now, tort
law isour leading social control on inadvertent behavior.

| could giveyou acouple of short examples. Onefamouscase, Lynch v. Nurdin, comesfrom the early part of the 19th
Century, when someoneleft acart on astreet where children played. Thesewerevery curious children, and when one of them
jumped on it — thisisacase from about 1830 — and hurt hisplaymate, that wasacase of liability for the carriage owner, the
person who had |eft that dangerous instrumentality on the street.

If you fast-forward to 1960, we had the famous case of Richardson v. Hammout in California, where acontractor left
several bulldozers with the keys in the bulldozers by a school yard, and curious children got into these bulldozers and
knocked down several buildings. That was also a case of liability very similar to Lynch v. Nurdin.

And lately, | have been reading in the newspaper that thereisadam out in Arizonaand, like everything we' ve got,
it was controlled by acomputer. Thiscomputer’sdefenseswerevery slack. They werenegligently slack and because of that,
akid wasable, with hishome PC, to break into thiscomputer controller and actually was able to adjust the floodgates. | told
my students, that this gives“ opening the floodgates’ awhole new meaning intort law because he reported to have been was
in aposition to do that. Luckily, he did not. There was a huge community of farmers down below that he could have easily
opened the floodgates upon. It wasalargedam. And | believe there would have been tort liability in that type of situation,
too.

So, you ask yourself, what would the world look like if there were not tort law? We are a country now very much
looking for standardsin the cyber-security area, and the legislature cannot move fast enough. What we havein this country
is basically a socia control system, a very elaborate social control system, that is decentralized, that depends on the
individual decisions of courts, and that works together with insurance companies, for instance, because ultimately they
would be examining these computers and they would be writing insurance policies upon these break-ins and establishing
standards for the owners of computers and enforcing those standards.

It all works much better than if we had NHTSA doing the samething, or some sort of Department of Computer Safety
doing thiskind of activity. Or on I-66, if thereweren’t adecentralized tort system — if it were entirely up to the Virginia State
police, | would think that many libertarianswould be very concerned about the prospect of adding so many more policeto the
system, and al of these obligations that are enforced in a decentralized way would be enforced by federal agencies or by
policeofficias. Certainly, wewould encounter many more police and regul atorsif we wereto moveinto that type of world.

Let’'s think about the common law and its strengths. One of its strengths has been remarked upon by many
libertarians and conservatives, for instance, by Bruno Leoni. | feel | have aimost got to make adefense of thetort system. |
mean, you are not the only one who feels embattled here, | think, Dick.

What they have stressed, and what L ord Coke stressed before them, isthe extent to which all common law embodies
akind of artificial reason, akind of artificial intelligence, | think we would say. The reason for that, Coke, and many more
modern Libertarian and conservative commentators have thought, is that a case-by-case litigation process allows judgesto
decideissues and comparetheir decisionsto other difficult cases, and through that slow, incremental process, arule emerges
—arulethat isin many cases much wiser than the rule that alegislature could develop.

| personally think thereisakind of equilibrium processthat isinvolvedinthis. Hereisoneexample. Harry Kalven
of the University of Chicago said that the common law worksitself pure. | think maybewhat hemeant by that isif they decide
astupid case, they canfix it. Certainly there are many stupid cases decided in my home state of Californiain the products
area. I’'mthinking specifically of Barker v. Lull Engineering Co., which was a case where ahigh-lift loader collapsed onits
operator with everyone around. They fully expected that it was going to collapse because the operator, who was also the
plaintiff, was attempting aload that the | oader was obvioudly not designed to carry. Infact, theregular operator calledin sick
because he refused to lift that load. They recruited the plaintiff. Everybody was standing by at the time of the accident
waiting for the plaintiff to beinjured. When hewasinjured, the Supreme Court of Californiaheld that the |oader manufacturer
was liable because of strict liability and in tort.

WEell, that is a pretty bad case, but how about the case after that where a plaintiff who was feeling a little bit
depressed got into the back of avery commodious— shesaid inviting— trunk of aFord LTD, avery largetrunk that shetook
asan invitation. She shut the trunk door thinking to end it all, and then, after she wasinside, thought better. She later sued
Ford Maotor Company for failing to have an interior latch. | have noticed that they have put those latches on these Fords at
thispoint. But | think, if I'mrecalling correctly, that isacase of noliability. So, thatisreally the equilibrium processthat | think
existsinthecommon law.
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In other words, if they decide a stupid onetoday, they’ re going to get an even more stupid one tomorrow. And the
fear isthey won't be ableto distinguish it. But often what happensisthey will use that second caseto overrule or strongly
limit that first case. So, thereisakind of equilibrium, again, that depends on this case-by-case litigation process.

What | worry about with class actions— and it’s not just class actions, frankly, that | have thisworry about — is
legal actionsthat are based on extremely novel legal theories. If we have aclassaction that isaggregating anumber of claims
that have been recognized by the common law courtsin individual cases, then it seems to me unproblematic to aggregate
these plaintiffs into classes.

What happens — perhaps thisis the situation with the managed care cases and some of the other cases that Brian
mentioned — when the purpose instead isto vindicate through a class action atotally novel legal theory? Thelegal theory,
| believe, with managed careisquite novel, fromwhat | understand of it. Thebest analogy toit that I’ ve heard isthe“ Chevy-
mobile’ case. This was a situation where disappointed Oldsmobile owners discovered that they actually had Chevrolet
enginesintheir cars. And athough they had not suffered any damages of the type that would be cognizable as atraditional
tort, nevertheless they were able to recover. | don’'t know whether that is the only analogy, or whether there are other
analogiesin this particular case.

Let'sfaceit. Managed care wasabig problem for our country. Ten yearsago, wewerein acrisisbecause medical
costswere skyrocketing. So, of course, there werelimitations, contractual limitations, that were proposed in these managed-
care contracts to control those costs. From what | understand, the problem of skyrocketing costs was largely solved by
these restrictions.

If some of these restrictions are less than perfect, to now expose these same managed care operators to massive
liability — | mean, let’sfaceit, that’swhat it would be because of amistakein arelatively new system — would tend to, asall
similar liability tends to do, create akind of brownfieldsin what could be a very important industry, namely, healthcare or
managed care.

| have no doubt of the motives of anyone involved in these cases, but we ought to proceed very carefully. Thisis
the type of situation where, if we want anew rule, we really ought to proceed in an incremental fashion so each court can
benefit from what other courts have decided. They can distinguish cases. They can decidein individual cases that maybe
they’ve gonetoo far, rather than solve amassive issue in avery sensitive industry, asif a court were akind of philosopher-
king.

Courts are not philosopher-kings. Even Judge Boggs, athough he knows quite a bit, does not pretend to be a
philosopher-king. Heisaided by the system of precedent, and these massive casesreally cut judges|oose from that system
of precedent. That, from my point of view, isreally the vice of them. So | think we ought to proceed very cautiously in this
area.

| should say another thing, just one final thing. | think that many of the important rules of the common law are
unglossed. In other words, there are many quirky things that are designed to avoid these brownfields problems or, as
economists put them, activity-level-reduction problems. These are often very quirky limitations.

Onelimitationisthat if you' vegot correlated financial losses, there’shardly any recovery for that. Soif you look at
the Chicago Flood litigation from 1991, when the waters yet again burst forth from the deep and flooded all the basements
in Chicago due to the negligence of the City of Chicago — really almost the conceded negligence of the City of Chicago.
They knew about the problem six months ahead of time. There was hardly any liability for the financial losses, the purely
economic losses. Waterlogged Frango mints, yes— Marshall Fields was able to recover for those. But lost business, no.
And the reason for that type of quirky limitation | think, and other economists think, is when these economic losses are
correlated, they become very uninsurable not only for the companies themselves but also for insurance companies.

Insurance works on the principle of large numbers, which really depends upon uncorrelated |osses. Some automo-
bile accidents occur today; others occur tomorrow, and so on. If theinsurer hasawhol e book of policieson these losses, then
under thelaw of large numbers, it becomesamost totally predictableto insurethat book, and avery valuable social function
iscarried out.

If all of the losses are happening on one day, then insurancefails. It fails not only for insurance companies, but it
alsofailsfor peoplelike managed care companies that might be exposed, or automobile companies, or ashestos companies,
that might be exposed to that same type of massed liability for financial losses.

So, wewant to be very careful when we depart from thetraditional standards of the common law becausethereisa
potential to do great harm. I’m surethat no one would do that intentionally, that everyoneisacting from the best of motives
in these cases, and there are certainly legitimate reasonsfor classactions. But | think that it isreally fraught with peril.

MR.BROOKS: Well, if anybody else had alaw school professor likethat, let him stand now or forever hold his peace.
Let'stake some questions. And | would like to exercise the moderator’s prerogative to ask thefirst question. This
is a question that each of the panelists might want to address.
My questionisthis. All of the panelists agree, from both theleft and theright, that there are efficienciesto bringing
similar claimstogether. It doesn’'t make any sense to have the court try the same set of facts and the same legal issues over
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and over and over again. There are some caseswhere aclass action makes sense. We also all agreethat there are situations
inwhich theinjury theory isunique; novel. Andinall of the examplesthat we' vetalked about today, that isacommon theme.

In managed care, the alegation is not that anybody has been denied covered services. The alegation instead is
that, smply by virtue of holding a policy, you are at risk, that you have suffered some monetizable risk that you might be
denied covered services, and that risk somehow affects you in an economic way.

In the cell phone cases, it'sthe sameissue. No one alleges that they were actually injured or have brain cancer as
a consequence of cell phone use. They instead say that thereisarisk that | might in the future be hurt.

In terms of performing the socially valuable function of making companies internalize the cost that they actually
foist on people, making them actually pay for the injuries that they cause, aren’t there other mechanisms short of this class
action mechanism that would perform that function?

For example, punitive damages. To prove up a case of punitive damages, one would have to first show an actual
injury. Somebody would haveto be hurt. But once you have proven the actual injury — you know, the oil tanker explosion,
the plane crash, etc. — the punitive damages device permits you to force the company to internalize all the costs of its
conduct, but only in the context of an actual present injury. Isn't that preferable, | ask the panel, to a class action regime,
which fuzzes the question of injury? Whoever wantsto go first.

MR. SCRUGGS: | believeyou guysare dodging the punitive damages question. We had an opportunity toreally hold forth
there.

The short answer to the punitive damages question — and then | want to respond to one other thing — is that
punitive damages in the modern world will reward the first few plaintiffs to get the courthouse and break the company,
usually, so that if there’s a disproportionate, widespread injury, only the first few that get there will get disproportionately
compensated at the expense of otherswho may have equal injuriesbut don’t get therefirst. So, | think punitive damagesplay
arolein deterring aberrant behavior, but | don't think it's the answer to this question.

Thetheories of recovery that we are putting forth in the HM O litigation, the managed care litigation, really aren’t
new or novel. They're being characterized that way, but they’ renot. Therearevery few thingsthat are new. What they boil
down to isthat the HM Os are essentially selling patent medicine and calling it a cure for cancer.

There'saguy being prosecuted out in Kansas City, apharmacist, who diluted cancer treatment drugsto his patients
to save money. He only gave them atenth of what they were paying for. Itislogically no different from what the HMOsare
doing now. They are selling you a health package, a benefit, that they indeed have every intention of avoiding.

Some of the practices that these companies are engaged in — paying bonuses to claims examiners based on how
many claims they deny, without reference to whether they’re valid or not; paying doctors bonuses for doing less; gagging
adoctor from telling his patient that other treatment modalities may be preferable to the one that he's going to prescribe —
are built-in abuses that are designed to give less care than is being advertised.

Yet in al their brochures, in all of their advertising, everything they send to their patients, they are guaranteeing,
bragging about quality care, calling it managed care. Redlly it is managed cost. Thisis litigation against the insurance
companiesisrealy what it is. Insurance companies don’t make money paying claims. They make money by not paying
claims. It'sjust that simple, and it always comes down to an economic incentive.

So, there is nothing new or novel about the litigation against the HMOs. Brian mentioned the Chevy mobile case.
| don't know what Brian drives — a big firm like yours, you’ ve probably got a nice big Mercedes. But if you bought a
Mercedes Benz that had a Yugo engineinit, maybeyou like Yugo. Would you be precluded from suing the company for fraud
just because the engine hadn’t quit yet? Would it be adefense that, “ Yeah, the engine'srunning just fine. Until that engine
quits on you, you haven't any injury?’ That's the same thing with the HMO litigation. You are buying a parachutethat is
supposed to have a canopy of a certain circumference. But if you ever need it, it doesn’t have it.

So, itisclearly actionable and there was nothing new about it. It'spatent medicinelitigation. Itisjust garden variety
fraud.

DEAN GRADY: Let mejust say onething briefly inresponsetothat. | understand that the Mall of America, thisisthelargest
mall in the United States, out in Minnesota, is finding it very difficult to get insurance. The reason is that their notoriety
creates akind of target for terrorists. And insurance against it is very expensive because of this correlated losses problem.
It'slike earthquake insurance or hurricane insurance, only worse.

| understand there's also the same problem now with the construction work at Ground Zero in New York, in
providing insurance. Thatisalso atarget for terrorists. So, weareacquiring alot of siteswhereit’sgoing to bevery difficult
to do business. The question is, do we want socia sites of that type, too?

Every time we have a particular political issue, something that is very controversial among us — for instance,
managed care— for that industry to be exposed to masstort litigation, it creates the same problem that the Mall of America
ishaving. That'sreally one of the arguments against that type of class action litigation.
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MR.DINH: | think | agreewith both comments, even though they arein disagreement. Let metell youwhy | think that. Brian
put the finger on the problem by asking the question, although the proposed solution may not be so readily apparent.

Theproblemisthat if you have aclassic denial of coverage case— that is, particular facts, whether or not thispolicy
coversthis particular claim— the adjudication of that case depends on the terms of the particular policy and the particular
facts of that particular case. That would not, obviously, satisfy the commonality standard, if you're trying to aggregate a
whole bunch of these claims under traditional class action mechanisms.

So, there is a tort system for you to get recovery, if that is actionable. But in order to get into a class action
mechanism, you have to allege certain commonalities, and there have to be theoriesin order to allege those commonalities.

I will notethat I don’t know anything about the theory of the law and whether the theory passesthelegal laugh test
to satisfy the commonality standard. But there, | think, iswhere the difference between Mark’s comment, which goes more
to the core of thetort system, and Dick’s comment, which goes more to the class action mechanism and the theory that you
haveto allege in order to get aclass action mechanism, is elucidated.

DEAN GRADY: By theway, Dick, | hopethat by my last comment, | didn’t ruin the chance to create a Scruggs Law School.
MR. SCRUGGS: Thepricehasgoneup. Actualy, the contribution’s going down.

AUDIENCE PARTICIPANT: All threeof our remaining panelistshad alluded to therole of the courts as self-conscious socia
regulators self-consciously setting policy. My understanding of the predicate of common law decisionmaking historically
wasthat it arosein asystemwhich, one, it wasn’t believed that political power derived from the people; two, therewasrealy
no system of statutory law; and three, it was believed that judges were not setting policy, but were rather discovering apre-
existing natural law or natural rights. | don’t think any of those three hold up anymore.

Our system isbased on theideathat political power derivesfrom people. We have an extensive system of statutory
law, and outside of a certain wing of the Federalist Society and the Cato I nstitute, no one believes anymore that thereisan
objectively knowable set of natural rights or natural law.

Also, for the federal government to invest the judicial branch self-consciously with legidative power | think is
violative of both theletter and the spirit of the Constitution. Doesn’t thislack of legitimacy pose some sort of problem, and
shouldn’t we, rather than nibbling around the edges of the class action system, be thinking about restricting or perhaps even
eliminating the ability of judges to define broad new areas of non-statutory liability, and perhaps concurrently with that
codifying some of the existing bases?

MR.DINH: God, it'sgreat to bewith the Federalist Society.

First of all, the short answer is “confirm the present judges.” That's the easiest answer that | can give you — in
particular, confirm Judge Pickering, somebody about whom Dick Scruggsand | both agree, very vehemently: heisagreat
man.

That'sagreat question. | think that I’ [l answer it by joining issue and agreeing with Mark’s comment on incremental
changesinthelaw. | do agree, although I’ m probably less sanguine than Mark and some other adherents of the school, that
the common law isalmost by definition rational and optimal. | do agree that an incrementalist approach to the devel opment
of the common law, given the whol e experimentation approach, is preferable to acommand and control type of system. But
that is not what we're talking about with this particular debate, where we're talking about basically institutional class
litigation, the making of policy through litigation.

The question then is not incrementalism versus command and control policymaking. The question is who makes
the policy? An unelected judge and a single jury or a duly elected and poalitically accountable policymaker or set of
policymakers?

And with that, | think | agree with you that thereisarole for law to be devel oped through a common system, the
classic Anglo-American system of common law at the interstices. But | think, even now, there are very few of those
interstices|eft.

Theeasiest explanation of thisisin the difference between the last and the current edition of Hart and Wechsler, the
classic casebook on the federal courts. Thereisaclassic note called “The Interstitial Nature of Federal Law.” It said that
wherethere are gapsto befilled, Federal law would fill them to vindicate state-law-based rights. Thisisright after theErie
v. Tompkins discussion, for obvious reasons.

But the current edition basically backs away from that note and says that in the current modern post-welfare state
world of federal regulation, everything isregulated and heavily regulated, so thereisvery littleareafor interstitial regulation.

MR. SCRUGGS: | think thefundamental premise of your question—if | stateit wrong, you can correct me— isthat under
our system of government, the political branches make the laws and the judicial branch interprets the law. What has
happened is encroachment back and forth over the centuries of this country, where judges make more or lesslaw depending
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on what theissueisand what the palitical climateis.

| would ask youif that isn’t an argument for el ected judiciary as opposed to an appointed judiciary. Right now, you
have amajority of judges that are appointed by presidents that you probably agree with. But you might end up in another
day, aswe werein the 1960s, with a group of judges who were appointed by judges that you probably don’t agree with —
Kennedy, Johnson, Carter.

So, | think your argument that power derivesfrom the people, withwhich | certainly have no argument and totally
agree, would argue for an elected judiciary, and one that’s not insulated by lifetime tenure so they can do whatever it isthat
they decide to do.

The tendency today isto appoint federal judges who are young, who are ideologically pure and who have no life
experiences, unfortunately, or not many, and who have no track record with which they can havetheir confirmation denied.

That’swhat isgoing on with Judge Pickering right now. Oneof thereasons| am trying so hard to get him confirmed
isbecausethisisamanwho hasavariety of lifeexperiences. If heisdefeated, if hisnominationisdefeated, then what’sgoing
to come behind him is somebody that you would be morelikely to agree with, and someone who is about 35, maybe 40, and
who has never done anything that anybody can question. But you have no idea what he's going to do when he gets on the
bench, other than to fulfill whatever discrete pledge he givesif he's appointed.

| think that your basic premise argues for an elected judiciary at every level.

DEAN GRADY: | redly question whether judging has changed so much over the years. | wonder if it makes so much
difference what judges have as a self-conception. | am an avid consumer of their work product.

You know, | actually test my studentson caseresults. So, for instance, part of the examination would befor themto
predict how courtswill have come out in actual cases. Thisistotal heresy intermsof what the legal realists have convinced
usistrue of thecommon law. And | really wonder why conservatives also believeit becausel don't think it'strueat all that
common law is heavily influenced by the palitics of the judges.

Infact, the difficulty isfinding casesthat are hard enough and close enough to the edge so that 100 percent of the
class or 97 percent of the class won't tell you exactly what the right answer is. That is exactly what you'll find, which is
something you would never predict if you relied totally upon this notion, which is so commonplace now, that judging has
become amatter of palitics, that the judges of theleft will decide each and every case quite differently than the judges of the
right. | realy don't believethat. Infact, I've got ten years of examplesfrom my classes that indicate that there are alot of
problems with that. Believe me, these students predicting case results on my exam don’'t know whether the judges were
conservative judges or whether they were liberal judges.

You seetheselists on the Internet, where someone does something stupid and then there’ s alleged to be avery large
recovery. Are those appealed cases? | think there ought to be some sort of truth in torts for the newspapers. It's quite
possible, of course, and Dick cantell usbecause he'sgot more experience than any of us, to get aplaintiff’svictory in acrazy
case before a court of first instance. But to have that stand up through the system, that’s quite a different thing.

Personally, when | read these cases, they were among hundreds of thousands of casesthat aretried inthe U.S., the
craziest fifteen. And | bet that aimost immediately, all of these crazy cases were overruled. It seems very odd to have a
political debate and to assail one of our most fundamental institutions of liberty based upon these hearsay accounts. | think
it'squiteirresponsible.

AUDIENCE PARTICIPANT: A coupleof you are defending class actions on the basis of something I’ d say isequivalent to
either market failureor, in one case, failure on the part of thelegislature. But | have seen acouple of instancesof classactions
— I'll belike Congressman Goodlatte and use an example because | think it fits— where | see the system breaking down.

| am a policy holder of a mutual insurance company that was sued. | was a member of the class. | supposedly
benefited from the settlement by having avery small increase in the amount that | would be insured, for something like six
months. So, if I'm fortunate enough to die in the next six months, I' m clearly better off than | would have been.

So, to me, the net effect isthat my mutual insurance company isworse off and, consequently, I, asapolicy holder,
amworse off economically, personally.

If we are talking about torts and the ability for people to recover for their losses, why isn’t there amechanism for
people like me who were injured by that suit to recover their 10ss?

MR.SCRUGGS: Well, you' rerepresenting them.
AUDIENCE PARTICIPANT: Of course.
MR. SCRUGGS: Infact, there'samechanism. You can opt out of the classand file your law suit. You can do that.

AUDIENCE PARTICIPANT: Butl can’t recover my loss because the company isstill out the attorney’sfees.
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MR. SCRUGGS: Well, you don't really care about that asanindividual plaintiff. Youwant to recover your loss, andthat is
the company’s problem to pay your claim, if you prevail onit.

The other remedy you havefor that is, during the class action settlement process, you can object to the settlement.
You can object to thefairness; you can object to the amount of attorney’sfees. Itisdoneevery day. Classaction settlements
are one of the most contentious proceduresin court. We're going through oneright now inan MDL case up in Ohio, onthe
Salzer case. These settlements are very, very contentious, and you can either opt out, you can object, you have a number
of remediesif you don’t like the settlement.

AUDIENCE PARTICIPANT: That leadstomy question. He can opt out. But what about the point that we' remaking policy
by theselarge class actions— we' redoing thispolitically. Let'ssay | just like stopping stuff. | should be allowed to stop stuff
inthe political process, and that’sawin. That'snot alossthat, “Oh, the systemisn’t working.” The system’sworking great
for me. So, the question is, aren’t these class actions a way around the political process? | might not otherwise have the
standing to intervene; | might not otherwise have the ability of getting the case.

Today, we see Arthur Andersen being sued. They would loveto get out theway Mr. Scruggswas suggesting. And
we have plaintiffswho obviously want to get money. We have lawyerswho want to get money. But the publicinterest isnot
represented. A lot of people who might be affected have no way to intervene in a class action. They do have away to
intervene in a political process but don’'t have it in the class actions.

MR.DINH: It'sagreat question. Itisabsolutely agreat question. But I'll start unpacking, again, what a substantive claim
is versus the procedural mechanism of the class action, and they are intertwined.

There may be, and there are, problems with the existing procedural class action mechanism. | think Congressman
Goodlatte's bill goes along way toward correcting some of those problems, the notice in plain English, and provisionsto
ensure that any settlements are not coercive or to prevent side deals between the plaintiff’s lawyer and the company that
takes away the ultimate recovery from a plaintiff.We can tinker around with the procedural mechanisms to take care of
objections to the procedural mechanisms.

On the other side are substantive claims that Congress or the state legislature have established as torts or as
wrongs that are actionable, and if one disagrees with them, then | think that one properly brings that disagreement to the
political processto repeal thoserights. Or if acommon law tort arises that seems wrong, the legislature can passalaw to
override that establishment of awrong common law tort. We have seen that happen from timeto timein variouslegidative
contexts.

But where the two meet, of course, is the fact that the class action mechanism is, in and of itself, a coercive
mechanism in settlements that may have an effect on policy. It may not be meritorious, but simply too costly to defend.
These are what are sometimes called strike suits, if you will, in order to get settlements. They may not be ultimately
meritorious but therisk is so great and the downside is so great that the defendants simply want to settle.

That iswhere other reforms, liketheimmediate appeal of aclass certification decision, would have dramatic impact
on the dynamics of settlement negotiations. Immediate appeal is one of the changes to correct some of the procedural
defects of this mechanism so that it does not bleed into substantive settlement coercion that influences the ultimate policy
asto whether the claim is sustainable.

MR. SCRUGGS: | think part of the question implied that no decision by thelegidative or palitical branches of government
was adecision. Itisanissuethat isagood argument, that failure of Congress to change the lawsis a decision that the law
is good.

| don’t think anybody in the public health debate likesthe current law. Nobody likesit. So, it may bethat thereis
mutual dissatisfaction. But it certainly reminds me of Will Rogers or somebody who said that — and I’ || anal ogizethe HMO
enrolleewith the guy who'sgot onefoot frozen in abucket of ice and the other foot in abed of hot coals. Histemperature may
be normal, but nobody can say he'snot in alot of pain.

That'sthe situation right now. Nobody likesthe current system except for anarrow interest that’strying to defend
it because the cards are stacked in their favor, because of ERISA and other issues.

Thebottom linewith the ERISA preemptionisthat if amanaged care company maliciously and wrongfully denies
your claim, they take your premium and arbitrarily deny your claim for no reason at al, the worst that can happen to them, if
you sue them, isthat they have to pay you the cost of the claim of they denied. If they deny your children and you dieasa
result of that, they’ |l pay you for the x-ray and that’sit. No liability.

No other industry in America has that kind of protection, nor should it have that kind of protection. Thereis
absolutely no mechanism now to compel that industry to do the right thing.

MR.BROOKS: | think we have time for one very quick one question, and then we'll thank everybody.
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AUDIENCE PARTICIPANT: There has been some discussion here about having an alternative between class action
lawsuits and command and control regulation. One of the interesting things about insurance, which has been mentioned
several times here, isthat it'savery, very highly regulated business.

So, the kinds of thingsthat Mr. Scruggsistalking about — and | don’t agree with his characterization — he said that
these things have been highly regulated at the state level, and there's a question about, he may not likeit but, who died and
made him God? | didn’t votefor him.

There are people who are making these decisions at the state and federal level that we did votefor. So, we havea
highly regulated business that is still going through avery brutal, coercive class action process. Now, that doesn’t seem to
be quite right.

MR.SCRUGGS. Am| al by myself onthisone?

Of course, nobody elected me God or judge or jury or decider of law or fact. I'm an advocate. And I’ ve got to tell
you that thelegal resourcesavailableto theinsuranceindustry far exceed those avail ableto the ordinary plaintiff. Sometime
we can match up well and sometimeswe can’t. But you have enormous resources available to you legally.

Just because | take a position as an advocate doesn’t mean that is going to be the result. 1t hasto be decided by a
court, in an appellate court, and usually another appellate court.

Interms of the degree of state court regulation of theinsuranceindustry — | knew that would come up today; | felt
like it would, and you posed the question very well — there is a huge degree of regulation, more or less, of the insurance
industry. They'reregulated for areason, because of past abuses. But merely because they are regulated doesn’t immunize
them from the same sorts of judicial resolutions that any other industry that is arguably regulated has to face.

Just because you are given a driver’s license and certified by the state to be a good driver doesn’t immunize you
from reckless driving and being sued for carelessness. In some cases— infact, inthe HMO litigation, our judge ruled just
last week that in some states, the insurance industry there is so heavily regulated as to be preclusive of the common law
lawsuits. | don't necessarily agree with him, but that iswhat he ruled.

Also, because you' re regulated for one reason doesn’t mean you' re regulated for another.

So, I'll just go back to the basic issue. Just because you are given alicense to do something by the government
does not give you alicense to do anything.

*This panel was sponsored by the Federalist Society’s Litigation Practice Group and was held in Washington D.C. on
February 2, 2002.
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MS. GRYPHON: Republican Party of Minnesota v. Kelly arose when Mr. Wersal, who was running for the Minnesota
Supreme Court, filed an actionin District Court. Hedid so after running acampaign during which he publicly advocated strict
construction and criticized several opinions of the Minnesota Supreme Court.

Among other things, he challenged a canon of the Minnesota Code of Judicial Conduct. That canon prohibited a
judicial candidate from expressing any views on any disputed legal or political issue. Mr. Wersal has argued that this
provision, usually referred to as the Announce Clause, violates the First Amendment of the United States Constitution.

The District Court responded by construing the Announce Clause very, very narrowly, construing the clause as
applying only to matterslikely to actually come before the candidateif elected tojudicial office. The provision was upheld.
Theplaintiffsappealed, and the 8th Circuit affirmed in asplit decision, and certiorari tothe U.S. Supreme Court was made and
granted last year.

In thewords of one panelist, this case was about where free speech meets due process. How can we ask candidates
to run for office and then prohibit them from announcing their views on disputed issues? On the other hand, doesn’t the
state have acompelling interest in maintaining theintegrity of itsjudiciary for the benefit of the partieswho come beforeit?

Our first distinguished panelist today isMr. Erik Jaffe. Heisapracticing attorney in the areaspecializingin Supreme
Court advocacy and other appellate advocacy and former law clerk for Justice Clarence Thomas and Judge Douglas Ginsburg
of the D.C. Circuit. Mr. Jaffe practiced asan associate with Williams & Connolly for anumber of yearsand now maintainshis
own practice. He has offered briefsfor numerous Supreme Court cases, including most recently an amicus brief in Republi-
can Party of Minnesota v. Kelly.

Please welcome Mr. Jaffe.

MR. JAFFE: My view on Republican Party of Minnesota v. Kelly can be summed up based on two of what | consider the
essential factors of the case. Oneisthat these judges face repeated el ections — something that many of you might think is
an abomination; something that | might think isan abomination. But itisinfact an assumption of thiscase. Itisthecorefact
of thiscase. Therefore, it hasto be considered.

The second thing isthat, in state courts at |east, thereis a substantial amount of policy and value-based discretion.
Those two facts, in innumerable ways, influence how one would analyze the First Amendment question.

So, first of al, | think they impact thelevel of scrutiny. Thefact that there are el ections meansthat you haveto have
strict scrutiny. | don’t think that’sterribly controversial, although periodically you will see some courts, and particul arly the
8th Circuit bel ow, questioning whether or not real strict scrutiny isappropriate— tryingto diminishthelevel of strict scrutiny
by analogy to civil servants, for example, where you don’t quite have strict scrutiny, even though you' re dealing with public
speech. | think thisisamistake. | think it needsto be full-blown, pedal to thefloor, strict scrutiny. Thisisacampaign; it's
an election; it’stothe public. | don’t think there'sany scenario under any theory of the First Amendment in which thiswould
not be the very heart of what the First Amendment is about.

The second thing | think they impact, both the elections and the policy-based discretion, is the magnitude of the
asserted state interests. People very casually say that there is a compelling interest in judicial integrity or there is a
compelling interest in judicial independence. | think that’swrong. | don't think there is a compelling interest in judicial
independence, certainly not in states that elect their judges. And, | do not think that what most folks think of as judicial
integrity is actually what is at stake in this case.

So, judicia independence is the easier example to explain. Judges are supposed to be independent, but nobody
bothered to ask, independent of what? Independent of political pressure? Independent of other elements of the govern-
ment? Independent of personal bias? Independent of family bias?

| think most people want to say, independent of political and public pressure. Andif that istheinterest that we are
asserting, it'saliein statesthat elect their judiciaries because, by definition, thosejudges are not independent of political and
public pressure. They are fully and completely and irrevocably dependent upon public pressure and politics for their jobs,
for their continued tenurein office.

That strikes me asthe most unbelievably obvioustruismthat | can think of, yet it seemsto get overlooked in almost
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every opinion where people wave their hand and say, judicial independence is a compelling state interest. If it were so
compelling, wewouldn’t be el ecting our judges. Thefact that we are €l ecting our judges suggeststhat the competing interest
of judicial accountability has outweighed many interestsin judicial independence.

So then, we are met with the question, in states that find judicial accountability, which isthe antithesis of indepen-
dence, to be of value, what isleft of theinterest or the concernfor judicial independence. | do not go so far asto say it counts
for nothing; | actually think there are some aspects of judicial independence that necessarily must be considered important,
though perhaps not compelling.

The simplest example isthe judge must be independent of personal bias asto the litigantsin acase. You may not
rule onyour brother’slawsuit. You may not ruleon your parent’slawsuit. | think that isagiven. | think that’sobvious. You
need to be independent from those personal involvements that deal with the litigants before you.

| don't think ajudge who has displayed amanifest biastoward aparticular group in acase, for example, ought to sit
on acase and evaluate that group. That isthe kind of case-specific bias or group-specific biasthat we would want judgesto
be independent of, and that | do not think the political processinvites by itsvery existence in the electoral process. But that
only goesto avery narrow portion of what judges do.

Judges|ook at the facts and decide who'stelling the truth and who'slying. Judgestake the lawsand apply themto
agiven set of facts. And we expect them, if thelaw isclear, to not say in onecase, “| think thislaw definitely means X” and
inanother case | think thelaw definitely means'Y,” because you don't likethelitigant. Those aspectsof judging are plainly
thingsthat | think most people, maybe all people, would agree need independence from the judge.

The vast mgjority of what judges do, and in fact what we intend to fight about in elections, has nothing to do with
that. It hasto do with whether you are a strict constructionist. Areyou anarrow constructionist? Do you find a penumbra
around the Due Process Clause that is going to give you moreroomto createindividual rights? Do you find affirmative action
to be something that isimportant and compelling or not important and compelling? Do you find awoman’sright to choose
to be something that is of significant interest or not of significant interest?

Thosearepoalitical choices. They are choicesmadeintheinterstices of otherwiseclear law. It'swherethelaw isnot
clear; it'swhere we expect judgesto exercise discretion, to exercise judgment, not merely to act inaministerial capacity.

In state courts, in particular, that happensall thetime. The common law isthe easiest example of that. Ambiguous
state constitutional law is another easy example of that. But | think the common law probably is best. We expect judgesto
makethelaw. | know that soundsterriblein a Federalist Society convention, but we expect judgesto make law.

Nobody told anyone that contributory negligence had to be there. Somejudgethought it up. Nobody told him that
it had to be comparative negligence. Somejudgethoughtit up. And until alegislature saysotherwise, that isthelaw, and the
judge madeit. If weare goingto voteon legislatorsto makelaw, weare sure going to vote on judges who do exactly the same
thing.

| think that iswhy you havealot of statesthat elect their judges. It'snot crazy — it’sproblematic, but it’snot crazy,
because they understand that judges create law, and therefore the public ought to have some say in who is making the law.

So, | think theinterest, broadly defined, in judicial independenceisnot compelling. | think theinterestis, infact, one
of judicial independencefromindividual biases, from biasesthat relate to specific cases; not from biasesthat relate to macro
issues or to policy issuesthat relateto values. | think those values are an intrinsic portion of being a state court judge. So,
that is how policy-based discretion plus the electoral process impact that.

The other way that those two facts impact the First Amendment analysisisthat they impact narrow tailoring. We
routinely say that there is a compelling state interest, but we narrowly tailor any restriction to achieve that interest. The
simpleanswer inthe narrow tailoring context isto say, well, there’'safar narrower way to stop thisjudicia biasthat everyone's
worried about: appoint your judges. Or elect them once and never again.

The bias creeps in because there are recurring judicial elections, because if you say something the public doesn’t
like, they’ re voting you out of office. Well, if you want the public to have a say, give them a say once and make them elect
someonefor life or give them a say once and make them elect someonefor 14 yearswith no recurring term.

All of thosethingswill giveyou theright kinds of judicial independence without having anywhere near theimpact
on First Amendment rights that you have when you tell judges “you have to run for public approval but you can't tell them
what you think about issuesthat they careabout.” That’samuch greater burden on speech, and | think there are much easier
ways of solving that problem.

Of course, we can eliminate el ectionsentirely. We could have no electionsof trial judges, for example. That, | think,
isaninteresting alternative, inthat trial judges are the oneswho are most immediately concerned with theindividual litigants
and thefactsin theindividual case, hence the type of bias that we are worried about most manifestsitself at thetrial level.

Onceyou hit the appellatelevel, of course, you are dealing much more with macro issues, issues of precedent. You
are creating precedent. Perhapsin that situation, we're much less concerned with these supposed independence concerns
than we would be about independent trial decisions.

The next thing | would like to point out about thisinteraction between el ections and policy discretion, aside from
how it impactsthe First Amendment analysis, isthat the bal ance between accountability and independenceisactualy alittle

138 E n g ag e Volume 3 October 2002 Supplement



bit more difficult than | presented. It istroubling. It isvery troubling that the same way that the public gets to influence
judgesinterms of their policy choices— in terms of being strict constructionists, in terms of having amoreliberal or more
conservative view of the constitutional provisions — that same policy concern could very well influence them over indi-
vidual litigants.

The public could decide that John Doe was a horrible axe murderer who chopped up his six kids and wife, and
you've got to convict him without looking at the evidence because the lurid TV shows and the lurid newspapers make the
public go crazy. We don’t want judges responding to that, but how do we balance?

We can't tell the public, exert your influence only on those discretionary items, but stop where you would exert
influence on how you think the case ought to come out because you hate the particular litigant. There is no way of
controlling and segregating that public influence.

| suppose the answer at the end of the day is that is troubling, and you may have a spillover in independence and
accountability and you may have aspillover on thingswhere judges are becoming accountabl e for thewrong things; they are
becoming accountable for results rather than reasoning. But states that have chosen to elect their judges anyway, notwith-
standing that concern, which is palpable to everyone and is laid out in the elections themselves, have made a judgment, a
choice, that their judges are strong enough and strong-willed enough and honest enough to resist that. And if that choice
iswrong, then the choice to have el ectionsiswrong — not the choice to have free speech. | think with el ections necessarily
comes free speech. | think there is no way to separate the two.

Thefinal point | would like to addressis the point that you occasionally seein some of these decisions that public
perception of integrity isasimportant asthereality. Evenif thereisno harmto actual judicia independence, thefact that the
public might think there is harm is enough to regulate speech. My answer to that is nonsense. Nonsense, nonsense,
nonsense. It'sjust not true. It's not even remotely true.

If the public incorrectly perceives aflaw, it isno basisfor restricting speech; it is abasisfor more speech. If they
correctly perceive the flaw, that'sabasis for fixing the flaw, for getting rid of elections; not for stopping the speech.

If what wearetrying to doisto say, there'sareal flaw there but we don’t want the public to recognizeit, wewant to
mask that flaw so there is confidence, my answer is instilling false confidence in the public is, in fact, the worst First
Amendment violation. Masking the reality, deceiving the publicinto thinking their elected judiciary’s actually independent,
isaFirst Amendment abomination. That isnot acompelling interest.

So overall, what | would dois| would like judges to speak out on anything on which they have discretion. If they
have discretion to do something, | would let them express their views in ways that influence that discretion. That means
policy choices, that means sentencing ranges within parameters. What | would not let judges do is promise to decide a
specific casein aspecific way or refuseto consider anissue. Refusing to consider an issue — that isaviolation of the core
of the judge’s obligation.

Thejudge's obligation isto consider the arguments and decide, not to comein with an empty mind.

MS.GRYPHON: Nextwe Il hear from Professor Lillian BeVier. Professor BeVier isaprofessor of law at University of Virginia
School of Law. She studiesand teaches constitutional law with aspecial emphasison First Amendment i ssues, among other
subjects.

Professor BeVier also works on issues related to professional ethics. She has recently testified before the Senate
Rules Committee and the Senate Judiciary Committee on the constitutionality and advisability of proposed campaign finance
regulations.

Pleasewel come Professor BeVier.

PROFESSOR BeVIER: Thank you. | am very glad to be here among you today. What | want to do iswarn you that | am
going to take a position that even | am not sure | agree with.

Asl cameto thistopic, really for thefirst timethisfall, | wasvery surprised where | came out onit. You know, the
Federalist Society always has one good guy and one bad guy and one good guy, one bad guy. |I'm abad guy today which
isunusual for me—at a Federalist Society event anyway.

For my money, most of the approaches to the constitutionality of regulating judicial campaign speech try to fit a
square peg, which is the speech of candidates for judicia office, into a round hole, namely First Amendment doctrine
concerning candidates for legidlative or executive offices.

It seems to me that neither First Amendment doctrine in general nor particular First Amendment cases, such as
Brown v. Hartlage, for example, are quite adequate to the task of identifying, much less of satisfactorily sorting out, the
interests that are in conflict when the subject is regulation of speech of candidates for judicial office.

Onereason for this, to be sure, hasto do with the fact that the First Amendment doctrine has become so formulaic,
it pretends to invite analysts to play a sort of paint-by-numbers game and seems to promise that if one conscientiously
recites the litany — is the regulation content-based? — does it achieve a compelling state interest by the least restrictive
means? — then the questions will practically answer themselves.
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Infact, however, far from eliminating First Amendment indeterminacy, the current doctrinal formulationstend only
todisguiseit, for they givelittle useful guidance about how to answer the hard questions. And this question before ustoday
isahard question. Thedoctrine, in other words, islike the Emperor who has no clothes—or like Burbank: there'sno there
there.

Of course, this aspect of First Amendment doctrine isn’t unique to judicial campaign speech, but | think it is
exacerbated in the context we arediscussing. Itisprobably fair to predict that the Court islikely to say something to the effect
that restrictions on judicial campaign speech are content-based restrictions on quintessential political speech at the very
core of the First Amendment and thus are entitled to the strictest scrutiny.

But this approach has the potential to misrepresent, | think, the nature of the First Amendment stakes, even while
it yields no clue as to the nature and weight of the interests on the other side. | would argue that the First Amendment
interests at stakein judicial electionsare, in fact, different — different in kind and not just in degree — from those that the
Court hashad beforeit in prior cases having to do with candidate speech. | would claim that candidatesfor judicial officeare
not legal or congtitutional equivalents of either ordinary citizens or other elected officers, or candidates for other elected
offices.

The extent of their First Amendment rights — in particular, their right to speak in their own behalf in their own
election campaigns — ought not, in the first instance, to be measured by the same yardstick that applies to candidates for
legidativeor executiveoffice. Inother words, | takeissuewith the proposition that candidatesfor judicial office*nolessthan
any other person have First Amendment rights to engage in the discussion of public issues and vigorously and tirelessly to
advocate their own election.”

Althoughitisconstitutional, and | know quite common, to el ect state judges by popular election, judicial elections
are not the same at all as elections of legislatures and presidents or governors. Indeed, as Erik, | think, recognizes, judicial
elections are an anomaly when considered both in the full context of our legal and political traditions, and in terms of
separation of powers principlesand the function of judgeswithin aseparated powersregime. Judicial elections put bothrule
of law norms and the Due Process Clause at substantia risk, and they invite judgesto become embroiled in explicitly political
purstits. Thus, neither the First Amendment rules of the democratic political game nor its solicitude for individual speakers
are necessarily the appropriate starting point of analysis when it comes to regulating the speech of candidates for judicial
office.

| take up thefirst point first and ask you to consider what our rule of law tradition requires. Essentially, the goalsto
be advanced with therule of law areregularity and even-handednessin the administration of justice and accountability inthe
use of governmental power.

Therule of law designates awhole cluster of valuesthat are associated with conformity to law by government, and
that includes, most particularly, conformity to law by judges. And consider, too, the Due Process Clause, which gives
litigantstheright to an impartial judge, to adecision based on facts presented by the litigants, evidence constrained by rules
of relevance, and arguments of counsel based on the commands of existing law.

Fidelity to these normsis, in my view, central to our continuing as the nation that is governed by laws and not by
men, where clear, impersonal, universally applicable general laws constrain the conduct of both individual citizens and those
who govern them, and which secures to all citizens the promise that law itself and those entrusted to apply it will exhibit
qualities of regularity, certainty, transparency and so forth. For all of its platitudinous quality, the boast that we are and
relentlessly aspire to be anation of laws, not men, isthe bedrock of our entire legal system.

Those that argue that regulating the judicial candidate speech violates the First Amendment claim that simply by
virtue of having to stand for election or retention, judicial candidates have become politicians by definition, indistinguish-
ablein any meaningful sensefrom legislatorsor governors and accountabl e to precisely the same extent and in precisely the
sameway tothe public. Moreover, they claim, judgesarelike other elected officialsin that they often exercisediscretion, and
they naturally have personal viewsthat are likely to affect their decisions. It seemsto me, though, that these claimsinduly
disregard institutional context and the constraints imposed on judges by the judicia office to which they aspire.

Practically everything about the structure of courts' decision-making processes and the role of judges within the
judicial system differentiates courtsfrom legidatures, for example, and judgesfrom legidators. Electionsfor legidatorsisjust
one aspect in an ongoing conversation between citizens and their government, but judges do not engage in such a continu-
ous dialog with the public at large.

AsRoy Schotland has pointed out, other el ected officials are open to meeting at any time, either openly or privately,
with their constituents or anyone who may be affected by a decision in pending or future matters; judges are not. Other
elected officialsarefreeto seek support by making promisesabout how they will vote; judgesare not. Other elected officials
are advocatesfreeto cultivate and reward support by working with their supportersto advance shared goal's; judges are not.
Other elected officials can pledge to change the law, and if elected, they often work unreservedly toward change; judges do
not. Other elected officials participate in diverse and usually large multi-member bodies, and they do a lot of explicit
compromising and vote trading; judges do not. Other elected incumbents build up support during their tenure through
constituent casework, patronage, securing benefits for their communities and so forth; judicial incumbents do not.
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Rule of law norms and the commands of due process imply, to me anyway, that judges are not supposed to be
accountable for their decisions to public opinion about whether they are correct or not, no matter how well- or ill-formed
public opinion may be. (Actually, | think the question of judicial accountability ishuge here. | think it'sone of thetrickiest
notions to get a handle on, but | certainly can not get a handle on it today!)

But judges do owe allegiance to the legal system itself, to the precedents and rules that are supposed to guide their
decisions; and to the litigants whose cases come before them and the lawyers whose arguments they must consider.

Legal redlists insist that judges have personal views that affect their decision-making. And those who would
oppose restrictions on the speech of judicial candidates contend that this reality entitles the public to learn the candidate’s
personal views. With all due respect to the legal redlists, judges still owe a duty to try cases impartially and, insofar as
possible, to apply the law without regard to their own personal views, rather than straightforwardly to makeit as politically
accountable legislators.

It is not the judicial duty to attend to the policy whims of the political magjority at any particular moment, except
insofar asthey have been duly enacted into law. Our system of representative democracy permitsthe majority’spolicy to be
enactedinto law by legislators and providesfor judgesto apply the law the majority passed. But at any giventimeadifferent
majority may prefer simply toignore existing law rather than to expend political effort to get it changed. That they may thus
reward thejudicial candidate who promises, evenimplicitly, toignoreit rather than to abide by it, ought to beirrelevant to the
guestion of whether the First Amendment permits candidates for judicial office to speak as a candidate without restraint
about legal and political issues.

In conclusion, let meindulgein abit of legal realism of my own by acknowledging that, even if one wereto accept
my view of how we ought to frame the constitutional issue before us, | don't think there's a chance that that's going to
happen, so you needn’t worry. The question will remain whether we caninhibit the politicization of thejudicial processwith
rule of law normsand due process constraints. Itisnot merely First Amendment doctrine or an indiscriminateinsistence that
judicial elections, becausethey are elections, must operate free of government distortion or control that standsin the way of
achieving this objective. Other forces than the First Amendment have brought us to the point where judicial election
campaigns threaten judicial impartiality. In recent decades, law has become ubiquitous, and legal rules and regulations
govern seemingly every facet of American life. American citizensare notorioudly litigious and show tendenciesto become
even more so. Courts place themselves at the center of most of the major social controversies of theday. Thus, the stakes
injudicial electionsareincreasingly high for those individuals and groups who believe their interests are potentially at risk
if the wrong candidate prevails. With the stakes becoming ever more significant, the prospect of inducing restraint on the
part of judicial candidates or their advocates and opponents does not seem to be a bright one.

Thank you.

MS. GRYPHON: Next, I'dliketowelcomeMr. Jan Barantothepanel. Mr. Baranisapartner at our host firm, Wiley, Reinand
Fielding, where heis head of the firm's el ection law and government ethics practice. Heisaso amember of thelitigation
practice here. Heisaformer chairman of the ABA Standing Committee on Election Law and isamember of the
ABA Commission on Public Financing for Judicia Elections.

He'sthe author of an amicus brief in this case, Republican Party of Minnesota v. Kelly, which hefiled on behalf of
the National Chamber of Commerce.

Please welcome Mr. Baran.

MR.BARAN: Thank you very much, and welcometo Wiley, Rein and Fielding.

| would liketo start where Erik started, but | am going to takeadlightly different tack than either Professor BeVier or
Erik. | am going to start with the proposition that the people want to el ect judges. Notwithstanding a Washington lawyer’s
view of thejudiciary, whichisenshrined in Article 3 of the Constitution, the citizens of 39 statesinsist that judges should be
subject to electoral accountability and not be given lifetime appointments by the government.

For that reason, 53 percent of state appellatejudges must run in contested electionsfor any initial term on the bench.
That's 1,243 judges. Likewise, 66 percent of state trial court judges, which is almost 8,500 judges, must run in popular
elections. Eighty-seven percent of al state appellate and trial judges in this country face some type of election for subse-
quent terms.

Thefact isthat el ections create tension, which Professor Stephen Gillersof NY U callsthe “ one hand and the other
hand dilemma.” On the one hand, you expect judges to not make extra-judicia or prejudicial statements about the law,
particularly about the controversial legal principles. At the same time, voters must obtain information in order to cast an
informed vote. Likewise, thereisa constitutional dilemma, which has already been referred to. The due process rights of
litigants must be preserved and the First Amendment rights of candidates and their supporters must be honored.

The Minnesota case brings these dilemmasinto focus, but unfortunately not in the best of circumstances. First, the
version of Canon 5 used by the Minnesota courtsis the broadest and the most unreasonable. Canon 5, for those of you who
haven't read it all, is a very lengthy canon of the courts. It contains many, many restrictions, including restrictions on
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candidates collecting contributions and how they can go about fundraising.

Thereisalso aprovision in there that prohibits candidates from making promises or pledges on how they will rule
on specific cases. That provisionisnot at issueinthiscase. The only issuein this case isthe Announce Clause, aversion
that was adopted by the ABA in 1972 and has since been abandoned as being extremely too broad.

Thedisputed clause prohibits any candidate for electionto judicial office to announce hisor her views on disputed
legal or political issues. Thisclause can beread in Minnesota, and has been read by the Minnesota disciplinary committees,
to prohibit any commentary about legal or political issues.

Thisresultsin what Professor Gillers has described as“therule of silence.” In order to avoid any possible claim of
aviolation of Canon 5, acandidate must limit herself to discussing safetopics, such asone’s credentials— “ | graduated from
the state law school; | was on the Law Review; | was elected to the Order of the Coif.” All of that is safe.

A candidate can comment, perhaps, on very innocuous dogmas, such as a promise to uphold the rule of law.
Obviously, Mr. Wersel couldn’t. Hewas astrict constructionist. And you might not be able to say “promise to uphold the
rule of law” if you are saying that in response to a question about abortion rights, for example.

Thereisan observation by Judge Posner in the 7th Circuit case of Illinoisv. Buckley that every potential subject of
litigation can come before an el ected judge. At the sametime, thisrule of silence may beimpractical becauseit givesvoters
no valuable information and actually distorts the sources and flow of information — not from the candidates in their
campaigns but from others, so-called third-party independent speakers, or in the modern vernacular of campaign finance
reform, the “special interests”.

| suggest that the reason the Announce Clause is now so common, and perhaps even the reason the court took the
Minnesota case, isthat judicial electionshave becomemorelikeall other elections. In more and more states, the courts have
become lightning rods for dissatisfied constituencies. Asthe result of public policy issues being resolved in courts rather
than in legidatures, the bench isincreasingly viewed as a political participant.

In saying this, | am not taking a position that any particular judicial decisioniswrong or not within the province of
the court, assuming the courts are performing their proper roles. They nonetheless are making big policy decisionsthat are
leaving large, dissatisfied groups of the public, which isresponding by mobilizing in these elections.

The Consequencesare many. First, it meansthat judges, particularly statewide el ected judges, must raise moreand
more money. Second, in those states with partisan elections, the political parties seejudicial elections as part of the overall
political agenda. Thishasmaderacesfor the benchin some states part of the overall partisan electoral warfare. Andfinally,
independent groups are starting to wade into the breach with more and more spending.

In this escalating environment, the question now rai sed before the Court iswhat can the candidates themsel ves say
about their own campai gns when more and more other voices are commenting on their races. Cantheruleof silencesilence
everyone?

Thus far, there has been no attempt to impose restrictions on persons other than candidates, lawyers and those
actingontheir behalf. Yet the Minnesota caseimplicitly raisesan important question. If candidates can berestricted in what
they say because due process requires it, then to what extent does preservation of due process rights justify restrictions on
what others say?

Thus, the two greatest issues that can come out of the Minnesota case are these. Assume that Minnesota's rule of
silence is struck down. Where can the line be drawn? And if it is not struck down, then what are the implications for
restricting statementsin advertising by persons other than judicial candidates? Asto theformer question, it seemsto methat
Professor Gillers proposed a possible revised version of Canon 5's Announce Clause. His proposed ruleisasfollows: “A
candidate for judicial office may state his or her general views on legal issues, but must makeit clear that these views may
only be tentative and subject to arguments of counsel and deliberation.”

The proposed Gillersrule has an advantage of permitting candidatesto speak, but also reinforcesfor the votersthe
fact that judges must judge; they cannot prejudge.

On the other hand, if the Supreme Court upholds Minnesota's version of Canon 5, there will be no need for the
Gillersrule or any other revision of the Canon. Indeed, the effect of an affirmance will be potentially quite great. 1t would
almost certainly require a holding that the due processrights of future litigants are greater than either the candidate’s right
to communicate legal opinions or the public’sright to hear them. If so, such a constitutional conclusion would, at the very
least, uphold the scheme of regulating judicial electionsin ways that other elections could not be regulated.

Inlight of the dearth of Supreme Court decisionsin the areaof judicial elections, thiscasein my view may be only
the first of many to address the constitutional and practical implications of the public’s insistence on electing judges.

Thank you very much.

MS. GRYPHON: Finaly, I'd like to welcome Professor David McGowan. He is an associate professor of law at the
University of Minnesota School of Law.

Professor McGowan was a former law clerk to A. Raymond Randolph of the D.C. Circuit, and practiced with
Skadden, Arpsaswell aswith Howard Rice Nemerovski, before the moveto pursue acareer in academia.
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Despite living in the state where Republican Party of Minnesota v. Kelly originated, he assures me he has no
interest in the case, other than that which is purely academic.
Please welcome Professor McGowan.

PROFESSOR McGOWAN: Thank you. | was thinking | would come here and try to explain to people who might not
understand what it isthat the people of Minnesota are trying to do with the Announce Clause, but I’'m a native Californian,
and I’ ve been trying to figure out for four years, since I’ ve been there, what the people of Minnesotaaretrying to do, and |
don’'t know yet, so | can't explain it very well to you. But I’'m goingto giveit ashot.

| think the debate of the clause really comes down to whether you can have an el ection without electioneering. Erik
says, no; an election isan election isan election. That isoneway to look at it. That isnot the only way to look at it. You
cannot understand what an election is without having some sort of underlying theory of representation.

Perhaps, and | think thisis particularly appropriate for a Federalist Society gathering, | can best summarize what
Minnesotaistrying to do by referring to Burke's Speech to the el ectorsat Bristol, inwhich he said, “ Your representative owes
you not hisindustry only, but his judgment, and he betrays instead of serving you if he sacrifices it to your opinion.”

What sort of reason is that in which the determination precedes the discussion? That iswhat is at stake. That is
what we aretalking about.

Now, I'm interested to see in the briefs, and I'm interested to see in the general discussions, people confidently
asserting that Minnesota must have sacrificed any but the speaker or the analysts' version of elections by choosing to elect
judges. If you elect judges— boom — you' regoing into full lock-stock-and-barrel Rococo free speech analysisthat doesn’t
mean anything whatsoever, these verbal tags that the court throws out in the cases. They don't help you very much. But
people define the state's interest for it. Think about that.

Minnesota both has elections and has Canon 5. Both of those are acts of the state. It isinadequate to deal with this
problem, simply to declare that you look at one of them, load it up with your own normative presuppositions about what an
electionis, and then claim the problemissolved. It will not do becauseit ignores half of the stateinterest that you' retalking
about. | dare say that in other areas, particularly people associated with Federalist Society, would be hesitant to define the
state'sinterest for it by ignoring half of its enactments.

So, that doesn't get usvery far but at |east frameswhat’sreally at stake. Now, when let me pick up on representation
again. Let'ssay thereisatheory; an electionisan electionisan election. What followsfrom that? First and foremost, why
should we prohibit judges from making pledges? It's an election. Electors need to know, don’t they? That implies a
correspondence between the statement in the election that informs the electors and the performance of the judge after the
electors have voted, based on that statement.

Why do voters need the expression? To make an informed decision. What makes the decision informed? The
follow-through — whichincidentally pointsout agreat irony. It'softenyou seeitin briefsand you seeit in discussionsover
this. People say, well, you canrecuse. If you' ve made astatement that goestoo far, you can recuse asajudge, which means,
if you put it plainly, you can make promises so long as you never put yourself in a position to carry them out.

Thisisall very grand.

May Minnesota have el ections without electioneering? | haven’t purported to answer that question yet, but it has
to be answered that way, | think.

I’m going to make a couple of points, but let me interject some set of people who haven't been talked about as
explicitly asthey should be, and that’sthe litigants. There are electors and there are litigants.

| think Professor Fuller hasafamousarticleinthe Harvard Law Review, called “ Formsand Limitsof Adjudication”,
inwhich he pointed out that litigationissimply oneform of socia ordering. Therearelotsof formsof social ordering. There
areelections. There are negotiations. There's collective bargaining. There'slitigation. “What distinguisheslitigation from
other forms of social ordering?’ Professor Fuller asked. Hesaid, “It isthe participation of the partiesin aparticular way by
the presentation of proofs and reasoned argument based upon the proofs. Anything which diminishes the significance of
the parties’ participation through the presentation of proofs and reasoned argument diminishes litigation”.

So let meposethisasarhetorical question; I'll try to answer it at the end — | believe inadequately so becausethere
aren’t very good answersin thisfield. Fromthelitigant’spoint of view, what isgood about these veiled promisesthat we are
talking about? What is good, from thelitigant’s point of view?

Now, we can talk about shades of gray and promisesthat aren’t really promises and winking and nudging and all of
the usual sorts of things that you do in campaigns. There wouldn’t be an issue here, by the way, if candidates really just
wanted to make anodyne promises of general, generic things. They want to convey real information to go to the reliance
interest for the strong representation theory that | was just talking about.

So, dl right. That'sthe bad crowd. Let'stalk about the case. There'snot alot at issue here, and | mean that in the
strictest sense. One of my favorite quotations is from Dean Acheson, who looked at people running around during crises
and said, “Don’t just do something, stand there.” Think about it.

The clause in the American Bar Association Model Code of Judicial Ethics that corresponds most closely to
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Minnesota’'s Canon 5 prohibits statements that commit or appear to commit the candidate with respect to cases, controver-
siesor issues that are likely to come up in court.

The Minnesota Canon prohibits a candidate from announcing his or her views on disputed legal or political issues.
We' veheard that. The 8th Circuit narrowing of the Minnesota standard said, “ The restriction prohibits candidates only from
publicly making known how they would citeissueslikely to come beforethem asjudges. General discussionsof caselaw or
tenets of judicial philosophy would not fall within the scope of the Announce Clause.” That's out of the 8th Circuit.

The Minnesota Supreme Court, on January 29th of thisyear, issued an order adopting the 8th Circuit interpretation
of the Canon as the governing aspect of the Canon in the state.

You can go after the ABA narrow 1990 version because it is very close to the narrowing construction that the 8th
Circuit adopted. But I’'m not sure why the Court would want to do that. If you try to distinguish between the set of verbal
communications prohibited by the ABA Canon and the set of verbal communications — or any expression, actually —
prohibited by the 8th Circuit narrowing construction, itisnot at all clear to methat thereisadifferencein those sets; if there
is, it'svery dight. So, what are we going to do here?

Youwill noticethebriefsfor the petitionersin thiscase, if you read them. | cannot think of away to state apremise
to decide this case based on the strong theory of representation that we were just talking about that does not also logically
compel oneto strike down the pledge clause, which isnot at issuein this case. Meaning that, a conscientious district court
judge getting an opinion out of this case based on the notion that the electorate has a right to information would take a
subsequent case challenging the pledge clause and using the logic that it woul d take to write this opinion and strikeit down.
That is based on the briefs on behalf of the petitioners.

What that means is that we are not going to get very far dealing with abstract, logical approachesto this. We are
going to have to work in asort of grubbing a ong fashion from the bottom up. Let me throw out a couple of things that we
know doctrinally already about the speech clause. Seattle Timesv. Reinhart, prior restraint— “ A court may prohibit a party
in litigation, even a newspaper, from publishing discovery materials gained through that litigation” — I'll ask afterwardsif
anyone disagrees with that.

United Statesv. Aguilar — we know that judges may be prohibited or sanctioned for disclosing wiretapswhen they
arejudges, no First Amendment right there.

| won't mention U.S. v. Microsoft, except in passing — no first amendment right there.

Gentile and Shepherd both carve out some zone of permissible prohibitions on parties and counsel in pending
cases.

All of those are different approaches to trying to protect in some sense the integrity of the judicial process,
whatever that might mean, relative to the expression of people involved in that process. Those are all pending cases; those
areal peopleinvolved in pending cases. So, you've got a much stronger poll there.

Those suggest that merely invoking the words “free speech” or this multi-tiered structure of doctrine that we got
after Police Department of Chicago v. Mosley incorporated all this equal protection analysis of the free speech doctrineis
not enough. What you are going to have to do islook at the facts and try and work up some way, taking into account that
thisis both an election and an election for judges.

Incidentally, there are plenty of people who get elected on promisesor at least run on promisesin astrict represen-
tational context that arguably entail the non-performance of the duties of office. That isnot that uncommon. So, it is not
enough simply to say, well, thisisjudges.

| think that you haveto takeinto account the notion that you cannot isolate the campaign from the office. You have
to take into account the notion that somebody who publicly makes this statement might think about that statement at alater
timewhen a case pertinent to that statement comes before them. And thefact of having made the statement would reinforce
a position to a greater degree than otherwise would have been the case without the statement, and therefore Professor
Fuller’sframework on diminishing the partiesinterestsin presenting proof and reasonable argument comesinto play.

| am going to leave you with this because I'm out of time at this point. Consider what verbal standard you adopt,
if you apply standard First Amendment tools of vagueness. For example, let me read to you again the ABA Canon:
“statementsthat commit or appear to commit the candidate” — appear to commit? Standard free speech analysis— you want
to trot that out? Appear to whom? What does“commit” mean? | can strike that down in a half-heartbeat.

We are going to have to mow the lawn with reconciliation as best we can. But we' regoing to haveto doitinaway
that recognizes astate’ sinterest in trying to preserve some zone of lessthan free-for-all discourse, whether it'sonly pledges
or something else, when judicia candidates are involved. That isthe only way to preserve that which makes litigation a
distinct form of socia order.

Thank you.

MS. GRYPHON: At thispoint, wehaveabrief opportunity for optional two-minuterebuttalsby our speakersintheorderin
whichthey originally spoke. Mr. Jaffe, you'll havethefirst crack.

144 E n g ag e Volume 3 October 2002 Supplement



MR.JAFFE: Oh, there'sso muchtoanswer. But the easiest oneto pick onisthat neither Professor McGowan nor Professor
BeVier spent much timetalking about the fact that judges make law. Statejudges make law.

This notion of what it is to have a party-focused or litigant-focused judicial process completely ignores the
existence of common law, and | disputethat mode of state court litigation. 1t’'ssimply not true. Partieshavean interest, avery
strong interest. | concede that much. It'sjust that they don’t have the exclusive interest. They don’t havethe only interest,
andthisis, for al practical purposes, legislation by judging, not merely the resolution of individual disputes. The existence
of precedent and the existence of rulesthat say you haveto follow precedent, particularly if you'realower court judge, | think
make that indisputable.

Asfor Professor McGowan’'s Burkian theory of representation, | agree. You do owe your constituents a duty of
judgment and not to bias or foretell your opinion. But you also owethem information on how you are going to exercise your
judgment and what informsyour judgment because you owe them theright to kick you out if they don’'t likewhat it isthat you
are bringing to your judgment.

There is a difference between promising a result in a particular case and telling them what will influence your
judgment. Youowethemthat. The notion that we could enforce that in some reasonable way would say that thisrule should
apply to legidlators just as much as it should apply to judges. And in fact, it should apply even more to executive branch
elections.

Thelast thing | want to say isthe analogy herethat | would liketo draw to election for state attorney general. There
isnodifference. State attorneysgeneral have dual capacities. They create law, they exercise discretion and they also apply
thelaw and are expected to do soin afair, even-handed, impartial manner, and those things conflict when they haveto runfor
election, and they have that dual capacity. | do not think there isrealistically any difference between a judge and a state
attorney general on those kinds of issues.

So, what do | think the role of the judge is? | think the role of the judge is to listen to argument, to consider the
argument and to decide. | think those are the three defining features of ajudgein any paradigm — federal, state, anywhere.
And that'siit.

Therest of this stuff, | just don’t buy it. It'snot true. | agree with Professor McGowan that we have to look at all
of the state laws. We can’t just look at Canon 5. We'll look at both, and the elections put the lie to what Canon 5 says.

Doesthat mean Canon 5 doesn’t exist? No. It meansthe state has conflicting interests, and thosein traditional First
Amendment jurisprudence, whether we accept it now or not, make that interest non-compelling, even if itisvalid. Those
interests are perfectly valid. They're not compelling. They wouldn’t be even substantial in acommercial speech matter. |
don’t deny their existence. | deny their magnitude.

MR.BARAN: I just haveacouple of short comments.

First of al, with respect to Minnesota and Canon 5, | think Professor McGowan has equated both the will of the
electorateto have el ections with the decision of the Supreme Court judgesto enact Canon 5. | mean, Canon 5 isan enactment
by the Supreme Court and imposed on all the judges and, of course, their potential competitors for election. It does not
represent thewill of the el ectorate.

| agree with him in terms of the pledges and promisesissue. Isthat at risk inthiscaseif the Announce Clause goes
down? | think it is more defensible. | would agree if the Announce Clause goes down and even with the assistance of
Professor Gillersof NY U, wereally cannot create an Announce Clause that would work.

| do not think we areleft sort of hopel ess with candidates going out and making statements that we might not agree
with because ultimately it isstill going to bethe judgment of the votersto decide whether statements, evenif permitted under
thejudicial canons, arereally becoming of ajudge or apotential judge.

Thereis nothing, first of al, that compels judges to make prejudicial statements, even if that was allowed under
Canon 5. Secondly, if they did, | believe that misstatementsor bad statementsby ajudicia candidate are areflection on him
or her which will be taken into account by the electorate, which after all makes adecision on that individual.

PROFESSOR McGOWAN: I'll just say acoupleof things. You cantell Erik and | are both former debaters.

On Jan’s point on potential competitors, | forgot to say onething, and | think thisisterribly important. Probably, the
best argument that | can think of for striking down this Canon is that if you get an incumbent judge who doesn’t take the
opinion writing task very seriously and thinks opinions are open lettersto different constituencies, then thereisaskew here
because judges can €l ectioneer, as Justice Blacking did in Casey, through opinions. |’ vegot an article out there somewhere,
if anyone's ever interested, suggesting ethical rules, and trying to get at that problem. They suffer from al the same
deficienciesthat these rulesdo. But that'safair point.

Itisanunlevel playing field, and | think that no matter how you come out on the campaign speech, weneed torein
in some of these amazing opinionsthat say, “oh, the parties are here; that’snice. Now here’swhat | think about something.”

On Erik, for most of the history of therepublic, federal courts had common |aw-making authority, so you can argue
about Erieand all of that but | don’t know that there’sastark distinction. Holmes said that Congress makes lawswholesale
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and judges makeit retail. | think it would be hard to deny that thereisinterstitial lawmaking going on at the federal level, so
| don’t know that thereis a hugely stark distinction.

But | take the point that there is, to some degree, some sort of evolution of law going on in any court. It may be
greater in common law courts. | don’t know that it hasto be. I’ d like to think that judges actually look at the parties and focus
on the facts, and what you get are laws and externality, a byproduct of deciding a concrete case. But | know that that's
something of afiction.

Onthe magnitude of theinterest, | think Erik iscoming at the magnitude, working down from the democrati ¢ theory,
andthat isactually “what I’'m sayingisup for grabshere.” What we are talking about iswhat does an el ection mean, and can
astate defineit itsway? Those interests are going to correlate.

The speech clause may say, if you have an election, here is your form set of federal rules that go along with an
election. That isat heart, | think, what is going on. If the interest in judicia independence is not compelling but merely
interesting, then | really don’t think that you can even ban pledges. | don't see why because thisis a democracy. “Democ-
racy” meansrule by the people. There cannot be a more significant interest.

| disagree to some degree with the notion that it's just an enactment by the judges. If al of thisistrue, then the
judges are just representatives and this enactment stands on no different footing than any act by a representative wielding
delegated power. So, the canons are very much as representative of the will of the people of Minnesota as the statute, or as
any other act.

AUDIENCE PARTICIPANT: Thequestionisthis. | think theU.S. Chamber hasmadeagreat contribution in asurvey which
ismissing from the briefs. They had the Harris Poll do telephone interviews with 840-odd general counsels and other top
litigators about how they rank the states. Minnesota came out tenth for impartiality and fifth in the competence of their
judges.

My question is simple, don’t you think that’s entitled to respect?

MR. BARAN: Wdll, first of all, the study was not complete by thetimewe had to filethe brief. But if you get areply, Roy,
you' re welcome to submit it to the court.

The other findings in the study, as | recall, were that the top five worst states were all states that had elections,
Mississippi, West Virginia, Louisiana, Texas and one other. And actually the five best states were states that had no
elections.

What you have is atension between an effort to try and put a finger into the dyke here by stopping the inherent,
fundamental, underlying problem with electing judges with devices such as these types of announce clauses, which ulti-
mately | don't think are related to the quality of the elections, nor will they necessarily work.

| don't think the reason Minnesota has a perceived good, dependable judiciary has anything to do with the
Announce Clause. | think it isthe culturein that state, and perhaps a fact that unlike some of these other states, they have
not become a depository for alot of controversial type litigation, whether it'stort reform, or whether they have state courts
that basically are seen as unfair.

| don't think that is the situation in Minnesota. It certainly isin these other states that also have elections, have
variations in an announce clause and simply have produced state judiciaries that have stimulated these types of controver-
sies and reactionsin the course of their own elections.

PROFESSOR McGOWAN: In Minnesota we ran into the phenomenon known as the state attorneys general litigation
against the tobacco companies, out of St. Paul. Therewasajudgein St. Paul creating adocument database that ran the entire
country on local discovery rules, so we have had some wacky stuff. It seems not to have affected the overall culture, and |
find that somewhat surprising.

MR.BARAN: Well, that’snot thetype of litigation that createswhat we arewitnessing in the states. |f you had what isseen
asarun-amok tort system, if you had ajudiciary that was making other controversial conclusions, asdid the Ohio judiciary
with respect to school funding and things of that nature, | don't think that the tobacco litigation has prompted any sort of
reaction anywhere in the country.

PROFESSOR McGOWAN: That'stheproblem.

AUDIENCE PARTICIPANT: Professor BeVier mentioned the difficulty of bringing traditiona First Amendment analytical
approaches to thisissue. | just wanted to mention a couple other approaches, one that | came across in a circuit court of
appeals case just the other day involving an analogous set of facts. It involved the constitutionality of a restriction on
incumbent members of a state legislature from receiving campaign contributions while the legislature wasin session.

The court, | think, said that was not an unconstitutional restriction. But the thought to uphold the restriction based
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on the venerable legal maxim that “the fleas come with the dog”, the dog in that case being, if you want to be in the state
legidature, you have to accept thefleas of restriction. It seemsto methat could be applied here. If youwant to run for judge,
you have to accept the restrictions the state has put on you. I'm not sure that was persuasive, though.

But let me suggest a different approach that | do want to ask the panelists about. That is, the First Amendment
rights of the voters, the right to hear information; the right to obtain information. | think the Supreme Court has at least
alluded to that right.

If my memory servescorrectly, | think it wastheFirst National Bank of Boston v. Bellotti, awell-known finance case
in which the court said that the voters have aright to obtain information, too. | wonder if maybethat isn’'t the answer here.
Don't approachit from the standpoint of what isthe First Amendment right of acandidatefor judge. Don't the lawyershave
aright to ask these questions and to get an answer if they want to ask the question?

PROFESSOR BeVIER: What | would say from thedoctrinal point of view (thisanswer doesn't really satisfy me, either) is
that the notion of people having aright to theinformation is something that has mostly rhetorical force. If you havearight,
then somebody else has a duty, and | just don’t think there’'s a corollary duty.

AUDIENCE PARTICIPANT: | don't think they have aduty to speak; they don’t have to answer the question. | think it's
really the right to ask the question. But that right shouldn’t be inhibited by prohibition the Announce Clause.

PROFESSOR BeVIER: Yes. Well, | take your point and | understand what you are suggesting but | don’t think it is
analytically pureto say that the public has aright to know in this context.

Basically, what you're saying isthat thisis an election; you' re supposed to vote and you’ re supposed to actually
care about what you're voting. And you' re supposed to vote with some sort of knowledge about the candidates, and thus
there is this aspect of keeping the votersin ignorance that is hard in my argument and | understand that.

| think thisisareally hard.

AUDIENCE PARTICIPANT: Let meplay devil’sadvocate with you, Erik, because | tend to be on your side on thisvery
difficultissue. Isanything open? Iseverything openinthis? I'mthinking of the analogy to thefederal context becauseright
now we' re seeing elections before the Senate Judiciary Committee, and they are not going well for the Bush Administration.
We are seeing the imposition of anideological litmustest.

Should candidates be asked in either state or federal to declare, “ Areyou aunion member? Wheredo you stand on
Big Tobacco?’ Andsoon. It seemsto methat the point wherethe kind of Burkian judgment that Professor McGowan spoke
of maybe had to be exercised by the candidate themselves. Andyet, will thiskind of process, whereby we elect judges either
at the Senate Judiciary level or the statelevel, just invite the kind of abuse of rule of law principlesthat Professor BeVier has
so rightly pointed to?

| wonder what your thoughts are, not only on that, not only on the state but in the federal context as well.

MR.JAFFE: Sure. My answer to what thelimitsare, areimplicitin my definition what thejob for judgesis, whichisto hear,
to consider and to decide. So, if you make a pledge or a promise not to do any of those things, you have effectively,
anticipatorily violated your oath. | think we can stop people from saying, | will do something that’s ultimately illegal or
improper under your oath, just the same way | would stop someone from making a campaign promisethat if elected as state
senator, I'll take abribe, I’ d stop that, too. So, | think that’sthe limit. That’swhere | placethe limit that answers Professor
McGowan's question about how commitments are different. Someare; somearen't.

If | promise to be a strict constructionist, I'm not sure I'd have a problem with that, though it might violate my
‘consider’ criteria. And so, maybe | would say, “I am a strict constructionist. I'll certainly listen to someone arguing
otherwise, but let metell you I’ vethought about it for alongtime. I’mastrict constructionist; 1’1l listen but I’ m not promising
you I'm going to agreewith you.” That worksfor me.

So, the question, then, is how do we compare thisto the federal context and the litmustest? My answer is, | have
no problem with litmus tests at the federal level. Zero. | think those questions arefine. | think the Congress can make the
decision on anything it bloody well chooses. | think as for advice and consent, it's pretty much completely open-ended
discretion for the Senate to take them or not take them, in the same way that the President, when choosing who to nominate,
can put alitmus test and can ask those questions to the candidate privately.

What | think would beimproper isif the candidate turned around and said, | promiseto vote against Microsoft if you
appoint metomorrow. That would violate— once again, my notion of hear, consider, decide, it would violate my notion of a
pledge. It would be a promiseto violate your judicial oath. They can’t do that.

SPEAKER: But supposethat | say, “Unlessyou say that, you' re not going to get my vote on this committee?’
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MR.JAFFE: Then| don't get your vote. | don’'t seewhy that’'sa problem.
SPEAKER: Butthere’saproblem right now given—

MR.JAFFE: No. It'sapalitical problem. Itisnot aconstitutional problem, andit’snot even an ethical problem. Itisstrictly
apolitical problem because that iswhat Congress has the right to do — grant or withhold consent. And thereis zero check
on what they choose to exercise that right on. That isthe nature of a political body.

So, if they want to know, will you overturn Roe v. Wade and you refuse to answer that, and so Biden says, well, then
| won't votefor you if you don’t answer me, theanswer is, thank you very much, Senator. Voteyour heart; | don’t giveahoot.
But that’s my answer.

So, | think you'reright. A conscientious judge, having their own sense of decorum, might well refuse to answer
those questions. But I’ ve never known decorum to be a constitutional requirement. 1’ve never known it to be much of a
concern of Congress.

If you want to be noble and ethical, stand up and tell Biden to stand up and shove his head somewhere.
But, when he votes against you, you don’t have any grounds to complain because it's a political process and he has every
right to vote against you for telling him to shut up.

| don't haveaproblemwiththat. | may not liketheresult politically and personally but | have nolegal problem with
that.

AUDIENCE PARTICIPANT: One of the arguments that you have made today isthat the integrity of the judicial process
requiresthiskind of speech code. But can the argument al so be made completely on the other side? An examplefrom areal
casein Georgiaisanindividual, alawyer, who wanted to run against an incumbent Supreme Court justice. Hewanted to make
as part of hiscampaign the fact that this justice, because of her own personal biases, refused to uphold the death penalty, no
longer recognized homosexual marriages, and basically wanted to make her own philosophy the law of theland, instead of
upholding what the legislature had put in as laws. But he was not able to do that.

Doesn't that hurt the integrity of the process more than not being able to inform the public about this?

PROFESSOR BeVIER: | don't understand why he was not ableto do that, in the sense that surely what the judge had done
was amatter of public record. Isn’t that right, or am | just being naive?

PROFESSOR McGOWAN: Hishypothetical plainly violatesthe announce clause asread. If you read the announce clause,
the disputed issue — it plainly violates it. Whether or not it'strue.
The hypothetical works just find.

PROFESSOR BeVIER: But that'stheflip side of the Buffet caseinthe 7th Circuit. Therewasacourt of appealsjudgewho
ran on the campaign ad or brochure that said, in all my years on the court of appealsin Illinais, | never reversed arape
conviction — which was factually accurate. But it wasin violation of the announce clause under the ruling of the lllinois
Disciplinary Committee. For that reason, it held unconstitutional becauseit wasafactually accurate statement and, yes, rape
islikely to be an issue that might come before the court of appeals again.

But there are other ways of handling that, and there was a question of whether, in fact, he was actually making a
promise or apledge, saying I’ m never going to reverse arape conviction ever again if I'm on the bench. Those arethetype
of practical, real issues that do come up and that are subject to this announce clause debate.

PROFESSOR McGOWAN: | think I just want to reinforce onething. It would be amistaketo pretend that thereisasharp
distinction between an announcement and acommitment. The one problem | have with this sort of verbal formulation— this
isavery hard problem; | don't meantoimply that it's not — isthat whatever verbal formulation you draw will invite deceptive
masking or innuendo or this standard sort of “you know what | really mean.”

Campaigning isnot exactly atributeto candor. You know, we' re going to be candid. We' re going to givethe people
theinformation they want. If you reserve any prohibited scope at al, including overt promises, then what you' rereally say
is, we'll signal; we'll drop hints; we'll drop innuendos; and in the real world, that’s how thisis going to work.

It'swhat we do in the Senate Judiciary Committee: You are quite right about that. In the Souter confirmation, we
actually had adebate over pledges because there was an explicit ethical debate. | dothink it isan ethical question for judges,
by theway. But thisisnot afine distinction, and that’s alot of the problem.

AUDIENCE PARTICIPANT: My questionisabout theactual case. I'll giveyou my two assumptions.
Whatever they do with this case, it can be easily confined to avery specific factual scenario involving judges, and
they can write it in away that there would be very little collateral damage to any other First Amendment doctrine, which
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means they get to do whatever they want.

At least one justice has been quite clear that he thinks electing state court judges is an abomination, and it would
not shock meif his colleagues believe that samething, as some of you expressed. Assuming amajority of the court fee sthat
it's an abomination, how do you decide this case?

MR.JAFFE: If it'sanabomination, what you doissay, “ You' vegot to live with the consequences of that abomination, and
you can’t escape the consequences of that abomination by sacrificing the First Amendment.” And then you wait for the due
processcaseto arise. Youwait for the proof of all the harmsthat make people want to pass clauseslike the announce clause,
that skew decisionmaking, that prejudice litigants. And then you strike down the elections.

But you don't distort First Amendment jurisprudence because you feel compelled to accept theinitial abomination
asif itweren't.

PROFESSOR McGOWAN: You mean, if they don’t take the “don’t just do something, stand there” approach?

| think what you'relikely to seeisan opinion that says pledges can be prohibited but beyond that the standards are
too vague. And | redly find it difficult to see how the 8th Circuit’s narrowing construction can be distinguished from the
existing American Bar Association prohibition on comments that appear to commit. If you really seriously apply speech
clause doctrine, that’s not going to go very far.

| am happy with that outcome. It doesn’t solve in alogical, Euclidian fashion the competing interests. It isa
resolution. Itisasolution. That's, | think, what you'relikely to see, and I’ m comfortable with that, because thisisvery hard.

* This panel was sponsored by the Federalist Society’s Free Speech & Election Law and Professional Responsibility & Legal
Education Practice Groups. It washeld on March 4, 2002 at Wiley, Rein & Fielding.
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RELIGIOUS LIBERTIES

ScHooL VoucHERs: PasT LEssoNs AND FUTURE PROSPECTS
THE IMPLICATIONS OF GOVERNMENT “STRINGS”” ON VOUCHERS

Professor Michael Paulsen, University of Minnesota Law School

Professor Charles Rice, Notre Dame Law School

David P. Scott, Beacon Education Management

Rebecca K. Smith, now Rebecca K. Wood, Sdley Austin Brown & Wood LLP, and Co-Chairman, Religious Liberties
Practice Group Subcommittee on School Choice and Education Reform, moder ator

MS. SMITH: Itcertainly hasbeen aninteresting week for religionin the news. Weheard from the 9th Circuit, at | east apanel
of it, that public school kids can’t say the words“under God.”* And now we' ve heard from the Supreme Court that at |east
certain kinds of school vouchers like the onesin Cleveland are constitutional in that they don’t violate the Establishment
Clause?

Now comesthe next round of debate and the next round of litigation. If vouchersare okay in private schools, what
kind of strings can come with them? What must be done by religious school s that accept voucher money? | thought it was
very interesting, even in the Zelman decision, that they noted that the Cleveland program places certain restrictions on
private schools that accept that money.

Although thiswas not atopic of that decision, | think it will bean interesting part of the next round of debate. What
they say isthat private schools must agree not to discriminate based on race, religion or ethnic background, or to advocate
or foster unlawful behavior or teach hatred of any person or group based on race, ethnicity, national origin or religion. It
sounds pretty niceonitsface, but aswe get deeply intoit, will thisraiseissues of unconstitutional conditions? For instance,
can private schools that accept voucher money ask for the baptism records of kids? Can they ask for the religious denomi-
nation of thekids' parents? Can Catholic schools prevent Protestant kids from taking communion? Areall of those things
hatred, or are they some sort of improper discrimination based on religion? That'll be the next round of constitutional
guestions, or some of them at least, that are likely to follow and be rai sed as vouchers areincreasingly accepted by religious
schools.

Thereisaso the question of whether schoolswant to live by ordinary kinds of regulations the government can put
on any kind of entity that accepts public money. If it is true that he who pays the piper can call the tune, what are the
implications for religious schools? To help us unpack some of these questions and offer some insights into the next round
of the debate, we have three speakers who have spent alot of time thinking about these kinds of issues.

Our first speaker is Michael Stokes Paulsen, who isthe Briggs and Morgan Professor of Law at the University of
MinnesotalLaw School, where he hastaught since 1991. He'sagraduate of John Marshall Elementary School, Northwestern
University, Yale Law School and Yale Divinity School. Professor Paulsenisaformer federal prosecutor, former senior staff
attorney for the Center of Law and Religious Freedom at the Christian Legal Society, and former Attorney Advisor in the
Office of Legal Counsel of the United States Department of Justice. He has been involved as counsel or amici in dozens of
free speech and religious freedom cases, including, most recently, Peter v. Wedl, a school choice case involving theright of
children with disabilities to attend private religious schools without forfeiting special education benefits. He has aso
testified before numerous House and Senate committees on avariety of constitutional issues and has authored three dozen
articles on various topics of constitutional law, especially issues of freedom of speech and religious liberty.

Hewill be speaking first and will help put some of the“strings” issuesin the context of Zelman and of constitutional
law moregenerally.

Our second speaker will be Professor CharlesE. Rice, aProfessor Emeritusof Law at the University of Notre Dame
Law School, and also avisiting professor of law at Ave MariaLaw School. Hisareasof specialization are constitutional law,
jurisprudence and torts.

Heisagraduate of the Holy Cross College, Boston Law School, anddsohasanLL.M. and J.S.D.fromNYU. Hewas
alieutenant colonel inthe U.S. Marine Corps Reserves. He has practiced in New York City and taught at other schools as
well. For eight years, he served as Vice Chairman of the New York State Conservative Party. From 1981 to 1993, Professor Rice
was amember of the Education Appeal Board of the U.S. Department of Education. He served as a consultant to the U.S.
Commission of Civil Rights and to various congressional committees on constitutional issues, and is an editor of the
American Journal of Jurisprudence. He has also authored numerous articles and books on constitutional issues.

Finally, to help us put all these issuesin perspective is David P. Scott, who is Vice President of Development for
Chancellor Beacon Academies, Incorporated, a nationally recognized education and management organization. Heisalso
the founder and webmaster of www.charterschoolaw.com, a website dedicated to offering a collection of charter school
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resourcesto the members of the charter school community. Mr. Scott has been involved with charter schoolssince 1996. He
has assisted in the lobbying for the passage of charter school legislation and the organization of charter school resource
centers and charter school operator associations.

He has actively participated in the preparation of charter school legislation and in drafting revisions of charter
school laws. Heisthe founder and Chairman of the Board of St. Louis Charter School, the first charter school in St. Louis,
Missouri, and has been instrumental in navigating the political obstacles facing the charter school movement in Missouri.

Prior tojoining Chancellor Beacon Academies, Mr. Scott wasalawyer with several prominent firms, including Bryan
Cave. Hislegal practice hasfocused on working with charter schools and education organizations. Heisalso the author of
numerous publications and has spoken frequently on the topic.

Without further ado, | turn it over to Professor Paulsen.

PROFESSOR PAUL SEN: Thank you very much. | passed out an outline. Likeall good law professors, you have to pass
out lecture notes so the students don’t fall asleep during the middle and so they can follow along at home.

I’ ve entitled this presentation “No Strings Attached,” but probably a better title is “No Unconstitutional Strings
Attached.”

Theway I'd liketo start iswith a map of the universe of school choice voucher constitutional issues. | think there
are four major constitutional questions about vouchers and school choice proposals generally. They are, in the order in
whichthey arelikely to ariseand receivetheir final judicial resolution, and in ascending order of difficulty and importance, as
follows. The first question is, may religious schools and their students constitutionally be included in school choice
programs? | call that the Establishment Clause question. That's the question that the Supreme Court decided yesterday by
avote of fiveto four; that's the Zelman question, and I' [l leave most of that to the second panel, which isgoingtodo anin-
depth analysis of Zelman.

Thelong and short of it isthat the Supreme Court has held that the Establishment Clause of the Constitution does
not authorize or require discriminatory exclusion of religious schools from school choice programs. It does not violate the
Establishment Clause to include religious schools as destinations for which people may use their vouchers.

The second big question is, may religious schools and their students constitutionally be excluded from voucher
programs?

Now, some of you who are familiar with the variousincarnations of the Wisconsin School Choice litigation might
recall that originally the Wisconsin School Choice proposal did not include religious schools, and a challenge was brought
on free speech and free exercise grounds to the exclusion of religious schools on the theory that this was discrimination
against religion. That case was pending in the 7th Circuit when the Wisconsin legislature mooted the whole problem by
extending the program to include religious schools.

| think the next issue on the horizon is, are religious schools constitutionally entitled to be included in voucher
programs? Isit permissiblefor acity to devise aprogram that excludes private religious school s but includes other types of
private schools? | think this question isalso fairly easy and isthe next one over the horizon. Cited therein my little outline
isthe case of Rosenberger v. Rector and Visitors of the University of Virginia, whichisa 1995 caseinvolving the funding of
campusreligiousorganizationsat the University of Virginia.® Virginiafunded student organizationsto compete for money,
and a student organization wished to publish areligious newspaper. The University of Virginia said no, you can't do that.
The Supreme Court held that where government has made afund or program available, it may not discriminate or exclude
based on the religious nature of the ideas conveyed.

Thisisafabulously important casefor school choiceinthat it establishesthe principle, to my mind at least, that not
only doesthe Establishment Clause not require the exclusion of religious groups, the Free Exercise and Free Speech clauses
will not permit government to discriminate or exclude religious options within the context of genuinely neutral school choice
programs.

The third situation or genre of constitutional issues on the horizon is whether school voucher programs may be
loaded up with regulatory strings attached that expand government’s control over private school curriculum and personnel
decisions. | call thisthe poison pill or unconstitutional condition listissue. That istheissuethat isframed for thispanel, and
| think thisisan issue that isright around the corner. Itisone on which | have written in the past; | actually brought along
acouple of my old law review articles, left them over there so that somebody besides my mother reads these things— well,
| actually doubt whether my mother gets through these things. | will talk about that more in a second.

PROFESSOR RICE: | readthem.

PROFESSOR PAUL SEN: Professor Rice sayshereadsthem. Heisagenerousliar here. But | think that istheissue of the
next 10 and 15 years.

Finally, the fourth big constitutional question about vouchers that | pose here is, are vouchers mandatory? Are
private school voucher programs at some minimal level of funding constitutionally required? Now, thisis awhopper of a
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constitutional question, and it's not even over the horizon yet. Thisisagood 10 to 20 years away. |If the courts were to
address thisissue now — is systematically funding public aternatives over private aternatives unconstitutional ? — there
isnoway the Supreme Court would say that’saproblemat all. But | think that thereisapowerful intellectual caseto be made
down theroad that agovernment program that discriminates against parents’ choicesof thereligiousor other private content
of the education they wish imposes an unconstitutional condition on avery important government benefit program.

| havelaid thisargument out in speechesthat | have givenin other places— highly controversial positions. We are
not there yet. Wherewe areis back on question number three, and that iswhat | want to talk about in the next ten minutes
or so. Thatis, what stringsmay be attached once you have constitutionally permissible voucher programs? Theanswer here
isalittlelessobvious, in my mind at least, than the answer to thefirst two questions. But in principle, it should be reasonably
clear onceit'sbeen given alittle bit of careful thought.

Here is my position. The acceptance by private schools of students taking advantage of a voucher or tax benefit
program gives government no greater power to regulate private school, curricula or personnel choices, or any other aspect
of private education than government would have had in any event. The acceptance of students carrying a voucher gives
the government no more power than it otherwise would have had. The idea of consent really adds nothing to the analysis.

The scope of government’s regul atory authority over private schools and private religious schools| think presents
very interesting, important, and difficult questions of the freedom of speech and free exercise rights of religious and other
private organizations, but | do not think that those questions are really at al affected — at least, not legitimately — by
receiving avoucher. If government could not constitutionally impose aparticul ar requirement on aschool directly, it may not
do so by the means of attaching a condition on receipt of avoucher. | think that’s the correct constitutional analysis.

Let me briefly run you through why | think that is so. | think it's important to step back and look at what the
government could do now without receipt of avoucher. What is the power of government to regulate religious or other
private schools now? Thisisafunction, | believe, of the freedom of speech and freedom of expressive association rights of
private schoals.

Thecore principle of the Free Speech Clausethat | alluded to in talking about Rosenberger isthat government may
not discriminate based on the content of theideas being expressed or the viewpoint of theideasbeing expressed. Relatedly,
aline of Supreme Court cases has established a freedom of expressive association; organizations get to band together in
order to further their common messages.

Thecasesthat | citetherearethe Hurley casefrom 1995 and the Boy Scouts case, the famous case from just acouple
of years ago.* Hurley held that the State of Massachusetts could not require private organizers of a parade to include a
competing messagethat they didn’t want. Specifically, the St. Patrick’s Day paradein Boston did not wish toincludeagroup
of gay, leshian and bisexual Irish that wanted to march under that banner. The holding of the Supreme Court unanimously
wasthat government grants the parade permit, but that does not give it the authority to regulate the content of the expressive
message being conveyed by the private group that takes advantage of the neutral government forum. Think about that. It
doesn’t give government the power to regulate the message. I1t'sthe Irish group’s parade, not the government’s parade, and
they get to control the content of their own messages — nine-zip, 1995.

It becamealittle more controversial, two years ago, when in the context of the Boy Scouts case, the questioniscan
the Boy Scouts exclude from their membership or leadership openly gay assistant scout masters. The Supreme Court again
upholdsthefreedom of expressive association, but much more narrowly — fiveto four; in fact, the samefive-four lineup that
we had yesterday in Zelman, the conservatives, roughly speaking, against the liberals. What Boy Scouts stands for, again,
isareaffirmation of the principlethat a private group getsto control the content of its messages, including those who speak
onitsbehalf. What | infer from thisisthat asamatter of constitutional law, areligiousor other private school must havethe
right to control the content, within very broad boundaries, and the viewpoint, very nearly absolutely, of its own educational
program. Also, | infer that thereisa constitutional right, aFirst Amendment right of private schools, to control the content
of their curriculum. Private religious schools get to bereligious. Now, thisisall in the absence of avoucher.

In addition, once you add to that the freedom of expressive association, you aso have the right of a private
association — aprivate school, a private organi zation — to decide who constitutes that expressive community. | think this
extends | egitimately to matters of employment, the teachersthey hire, and even to matters of admissions.

Now, there are somelimits on this and the Supreme Court has not gone asfar asmy theory. These propositionsthat
| am giving you about the First Amendment rights of the religious organizations, private schools, are contested. But the big
point | want to make for you now isthat they are contested whether or not avoucher programisin place. Thereisadispute
about how far government can intrude into private religious schools or private schools, but government is already trying to
do that.

Thebig question is, doesthe receipt of avoucher affect those legal issuesin any way? | arguethat it doesnot. My
second point isthe legal irrelevance of acceptance of avoucher to government’s authority to regulate. Itismy position that
there’s no greater authority of government to regulate private schools by virtue of the indirect receipt of avoucher than it
would have had in any event. There are several reasons for this.

First, acceptance of a voucher does not transform the private school into an arm of the state. It does not turn a
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private school into a public school. Think about it. If accepting a voucher turned you into a public school such that
government could regulate you in exactly the sameway asit regulated its own schools, then the Zelman decision would have
to bewrong. |If acceptance indirectly of government money really does make you the equivalent of a government schoal,
then inclusion of religious schools would be unconstitutional under the Establishment Clause.

A central premise of the Zelman decision and about a dozen others that preceded it is that in genuine private
individual choice programs, the fact of atransmission of money to the private religious organization does not mean that the
government is sponsoring what's going on. | think that has important implications for government’s authority to regulate.
The mere fact that government provides a voucher that someone then takes to a private school does not mean that the
government owns the private school. It is not the case of the government directly funding a religious or other private
organization.

My second constitutional issueisthat if it isillegitimate to exclude religious school sfrom participation in avoucher
plan on the ground that they are religious, then it is equally illegitimate to say that inclusion of those schoolsin aprogram
may be conditioned on the schools’ forfeiture of their right to maintain their distinctive religiousidentitiesin the program.
That is the Rosenberger case; that's the Mitchell v. Helms case, talking about pervasive sectarianism.® If it is unconstitu-
tional for the government to exclude you because you are religious, then when it includes you, you still get to be religious.
Itjust followslogically.

A constitutional lawyer would dress this up with awhole bunch of gobbledygook in terms of the unconstitutional
conditionsdoctrine, whichis, smplified drastically, that if you would otherwise have the right to a benefit, government may
not condition that benefit on your relinquishment of a constitutional right you otherwise would have. That, | think, isthe
important rationale of challenging the restrictions that government may attempt to impose with voucher requirements.

Now, | will say afew words about David Souter’s dissent in the Zelman case. Souter gives absolutely the wrong
answer to absolutely the right question. At one point, Souter portrays himself asachampion of religiousliberty because we
must protect religious schools from themselves because if they start accepting this government money, there'll be all sorts
of strings attach; look at the strings that are already being attached. Therefore, the program is unconstitutional under the
Establishment Clause.

But the conclusion doesn’t follow. The wrong answer isthat this makes government voucher programs unconsti-
tutional. Theright answer isthat when government has a voucher program, if a condition that comes attached is unconsti-
tutional, it is open to the recipient to challenge the unconstitutionality of that condition — or not. First Amendment rights
can bewaived, and | think it'san important part of private schoolsto decide that, yes, we do not wish to discriminate. Yes,
wewish to take all comers. And no, we do not have a problem with not advocating hate speech.

| think that, in principle, many of these restrictionswould be unconstitutional. But the appropriate way for themto
be challenged isin this next wave of litigation challenging the unconstitutionality of specific conditions asthey arise.

| will stop there and give the others achance. We will take questions alittle later. Thank you.

PROFESSOR RICE: Thank you. | appreciate that. | really am one of the few people who read Mike Paulsen’s articles,
though. Mikeand | and Mr. Scott have divided up thetime. Mike hastaken his 15 minutesand | will now take my hour and
45 minutesto explain these thingsin more detail.

Actudly, | agreewith alot of what Mike said. The states havethe authority to regulate private schools, eveniif they
don't subsidize them, to some extent. Fire, safety, health regulations, Civil Rights Act on race, for example, which is a
Commerce Clause-based thing.

But, | don not agree with Mike'sanalysisin terms of the subsidy because therereally isadifferencein the capacity
of astate or federal government, asthe case may be, to regulate when thereisasubsidy involved. InWckard v. Filburn, back
in 1942, aman was prosecuted because he grew excesswheat on hisfarm and consumed it on hisown farm. The Court said
itisnot lack of due processfor the government to regulate that which it subsidizes. That isjust common sense. Thereisno
such thing asafreelunch. That isabasic natural law of possession.

By analogy — this is not in the same context at all — we have a principle in the Commerce
Clausethat when the state becomes amarket participant rather than amarket regulator, it isexempt from al of therestrictions
of the Commerce Clause. So, when North Dakotagoesinto the cement business, it can refuseto sell itscement to citizens of
other states. Why? Becauseit isinthe businessand it is putting state money into that business. When it puts state money
into that business, it can act like any other entrepreneur.

When you get into the voucher routine, it does not matter whether you are talking about vouchers or tax credits. In
the Regan case and earlier, in the Bob Jones case, the Court held that atax advantageisasubsidy, just likeagrant.® So, when
welook at thisthing, we are talking about something that has a very human dimension.

If you take the money through the voucher, you are going to rely onit. And the result of thisisthat you are going
to have three kinds of schools. First, you are going to have public schools — state schools — and the state school system
isafailed system. Second, you are going to have authentic private schools— evangelical schools; Jewish schools; Catholic
schools. And third, you are going to have state regulated private schools. Now, when you’re a private school and you take
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the voucher, don't kid yourself; you're going to rely on it. You're going to increase wages. You're going to incur debt.
You' re going to put anew program in. And you're going to be very reluctant to give that up. The uncompromising school
down the street resists. The Lutheran schools in Milwaukee resisted the vouchers because of this. The uncompromising
schools down the street will be put at a disadvantage just because they do not have the extrainfusion of funds. Do not kid
yourself.

Thisis a situation where you have a public school system that is sinking beneath the waves. The public schools
have always been religious schools. Inthe mid 19th century, they had as a common denominator Protestantism. Startingin
the 1960s with the school prayer decisions, the public schools have developed asecular religion, but they have always been
religious schools.

The second point to keep in mind about public schoolsisthat they do not do their job very well. They spend alot
of money but they do not do the job, particularly with the kids who need it most. So, you have that situation.

What would you think of the judgment of a passenger on the Titanic, as the Titanic is starting to go down by the
bow and he's off in alifeboat and he suddenly climbs back onboard. You would say, wait a minute; that is not very good
judgment. He says, | want to stick with the ship. Why? | don’t know. You wouldn’t really respect his judgment very well.
TheTitanic hereisthefailed system of state schools, just at the point where we have aremarkable devel opment in the growth
of these authentic little schools — Evangelical schools; Catholic schools, Jewish day schools. And we have the home
school movement, which hasabout 2 millionkidsinit.

Twenty-seven percent of the kidsin the national spelling bee and geography bee were home-schooled kids. They
aregoing to betheleaders of thefuture. Do you know why? Becausethey canread and write. And just at the point you have
thisgreat development, which isan application of subsidiarity, and if the Federalist Society ought to beinfavor of anything,
it ought to be in favor of Federalism and subsidiarity, things being done by families and by smaller groups.

Just at the point where we have these things taking off and you have a guy like James Dobson saying things like
take your kids out of the public schools— just at this point, we're going to trandate agood 1st Amendment constitutional
decisionin Zelmaninto thereally mistaken prudential judgment that we ought to get vouchers. Therearetwo questions. Are
vouchers constitutional ? Second, should we have them? Itisreally avery misconceived approach. Don't get theideathat
somehow, you can resist, you can avoid these kinds of things.

Thereis a natural law operating here. There's a guy named Chuck Chvala, who is the Mgority Leader of the
Wisconsin State Senate. A couple of weeks ago, therewas a story in the paper that he is supporting ameasure to reduce the
voucher from $5,300 or whatever itisto $2,000. Why? Because he saysitisaRolls Royce program — and heisapolitician.
What heis saying is that these schools are not accountable. They do not have accreditation. Their teachers do not have to
be certified. They do not have to report in the same way as public school and so on and so forth. Do you see the picture?
Don't kid yourself that you are going to get this kind of public money without some kind of public control.

Andif you say, well, that’sdll right; listen, what wewill do ishavethe school that will do the public school thing until
two o’ clock or three 0’ clock, and then we will switch and do the Evangelical or Catholic thing. No. Inaprivate religious
school — | don't care what the denomination — religion is supposed to permeate everything.

If you take the position, as for example in New York where they have public school textbooks, which is a great
congtitutional victory — the textbooks that are usable in the Catholic schools in New York have to be the public school
textbooks. And the tendency thereis for the Catholic education to be basically a public school education with holy water
sprinkled onit, with aclassin religion here and there. So thisis not something that is an esotericimagining on my part, | don’t
think. Thisisjust anatural law.

There'sakid, Mark Hull, up in a Toronto suburb. Just a couple of months ago, this happened. Heisastudent at a
Catholic school in a Toronto suburb. He went in to buy a prom ticket and they said, “Oh, who's your date?’ “Jean Paul.”
And the school said, “Nothing doing. We're not going to allow a boy to bring adate who is aboy to the prom.” The court
said, yes you will, because they were taking government money. That’s no surprise. Don't kid yourself. Thereisno such
thing as afree lunch.

And when Charles Glenn was in the Bush Education Department, he did a survey of the educational systemsin
other countries. He did six countries— England, France, Holland, etc. | could read it to you. But basically, he said what
happensisthat the religious character of those schoolsiswatered down. Estelle James, who was a World Bank economist
and aprofessor at the State University of New York, did astudy of 35 developing and devel oped countries and cameto the
same conclusion. Thisissimply anatural law. That'stheway it works.

So please do not trandate the constitutional victory — and it is that in Zelman — into a prudential decision that,
therefore, vouchers are good. There are aternatives. You see, we have this private school and home school movement
developing. Instead of climbing back onboard the Titanic and instead of trying to hook these private schools up to the public
trough (incidentally, if you did that, voucherswould discourage home schools, which really isthe wave of the future) instead
of doing that, think about this: 1n 1948, the Internal Revenue Code enacted the personal tax exemption of $600. That meant
that for each individual, thefirst $600 of your income was not taxed. That didn’t mean you saved $600; it wastaken off your
income. Now, if that had kept pace with inflation and tax rates, instead of it being — what is it now? About $2,750 or

154 E n g ag e Volume 3 October 2002 Supplement



something like that — it would be significantly over $10,000. If you did that, that would mean a family consisting of a
husband, wife and three children would have $50,00-plus of their income off thetax rolls.

That is alimited-government, Federalist, free solution. That’s not a solution of trying to hook us up to the public
trough. No, that’s not the answer. The answer isto continue with these great developments that are happening. You have,
for example, the growth of private scholarships, which are simply 501(c)(3) entities that give scholarship money to other
501(c)(3) entities. And they don’t involve the state education department in that sense.

We haveall kinds of creativethingsthat we can do. But the most significant thing istherestoration of family control
over education; families taking control of education through home schools and through the small religious and other
schools. | think we ought to seize that moment and say, “ Okay, how do we increase the ability of those schools to provide
that education to the people who are really short-changed by this Titanic that is sinking beneath the waves?’

Therearewaystodoit. It'stotally negative; it'sunimaginative. Onthe other hand, it’svery imaginativeinthinking
that you’ re going to take the money and not get the regulations. That’'s Disney Land. That's contrary to human nature and
the record of every system that's doneit. The constructive thing to do would be to continue with these authentic family-
oriented private developments. Thank God for that Supreme Court decision, yes, but realize that the answer to thisisnot to
hamstring the private school movement and the home school movement by trying to hook them up to the failed public
system.

Thelast thing | want to say isthis. Therewasaguy writing in the Freeman magazine back in July, 1986. Hisname
isDwight Lee. Itwasavery prophetic statement. Hewrote an article on vouchers, and he said, if the voucher movement ever
beginsto take off, wewill find that itisgrowing and it isbeing utilized by the public school bureaucracy. That wasaprophetic
statement.

He said, the voucher movement is going to be the last defense of the public school bureaucracy because that’s the
movement by which they are going to keep themselves in business by reaching out and taking control of these aided
schools. It wasavery prophetic statement, and it'strue. So please don’t translate the approval, which we ought to have, of
the Supreme Court decision into the prudential decision, which in my opinion would be certifiably nuts, that we ought to
hook our schools up to the public system, the state system.

Thank you.

MS.SMITH: David Scott.

MR.SCOTT: Theseguysaregoing to beatough act tofollow, but we' [l see how we can go from here. I’'m going to talk about
two things. First, | think, from my introduction, | can tell you I'm not avoucher person. That’s not where the depth of my
experiencelies. I'macharter school person. | was asked to come heretoday to talk about educational reformin general, and
then look at charter schools and the strings that are attached to them to see what lessons we can learn, evidence thereisfor
what kinds of strings might be appropriate or inappropriate in avoucher setting.

I’'m abig fan of school reform and school choice. You' ve heard the exampl e of the public school asaTitanicthat's
sinking. Unfortunately, | think that’s probably more accurate than any of uswould likeit to be. There are many people out
therewho seethe existing system as being afailed system or afailing system or an inadequate system. And at the sametime,
many of those peoplewant that systemtowork. 1I'mabig fan of public education. | think public educationisagreat strength
for this country.

So, you' ve got the Titanic and it's sinking. Well, maybe we ought to be looking at how can we fix the Titanic. Can
we pull the Titanic back up abovethewaves? Canwerepair the hole created by theiceberg? Isit possible? | see some people
shaking their heads; maybe some people nodding. | think you can fix the existing system by doing thingsto try toreformiit.
And how can you possibly do that?

Charter schools are one public example of how you can have anew kind of school. You take some kids away from
the existing system, take five percent of their students, put them in adifferent system. Vouchers can be away of creating
competition. Take some of the kids away and put them in another system so that the system hasto realize that it's sinking.
People are jumping off of our ship. Peopleare getting on these lifeboatsthat are floating around out there. They’regoingto
charter schools. They’re going to parochial schools. The people who can afford to do so send them to the best private
schools out there, the best parochial schools. But we need to have a reform mechanism that can reform the system. | think
that’skind of apatchwork quilt.

| have seen several scholarsremark that charter schools are the most important educational reform initiativein the
country today. | had the pleasure of speaking with Professor Green, who ison the next panel, out in Oregon earlier thisyear,
and he made the remark that no educational reforminitiative can succeed unlessit is capabl e of reforming the entire system.
So, when | look at education reform, | look at alarge patchwork quilt of how can weimpact the system. How can we makethe
folkswho aredriving that Titanic realize that they need to start steering before they hit theiceberg? Well, too late. How can
we make them realize they have hit the iceberg? What can we do to try to help patch that hole?

With charter schools, you get the competition. With vouchers, you create some competition. When | started the
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first charter school in St. Louis, | wanted to compete with the existing system; | wanted to beat the existing school district at
their own game, taketheir kidsaway and makethem realize that they werefailing thesekids. And who arethekidswho were
failing? Theaffluent familiescan send their kidsto private schools. Middle-income familiescan send them to the parochial
school at the corner that’s alittle bit less expensive.

Who can’t make a choice right now in a system that doesn’t have a voucher or doesn’t have charter schools? The
peoplewho cannot make the choices arethe kidswho, quite frankly, need it themost. Itisthoseinner-city urban familiesand
kids, lower-incomefamiliesthat can't afford to makeachoice. | look at vouchersand charter schoolsasways of getting those
people involved in this process of agitating to change the system. So I’ m afan of vouchers to the extent that they do that,
but in the context of using them asatooal to try to fix the existing system. Take Washington, D.C., asan example, which has
a horrible school system. Twenty percent or so of their students have left to go into charter schools, and that has had the
impact of making the District try to do thingsto start competing with these new schools— magnet programs and starting to
offer different servicesto families so that they can feel like they are getting agood value for their educational dollar.

How can vouchers do this? What we have heard today is that you are going to get money, give it to parents with
some parameters on how that money can be spent; it istheirsto choose; it is a private choice, which is now constitutional,
whichisgood newsfor saving public educationin America. But what kind of strings come with that money and with charter
schools? | will talk about charter schoolsfirst.

When you open a charter schoal, it's a public school, whatever that means. | think it meansthat it's a creature of
statute. Thereisalaw that allowscharter schoolsto becreated. And | also think that they are public because they get public
dollars. And | aso think they’re public because they have to be open to every student who resides in the state of Indiana.
They are public; they cannot discriminate; they are subject to all of the same kinds of rules that are set forth from an
admissions standpoint on the traditional public schools. They are very public schools, and they are subject to certain rules
and regulations.

But, charter schoolsare exempt from many of the stringsthat areimposed on the existing district. The charter school
receives some freedom from many of the rules and regulations— like collective bargaining agreements and having to teach
afixed curriculum — so they have somefreedom to teach in adifferent way, teach adifferent curriculum, and take adifferent
approach to energizing their studentsto learn. In exchange, they are held accountable for the results that they produce with
the taxpayer money that they get.

So, you have the charter schools trying to create reform and provide choice. And they are public inthe way that |
just described. With public funds and being a public school, they do have strings. They have to comply. The previous
speaker mentioned the thingsthat the state can do to regulate schools. You have to comply with health and safety laws; you
haveto comply with local zoning ordinances; you have to comply with the Americanswith Disabilities Act; and you haveto
provide special education services to the students. So, even though there are freedoms in charter schools, there are still
many requirementsthat the government imposes as part of the agreement that you maketo get thislicenseto run aschool —
abargain for freedomin exchangefor funds. But you’ re held accountable, and there are some stringsthat you have to comply
with.

When you start to ook at vouchers, and you can look at the Cleveland example, there are strings that are attached,
even in the case in the statute that was found constitutional, about not teaching hatred toward certain groups or doing
certain other things. | think we are going to see certain levelsof stringsthat are attached to these dollars out there. Thebasis
of the Court’s opinion was to ook at the purpose and effects test and go from there.

One of the strings that will have to be attached is to make sure that the purpose of the voucher program is a
constitutional one and is not adiscriminatory purpose. There are going to be strings that weren’t really even addressed in
the Zelman opinion that you' re going to haveto look at. Can you have avoucher program that gives lots of money to rich
people to subsidize them to send their kids to schools that they're aready attending? If you had a program that did
something like that or was that wide open, | think there might have been alittle bit more scrutiny on examining whether the
purpose of the statute was a constitutional one.

When you look at the purpose side of the purpose and effectstest, you are going to see some strings that are going
to be attached in that area like they were in the Cleveland case about what kind of program we can have. What kind of
voucher program even had the right kind of purpose, and how can we frame that to make sure you' re providing a constitu-
tional program?

There was a conversation earlier about the money going directly to the private hands, and whether you can put
some strings on that money once the parents choose where that money isgoing to go. | haveto think that you can. Whether
we're going to be able to have certain strings or other strings is something that we don’'t know today, but | think you're
definitely going to be abl e to see the school s that receive these monies being required to comply with health and saf ety kinds
of law, education-related laws. Some of these schoals, | believe, might be subject to making sure that the kids are passing
certain state tests that they may or may not be taking, before they get these voucher programs.

| think there are going to be some areas, especialy in the academics and state testing and things like that, where
you' re going to see these schools be subject to some form of regulation going forward. And the depth and breadth of those
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issomething that | think we' |l see going forward.
With that, | will turnit back over to our moderator. Thank you.

MS. SMITH: Wegot started alittle bit late, so | want to leave plenty of time for audience questions.

Thefirst question | want to ask: isthereareal danger that private religious schoolswho accept voucher money will
losetheir uniquely religious nature? |sthere any way that they can keep their souls and still accept government money, or
isit just inevitable that they’ll have to lose some of that unique character?

PROFESSOR RICE: Yeah, let metake about 30 minutesto discussthat. Theanswer isyes. Yes, definitely. You know what's
going to happen? It's going to happen not so much by formal litigation and law suits; it's going to happen by the human
tendency to want to avoid problems. | mean, in Milwaukee after the second voucher system was put into effect, they put the
opt-out provision in. The head of the Catholic schoolsin Milwaukee said, we do opt-out anyway. We don't proselytizein
Catholic schools.

You know, the Second Vatican Council said the Catholic school is supposed to permeate the entire school day with
the Gospel truth— thewholething ispermeated. And you cannot say, hey, wewill be astate school for six periods, and then
we' regoingto haveaperiod of religion. No. That ishostileto the mission becausethat impliesthat you can separate history,
science, whatever, from the ultimate principles and the ultimate questions.

Thereis no doubt about it; this is something where the tendency is going to be that you say, look, Justice Stevens
went on at great length in the Supreme Court in one of the abortion cases, saying that the Catholic position that life begins
at conceptionisamerely theological position. That'swhat hesaid. So, if you' re going to talk about abortion, the school will
say, go easy because we don’'t want to bein aposition of discriminating religiously. Under Catholic teaching, the Eucharist
can be given only to Catholics. Those who are not Catholics are welcome to participate in the Mass and so on, but the
Eucharist is a sign of doctrinal unity. What is going to happen here, if you have Mass at Catholic schools receiving
vouchers? What do you say to the kids who are not Catholic. Thereareall kinds of problems that come up.

L ook, folks, there’'sno such thing asafreelunch. | don't think there'sany question that that’sthe way it'sgoing to
operate. You're going to have three levels of schoals; public, private and state-regulated private schools. Just at the time
when we' re on the threshol d of breaking free with the authentic private school movement and the home school movement,
we're going to climb back onboard the Titanic.

MS. SMITH: Professor Paulsen, you have some comments?

PROFESSOR PAUL SEN: Sure. | actualy agreewith alot of what Professor Ricesaid. | think that itisthe casethat religious
schoolswill betempted by Screwtapeto compromise. The questionis, what followsfrom that? Doesthat mean that voucher
programs should be unconstitutional? No. We agree on that. Does that mean that voucher programs should not be
implemented? Professor Rice saysyes, we should not do thesethings. | think what followsfrom itisthat voucher programs
should be implemented and government should be stopped from playing Screwtape. That isthe best way for private schools
to maintain their autonomy.

Now, can | just take two minutes to respond to a couple things Charlie said?

MS.SMITH: Oneminute.

PROFESSOR PAULSEN: He says there's a difference between government’s authority to regulate generally, and to
regulate what it subsidizes. | think thereisamistaken premise, and thusit’s very important for those who are aggressively
inthevanguard of the school choice movement to seizeonit. The premise of the Zelman decisionisthat receipt of avoucher
isnot government subsidization. If it were, therewould be an Establishment Clause problem. Itisaneutral program. For the
same reasons that neutrality does not equal establishment, neutrality does not mean that you are now subject to government
regulation that you otherwise wouldn’t have been. That ismy first point, that that is contrary to Zelman.

Second, government can regulate now, as Professor Rice agrees. So, we are not in any different situation in terms
of thethingsthat government triesto regulate. They can, right now, under the guise of civil rightslaw, attempt toimpose on
private schools arequirement of gay prom dates or using state-mandated textbooks. The question is, can they constitution-
ally do so or doesthereligious or other private school have the constitutional right to control its own curriculum decisions,
personnel decisions, and school discipline policies? | think that question is not affected by the receipt of a voucher, once
you accept Zelman's premise that receipt of avoucher is not itself government sponsorship or subsidization.

Thethird point isthat there are these horror stories, and actually, Charlie, | want you to give them to me because |
want to represent some Catholic schools challenging the New York requirement that the Catholic schools use the state-
mandated textbooks. | canwin thiscase. | really can. Once you have Rosenberger saying you cannot discriminate against
religion, Mitchell, where the plurality says that a religious school gets to be religious and there's no pervasively sectarian
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disqualification, Zelman and the Boy Scouts case, | think that equals the right of the religious school to control the content
of its curriculum and its own decisions. | can win the gay prom dates case, too.

For every one of these private schools, government-attempt-to-regulate horror stories, | can give you ten public
school horror stories because that’swhat | used to do for aliving, isrepresent school kidswho were being forbidden. | have
cases of the kid who cannot pray at lunch; forbidden to pray silently and hauled to the principle’s office. | represented agirl
who was given a zero because the term paper topic she chose was the life of Jesus Christ. And shewas given azero. The
Supreme Court denied cert because, of course, public schools get to control the content of their curriculum. I’ ve had cases
where sex education curriculum brought eighth graders up on stagein front of an assembly to simulate masturbation. Thelist
goes on and on.

The difference between a public school system and a voucher-enabled, bigger private school system isthat in the
public school system, these kids can’t get out. They don’t have a voucher, they can’t get out, and then they’ re subject to
whatever government curriculum control or regulation it wishesto impose onitsown schools. That isalot greater restriction.
Once they’rein a private school context, we have other weapons that we can use to defend their autonomy rights.

MS.SMITH: Great. Let'stakequestions.

AUDIENCE PARTICIPANT: Thisisaterrific panel. Let'sspend therest of theday just discussing what they have brought
up. I’'mgoing to start by challenging Professor Rice. You said that the state schoolsare afailure, and you areright. But 50
years ago, we moved into a public school system in order to get to Shortridge High School, avery fine college preparatory
school inthat day. They all got afine education and they all went on to fine colleges. Today, we havetwo grandchildrenin
Washington, D.C., and they can’t find a decent education without going to a Catholic school, which we're in favor of, of
course.

Professor, those were state schools then and they still are today, but something has happened. Why don’'t we
identify what has happened and attack those problems so that we do not leave out those who do not have vouchers and who
cannot choose where they want to go.

PROFESSOR RICE: Go back to John Dewey. What happened was the introduction into the public school system of a
different concept of education. And it relates to the epistemology of the Enlightenment. We are at the tail end of the
Enlightenment, which is the effort of philosophers and politicians over the last three centuries to build a society without
objective moral norms, as if God doesn't exist. So, the epistemological basis of that, is a relativism, and that’'s what
happening.

John Dewey in the 1920s was the architect of this sort of thing, so that the educational system is designed to
promote not knowledge, not virtue, but adjustment. There are no absolutes. There are no rights and wrongs. The Supreme
Court, inthe School Prayer casesin Torcaso v. Watkinsin the early ' 60s essentially declared the neutrality of all governments
in this country on the basic question of whether God exists. So the government now is required to be neutral as between
theism on the one hand and non-theism on the other hand.

So the kid asks the teacher, is the Declaration of Independence true where it says there’'s a God and if the teacher
says yes, that's unconstitutional; it's a preference of theism. If the teacher says God died last week, it's unconstitutional
becauseit’sapreferenceof atheism. Theonly answer is“l, asthe state, do not know.” That’swhy, inthe public schools, you
have al these programs where you cannot introduce moral elements.

You cannot even talk about there really being moral norms. That is alarge part of it. In addition, the reading
business — the whol e look-say method of reading — the whole thing isthe Titanic and it's gone down the tubes. Sothat's
why | think thisisthe last time for us to hook ourselves up to that sinking vessel.

AUDIENCE PARTICIPANT: | understand your point and | agreewithyou. But, sir, let me challengeyou. You'repart of the
establishment of the school systemsin abroad sense. Why aren’t wefighting thingslikethat? Political things? Philosophi-
cal things? Why aren’t we simultaneously fighting them aswell as finding answers for our kids?

PROFESSOR RICE: Youknow, thebest way tofight thisisfamily by family, individual by individual. Go and build your own
schools and do your own thing and do it right. That's what's so encouraging about the situation today with the private
schools and the home schools. And the last thing we ought to do is hook it up to the Titanic.

PROFESSOR PAUL SEN: Let memakeonefollow-up comment onthat. | think wearetryingto fix those problems. All of
these things that we' re talking about — charter schools and vouchers — are ways to try to fix the system that is broken.
You asked the question, how did the system get broken? | think it's been breaking for along time. What has
happened isthat the school district wasn't doing something that met acouple of families' expectations. Wherethefamily had
ahigher expectation than the district would provide, they chose and left. They went to the suburbs. They went and |eft the
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urban, inner-city schools. Then, thedistrict got alittle bit worse because therewasalittle bit lesstax revenue and there was
alarger percentage of slightly less gifted students, and then that crossed another threshold and even more people moved out
to the suburbs.

Over time, what you areleft withintheinner city, in alot of situations, isthefamilieswho realizethat the systemis
not good and cannot afford to leaveit, or the familieswho just do not care. | think that the way to fix education in America
— family by family isright at acertain level, and getting peopl e to understand that educating their kidsis probably the most
important thing that we do; education isthe most important thing to the future of thiscountry. We' ve got to make education
the number one priority at every level. Towns like Indianapolistrying to be a high-tech corporate or biotech gateway have
to have the workforce. You've got to educate the kids. We do that by making that the number one priority.

MS. SMITH: We'll takethe next question.

AUDIENCE PARTICIPANT: Yes, | havethree questionsthat are essentially related. First of al, | think it was Professor
Paulsen who said, isn’t the whole point of Zelman that once the voucher creates a neutral mechanism for choice, the choice
of that school is no longer state action?

Second, if government creates a food-stamp program, does it follow that it may constitutionally regulate the
business conduct of a kosher deli?

Third, on the prudential basis, would you advise the literally thousands of independent, private, post-secondary
collegesand universitiesin thiscountry — and | sit on the board of one— to cease using Pell Grants, the G.1. Bill, and alitany
of other similar aid programs, frankly on which the existence of most of these colleges now depend.

MS. SMITH: Canyou answer thisquickly?
PROFESSOR PAUL SEN: Well, I'min agreement with al of those questions, so I'll passit off to Professor Rice.
PROFESSOR RICE: How didyou statethefirst oneagain?

AUDIENCE PARTICIPANT: Isn't thewhole premise of Zelman and the Wisconsin Voucher case that once the money is
transmitted through a voucher, that cuts off the state action?

PROFESSOR RICE: No, stateactionisnot really what'sinvolved. Theissue of state action comesup intermsof the 14th
Amendment. It's clear from Supreme Court decisions such as Rendell-Baker* v. Cohn, that merely taking a state subsidy
does not convert the private entity into state action. So, its action is not the action of the state for purposes of the 14th
Amendment.

Remember that in the Grove City case, the Court held that if acollegetakesonekid with aPell Grant, it issubject to
all those regulations of the federal government on recipients of federal financial assistance. So the question then is not
whether it's state action under the 14th Amendment but whether the federal administrators can impose regulations and
restrictions on that entity, on the use on that money.

You mentioned the food stamps. Try using food stampsto buy beer or cigarettes. You can't doit. When wewere
talking about the Civil Rights Restoration Act, and | was involved in that, testifying on that in response to the Grove City
case, the question came up, well, what about welfare checks that are endorsed to McDonald's? Suppose McDonald's took
awelfare check? The opinion of both sideswas, yes, that would subject them to these regulations.

This is not the state action thing. It's the question of whether having given the money, the state, the federal
government, has the constitutional authority to supervise the way it's expended. That’s ano-brainer. There's no question
about that.

MR.SCOTT: But | thought that the question he was asking was whether that necessarily spellsdoom in the context, say, of
Notre Dame, which obviously should have, or | assume, has kidswho are on federal student loans, or maybe even havekids
who are subsidized by state programs as well. The student loan program is huge but it hasn't crashed higher private
education like Notre Dame, or even public institutions?

PROFESSOR RICE: Ithascrashed Notre Dame, hasn’t it?

AUDIENCE PARTICIPANT: Youthink it has? Maybeit hascrashed Notre Dame, but —

PROFESSOR PAUL SEN: But not likethe University of Minnesota s crash.
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AUDIENCE PARTICIPANT: Buttheother questionisthat thereisavery vibrant state-supported system of higher public
education, right? So, public education can work at somelevels. Why could it not work at all levels?

PROFESSOR RICE: We'retaking here, first of al, about Notre Dame. Let me mention onething that might be helpful on
that business of Pell Grants and tuition and colleges. The college tuitions have gone up multiples of theinflation rate. It's
out of sight. I’vegot kids coming out of law school now with debt of $150,000. It'sunbelievable. Two law studentswho got
married now have $250,000 in debt. Now, how did that happen? You know how it happened? Congress gave a subsidy.
Congress gave the subsidy, and then in the 1980s, they took the income limits off the subsidies so that you didn’t
have to be poor to get the federal guaranteed loans. And do you know what happened? The colleges rai sed the tuition and
the limits went up, and they raised the tuition and the limits went up again. The colleges responded to this federal subsidy
by relying onit. And they built these Taj Mahals on the backs of the students who borrowed the money to pay for it. The
reason it's all messed up is because the government got involved. The government went in and started to subsidize it.

AUDIENCE PARTICIPANT: | agreethat the government has messed up thelives of some of these studentswho are saddled
with thishuge debt. The legal profession having a situation where, in order to pay off their debts, some of the really good
graduates can't afford to clerk because they have to make the money — often three times what their judge is getting. They
have to go straight into private practice to get the $150,000, $180,000 to pay off their debt.

But have the schools been compromised? The students have been suckered into a situation which is sort of a
Faustian bargain, but have the schools? Has Notre Dame been compromised? Hasthe University of Virginiabeen compro-
mised? Has Harvard been compromised? | mean, there are alot of problemswith Harvard, but | don’t think they’ re caused
by student loans.

PROFESSOR RICE: It dependson how you look at it. Now, et melevel withyouintermsof Notre Dame. What Notre Dame
isnow isnot what it was 30 years ago. What Notre Dame is now isaresearch university. They promote themselves —

AUDIENCE PARTICIPANT: That'sbecausethey aretaking all thismoney from the federal government directly, but not
through —

PROFESSOR RICE: —that’sright. Andit’spart of the same businessin terms of the gigantism that resultsfrom thismoney
that becomes available through the subsidies. But you’'ve got plenty of state institutions that are splendid colleges and
universities. There's no question about it.

When you look at the voucher, we' re talking about el ementary and secondary. There you’ re talking about educa-
tion, which isdifferent in aformative sense. And | think there are different issuesthat arise there.

AUDIENCE PARTICIPANT: Oneof thingsthat some peopledo not realistically seein their everyday lives but something
that needs to be addressed — this gentleman talked about what has happened over the years that has made things different.
Professor Rice, you talked about relativism, and actually out inwhat | call theworld, we have agodiess society. You havea
lot of situations now — and it doesn’t seem to matter what socioeconomic you arein. Thereareno families. So, we needto
look at the situation where we have peoplewho areinvolved in education, who are intact families, who are home-schooling
or whatever they’ re wanting to do, and we do have to help them.

| believe decreasing taxeswoul d be the best way because, again, they would have moremoney intheir pockets. But
when you look at the higher proportion of people, thesekidsdo not comefrom families. Thesekidsdo not comefrom families.
There are no interested parents. And it isnot just your inner city; it'severywhere. So if we are going to fix public schools,
| think you need to look at the fact that, in concert with that, you need to fix the American family and buoy that because
without parental participation, children do not value education.

PANELIST: | couldn’t agreewith that statement more.

PROFESSOR RICE: | agreewiththat. And thething about the wholefamily businessisthat that’saproduct of the cultural
development — the secularism, the relativism, the autonomousindividualism. The ultimate answer to these problemsis, in
the broad sense — I’'m not talking about the sectarian sense, but rather the conversion of the American people back to the
realization that thereisa God and Heisin charge, and there are rights and wrongs.

PROFESSOR PAUL SEN: | agreewith that. 1I'm just a humble constitutional lawyer, so let me try to bring this families
observation back to the voucher thing. Hereiswherel am headed on this. The point of our education reform policiesand the
point of vouchersisto empower families to make education choices. It's very important to see the right of education and
communications of messagesto the next generation asaright that inheresin parents and in families; that the parentsown the
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school system, not the school system owning the children.

| think, however, that in a system of predominantly government-run schools, you're going to have exactly that
upside-down situation where the government runs the schools, the government runs the kids, and the parents are not the
consumers. That'swhy | think we have to move toward a decentralized, more privatized system of education in which the
parents are the sovereigns, so that in terms of the legal directions in which we should go, we should build on Zelman's
language of true private choice. To the extent there are these problems of government regulating, let’sfight the regulations,
not accede to government domination of the education marketplace.

MS. SMITH: Wehavetimefor one morequestion.

AUDIENCE PARTICIPANT: This has been afascinating discussion. I'm going back to the metaphor of the Titanic. |
wonder, isthe Titanic the fact that it's government or isit thefact that it's monopoly? Now, it happens that the monopoly is
even worse because it’s agovernment monopoly. Andit's even worse becausethere’salot of extraweight on deck, such as
therelativism of society. But | think the premise of Zelman and the premise of those of uswho have supported vouchersand
charter schools and other forms of reform isthat the monopoly is the worst thing about it, and anything that breaks up the
monopoly is the most important solution. Fixing the government will help, too, but getting rid of the monopoly is most
important.

MR. SCOTT: | think that's part of the patchwork quilt concept that | talked about. | mean, you aretrying to break up that
monopoly by creating competition and empowering people to make choices, and there are many different waysto accomplish
that. Charter schools are one; voucher programs are ancther; religious schools; private non-religious schools — magnet
programs within the existing public system is another way to do it also. So there are ways outside the system and inside the
system to try to do those things. But | think that breaking up the monopoly and giving choices and empowering people to
make those choicesiswhat is going to reform the system.

PROFESSOR RICE: You put your finger on abig point. The public school system, the state school system, was founded
on compulsory attendance and compul sory taxation, so everybody hasto support it and kids haveto go to it. What we are
talking about in terms of the voucher is how do we liberate parents and students from this system? | don’t think itisareal
liberation to say, well, instead of a 10-foot leash, we are going to give you a 25-foot leash, because you are still on aleash.
That isnot theanswer. The answer isto continue with these great developmentsthat have sprung up by themselvesin terms
of private schools and home schooling, rather than to climb back on board the Titanic.

PROFESSOR PAUL SEN: | agreethat monopoly is part of the problem, but I’ m actually quitearadical onthis. Aslong as
government retains any control over the content of education and exit options are costly and burdensome, it is an interfer-
ence with the 1st Amendment rights of families and parents to direct and control the upbringing of their children.

| favor private aternatives to government, but eventualy, in the end, I’'m deeply suspicious of the idea that
government retainsthe ultimate or primary control over the content of the education of the next generation. | wouldn’t accept
agovernment-dominated marketplace in newspapers, and | wouldn't accept it in education, either.

! Newton v. United States Congress, 292 F.3d. 597 (9th Cir. 2002).

2Zelmanv. Smmons-Harris, 122 S. Ct. 2460 (2002).

$515U.S.819(1995)

4Hurley v. Irish-American Gay, Leshian and Bisexual Group of Boston, 515 U.S. 557 (1995); Boy Scoutsof Americav. Dale,
530U.S.640(2000).

®Mitchell v. Helms, 530 U.S. 793 (2002).

5 Committeefor Public Ed. And religious Liberty v. Regan, 444 U.S. 646 (1980); Bob Jones University v. United States, 461
U.s.574(1983).

* This panel was part of a conference sponsored by the Federalist Society’s Religious Liberties Practice Group and
IndianapolisLawyers Chapter. 1t washeld on June 28, 2002 in Indianapolis, Indiana.
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RELIGIOUS LIBERTIES

ScHooL VoucHERs: PasT LEssoNs AND FUTURE PROSPECTS
A Case STuby oN CONSTITUTIONALITY: ZELMAN V. SIMMONS-HARRIS

Mr. Richard Komer, Institute for Justice

Professor Steven Green, Willamette University

Mr. Marc Stern, American Jewish Congress

Professor Michael Paulsen, University of Minnesota Law School
Mr. James Ammeen, Jr., Lewis & Kappes, moderator

MR.AMMEEN: Thefortunatetiming of thisconferenceisnot acoincidence. Knowing that the Supreme Court would hand
down its decision this week, we have assembled a panel of distinguished scholars and experts on religious liberties and
congtitutional law with respect to school choice. We will hear opening statements from each of the panelists and then the
panelistswill take questions from the audience.

Professor Steve GreenisaProfessor of Law at Willamette College of Law. Professor Green served for nineyearsas
General Counsel and Director of Public Policy for Americans United for Separation of Church and State. He has extensive
litigation and appellate experiencein First Amendment law and has participated in several casesat the U.S. Supreme Court.
Professor Green holdsa J.D. from the University of Texas, and aM.A. and Ph.D in American Constitutional and Religious
History from the University of North Carolina, Chapel Hill.

Richard Komer issenior litigation attorney for the Institute for Justice. Prior to hiswork at the Institute, Mr. Komer
worked asacivil rightslawyer for thefederal government, working at the Departments of Education and Justice, aswell asat
the Equal Employment Opportunity Commission asa Special Assistant to the Chairman, Clarence Thomas. Hismost recent
government employment was as Deputy Assistant Secretary for Civil Rights at the Department of Education. Mr. Komer
received hislaw degreefrom the University of Virginiain 1978, and hisB.A. from Harvard Collegein 1974.

Marc Sternis co-director of the Commission on Law and Social Action of the American Jewish Congress. Mr. Stern
isone of the country’s foremost experts on thelaw of church and state. A graduate of Yeshiva University and the Columbia
University School of Law, he hasbeen attorney with the Congress since 1977, conducting litigation, preparing amicus curiae
briefs, drafting legislation, and giving public testimony on the full range of church-state issues.

Michael Paulsenisthe Briggs & Morgan Professor of Law at the University of Minnesota L aw School, where he has
taught since 1991. Heisagraduate of, inter alia, John Marshall Elementary School (in Wausau, WI), Northwestern Univer-
sity, YaleLaw School, and Yale Divinity School. Professor Paulsenisaformer federal prosecutor, former senior staff attorney
for the Center for Law & Religious Freedom of the Christian Legal Society, and aformer Attorney-Advisor in the Office of
Legal Counsel of the US Dept. of Justice (Bush ). He has been involved as counsel or amici in dozens of free speech and
religious freedom cases, including, most recently, Peter v. Wedl.

I will now turn the time over to our panelists, Professor Green.

PROFESSOR GREEN: Someof ushave been litigating these casesfor quiteawhile. So some extent, thisdecisionissurreal.
| first becameinvolvedin voucher casesback in 1992, in acase out of New Hampshire. And |’ vebeeninvolvedin most of the
later cases. All along werealized that thisissue would eventually go to the Supreme Court, so it’sastrange experience after
such along timeto finally have a decision — not that the outcome was that unexpected. We' d all been saying it would be a
five-four decision, and it was afive-four decision. So, it’s nice to know that we were right about some things.

Let me giveyou abrief overview of the case and the holding, and then | can get my five-minute observation.

The Cleveland voucher plan was enacted in 1995 and became effectivein 1996. It providesavoucher of upto $2,250
for children to attend private schoolsin the Cleveland area. The amount of money depends on one'sincomelevel. | believe
that 200 percent of poverty lineisthe priority cap for the $2,250 figure. If you make alittle moreincome, then the amount of
the voucher goes down to about $1,800. So, it's not awhole lot of money.

Low-incomefamiliesare givenapriority for their children to receive the voucher, although that has not always been
thecase. (Pardon meif | editorializeas| goaong, but | can’t resist. That hasnot always been the case because recently, only
about 40 percent of the children who' ve received the vouchers have come from lower-incomefamilies. But that wastheintent
of the state legidlature; at least it seemed to be.

By 2001, 56 private schools participated in the program, 46 of which arereligious, which meansthat 82 percent of the
schools arereligious. However, that figure belies the actual number of the available seats in the various school s, because
religious schoolsarefar larger and have agreater number of seats— 96.6 percent, asthe Court noted initsfigures. Actually,
thislast year religious schools accounted for 99.4 percent of the available seats. So, if you were aparent and you received
avoucher, then 99 percent of the available seats would bein religious schools.
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You can thus see the constitutional issue: whether the voucher program, of providing funds that inevitably,
eventually flow to private religious schools violates the Establishment Clause of the Constitution, the prohibition against
funding religion, religious activities, worship and religiousinstruction.

Aswasmentioned in the previous panel and recognized in several cases, many religious schools— not all of them,
but at least the traditional parochial schools— integrate religious values, traditions and teachings throughout their curricu-
lum. They don't segregate them from theregular curriculum. The Court had traditionally held, since 1947 or 1948 until more
recently, that it was unconstitutional to fund religious schoals, at |east through an unrestricted funding mechanism, because
the money could be spent on religious education. In essence, there was no way to ensure that public funds were not paying
for religious instruction and religious education.

Aswe will discuss, the Court has been slowly changing its case law over the years; however, as recently as two
years ago in the case of Mitchell v. Helms, the Court reaffirmed that public funding of religiousindoctrination and worship
isunconstitutional, even if it takes place under aneutral program. What we mean by that isaprogram that is made equally
available to recipients who participate in aprivate, religious private, non-religious or even public context. In essence, the
court held that even though a program may be generally available, if government is funding religious instruction and
religiousworship, it would still violate the Establishment Clause.

And so, what Zelman came to then iswhat isthe effect of private choice? What isaccomplished by not providing
the voucher directly to the school ? If you give the money to parents and the parents turn around and give the money to the
religious schools, does that a constitutional make difference? Doesthat action “break the circuit,” as Justice Souter said in
one of his decisions several years ago? Does it break the chain of responsibility such that it is now the private citizen's
choice about how the money is being spent and where the money is being spent?

One of the argumentsthat we madein thiscase, isthat for thereto betruly effective private choice— and the Court
has said that “genuine independent, true choice must exist,” — is that there must be atrue universe of options for parents.
In essence, parents must be able to choose among awide array of potential institutions to place their voucher monies.

Our argument wasthat when aparent qualifiesfor avoucher, and then, looksin the phone book and asks, where can
| send my child, “that 99 percent of the available options are going to be religious schools. This situation does not provide
awide array of options. Rather, the limited options create incentives toward religious education that violate the Establish-
ment Clause.

WEell, let me provide some background to thiscase. Asl mentioned, Zelmanwasfiledin 1996. It wasfirstfiledin
state court aleging violations of severa provisions of the Ohio State Constitution — the comparable 1st Amendment
provisions plus some specific funding prohibitions within the Ohio Constitution about public funds being used only for
public purposes — those types of provisionsthat you offer find at the state level. What ended up being the kicker was what
is called asingle-subject rule in Ohio: that when you pass a piece of legislation. It hasto appear in afree-standing bill as
opposed to being thrown into an omnibus bill.

Wefiled alaw suitin 1996 in state court..

Welost at thetrial level in Ohio. Wetook it to the Ohio Court of Appeals, and won— | believeit wasthree-zip, was
it?

PANELIST: Two-zip.

PROFESSOR GREEN: Two-one. Anyway, wewon at the Ohio Court of Appeals. The state appeal ed to the Ohio Supreme
Court, and the Court struck down the voucher program based on the single subject rule issue. However, amagjority of the
justices opined that the program would likely be constitutional under the Establishment Clause.

Wethenrefiled the casein federal court offer the Ohio legisature reenacted the same law the appropriate way. We
obtained an injunction from adistrict court judgeto halt the program. That was stayed by the Supreme Court amonth or two
later to alow the program to continue in operation.

We ended up prevailing at the district court, which held the program unconstitutional . The state appeal ed to the 6th
Circuit Court of Appeals. The 6th Circuit affirmed in atwo-onedecision. So when we went to the Supreme Court we had a
good idea that the Court would take the case, primarily beacuse they had already expressed an interest before. The
Wisconsin voucher case had gone up to the Court two or three years earlier, in 1998, after the Wisconsin Supreme Court
upheld the Milwaukee voucher plan. The Court denied cert in that case, so everyone thought there was a good chance that
the Court would take the Cleveland case when it got to the Supreme Court.

Asmentioned, the Supreme Court upheld the Cleveland voucher program five-four reversing the 6th Circuit Court
of Appeals, the mgjority opinion being written by Chief Justice Rehnquist.

The Court held that this case, or at least this situation, fallswithin what the it has been saying for about 20 years. It
referred to three cases primarily — acase called Mueller, acase called Witters, and acase called Zobrest. Thesethree cases,
the first one coming in 1983, is where the Court started to write about neutral programs and private choice, at least in a
consistent manner. The Zelman Court held that the Cleveland program meetsthese criteriaof neutrality and choice. Thelegal
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issue was whether there is genuine independent choice or whether the program does not offer true choice but creates
incentives for religious education.

The Court held— let meread ashort excerpt — “Mueller, Wittersand Zobrest makeit clear that whereagovernment
aid program is neutral with respect to religion,” in essence, it doesn't identify religion in the language of the law, “and
provides assistance directly to abroad class of citizens who in turn direct government aid to religious schools wholly as a
result of their genuine and independent private choice, then the program is not readily subject to challenge under the
Establishment Clause.”

So, focus of the arguments last February was to what extent should courts look outside the voucher program to
consider whether there are available aternatives for parents. Justice O’ Connor particularly, in her questioning during oral
argument, wanted to know to what extent could, courts consider other types of aternative programs besides the voucher
program and whether this sufficiently broadened the universe of options for parents.

The questions focused on the charter schools, the Cleveland community schools, the magnet schools, and a
tutorial program. In essence, how much should these programsfigureinto the mix? The morethat you pile on or broaden the
universe of options, then fewer of those optionsarereligious. Thisinturnwill enhance the constitutionality. Thisisexactly
what the court did — at least what the majority found — in its decision.

The majority said that one must view programs as apart of awhole. Courts must view them broadly, to see how a
particular program fitswithin broadened educational alternatives. The Court said that it was appropriate to consider tutorial,
magnet, charter and community schools, and consider all of them in this broad universe of optionsfor parents. Onceit did
s0, the court noted that the percentage of religious seats or religious participants drops from 96 percent down to 20 percent.

Chief Justice Rehnquist also said it could not look at a snapshot of any particular year — that participation is a
dynamic process. The number and character of schools may change over time and may fluctuate. The Court also distin-
guished a case from 1974 called Nyquist, which was the primary impediment, for the voucher proponentsto prevail in this
case. There, the Court had struck down avery similar program, atuition reimbursement program that gavetuition reimburse-
ments for parents to send their children to private schools. The difference was that that program was limited to private
schools, and in that case the Court did not consider the greater universe of educational options that were available to
parents.

Justice O’ Connor, who had been key in acouple of earlier school aid casesin thelast fiveyears, filed aconcurring
opinion. But unlike her vote in Mitchell v. Helms, Two years earlier, where she wrote separate concurring opinion without
agreeing with the plurality, here she agreed with the reasoning of Chief Justice Rehnquist. However, she wanted to empha
size that “We must consider al the educational alternatives. Beneficiaries, however, must have a genuine choice in the
matter.” Interestingly enough, both Justice O’ Connor and Chief Justice Rehnquist said that they did not seeZelman asbeing
asignificant departure from prior Establishment Clause jurisprudence.

Significantly, Justice O’ Connor also emphasized that the case involved indirect aid, the implication being that a
direct aid program, even under aneutral plan, still would raise constitutional problems.

In my remaining time, let me make afew commentsabout thedecision. | believe Justice O’ Connor iscorrect on one
level. If you accept Chief Justice Rehnquist’s decision and her concurring opinion at face value, it does not appear to be a
major changeinthelaw. Asl mentioned, the Court has been speaking about neutral generally available programsthat are not
designed, at least in their language, to benefit religion or favor religion in any way. — They’ ve been talking about neutral aid
programs of general applicability with independent choicethisfor at |east 20 years, since the Court upheld the Minnesotatax
deduction case, the Mueller case.

Zelmanisarather cautiousdecision. The Court putsitsanalysissquarely withinwhat it already said inthe Agostini
and Mitchell cases. In some ways, those were more path-breaking, especialy Justice Thomas' plurality opinion in the
Mitchell case.

| would almost argue that you could view the majority opinion, Chief Justice Rehnquist’sopinion, inthiscase, asa
step back from the Mitchell case, with, Justice O’ Connor agreeing, because the majority seems to suggest that genuine
independent choiceisthe key. Even though the program must be neutral and generally available, there must also be awide
array of programsthat are availablein order for independent free choicetowork. In essence, neutrality of the program alone
would beinsufficient.

If you go back, though, and read Justice Thomas' plurality opinioninthe Mitchell casefrom two yearsago, you see
the opposite emphasis. Justice Thomas emphasi zes neutrality, and he sees choice as being a secondary, supportive mecha-
nism that isnot always necessary. Neutrality was determinative, at least, for the plurality in the Mitchell case. Private choice
was helpful but it does not seem to be necessary. But here, in order to ensure the vote of Justice O’ Connor, the Court had to
emphasizethewide array of choices.

Therefore, | would argue — and you might say I’ m putting the best face on this, and | guess | have been — that a
program that does not provide awide array of choiceswould not satisfy thisdecision. It would fail. You could argue, infact,
asaresult of thisdecision that secular options must clearly predominate. The Court did not providealitmustest, did not tell
us exactly wherethat lineis going to be, but both Chief Justice Rehnquist and Justice O’ Connor emphasi zed that when you
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consider all of the comparable programs, that only 20 percent werereligious. That would seem to suggest that if you had a
voucher program that was primarily religious and there weren't a sufficient number of aternative secular programs, that
would be problematic.

O’ Connor also emphasized the seamless web that existed between the charter schools, community schools and
voucher schools, that these were all of the same kind, even though they didn’'t appear in the same statute or were not
established at the same time. She emphasized that these were very similar programs. In fact, two of the largest private
schools in the Cleveland area changed into charter schools because they were non-religious. This shift from private into
charter, in Justice O’ Connor’s mind, made it very hard to distinguish between private schools and charter schools.

Of course, we argued that the Court was comparing apples and oranges. Even if you consider charter schoolsand
community schoolsin the mix, they are still state controlled, state run schools, so that there are different types of account-
ability, financial performance, testing standards, things like that. There are different eligibility requirements sometimes,
especially for magnet schools. They may make apreference for certain types of students. So to say that all voucher parents
have the option of putting their children in a magnet school is not necessarily true.

And ontheflip side, under the voucher program, there’'sapreference for siblings of children who already attend the
private school. If you look at the law, low-income children arethethird in linewhen it comesto priority.

Also, between charter, magnet schools and private voucher schools, there are differences in student and parental
rightsissues: accessto information, the right to a due process hearing, the type of punishment system, certain definitions
of public control, and certainly being exempt from anti-discrimination laws that may apply. So we argued that there are
significant differences between private schools and magnet and charter schools, which are still part of the public system —
that the Court was comparing apples and oranges.

WEell, is this a significant decision? As| said, it may not be in the law, but from a practical standpoaint, it isa
significant decision. Certainly, it opens the door to an extensive transfer of public funds to private institutions. Granted,
some of that's been going on for awhile. But this caseisdifferent in two important respects.

First, the total amount of funds transferred may represent a significant shift in the money that will go to private
schools. The Court mentioned that within Cleveland, the average religious school receives close to $600 per-capita in
variousformsof public aid separate from the voucher program. Such aid, according to the earlier Supreme Court decisions,
isrestricted to discrete types of secular services, which traditionally have been hot lunches, text books, transportation —
you know, thelitany of thingsthe Court hasupheld asableto go to religious schools. Here, however, we' re not talking about
$400 or $500 per student; we' retalking about, asin Milwaukee, $6,000 or $7,000 per student. In essence, the voucher paysfor
the entire educational experience.

In essence, the decision may |ead to significant transfers of money, which leadsto the second point, that for thefirst
time, putting aside the Witters case, which was a college case, public funds will pay for the entire educational experience.
Once again, vouchersare not adiscrete program. It paysfor thefull panoply of what isbeing offered. Religiousinstruction
and worship isintegrated into the curriculum. Theprior barrier had prevented payment for religious activity, being limited, as
under the Agostini case, under Title 1 services, and in Mitchell, under Title 6 services, to secular services and activities.

In Zelman, both the majority and Justice O’ Connor reject the substantiality argument, that it makes no difference
whether substantial amounts of money flow to religious schools. This aspect makes this case significant. Justice Souter is
correct in his dissenting opinion that this does represent a change. The Court has in the past been concerned about
divertability and substantiality, and here the Court seems to reject both concerns.

Itisalso unclear what to include in the universe of options. If you read the opinion the majority looked to magnet
schools, to charter schools, tutorial programs. At one point, Chief Justice Rehnquist makes a passing reference to public
schools, but you don’'t see him relying on public as part of the universe. Justice Souter, however, iscorrect, that the principle
has no end, and it logically flows to considering public schools as one of the optionswe. And if you throw all potential
options into the mix, al public schools, then you can easily justify areligion-only voucher program becauseif you look at
everything, then it will not matter that some of the programs may be entirely religious.

WEell, what's the practical fallout of thisdecision? | think it will reinvigorate avoucher movement that has stalled
over the last several years — at least renew the interest in vouchers. | question whether it's going to affect significant
legisative change, though, because the emphasis has been toward charter schools.

As some of the questions in the earlier panel intimated, there will be increased concern by public officials, about
control, and accountability. There will be greater control with magnet and charter schools than within voucher programs.
And with today’s economy — | livein Oregon and our legislatureisin thethird special session trying to come up with $860
million to correct abudgetary shortfall, and is slashing public school spending left and right. | don’t believethere’sgoingto
beagreat groundswell (among peopl €) to provide money to voucher schools, especially when you see, asin Cleveland, that
the $15 million that funded the voucher school came out of disadvantaged student funding. Thank you.

MR.KOMER: Hi.I’'m Dick Komer, and you' ve been subjected to the usual Institute for Justice bait-and-switch. You came
expecting to see Clint Bolick, whoisLitigation Director and Vice President at the Institutefor Justice, and instead, you get me.
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Thishappensto meall thetime.

Clint makescommitmentsand | fulfill them.

Itis, however, unusual for us. Thelnstitute for Justice wasfounded roughly 11 yearsago. One of thethingswe've
been litigating ever since is school choice cases against these fellows on my left — and it’s been atraveling road show all
over the United States. Yesterday wasthe culmination of awar for usthat waslonger than the Trojan War for the Greeks, and
it'snot over. Thereisongoing litigation involving one of the six voucher programs that currently exist in the United States
inthe state of Florida, which I'll talk about briefly at some point.

What I'd like to focus on today isthe “what next”, from our perspective. We support school choiceinits myriad
forms — charter schools, tax credits and voucher programs. The litigation has largely involved vouchers and tax credits
because the legal issuesinvolving charter schools are substantially different and don’t really require our specialized skills.
But what we havetoday, | think, isafairly incremental decision, as Steve pointed out. On the other hand, it was an essential
step for voucher programs to continue because they have always suffered under a constitutional cloud. | agree with Steve
that this decision in some ways is less far-reaching than Mitchell was, but for adifferent reason, | believe.

The Supreme Court has always distinguished between institutional aid programs, like Mitchell, wheretheaidisto
aschool, and individual aid, student assistancetype programs. And the voucher programs, we believe, areinfact individual
assistance type programs. For us, the relevant analogous programs tend to be in higher education, or even pre-education.

We don't see voucher programs as different in structure or principle than Pell Grants or guaranteed student loans
or the sorts of vouchersthat peopl e received under the Community Devel opment Bloc Grant that can be used for pre-school
activities, which can be used at religious schools. Everyone understands and has no real difficulties with the idea that Pell
Grants and GSL s can be used at religious schools to pursue religious studies. 1t was only at the elementary and secondary
level that doubtsremained. And because this program wasin fact astudent assistance type program, they didn’t haveto go
as far as they did in Mitchell, in alowing institutional aid to go to religious institutions, because it fit within their prior
decisionsin Mueller, Witters and Zobrest much more closely.

Thiswasour fifth cert petition, and thefifth time we tried to get the Supreme Court to take up one of these cases. |
think one fact that Steve did not mention that may have swayed the Court in granting cert thistime, besidestheincreasein
conflict among lower courts, was the fact that this was the first time that, if they did nothing, the lower court decision that
they would be leaving in place would have changed the status quo.

For the past six years, the program has been providing an escape hatch to school children in Cleveland. We
represent actual school childrenin Cleveland in thislitigation, as opposed to the State of Ohio, and it mattered very much to
us that they take the case because otherwise 4,300 kids were going to return to really bad public schools.

| think that they may have taken it because there was something very real at stake. In the previous decisions,
including Milwaukee, whichisvery similar, we had prevailed below and denial of the cert petition did not affect thekidsin the
program.

Theimportance of the distinction between institutional and student aid will be critical to futurelegal issuesinvolv-
ing school cases, both inthe Floridacaseand in any further effortsat the statelevel, for the complicated reason that anumber
of the state constitutions, including Florida, have their own religious clauses, their own religious language.

There are about 38 states — people argue over two or three of them — that have language which is called Blaine
Amendments, and which, roughly paraphrased, say that the legislature shall not appropriate any public funds to any
sectarian institution or school. Sometimesthey say both institution and school; sometimes one or the other. But the thrust
isthere.

Now, that languageislanguagethat clearly isaimed at any form of institutional aid. It infact derivesfromthe efforts
of the Catholic schools to receive the same sorts of direct aid that the then-Protestant, public schools received. Most of us
— especially those less than 50 years old, which does not include me — don’t know much about the history of American
public education. But the Catholic schools were originaly established in contrast to the public schools, which were
deliberately created as Protestant institutions. They were deliberately created to civilize the heathen, which at that point
included Catholics.

So you had the Catholic schools created to provide their kids with the same sort of religious education the
Protestant denominations were providing their kids in the non-denominational, non-sectarian public schools. They were
called non-sectarian to distinguish the fact that all different sects of Protestants were supposed to be comfortable in the
public schools; not to distinguish themselves as non-religious schools from religious schoals.

As a result, there was a movement in the second half of the 19th century to get equal rights, basically, on an
institutional basisfor Catholic schools. The Blaine Amendmentswere areaction to that, to reserveall public funding for the
Protestant public schools rather than give equal money for the Catholic schools. That’swhy their languageistheway it is.
WEell, thisvery distinction between student aid or student assistance and institutional assistanceisthe one that the Supreme
Court has been developing in its establishment clause jurisprudence al along.

The majority of states that have Blaine Amendments as well as others also have religious language that can be
called “compelled support language,” which says no person shall be compelled to support a ministry without his consent.
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Thisis older language and it’'s found in some of the older state constitutions. Since 29 states have “compelled support”
language, and 38 states have Blaine Amendments, you can see anumber of states have both. Thereare only threethat don’t
have either, asfar as| cantell. That's Maine, North Carolinaand Louisiana, for whatever peculiarities of those states.

The compelled support language is generally less problematic. But what we haveisalong history now of the U.S.
Supreme Court accepting certain forms of assistance. The state legislatures are then passing those formsfor their state, and
then achallenge is being brought by entities similar to those represented on my left here, and sometimes succeeding.

For example, in 1947, when the Supreme Court upheld transportation subsidies for all students, including those
attending religious schools, a number of states passed similar legislation. But under their state constitution that legislation
was sometimes struck down. For example, Alaska, Georgia, Hawaii, |daho, K entucky and Washington State all struck down
those under their state constitutions. Similarly, in 1968 in the Allen decision, when secular textbook loansto all studentswere
approved by the Supreme Court, anumber of statesimplemented the same sort of program — it wasaNew York program —
but it was struck down by state supreme courts in California, Kentucky, Massachusetts, Missouri and Nebraska.

Then the Supreme Court in Witters upheld the use of vocationa rehabilitation funds to become a pastor at a
religious college, and a number of states had parallel state Pell grant-type programs that they then found could not fund
students at religious schools; for example, Alaska, Virginiaand Washington. Once again, Washington.

Washington is a particularly good example of how the Blaine Amendments operate in a non-parallel fashion
sometimes. The Witters case came from Washington. Mr. Witters received a unanimous decision from the U.S. Supreme
Court that it was okay for him to use his money to pursue areligious vocation at areligious school, but they remanded it to
the Washington Supreme Court for adetermination under their Blaine Amendment. Washington then determined that it was
not okay under the state constitution in a four-three decision.

So, what doesthis portend for us? FloridahasaBlaine Amendment. Thesefolksareinvolved in litigation against
one of thetwo voucher programsin Floridaand they are now left solely with astate constitutional issue. They will arguethat
the aid to the individual families that are using it at religious schoolsisin fact aviolation of the state Blaine Amendment,
which wewill inturn argueisaimed at aid to schools, not aid to parents.

We also expect that wewill need to affirmatively begin attacking thoseinterpretations of state Blaine Amendments
that we believe exceed the federal Constitution’s Establishment Clause interpretation. We will use against those other
Supreme Court decisionsthat have been devel oping in the same modern period, such asthe Widmar v. Missouri decisionand
the Rosenberger decision. InWdmar, you may recall, the University of Missouri refused to let student religious organiza-
tionsusetheir facilitieson an equal basiswith non-religiousorganizations. The Supreme Court struck that down onthebasis
that it discriminated against religion, and refused to accept the argument of Missouri that their state constitution required it
becauseit was more restrictive.

Similarly, in Rosenberger, the University of Virginia, my almamater, refused to fund student religious publications
when it was funding all other student publications. And that was struck down despite the fact that the Virginia Constitution
has Blaine Amendment language, aswell as compelled support language. Wewill need to bring law suitslikethat in some of
these other states that I’ ve mentioned in order to bring the two constitutions into alignment.

We believe that drawing religious lines violates the Federal Constitution’s Free Exercise Clause, the Free Speech
and the Equal Protection Clause. It'saprivilege for meto be here today with Michael Paulsen, who's on the panel, because
he'sactually succeeded in some caseslikethat in thefederal courts, particularly the Peter v. Wedl* decision. So, I'll shut up
at this point so that other people can talk, and I’ d be happy to take your questions later.

MR. STERN: Let mejust pick up where Richard ended because state constitutions will clearly be an important area of
litigation. The state congtitutional provisionswhichrestrictinfairly explicit termsstateaidto religion will clearly beacrux of
future fights over vouchers. Notwithstanding that broader language, some state courts have tended to bring their constitu-
tions in line with the federal constitution. That clearly happened in Ohio and Wisconsin, notwithstanding fairly clear
evidence, historically, that amore restrictive intention was embodied in those provisions. We may escape this problem with
constitutional misinterpretation by state courts.

One of the provisionsin the original Ohio voucher plan by the Ohio Supreme Court in the course of opining that
plan did not violate the Establishment Clause violation, isaprovision that permitted religious discrimination by participating
schools. The Ohio Supreme Court volunteered that that would be unconstitutional and ordered it struck, if the legislature
reenacted legislation, leading to the anti-discrimination provision they talked about in the earlier session.

Notwithstanding the confident predictions we heard earlier this morning that the states will not be able to enforce
and will not willingly enforce the religious non-discrimination provisions on the school s, even a court prepared to uphold a
voucher program is apparently not prepared to sanction religiousdiscrimination. Inany event, it'sgoing to be very difficult
for legislatorsto do that directly.

| have many scarson my body from thefights over Religious Freedom Restoration Act and the ReligiousLand Use
and Institutionalized Persons Act, in which we tried to preserve civil rights claims under those statutes. That is, areligious
citizen could challenge application of civil rights statutes under those religious freedom statutes. We failed miserably. We
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could not find asingle senator, Republican or Demacratic, prepared to resist an amendment to the bill that would excludethe
civil rights laws from coverage. Asmany of you know, the most politically potent argument against charitable choice has
been the argument that it will permit religious discrimination.

| represent an organi zation that’s opposed to charitable choice. We also happen to believe that religious organiza-
tions ought to be able to engage in religious discrimination. Those two positions have found absolutely no treadway
together. Our position has been palitically untenable.

If Professor Paulsen is confident that he can prevent religious schools from being regul ated, it will bein the courts.
Itisvery unlikely that it will bein statelegislatures. It'svery difficult for legislatorsto get up and vote in favor of religious
discrimination. If you'readvisingaclient, you'vegot to tell him that for acouple of yearsyou’ re probably going to haveto
put up with the rules or take the chance that nobody will notice.

| turn to yesterday’s opinion and apply it to charitable choice, which | think is probably going to be the most
immediateimpact. Justice Rehnquist engaged in ahighly formalistic, other-worldly analysis of the Constitution. One of the
most astounding things he’sever written isthat factsdon’t matter in constitutional law. That appliesin any caseinwhich he
wantsto uphold the statute. Incasecivil libertiesplaintiffsare bringing facial challengesto the statute, Justice Rehnquistis
quick to remind us that we need facts to decide cases. That's somewhat editorial, but still accurate.

There is atension between Zelman and cases like Salerno, which says we can’t throw anything out on its face
unless we' ve got alot of facts, and most circumstances will lead to an unconstitutional application of the act and Zelman’s
willingness to litigate constitutional issues in the abstract. In decisions like Mueller and Zelman, the Court refuses to be
bothered by the actual operation of the program.

That'simportant for a couple of reasons. Oneishow real the choices haveto be. | am now litigating a charitable
choice case in Texas, involving direct funding of a program to offer transitional welfare-to-work programs. The nearest
secular alternativeis50 milesaway. That'sachoice; it'stheoretically available. It'snot really availableto peoplewho areon
welfare and can’t own acar that will go 100 milesaday and can't afford the gas. But it'satheoretical choice. Now, which
counts under Zelman and Justice Rehnquist’s rather theoretical approach? That's an unanswered question.

Remember, of course, you need Justice O’ Connor to get five. Everybody needs Justice O’ Connor to get five. | was
asked after oral argument what the result was going to be. The reporter wanted to know if the result would be dictated by
Justice O’ Connor?| said indeed. And so will lunchinthe Justices' dining room today be dictated by Justice O’ Connor.

For charitable choice, it'sgoing to be aparticular problem, not for legal reasons but for practical ones. Whenyou're
dealing with dysfunctional populations, which is most of the social welfare services, you're not necessarily dealing with
peopl e you can hand the voucher and expect them to find auseful program. If you' rethinking of running aprogram likethat,
and you haveto invest substantial money up front to hire teachers and get a building and equipment, then you’ rerelying on,
say, reformed drug addictsto know that you’ ve got a better program than the fly-by-night guy down the street. You may not
think that's aworthwhile investment of your money.

While it's a theoretically fairly easy way to voucherize charitable choice, there are alot of practical problems
between here and there.

In much of rural America, distances are large, public transportation doesn’t exist, and there aren’t going to be a
wholelot of peopleto serve. So, there may not be enough to justify competition, particularly when you’ ve got to make the
investment on the chance that somebody will come. It'snot clear that the voucher alternativewill offer very much. That will
not be as true in urban areas, where there's mass transportation and enough people around that you may be able to have
several alternatives.

Steve Green also referred to the fact that thisis avery modest opinion, and | think that’sright. | detect almost an
apologetic note in Justice O’ Connor’s opinion, trying to justify how she could be here when much of what she's written
would seem to point her in another direction. Let me point to someissuesthat | think are open. | think the question of the
viability of the pervasively sectarian doctrine is left open. Four justices in Mitchell say that the pervasively sectarian
doctrine is gone. It clearly is not, because Justice O’ Connor clearly does not endorse that rejection. She has not either
rejected or endorsed its continued existence. Threejusticesclearly believe the doctrineis till valid.

In the charitable choice area, Bowen says clearly that funding of pervasively sectarian institutions is unconstitu-
tional. Somecircuitshavetreated the pervasively sectarian doctrine as till binding on thelowers courts. The Fourth Circuit
regards it as an abrogate doctrine.

As Steve mentioned, direct funding of religious education through per capita grants is very much open. That
clearly divides the Mitchell plurality from Justice O’ Connor and the dissenters. Justice Thomas saysin Mitchell that a per
capitagrant directly to the school isthe same as private choice. Justice O’ Connor begsto disagree. Whether she’s changed
her mind on that or not, whether that will have continued legs, we just don’'t know.

Oneof thethingsthat | think isillustrative of the difficulty in reading these opinionsisthat you can read them three
different ways. You can read them line by line, as lawyers tend to do when they’ re writing a brief or law professors when
they’ rewriting alaw review article, you can read them by comparing to what went before, and you can read them the way
public officialsread them.
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Public officials read Supreme Court decisionsthe way baseball standingsareread. There'sanew column. It'snot
so new but it's new becauseit didn't exist when | was really following baseball. The new columnin major league standings
iswin-loss streak. My view isthat most public officials read the “streak” column only when it comes to Supreme Court
decisions - which side won the last decision or the last couple of decisions. They never read the whole decision, given the
length of the decisions, | think it's excusable.

Public officialswill say, hey, the Supreme Court said anything goes. If youread it line by line, it sayswhat it says,
and | think Steve hascoveredit well. If youread it comparatively, life becomesmoredifficult. Just two examples: InMuedller*,
thereisaseries of distinctions between thetax decision at issuein Mueller and thetax credit invalided in Nyquist. The Court
refersto the special deference owed to state officialswhen it comesto taxation. It'sindirect; there’'sno money that isactually
transferred. The Court placed afair amount of weight on that in Mueller*.

All of those distinctions disappear in this opinion. Mueller stands now simply for the proposition that if there's
choice and it's real and the statute is neutral on its face, that's enough. Now, does that mean that those distinctions in
Mueller are goneforever, or isit just enough to get rid of this case that you don’t have to talk about them, and those are still
issuesin the law.

In Rosenberger, the Court was at pains, both in the opinion of Justice Kennedy and in the opinion of O’ Connor, to
point out that that was, at issue was not atax; it was a student activity fee. The Court is careful to say, this opinion should
not be read to control the case of a program based on real tax laws.

Therewas however, agrant, vacate and remand order last year in Albuquerque that involved accessto apart of tax
fundsrun asalimited public forum. We don't know if the Rosenberger tax funds caveat has disappeared forever or not. It's
not mentioned here. Isthat gone? Wasit just a convenient, for-the-moment distinction? Isthat still an issue that’sin the
law?

Finally, | want to point to what | think is not going to be a secret for very long. Justice Rehnquist relies on avery
formal, asl said, other-worldly form of neutrality. Infact, you haveto be deliberately blind to reality to think that thisprogram
isneutral. Therearein fact journalistic accountsthat became available after wetried the case. Thisprogram was carefully
negotiated between the Catholic bishopsin Ohio and the Governor. This happened to have been reprinted in the American
United magazine, but the articles were done independently by journalists in Ohio. For example, the value of the tuitionis
within acouple hundred dollars of the average Catholic school tuitioninthe United States. It'sprobably alittle bit higher in
the Northeast, so it’s probably pretty close to the average tuition in Ohio. It'slessthan athird of the tuition in the average
Protestant school, and less than a third in the Jewish schools.

The Court nevertheless says this program is religiously neutral. That is so if you ignore the real world. The
prohibition on religious discrimination makes perfect sensefor schoolswho have as one of their missionstaking the Gospel
toall of mankind. For schoolsthat have asamission serving believers, creating acommunity of believers, that provisionis
distinctly non-neutral. There'snot asingle Jewish school in Cleveland — evenif they wereinthecity of Cleveland itself, but
they’re not; they're in the suburbs — that they could take advantage of the voucher program with any credibility and
integrity. They al, to one degree or another, exclude non-Jews.

One of the internal debates we had in deciding how to argue the case was that | thought that absence of real
neutrality should have been given ahigher priority in our argument. | don’'t know whether that would have persuaded Justice
Rehnquist, who tendsto view the Constitutional law in very abstract terms. | don’t know whether that argument would have
appealed to a Justice O’ Connor. How that will play out remainsto be seen. But that, | think, is another uncertainty that we
face.

PROFESSOR PAUL SEN: Heloagain. | amnMichael Paulsen. | am not Gregory Katsas. Thisisareal bait-and-switch. He's
the Deputy Assistant Attorney General for the United States. He couldn’t makeit, so | would liketo offer the official views
of the United States Department of Justice.

That's what | would like to do. I’'m not authorized to do it, so I'm just pinch-hitting. | scribbled out some notes
between the two talks and during this morning’'s panel. Here are my short insights on this element, for what they might be
worth. | think thiswasavery easy case, and nothing that Steve Green or Marc Stern has said isinconsi stent with this. When
the decision came out and | read it, | thought there wasreally very little new here. It'sakind of pedestrian, workman-like,
classic Rehnquist magjority opinion. When he hasto hold five votes together, he writesfairly narrowly and in a straightfor-
ward manner and puts in his little subtleties and distinguishes the cases that aren’t helpful, and drops little notes that will
help him in the future and some of his agenda.

Anditrealy feltlikedejavu. | wasstill alaw student 19 years ago reading Mueller v. Allen. 1t was quite a piece of
work to distinguish Nyquist and get that five-four decision that held on to Lewis Powell and to Sandra Day O’ Connor,
distinguishing carefully the contrary casesand establishing for future use thisprinciple of neutrality. Thiscase readsexactly
thesame. Itread likereading Mueller v. Allen all over again, with afew wrinklesand about 19 years of consistent precedent
reinforcing all along theway. It made me wonder, why was anybody worried that this case would turn out thisway? It was
sort of likewatching Tiger Woods sink afour-foot putt. You know, it'stheoretically possiblethat he' Il missit, but you don’t
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have to watch very closely; you know that it's going to go in. That's the way that this opinion reads, as a very easy case
following from the principles of neutrality that existed before.

There are only acouple of points or nuancesthat | think are interesting and to some limited extent new. Oneisthe
emphasison true private choice and theimplicationsit hasfor other issues. We discussed that inthefirst panel. Another had
been this distinction between tax credits and tax deductions and is a voucher more like a deduction or a credit, or are the
vouchers different? Most of that does seem to be gone. The oneline of distinction they say may still exist isdirect grants.
They don't say it definitely doesexist. They say that’sadifferent issue; that might beaharder issue. But thisissue, theissue
of indirect funding through private voluntary choicesis an easy Establishment Clauseissue. That's five-four.

Theother pointsthat areinteresting arewhat | call the baseline question, the baseline for how you judge neutrality.
One point that Rehnquist makes, and this goes back to Mueller v. Allen, is as long as the program is neutral in terms of its
operationa requirements, the breakdown of usage does not affect neutrality or else you would make constitutionality
dependent upon the way schools and parents make their choices in particular years. That should not be the governing
criteria

Now, Marc Stern seesthat asabstract and unrealistic, but | think it’sjust arealistic, good approach to constitutional
law of not making the operation of aconstitutional principlevary year to year with actual usage. | think that's sound and an
important principle.

In addition, interms of the baseline against which neutrality isjudged, they are careful to look at thefull universe of
options. Thiswasimportant to Justice O’ Connor. And it does seem to me, as Steve Green and Marc Stern said, that it does
seem to have the implication that when you' re judging the validity of a private school choice program, the fact that public
education receives substantial overwhelming assistance is relevant to your inquiry as to whether or not thisis neutral in
terms of the choicesit provides. That, | think, isagreat step forward for the school choice movement.

The other thing that isinteresting is Rehnquist, bless his heart. He sneaks in reference to the coercion standard.
Now, most of it is cast in terms of the Lemon/Agostini test of purpose and “effects.” But when he getsto effect, he recasts
what counts as an effect in terms of whether or not any individual is coerced into attending religious schools. Now, asalaw
professor, thisis very interesting doctrinally, and | think it should be for litigators, too. The coercion test is the least law-
invalidating test that the Supreme Court uses, sometimes, for evaluating constitutional challenges.

Here'sRehnquist’slanguage. | don’t have correct pagination. | just pulled this off of Westlaw. “ The Establishment

PANELIST: That'spage14.

PROFESSOR PAUL SEN: — page 14 of thedlip op., okay. “ The Establishment Clause questioniswhether Ohioiscoercing
parents into sending their children to religious schools,” coercing”, and that question must be answered by evaluating all
options Ohio provides Cleveland’s school children.” | think that’svery significant language. Andif Rehnquist sticksaround
for awhile, you' ll see him pick that up and say, “We have evaluated school choice and voucher programsin terms of coercion
of parents. Aslong as parents are not coerced into sending their children into religious schools, it is a voluntary neutral
program.” You can hear it. It might be eight yearsfrom now; it might befour yearsfrom now; it might be 12 yearsfrom now.
But Rehnquist has dropped one of his nuggets that he always picks up afew years | ater.

The other thing that's significant isthat Nyquist isdead. Dead. Dead asadoornail. They don’'t overrule Nyquist,
but Nyquist islimited not only to its facts but to the Supreme Court’s 1973 mischaracterization of itsfacts. And you know,
they said this case means virtually nothing in terms of future principlesfor neutral private choice programs. Aslong asyou
draft it right — and here's the roadmap — these will be upheld.

Other thingsthat areinteresting— Justice Thomas has an interesting concurrence. | don’t know quite what to make
of it yet. Onethingthat | do appreciate that’s very central to the Cleveland facts of the case is that this was a tremendous
opportunity for poor inner-city minorities. Thiswasimportant. He begins his concurrence by quoting Frederick Douglass,
“Education means emancipation.” | think that's an important principle the school choice movement will pick up on. It's
similar to arecent book by — I’ m blanking onisfirst name— Viteritti —

PANELIST: Joseph.

PROFESSOR PAUL SEN: — Joseph Viteritti.

PANELIST: Itstartswiththeword of equality.

PROFESSOR PAUL SEN: Thewholeideais that the school choice movement isin part about equality and fulfilling the

promise of equal opportunity in education, especially for the poor and minorities.
Thomas also would grant states broader |atitude than the federal government in terms of the application of consti-
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tutional requirements. It'sinteresting; it'sdoctrinally peculiar. He'sal alone. 1t might not have much consegquence.

There's one aspect of the opinion that's disturbing to me, and that’s footnote five. Now, the way my Westlaw
printout isthat | get the footnotes at the ends of these things and go, oh my gosh, what isthis? | read Thomas as referring
to his opinion in Troxel, the “grandparents’ case. Does he make it “but of” or a*“but see?’

PANELIST: Butsee

PROFESSOR PAUL SEN: —implying that the principle of Piercev. Society of Ssters, of recognizing parental rightsto direct
or control the children’s education is something that, if push came to shove, he would not agree with as a constitutional
issue. It'savery cryptic footnote and | hope I’ m over-reading it. But | find thisinteresting.

Thelast thing | find interesting, and disturbing, though not at al surprising, is the four dissents. There are four
votesin dissent. Thisisafive-four decision. The position of the four dissenters essentially says that the Establishment
Clause requires what amounts to discriminatory exclusion of private schools from a generally applicable, facially neutral
benefit program.

It continues to strike me as extraordinary that anybody would embrace that principle as actually being what the
Establishment Clauserequires. It strikesmeasparticularly extraordinary that justiceswho ostensibly, in other contexts, are
committed to principles of stare decisis, like Justice Souter purportsto be, would take a position that is contrary to Widmar
v. Vincent, 1981; Mueller v. Allen, 1983; Wttersv. Washington, 1986; Mergens, 1990; Lamb’'s Chapel, 1993; Rosenberger and
Pinette, 1995; Agostini, 1997; Mitchell v. Helms, Good Newsv. Milford. There has been asuccession of now 11 caseswhere
| count. | mean, talk about astreak. They only go upto 10in my baseball standings. There have been now 11 casesinarow.

There have now been 11 casesin arow where the Supreme Court hasrejected the proposition that the Establishment
Clause authorizesdiscrimination against religion. Now, hopefully that now sealsthedeal. But what isdisturbing isthat there
are still four votes that are intransigent on this point, and also how easily a single change in membership could reverse that
or asingle change in Justice O’ Connor’s clerks could change that result.

MR.AMMEEN: Atthispoint, we' vegot about 15 minutesfor questions. To getit started, 1’1l throw out thefirst one. | think
the observation of three of the panelists that Zelman is a modest decision, that there was not something earth-shaking or
ground-breaking here, is pretty interesting. 1’ve got a question about three passages Chief Justice Rehnquist put into the
decision, at pages 7, 11 and 21, where he refersto a consistent and unbroken chain of jurisprudence. He states, essentialy,
that the Court has never found aprogram of true private choice to offend the Establishment Clause. Intheopinion’s next-to-
last sentence, on page 21, Chief Justice Rehnquist writes, “1n keeping with an unbroken line of decisionsrejecting challenges
to similar programs, we hold that the program does not offend the Establishment Clause.” |’ m curiousif thisisone of those
“nuggets’ that is designed to foreclose for all time issues concerning the “true, private choice” type of voucher program
here.

PROFESSOR PAUL SEN: Canl jumpin? Itmay be. | don’t think Justice Rehnquist thinksthat the dissenterswill now come
along simply because there have been 11 decisionsinarow. | think that sort of languageis classic Rehnquist craftsmanship
to make sureto hold shaky votes. Justice O’ Connor is sometimes very stare decisisfocused, and this opinion — you know,
the Chief held it for himself. Those of us who do nose counting thought that this had to have been assigned to Scalia or
Kennedy in terms of the number of opinions they’d written on February-heard cases. But wisely, Rehnquist keepsiit for
himself. He'svery good at holding votes on board, and | think thisis Justice O’ Connor language.

MR.SCOTT: Mikeisright. There'salso, though, of course, morethan onetradition out there. And | think that’sthething;
thereare parallel traditions. So you read this opinion and think, oh, my God, asMike said, how could they have cometo any
other decision? How could thisbe afive-four decision? Well, there also are some other traditions out therein our establish-
ment clause jurisprudence besides this one, and we're seeing, of course, the neutrality theory rise to the top here.

MR. STERN: I'm going to say onelast thing about this, that sitting under apicture of Madison, | don’t find it hard at all to
understand how that can be discrimination against religion. | think that Jefferson (who wrotethe constitution in Virginiathat
Rosenberger challenged) and Madison in fact intended that sort of discrimination. They also intended to provide preferred
treatment of religion under the free exercise clause. One of the prices that we have paid for the emphasis on equality and
neutrality under the Establishment Clauseis essentially gutting the Free Exercise Clause.

Scalia stheory in Employment Division v. Smith, that neutral laws don't require special justification even when they
impingeon religious practice, isthe mirror image of his Establishment Clausetheory. Indeed, it would bedifficult to maintain
neutrality under the Establishment Clause and non-neutrality under the Free Exercise Clause. | think it's abad bargain for
religioninthelong-run.

You' re much better off with the ability to repel legidation that stopsyou from doing what you' redoing privately and
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give up the government subsidy. | don’t think it's possible to separate the one from the other, nor as Steve has said, is the
notion of discrimination against religion, whichiswhat it is, alien to our constitutional tradition. That’swhat Jefferson and
Madison fought about in the post-Revolutionary era.

AUDIENCE PARTICIPANT: I'maphilosopher of law, and | was surprised at what strikes me asthe Court being so caught up
inso many irrelevanciesin trying to decide alegal decision likethis. But we have protagonists on both sides of the decision
because of its political consequences.

| admit that Professor Rice switched this morning from the legalities to the political ramifications of the case. |
rejoiced, even though | sort of expected the decision. My wife considersit adisaster. Sheteachesin the inner-city school
system and thinks the private schools won't take any disabled kids for which the public school has to spend alot of extra
money.

But we have aMuslim private school in Columbus, Ohio. Judging the way the judges themselves get involved in
irrelevancies, thepolitical community will beeven moreinvolvedinthose. | canforeseevery easily if Ohiotriedto expand this
to the inner-city of Columbus, not only the legislature but the entire community would have some very serious questions
about whether this Muslim school has teachers like the 700 Imans educated in Saudi Arabia.

If the school s are teaching that the Nation of Israel isillegitimate according to international law, or that malesand
femal es should be mutilated sexually, therewill be real questions about the content of what private schoolsareteaching. And
the legidlature would be very much concerned with that. And | think the entire community would be, too.

So, hiswarning— I’ veread things critical of you going thisway. Professor Rice’ swarningswerefrightening to me,
and | had to sort of agree that going thisway is going to be very dangerous, at least in our temporary situation.

PROFESSOR GREEN: Youknow, | don’t hold much out for Professor Paulsen’sfuturelitigation insofar asforcing public
school districtsto allow for funding for private schoolsif they don’t want to. But | do think thisisoneareawhere heisgoing
to be successful because you can't start making distinctions between religious groups, and the Supreme Court doesn’ t know
what to do with free speech. It's going to be almost impossible to figure out where you draw these lines, which is exactly
right. Therewill be, of course, Islamic academies. Thereisin Cleveland — and Milwaukee?

PANELIST: They wereinCleveland.

PROFESSOR GREEN: —inClevelandthere’sone, yes. Of course, there'sgoing to be. And how you' regoing to go about
trying to exclude those religioudly affiliated institutions with which some people may have some concerns about what's
being taught, | don’t know, but that will be a case that certainly will belitigated.

MR. STERN: | don't know if we haveto respond. Hiswifehasalready overruled him.

AUDIENCE PARTICIPANT: | wantedtodirect thisquestionto Steveand Mark. | wasintrigued by Marc, or one of you, who
criticized Justice Rehnquist a little bit for ignoring the facts. 1'd been listening to your presentations and reading the
arguments that were made in the briefing and so on, up through the various courts, and it struck me that you all along had
ignored redlity.

Obviously in Marc'scase, and apparently in Steve's, you have some deeply held religiousor theistic beliefs of your
own. But asapractical matter, public education has become exactly what theologian Alexander Hodge predicted or proph-
esied a century ago — the most massive engine for the propagation of atheism that the world has ever seen. It creates a
clearly atheistic world view in which students are taught.

Itiseasy to pick out aspecific program like the onein question, identify afew overtly theistic schools and say that
clearly government isacting selectively inrelation toreligion. But thiswholefocusisnot merely ignoring theforest for the
trees; it's picking out a single tree and scraping it for fungus.

The idea that we are somehow perpetuating this wonderful state neutrality towards the religious beliefs of indi-
vidual school children is just sheer nonsense.

Secondly, moving away from areligious perspective and on to the economic perspective, again, if you pick out a
singlediscrete program like thisand identify only those specific schoolsand children involved in that discrete program, you
can say yes, inthat small universethereisanet transfer of dollarsfrom someone el seto individualswho are practicing their
religion. But if you simply step back and analyze it the way that probably a more Libertarian entity would — IFJ or the
Freedman Foundation — and say, ook, what isthe net effect of all state action in regard to education?

As Justice Rehnquist says, put all the activities and all the options on the board. Look at the taxation that
government does from privateindividuals, to transfer that wealth to other private individualsto carry out the benefits or the
viewpoints that they espouse. You have in government action in the various states a massive transfer of wealth from
individuals who wish to practice theistic religions to those who are perfectly satisfied with an atheistic viewpoint perpetu-
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ated by public education.

Thething that frustrates meto no end iswhat | view astheintellectual dishonesty of thisentireareaof litigation. |
do not for amoment question your own personal integrity involved in this. But the way that thislitigation is conducted in
general, thereal questionsnever arise. And thisalmost frenetic focus on these minisculeissuesand little programs seemsto
me to be lancing aboil on an elephant; you' re worried about spreading germsin your house when the el ephant’s stomping
the placeinto oblivion. So, | think you've got my point. 1'll let you respond.

MR.STERN: Totakethesmaller point first, if youlook at thebrief that | hel ped write, we do not make the argument that you
look at the voucher programinisolation from the other choices. Our submissionwas, it didn’t matter what the other choices
were. Onething the Constitution saysthe government can’t spend itsmoney onisreligiouseducation. Wedid not think that
the court of appeals effort to distinguish between statutes and section numbers had any appeal. It had none to us and we
didn’'t makethat argument.

Second, thisis not a decision about the ability of the government to use taxing power to transfer wealth from one
group to the other. The Establishment Clauseisnot about libertarianism or non-libertarianism. | have thought for along time
that the voucher argument is really not about the Establishment Clause; it’'s about two different conceptions of the role of
government. Anybody who's listening to today’s argument has heard very elogquent defenses from alibertarian position of
that point of view. It'snot apoint of view | shareat all.

The blaming of al that ailsthe public schools on their non-theistic — not atheist but non-thei stic nature — wholly
ignoresother factorslikeracism, which clearly infected the Clevel and school s; they have been under desegregation order for
adecade or more. Wealth disparitiestoo play in role. The reason why the suburbs didn’t take any kids from Cleveland has
nothing to do with monetary amounts. It hasto do with the fact it's the most segregated urban areain the United States. It
was entirely foreseeable that the suburban schools are not going to take poor children from Cleveland.

The Cleveland schools have won alawsuit against the State of Ohio for systematically underfunding this. To say
that John Dewey isresponsible for all that ailsthe Cleveland public schools or any other urban public school system seems
to meto bejust so unredlistic.

Let me moveto thelast argument, which isthe crux, | takeit, of the speaker’s position that the public schoolsare a
sort of engine aimed at the destruction of religion in the United States and they represent the non-theist, John Dewey — all
that stuff. | have no doubt that there are public school teachers who have that view, maybe public school superintendents
who have that view, though most public school superintendents that I’ ve met are not at that level of theory.

They get to be where they are because they offend nobody.

Thereisno such plot out there. It defiesreality to say that thereis.

There is a serious question of constitutional theory here, between a bipolar and a trivalent view of religion and
society. Thequestioner’sassumptionisyou’ re either with usor against usand you haveto fit everything you do into you' re
with usor you' re an enemy.

The Constitution doesn’t make any sensethat way. The only possible model that makes senseisthree positions—
the government as an agent or propagandist for religion; the government as an agent or propagandist against religion; and
government is disinterested, neutral, toward religion.

What the courts have meant by neutralsis that third position.

There are people who have religious views that are incompatible with that trivalent position. They cannot for
legitimate and sincere religious reasons, accept the possibility that there is some sphere where religion doesn’t control or
their religious beliefs don’t have to control. That'sfine. But if you don’t agree with that, then we have avery fundamental
disagreement about the constitutional order. That's just one of those fundamental debates that we will have to debate.

MR.AMMEEN: I'mgoingto break infor asecond here. We' vegot three peopleinlineg; we' re startingto run over alittle bit
but we want to get through the questions of the folks who' ve been standing at the mic. So | just ask that the questions be
kept short, and then after we finish the discussion we' [l move down to the State Room, where lunch and a third panel will

begin.

AUDIENCE PARTICIPANT: Thank you. I’dliketo offer one brief comment and then aquestion. Thisisbased on scanning
the case during the panel here. Stephen Breyer, inthefirst paragraph of his dissent, saysthat he wantsto emphasize therisk
that publicly financed voucher programs pose in terms of religiously based social conflict. And all the dissenters seemed to
pick up onthis. | think that’s misplaced significantly. | mean, it'sthe plurality of choicethat dissipates strifein our society.
There's nothing more likely to create dissention as when you put everybody of different beliefs in one pot, in one public
school, and expect themto get along. For example, areyou morelikely to have Jewish kids and Muslim kidsin this country
fighting today in apublic school in light of what's going on inthe Middle East, or would it be better if their parents had them
attend their own schools and then mix with the rest of society to the extent they want to? | mean, to meit'sthelatter option
that’s much moreclear.
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The question I'd like to ask was something that Clarence Thomas, who | think obviously isthe most emotionally
charged judgein this case, got into, and that is whether the incorporation doctrine, the application of the 14th Amendment
through the 1st Amendment or vice versato the statesreally appliesin this case to the extent of the Establishment Clause or
not. He seemsto be the only judge who got into that, and | don’t know — for those of you who have a better background
in this area, is that a doctrine that has any legs with any of the other justices, or is he the only one who sees a distinction
between the Free Exercise Clause and the Establishment Clause?

MR.KOMER: Thishasnolegs.
PROFESSOR PAUL SEN: Nolegs.

MR.STERN: Zip.

* This panel was part of a conference sponsored by the Federalist Society’s Religious Liberties Practice Group and
Indianapolis Lawyers Chapter. 1t washeld on June 28, 2002 in Indianapolis, Indiana.
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RELIGIOUS LIBERTIES

ScHooL VoucHERs: PasT LEssoNs AND FUTURE PROSPECTS
THE Successes oF VoucHER PrRoGraMS THuUs FAR

Mr. Danny LaBry, Washington Scholarship Fund

Brother Bob Smith, Messmer Catholic Schools

Mr. Robert Enlow, Vice President, Programs and Public Affairs, Milton and Rose D. Friedman Foundation, Discussion
Leader

MR.ENLOW: Wearetalking about thereal world, and it isimportant to note that some of the previous panelistswho were
critical of school choice and school vouchers are no longer here to actually defend the comments that they made. For
example, one panelist said, thisis about the real world; the Justice’s opinion is abstract and other-worldly and that any
reasonable person would consider this decision (Zelman v. Smmons-Harris) unconstitutional. Well, in my world, which |
consider adlightly morereal world, apar isapar: afourisafour; athreeisathree; afiveisafive;anda5-4isa5-4. Thatis
the end of the story.

We need to make sure we're clear about that. We can whine about different dissents; we can complain about
different things. Andtherearelegal, reasonable debatesto behad. But thefact isthat it wasafive-person majority who ruled
very strongly, asfar aswe cantell, in favor of giving parents the choice of schools. And the critical difference between one
of the panelists on the legal side and my personal opinion was the misunderstanding of direct aid versus indirect aid.
Vouchersin Cleveland are more different than food stampsin many ways— direct aid to aparent who can chooseto usethem
wherever they want, whichisin fact, the genesis of Dr. Friedman’s argument.

| was originally supposed to only be the moderator of this panel. We were going to bejoined by Pat Rooney, who
unfortunately isill and cannot joinus. | have also been asked to do alittle speaking, and in the true nature of Milton Friedman
and free markets | am being alittle flexible, we are responding to the marketplace. What | am going to do very quickly is
introduce our two esteemed panelists and et you know what we are each going to talk about.

First, isMr. Danny LaBry, who is the President and Executive Director of the Washington Scholarship Fund. The
Washington Scholarship Fund is a non-profit organization giving out private scholarship vouchers to low-income children
in Washington, much like our Choice Charitable Trust herein Indianapoalis. It servesanumber of kids. It startedin 1993 with
56 children and now has over 1,300 students that are receiving privately funded vouchers to over 130 different private
schools.

Prior to being the executive director — | just found this phenomenal — Danny worked as a fundraiser for many
years in non-profit education settings, but he also worked for NASA, which is great. He was the senior vice president of
program innovations at the Challenger Center for Space Science Education. He also directed development of educational
programs at the Space Center in Houston.

| was saying to Danny at lunch | cannot think of a better example of how indirect aid works than NASA. When
President Kennedy got up and said, you know what? We are going to land aman on the moonin ten years, well clearly, they
didn’t build agovernment rocket ship. They actually built it with private enterprise and private companies being paid for by
the government. So, | wasreally excited. Danny isgoing to talk about the Washington Scholarship Fund and the recipients
of the Washington Scholarship Fund — the real stories.

Thenext panelistisBrother Bob Smith. | have had the distinct honor and pleasureto get to know Brother Bob over
thelast few yearsout of Milwaukee— infact, one of the original pioneersin Milwaukee of the school voucher program and
one of its longest defenders. He is a member of the Order of Friars of the Minor Capuchin since 1979. Brother Bob's
experience isincredibly varied. He hasaB.S. in Criminal Justice and a B.S. in Sociology and a M.S. in Administrative
L eadership and Supervision. He hasateacher’s certificate and a principal’slicense. This man knowswhat is going on, not
only in the City of Milwaukee, but also in cities and urban areas around the country.

Prior to being named the principal of Messmer High School in 1987, he was with the Michigan Department of
Corrections. And hereis something really interesting about the evolution of the voucher program and the private market in
Milwaukee, just looking at Brother Bob's experience, from Messmer. He was elected first as principal of Messmer High
School. He then became president of Messmer High School. You can see the change in title to a different understanding.
Then, from there he became president of Messmer Catholic Schools. Hence, they have created anew school and they have
agrowing and budding business for children in Milwaukee.

Brother Bob is obviously a frequent keynote speaker, a man who has many awards, who is on many boards,
including the Bradley Foundation, the University School of Milwaukee, and many others. There were three awardsthat he
received that | think are outstanding: The Archbishop’s Vatican || Award for Education; the Governors Commendation for
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Education; and of course, thereisaBrother Bob Smith Day in the City of Milwaukee by Proctor Casey.

So, Brother Bob will be our panelist, and | am glad to have him herein our great city of Indianapolis. | know he has
been here before, and it isnice to have afriend here aswell.

My goal isto givethe really boring detailsreally quickly before you get to the real world of school vouchers and
their success so far, but | am not going to betalking about parents and theimpact and the community involvement that people
have. | am going to talk about what are the inputs in terms of voucher programs and school choice programs around the
country. We know our educational establishment lovesto talk about inputs. What are the outputs about educational choice
programs? What are the numbers in terms of inputs? What are the numbers of children in the programs? What are the
number of schools accepting vouchers and tax credits? What are the amounts of vouchers and tax credits? Let usjust look
at the hard, cold numbers because, of course, to the education establishment they mean something.

M ore money means better education— weall could debatethat until we' reblueintheface. Therearefivevoucher
programscurrently in America, and there arefivetax credit programs. It isniceto know that when the Friedman Foundation
started, there was one in Milwaukee and two voucher programsin Maine and Vermont. Since we have started, since early
1995, there are now ten school choice programs around the country.

L et mefocuson thevoucher programs. Cleveland hasalimited low-income voucher for theresidents of Cleveland
City. The number of childreninthe programis4,457. The amount of the vouchersisup to $2,250. The number of schools
participating — 56 privates schools, 46 religious, 10 non-sectarian. Now, there could be abillion more schools; maybebillion
isalittle large. Thefact is, suburban schools in adjacent districts decided not to take vouchers. They could have taken
vouchers for children in Cleveland, they decided not to, despite the fact they would have gotten three times the amount of
$2,250. So clearly, we know where the educational establishment lieson this.

Florida has two voucher programs. Oneis called the McKay Scholarship Program, which | think is an amazing
program. It is alimited voucher program for children with special needs. Any child in Florida that is given an |IEP, an
individualized education plan, iseligibleto receiveavoucher. That isauniverseof 340,000 kidswho areeligible. Currently
we'relooking at about 4,997 in the program, and that isin lessthan two years, if | remember correctly.

The amount of the voucher for Florida's McKay Scholarship isthe lesser of the cost of the student’s public school
or the actual private school tuition, plus categorical funding from the federal government, and top-ups. Parentsare allowed
to top up thevoucher. Theaveragerangeis$3,000 to $5,500. Thereare 357 private and public schools enrolling to McKay
Scholarship children.

Florida's A-Plus Scholarship Opportunity Program — thisisnot alimited voucher programinterms of meanstested.
Itislimited based on failing schools. The State of Florida decided that we are going to give gradesto schools, A through F.
If you fail as a school based on state assessments and a variety of other criteria, twice in any four-year period on arolling
basis — you could fail the first and the fourth years or the third and the fifth year — every child in that school would be
eligibleto receive avoucher.

Whenit started in 1999, there were two schoolsand that number has been maintained until just thisyear. Thereare
currently 70 children in the program, 23 of whom can go to public schoolsthat given agrade of C or aboveand 47 in private
school. There are five private schools and other public schools are part of the program. The amount of the voucher isthe
local district’s per-pupil cost or tuition, whichever isless— again, between $3,000 and $5,500.

Itisimportant to note that thisyear, ten new schoolshavereached thefailing list. That isten new schoolsin Florida,
and that reflects thousands of kids.

Thereisan old program in Maine, the Maine Program, that is known as a tuitioning voucher program. Hereisthe
basic concept in anutshell. Maine has places where they have decided, for whatever reason, not to build and operate public
schools, whether they are elementary or high schools. They said, we are either too rural or do not want to; we are just not
going to operateit. Soinstead, we are going to givethat money to the parents and allow them to choose the school they send
them to. They could choose public schools, private schools, in-state or out of state. There are examples in Maine and
Vermont where children are using vouchers to go to out-of-state schools.

Religious schoolswereinvolved in Maine until 1981. Thereare 11,100 children currently in the Maine Program,
8,100in9to 12. Theamount of thevoucher is$5,732 or the actua private school tuition. Thisisavery important distinction.
In both Maineand Vermont, if you arealocal district and say we have got areally €elite private school over here and think our
kids should go here because John’s very bored in school, but that tuition is $9,000 and we only get $5,700. Well, they can
have ameeting day —it isactually called an annual meeting day — and thelocal town can get together and vote. You know,
we are going to vote to allow $10,000 to go to this school, and our kids are going to go there. And they do that. Itisavery
unique program in that fact. There are 150 schools that are accepting tuitioning students.

Milwaukeeisthe next voucher program. Itisalimited voucher program; again that meansit istested for the City of
Milwaukee. There are currently 10,882 students in the voucher program, which constitutes slightly above 10 percent of
Milwaukee public schools’ enrollment. The program is capped at 15 percent, which is about $15,000. The amount of the
voucher isthe lesser of $5,553 — and | leave it to Brother Bob to talk about the actual details of how that works — or the
actual private schooal tuition, so it isthe lesser of the two amounts. There are currently 106 private and religious schoolsin
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the program.

Oneof my favorite sayings— | learned thisfrom Brother Bob and K evin, who took usup to Milwaukee on anumber
of occasions. Zakiya Courtney in Milwaukee likes to introduce Milwaukee as a city of options. That iswhat Milwaukeeis
right now. Thirty-seven of these schools, by the way, have started non-sectarian schools since 1995, so there is more
evidencethat the market will work.

Vermont isthelast voucher program. It isanother vouchering program, that is, where they do not have enough or
decide not to build schools. There are 6,336 children in the program. The voucher amount is $7,347, or again, the actual
amount of tuition. There are 148 schoolsthat are receiving voucher students. Interestingly, in Vermont, in astudy wedid at
the Friedman Foundation, 95 percent of the school districtsin Vermont received voucher dollars— 39 percent of thedistrict’s
voucher students. This is after 100 years of having programs in existence. So, this is the impact, long-term, of school
vouchers and school choice.

What doesthismean in terms of input? Thisisthelongest section, so | will just get throughiit. It meansthat there
are 37,000 children currently receiving publicly funded vouchersin thiscountry. It meansthat the average voucher isaround
$4,480, so please do not let anyone say that there is not a large voucher out there. And there are more than 882 schools
accepting voucher children; many of those have started recently.

Intermsof tax credit programs, thereare six tax credit programsin this country — Minnesota, Arizona, lowa, lllinois,
Pennsylvaniaand Florida. Most of those are in a situation — we do not know much about Pennsylvania, Floridaor Illinois,
because they are brand new. They are pretty new — 1999-, 2000-, 2001-enacted programs — so we know very little about
them. Wealso do not know much about lowa, except that |owa’stax credit programisavery low-level program of a$100 tax
deduction.

We do know alittle something about Minnesota. Again, just likethereare differencesin types of voucher programs,
thereare different types of tax credit program. Minnesotaisadirect tax credit program, wherelower-income parents can get
atax credit, or atax deductionif they are higher income. Thetax credit could also berefundable. | cannot think of anything
morelikeavoucher than arefundabletax credit. 1n 1999, in Minnesota, morethan 57,000 families claimed an averagetax credit
of $369 per family for approved educational expenses. But half of those families claimed acredit had anincome of lessthan
$20,000. So, please do not tell methat peoplewho are* dysfunctional” do not know how to operate and get their kidsagood
education. 1n 1999, 191,000 families claimed atax deduction for approved expenses. Thetotal deductionsclaimed were $206
million, for an average of $1,178 per family.

In Arizona, whichisascholarship tax credit — what Arizonais, is Danny’s Washington Scholarship Fund, where
donors who give to Danny’s fund can get atax credit from the state. That isal itis. They are called student tuitioning
organizations in Arizona. They then can distribute vouchers out, scholarships, to children. In 1999 in Arizona, 31,875
taxpayersdonated $13.7 million to 31 student tuitioning organizations. The average donation was $430. In 1999, the student
tuitioning organizations awarded 3,800 schol arshipsto children from mostly low-incomefamilies, for an average scholarship
of $637.

Those are the inputs. And if were in the education establishment, we would stop there and say we need more
money.

WEell, right now, let ustalk about the outcomes because, frankly, thisiswhat matters. Thisiswhat mattersfor kids.
What are the outcomes of choice programs? Parental satisfaction — in Milwaukee, Cleveland, Florida, and for numerous
other private voucher programsthat have been studied by Harvard, Princeton, University of Wisconsin, Indiana, and Florida
State University, al these programs.

What are their findings? Every evaluation shows increased or substantially improved parental satisfaction. | am
sure Danny will tell you about his program. Thekey point — parentswho use vouchers are more satisfied with their child’s
school —itisthe samething in tax credit program, whether it is public or private— and they get moreinvolved intheir child's
education. Wow, you have a choice, you get more involved.

Outcome number two — academic gainsin students. Let usget clear onthis. Programs studied intermsof publicly
funded voucher programs — Milwaukee, Cleveland, Florida, Maine and Vermont. Tax credit programs are much more
difficult, by theway, to research on academic gains of children becausetheway they are set up, you cannot actually track the
students easily. So, we have little knowledge of tax credit programs.

We do have a significant and growing amount, of knowledge on publicly funded voucher programs. Again,
researchersat Harvard (two researchers at Harvard, one of whomis Carolyn Hoxby, who isan awesomeresearcher), Princeton,
Indiana University, University of Wisconsin, Florida State, Houston Baptist.

What arethefindings? In Milwaukee, whichisold data, and | am surethat othersin Milwaukeewill say that we need
anew study, third- and fourth-year studentsin Milwaukee gained 5 to 12 percentage points increase in math and reading.
They score, according to Princeton, 1.5 to 2.3 percent higher per year on the lowa Test of Basic Skills. According to the
University of Wisconsin, voucher students and public school students were the same.

Now, that is a very interesting one because that last finding was John Witte from the University of Wisconsin
Madison. He basically said, you know what, we have studied the voucher program and parental satisfactionisup, parental
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involvement is up, but academic test scores are equal. Well, guess what. If that was the establishment, how much do you
think they would be trumpeting the incredible gainsin parental satisfaction and parental involvement.

Second, Cleveland — data shows small but statistically significant increases in student achievement in two out of
five areas, language and science.

Florida— the performance of students on academic testsimproveswhen public schools are faced with the prospect
that their students will receive vouchers. When you are in afailing school once, what happens? You start getting better,
quicker.

Maine and Vermont — thisisastudy that we think is actually important — school sthat attract agreater percentage
of voucher money typically outperform on standardized test schools that attract less money. That is regardiess of other
factors, such as demographics, school location and per-pupil cost.

What is the key point here? Thereis no credible study in the United States by a credible researcher that shows a
negative correlation between vouchers in choice and test scores, that we understand.

Public school improvements— well, the public schoolsimprove quickly. Programsstudied by Milwaukee, Florida,
Maine, and Vermont. Researchers— and thisislikely the most important one— Caroline Hoxby, who | hope Brother Bob will
talk more about — apaper by John Gardner, aMilwaukee School Board member, the Urban League of Greater Miami, Florida
State, Milwaukee. Overall, an evauation of Milwaukee, according to Caroline Hoxby, suggests that public schools have a
strong positive response to competition from vouchers. Schools that face potentially the most competition from vouchers
had the best productivity response. That isfrom Hoxby, which is one of the few peer-reviewed studies on school choicein
America

Also, during thetime the school choice program — according to Milwaukee public school members, MPS students
improved on 11 out of 15 tests. Full-day kindergarten was expanded. Seventy-five million dollarshasbeen givenin private
investment to public schools, which has never happened before. Hiring and firing of teachers has moved more toward the
school local level. So, we now have an incredible thing happening. Public schools areimproving.

The samething is happening in Florida. Guesswhat happened when vouchers became availablein Florida. Well,
let us see — those first two schools, guess what they did. They hired new teachers. They extended their school day. They
required parent-teacher conferences. All this stuff, they had said they couldn’t do without more money, but of course they
didit very quickly. Public schoolsrespond to competition.

In Arizona, we do know alittle bit about the tax credit and theimpact on public schools. Asaresult of thetax credit
for public schools—that is dual tax credits, both for scholarships and for public schools — Arizona public schoolsin 1998
received $8.99 millionin contributionsfrom taxpayers. 1n 1999, $14.7 million. 1n 2000, $17.5 million. Public schoolsare not
being harmed by school choice. Itisthat ssimple.

I will now quickly movetothelast issue, the financial impact on public schools. Thereisamyth out therethat | am
sure you' re going to hear, and which you heard today. Oh, Cleveland takes $15 million away from the public schools. It
comes straight out of the budget. There is a myth that vouchers in school choice and tax credit drain money from public
schools.

Again, these programs have been studied in terms of their financial impact — Milwaukee, Cleveland, Florida, Maine,
Vermont, aswell as Arizona. In Milwaukee, which Brother Bob will talk more about, in ten years of the choice program
spending, actual spending in Milwaukee public schools has gone from $604 million to $968 million.

Quickly, let usthink about Indianapolis, if youlive here. When| camein 1995, | think the budget was $375 million.
Doesanyone know what itisnow? It has easily doubled sincethat time. So, whether question of causation isthere, thefact
isthat urban public school districtslike Milwaukee are just simply doing what therest of thenationis. They aregettingalot
more money. Thereisnoway you can makethe argument that vouchers are taking money away when you are doubling your
budget every year. Also, per-pupil spending isup from $6,064 to $9,400 in Milwaukee.

What are the most important things? If the program were eliminated and 10,000 students had to go back into the
public schoolsin Milwaukee, the cost is estimated to be at $70 million of added operating expense every year and $70 million
for new facilities. So, thereisanother burden. In fact, one could make the argument that vouchers are saving Milwaukee
money.

InCleveland, itisthesamething. Sincethe start of the programin 1996, general operating expensesfor Cleveland
public schoolshave risen from $559 million to $662 million. Per-pupil spendingisup from $7,900 to about $8,800. Itisthesame
thinginFlorida. In Floridasincethe start of the program, schoolsidentified itsfamiliesreceived morethan $331 million.

Now, quickly, to back up the saving money, | will go to the Maine and Vermont study that Houston Baptist did. We
talked about how schools where the competition is greater have atest scoreincrease. Well, let usjust take for a second the
assumption that money makes a difference. What would it cost in Maine and Vermont to actually buy that test score
increase? What it would cost the states of Maine and Vermont to buy that increase in test results, which happens for free
because of competition, is$909 per student per year, or $300 million extraper year. So, Maineand Vermont are saving alot of
money for their states.

So, | guess the question, before we quickly turn to Danny and Bob for their comments — | have been talking alot
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about the details, what are the current programs. They will tell you alot more about the human stories and the actual details
because | do not have as large a grasp as either of them.

What do we know? All of the opponents’ misstatements so far have been answered and corrected. They have said
parents do not make good decisions. Well, guesswhat. Parentsin voucher programs make good decisions; they are happier
and moreinvolved. School choice doesnot work — guesswhat. Children are doing better. They are happier. Public schools
don’t improve; they are going to be harmed — public schools are getting better and responding to competition. But money
isgoing to be drained; we are going to take money away — no, financially public schools have not been harmed by choice.
Infact, in many states, including Arizonaand Minnesotawhere there are tax credits, they have been substantially benefited
by theintroduction of choice. And now we know that school choiceislegal. Itisconstitutional by what | consider afive-
person majority.

Thequestioniswhat isnext. Thisisimportant because where dowego from here? The opponents of choice, in my
opinion, areexposed. All of their misstatements have been answered, rebutted and corrected. They are going to keep coming
up with them and we are going to keep rebutting them. But they have nowhere to run and nowhere to hide, asthe old song
goes.

WEell, what isleft? What isleft isthe one tool that they’ ve been using that we have not yet challenged, and that is
raw power. That is something they have been using over and over behind the scenes to defeat school choiceinitiatives all
over the country. They will be exposed for what their self-interest is, and the power that lies behind that self-interest, the
amount of money that lies behind that self-interest.

Theother thing | need to say about what will happen next isthat thisfight will bein states, wherethat power will be
exercised by opponents of school choice. | will also say that | believethat the closer and closer we get, the morewe build on
these issues like approving school choice work, the fighting is going to get dirtier and dirtier.

The only thing | can say to that in the end is that my task as a proponent of vouchers — | would not speak for
Brother Bob — isto meet strength with strength. Thisis about raw power, who has it and who does not, and how we are
going to ensure that those who do not exercise the same power that many of ustake for granted in education are enabled to
make that same choice, whether they do agood job or not.

So, those are my comments on the outcomes and inputs of voucher programs and where to go next. Danny, why
don't you tell us about the Washington Scholarship Fund and the real side of thisissue.

MR. LaBRY: Youbet. Dick Komer made avery interesting comment earlier, and | have had the privilege of hearing this
reinforced several times. But, in talking about one of the reasonsthat the Supreme Court took the case wasthat thistime, it
had somevery real implications. Therewere4,300 kidsin an obvioudly failing school system that were going to beimpacted
by their decision. And that made a difference on the decision to go ahead and take the case and make a ruling on it.
Oftentimes, we talk about the statistics and policy studies, and we have got all kinds of posturing and positioning that goes
on. But one of the thingsthat we need to remember isthe familiesthat are actually going through this, the familiesthat are
in need. They are often kind of taken out of the equation in some of these larger discussions.

Before | introduce you to those, there was al so the comment made earlier that these families are— the mothers and
grandmothers and auntsand uncles are “ dysfunctional.” One of our speakersearlier, Mr. Stern, made that comment. | want
youto keep that in mind. Hisdescriptionis“dysfunctional.” | haveaproblemwith alot of thelabelsthat are appliedtoalot
of the children that are coming out of the public schools looking for our help, and | would like you to keep a couple other
wordsin mind. | want you to keep the words “disciplined,” “committed,” and “dedicated,” instead of dysfunctional.

Therewas also acomment made earlier — and | forget who made this one— but therewasaninsinuation that it is
coincidental that the amount of the scholarships or vouchersin Cleveland were right about the same as the Catholic school
tuition. | get hit with thisalot that you are working with the Archdiocese and all thisisabig conspiracy and it isall about
getting more kids in the Archdiocese.

WEell, right after | came on board with the Washington Scholarship Fund, there was a pretty intense discussion
going on about raising the amount of our scholarships again. And let me characterize our board for you. Number one,
nobody on our board iswearing acollar. | have Jewish on my board; we have Protestants on our board; we have Catholics
on our board; we have people who do not declare a denomination on our board.

The decision that was going around the table about how to set some of the amounts of these scholarships had alot
more to do with the needs of the families, the rates of tuition that were going up, and also how much we could actually
fundraise from the private community that waswithin the area.

| have been there for a year and a half and | have never had a formal meeting with the Archdiocese or the
Association of Christian Schools International or anybody else. We have set it based on the needs of the families and what
the market is demanding out of the tuition being increased. It iswhat you would expect. So, no bishops, no cardinals, no
ruler-toting nuns— just some committed community people.

Let meread for you acoupleof |etters, to really get to know the familiesthat arein these programs, these are actual
letters. These are not scripted letters. Thisis not a fundraising ploy, where we give somebody a letter and say can you
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handwrite thisfor us. These are parents who are actually writing these letters.

Thisisfrom Carmen Ali. Shehasasoninour program. Shesays, “If it wasn’t for the help you give, it would really
be hard for meto keep [Jovan] in Holy Name. | applied for the scholarship because | wastruly fed up with the public school
system. Jovan hasgrown up socially and academically wise. Hewashaving avery hard timewith thework, but now that he
isat Holy Name, the teachers spend moretime hel ping and tutoring. He getsalong better with the other children. Heisalot
happier child. | am presently working two jobsto keep my sonin the schoal, but it isworth every hour | putin.” And again,
that is Ms. Ali and her sons.

PatriciaMcCoy — “WSF has made the lives of my grandchildren meaningful. Thefinancial support received has
alleviated much stressin trying to provide astable environment for three children. My grandchildren’s parentsare not inthe
home. Therefore, there are some emotional problemsthat exist. But with the caring extending family and Christian education
these children receive, it has helped them grow academically and emationally aswell. | expect with the stablefoundation that
has been created through St. Anthony’s School and your generosity, their futureisvery bright. Thisyear, because of budget
congtraints, | have to pay their book feesin advance. This, of course, is a budget item that | had not anticipated. After
reworking my personal budget several times, | found away to take care of thefinancial obligation. | continueto pray for the
sponsors who support the mission of WSF so that other parents can receive this gift as well.”

And one of her grandchildren, Ashley J., also said, “My nameis Ashley Jasmine Byrd, afifth grade student at St.
Anthony’s School. | am doingwell inmath. Mathismy most difficult subject. My math teacher has been providing tutoring,
which has hel ped me become more proficient inmy math skills. I'dliketo thank WSF for their support in helping to provide
aquality Christian education for my brothersand I.” Again, that is another real family that is benefiting from this.

Another young lady, Lena — “Thank you for helping me get a better education. | love my school and al my
teachers. Please continue to support the Washington Scholarship Fund because it helps kids like me get more out of life.”

Her mother writes, “By being blessed to have this scholarship, it has made it possible to send my children to a
smaller school that can provide better attention and amore positive environment. | applied for the scholarship because | was
unable to pay the full tuition with my income. The Washington Scholarship Fund has helped meto feel at ease by sending
my children to private school versus alarge public school. Lenahas begun to come out of her shy shell and be more open
in classroom participation, and her school has a good computer lab and science lab.”

You are starting to see some characteristics there that really have come out in some of the studiesand stuff. Wehad
one, the grandmother talking about the way she moved her personal budget around. This mother talking about wanting a
small classinstead of large classes — these kind of reflect alot of the findings that have been there.

Thisoneisfrom EstellaAra ono, whoisasingle mother in our program. “Thank youfor all your help. Without your
support, my daughter would not be in the school that sheisin right now. | am asingle mother, and it is difficult, or rather
impossible, for me aone to have my daughter in aprivate school. My daughter isavery talented girl and she likes school.
From the bottom of my heart, | give you sincerest thanks, and may God bless you and all the people who have made a
wonderful deed of helping low-incomefamilies.”

Any timewetalk about the program, wetry to put our focus back on the customers, thefamiliesthat we are actually
there helping. It isavery mission-oriented approach, and that iswhat you seein alot of the private scholarship programsthat
arearound. Andyou find the same characteristicsin thefamiliesthat are using publicly funded funds. Theseare not families
that are slamming the public school system. | think one of them referenced that it was abad public school situation. Most
of them just recogni ze that they do not have the types of opportunitiesthat they would like for their children to have and they
arelooking for abetter environment to place their childrenin. They areall motivated by different things.

There are alot of others from which you will hear safety and a lot of the other issues. Asamatter of fact, in the
Harvard studies, and our particular one in Washington, D.C., and one that they did nationwide for Children’s Scholarship
Fund, when you look at the reasons that these families are choosing the schools they do, the top reasons had to do with
academic quality, location, discipline and safety of the school. Religious reasons fell underneath all those other reasons.

| think between the national one and Washington, D.C., we had afew that switched position there. But the primary
reason that they are choosing these environments, and oftentimes they are faith-based environments, is not particularly for
thereligiousinstruction. It hasalot more to do with the current situation they are in and then recognizing that they are not
getting a solid education, and they are looking for a better environment for their children.

Of the 1,300 studentsthat the Washington Scholarship Fund currently supports— and it was mentioned earlier, our
children are spread out at about 130 different schools; it's actually 131 — 130 private schools and one public school. We
actually have one family that wanted to go to a D.C. public school, a magnet school that has an out-of-boundary tuition
option.

Thisfamily relocated so that they were outside of the District but still within one of those surrounding counties, and
so they were ableto use the out-of-boundary tuition option to put their childrenin—it iscalled the Duke Ellington School for
the Performing Arts. And anybody familiar with D.C. knowsthat it isone of thetop-rated school s and one of the sought-after
schoolsin D.C. But for thisfamily, the only way they could get in was by paying tuition to bethere. And so, | alwaysthrow
that little caveat in, that again it isabout empowering the family to makeachoice, not just trying to position the public schools
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against the private schoals.

Our average scholarship last year for K-12 was$1,545. Theaveragetuition being paid between all thechildreninall
those schoolswas $3,816. So, alot of the opponents often say that the vouchers are too small to make any difference. You
heard onelady | am going to go back to— | do not look at it asdysfunctional here; | look at it asdisciplined and committed.

Onelady wastalking about the second job that sheworksin order to pay therest of that tuition, to pay the book fees
and the other expensesthat go along. With that spread and what we provide as ascholarship and what isstill therein tuition,
which does not include book fees, uniforms and the other things— even our families— the average adjusted grossincome
is$22,326. Thesearethefamiliesthat we aretalking about.

They are still paying out of pocket between $2,000 and $3,000, even with the scholarship assistance, in order to be
inthe environmentsthey arein. When you look at the discretionary income that these families, typically that isabout al the
discretionary income they have. They are so disciplined and committed to this that they are putting almost their entire
discretionary income toward the future of their children.

If you look at the breakdown of our students, it is kind of what is expected and what you see across the country.
Sixty-five percent of them end up in parochial schools. We have 17 percent in other Protestant faith-based schools. Seven
percent are in independent schools. Eight percent are in other preparatory schools, like those types of schools. And three
percent arein lslamic schools. Again, thefamiliesare empowered to choose. We get hit alot because 65 percent of your kids
arein Catholic schools. Let me give you another statistic to go with that. Of the 65 percent of our families that choose a
parochial school environment, almost 70 percent of them are Baptists. They are going to the school s because the schools—
again, go back to what the research has shown us— for academic quality, location, safety and discipline, al abovereligion.
They are going to those schools because these are the schools that haven't abandoned their neighborhoods. They are
there. It isthelocation factor.

We have had many people tell us that they feel welcome in these schools. They feel wanted. It is a self-esteem
issue. Inthe public school system, they arelabeled with wordslike dysfunctional or |earning-disabled or all the other words
that are out there. When they come into the private schools, they are expected to succeed. We hear this over and over —
somebody finally believed in my daughter in my son and their grades start to come up. That isthe warm and fuzzy side of
it. AndI know that these are not theformal, scholarly research sides of it and welovetotell those storiesfirst. But whenyou
look at the research that Robert was talking about earlier, the scholarly side supports exactly what we are seeing from the
informal interactions and theinformal information that we gather from our families.

When you look at the reading and math scores in the study. We brought some copies. This is the second-year
study that covers Dayton, New York and Washington, D.C.” The third-year resultsthat were just released were released in
abook. Itisalittle bit more expensive to distribute so we were not able to bring enough of those for everybody.

Whenyou look at the resultsthat they arefinding, our studentsin Washington, D.C. were scoring abovetheir peers
by six percentile pointsthefirst year. The second year, they were up to nine percentile points. Our third-year results, again,
werefull disclosure, especidly sincel’ minaroomfull of lawyers— thethird-year resultsfor D.C. wereinconclusive. Oneof
the reasons that they were inconclusive, which the researchers point to, is D.C., unlike Dayton in New York, we have a
blossoming charter school movement that isgoing onin D.C.

When the studies started, there were only three or four charter schools. Now, 16 percent — and next year they say
it will be close to 20 percent of the D.C. population — goes to charter schools. Of our control group in our study, of the
students that received scholarships and began going to private schools, 17 percent of them have now been enrolled in
charter schools. Of the public school control group — these were students that did not receive a scholarship and remained
inthe public schools— 24 percent of them are now in acharter school. So, from aresearch control environment, therewere
too many of the sample that the researcherslost in order to make those results.

But when you take Washington and Dayton and New York together, again with students of all the same types of
background, the same controlled environments, the math and reading scores showed again of six national percentile points.
For those of you who are not in the education world, and | alwaysask for thistoo, itislikewhat does* six national percentile
points” mean? It isabout a20-percent gain in academic achievement over the studentsthat arein public school. Theseare
students, too; not just general students in public school. Each of these studies was done so that these were students in
public school that applied for aprivate school scholarship. They had the same motivations and intereststhat the scholarship
students did. They just weren't selected in the random lottery. So, you have avery equal group of students that are being
compared here.

When you | ook at the academic quality, 56 percent of the private school parentsare very satisfied with the academic
quality of their schools, compared to 17 percent of the public school parents saying that they were very satisfied. Inaddition
to the testing that went on with the students, there were focus groups and surveys that went on with the parents, so these
wereal actual surveysfrom the parents.

Parent involvement — 88 percent of scholarship parents reported discussing experiences at school with their
children, while only 64 percent of the public school parents reported doing the same. Fifty-eight percent of scholarship
parents reported helping on math and reading not related to homework, compared to only 37 percent of the public schools.
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Sixty-five percent of the scholarship parentsregularly worked on homework with their children, compared to 52 percent of the
public school parents. So the statement of the vouchers and the scholarships are a so getting the parents moreinvolved —
again, when you listen, it is not dysfunctional. The other adjectivesthat | shared with you are reflected in this.

The environment — students who attended private schools experienced significantly fewer problems, such as
fighting, cheating, property destruction, racial conflict and truancy. Only 32 percent of private school parents reported
fighting as a serious problem in their school; 32 percent of private school compared to 63 percent of public school students.
Twenty-two percent of private school parents claim that the destruction of school property was a serious problem. Public
school parents— 42 percent. Again, the environments that they are looking for, discipline and safety, are reflected in this.

Class sizes— class sizeswere not significantly different. But according to the reports, of parents participating in
all three of the cities, private schools had on average 172 students fewer, so the average class size in private schoolswas 20.
The average in public schools was 23.

Theinteresting thing that the researchers did not ask that we kind of talked about was the teacher to student ratios,
and not just teachers — it is not aways the qualified teacher. A lot of the private schools have ateacher aide that isin the
classroom, so you actually have two adults for 20 kids versus one adult for 23 or more kids. New York had some very
interesting situations because some of their public schools actually had more than 40 children in a classroom.

Parent-school communication — private school parents were 20 percent more likely to receive a newsletter than
public school, which rose only 14 percent.

And thelast thing | will share with you, the big parent satisfaction issue, for the Washington program, 81 percent
of the parents gave their private school a grade of A or B, compared to only 60 percent of the public school parents. None
of the private school parents reported their schools having aD or F, whereas 11 percent of the public school parents did.
Again, the parent satisfaction is akey trigger there because when it comes to being more involved in the child's education,
the more communi cation with the school — all those are big factorsin what is going on.

So, that givesyou anice snapshot of thefamiliesthat wearetalking about. Thesearethefamiliesthat are basically
told that you do not have the right to decide where your child isgoing to go. We are going to decide for you. But evenwith
low-income parentswith an averageincome around $22,000, they are disciplined and they are functional enough not only to
make the decision but to makeit work.

BROTHER SMITH: | know we are getting close to the end of the afternoon and the program, so | will be very brief in my
remarksin order to leave you sometimefor questions.

If you were anything like me, as you listened to some of the speakers this morning, you had to beat back the urge
to get up from your seat, jump on the stage and strangle some of them.

| just kept shaking my head saying, you guys ought to be ashamed of yourselves because either you are pushing
and promoting abunch of misinformation or you areflat-out lying. Whichever it is, they are both wrong because you ought
to know better.

| think back to the early 1980s when our country and the rest of the world was being educated by Archbishop
Desmond Tutu about the apartheid and the terrible thingsin South Africa, and how, after many of the people who wanted to
keep the status quo could not win on the law, they started attacking him personally. | remember one time watching him on
television and, with great emotion, saying, “what isthis Tutu-bashing?’ And as| sat there this morning, | said to myself —
what isthisreligion bashing, and in particular, this Catholic bashing?

Thereisacertain Governor Hunt who has famously gone around the country saying that the people being helped
in Milwaukee are not, in fact, poor inner-city kids but are these white suburban families. Heisflat-out lying and he knowshe
islying. He hasbeentold that heislying. First of all, you haveto be aresident of the City of Milwaukee to get avoucher.
Second, you have to be 125 percent of the federal poverty level. And third, if those white suburban kids are getting the
vouchers, guesswho certifiestheir eligibility? The State Department of Public Instruction.

So, whoistelling the truth?

People have to remember that in 1998 when Milwaukee's program to alow religious school sto participate wastold
by the U.S. Supreme Court that it was constitutional, that our State Department of Public Instruction superintendent got on
national news and first of al said “all of usin public education need to take amoment to mourn thistragic decision.” And
secondly, “watch now al of the David Koresh and Wiccan schools pop up.” It is four years later; there are no Koresh
schools, no Wiccan schools, no devil schools.

Thisman, by law, was supposed to administer the voucher program. So, any successin Milwaukee has been done
against hostility, against great and powerful forces, and against a tremendous amount of money. The People for the
American Way made no secret, and in fact madeit very public, that they were setting up an officein Milwaukee with onegoal :
to dismantle the choice program. Beforethelast election year, the NEA at its national convention had our guy who used to
run the White House and his second-in-command speak. And they taxed all of their membership $5 each for one purpose—
to defeat vouchers.

So, against al of this, in Milwaukee we have fought day by day by day. But you look at the growth of our program
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from 1990, of 1,500 kidsto almost 11,000 today. Thereisevery type of school participating, including, against what some of
our earlier speakerssaid, the Yeshiva School, aJewish school, the ClaraM ochammed School, aMuslim school, and everybody
else. The system works. Giving the parents the choice works.

The thing, though, that troubles me, and Cleveland is going to have to deal with it — these guys play for keeps.
They are serious, they take no prisoners, and they are not above lying. They start lying on alocal level — they do it
nationally, and then the whole mob jumps on you. But they will also deal with you locally and one of the things we have
fought in Milwaukeeisthe over-regulation. | heard some question about that being afear. You know, you would be afool
not to fear people attempting to regulate you, but you would also be afool to back off of it.

Now, | get amused by these guys. It was no accident when the headmaster earlier spoke up about the Title 1
program and he said we get to pick the teachers. The first thing the panelsit said was, we will sue you. | laughed and |
thought, look around the room. You have got 90 percent of the people here who are attorneys; who do you think you are
threatening?

But to the headmaster — and these guys know whenever they say lawsuit, peoplerun. Now, there are many heroes
to talk about, but Milwaukee succeeded because first of all, it was the business community that stood up and said we have
had enough incompetence. One of the business leaders who said because over 50 percent of 100,000 MPS graduates are
drop-outs and the less than 50 percent who graduate, graduate with an average grade of a D+, we are raising an army of
illiterates. The business community said, that isit. We have helped public schools for years. We will now put our weight
toward voucher schools.

The second thing was the Bradley Foundation. You know, thisthing about the Catholics and one of the mythswas
that President Kennedy had adeal with Pope Paul VI to get vouchersthrough in this country, and they are still proliferating
that myth.

The truth of the matter is that if the opponents want to blame anybody for the Catholics being involved, do you
know who is responsible? He said his name; John Witte. Back in 1992, John Witte was hired by the Department of Public
Instruction to eval uate the choice program in Milwaukee. He called acertain Catholic school in Milwaukee and said | would
liketo comeand visit you.

The school said wearenot in the choice program. Hesaid | know but your kidsdemographically fit the profile. So,
John spent two days there and at the end of his visit said, you know, you run a great program; you ought to apply for the
choiceprogram. And the school said, well, weareaCatholic school. And John said, but you are onthedligibility list. Now,
either he was lying or they wanted atest case. The school applied. A week later, it was accepted, and that same day both
major newspapers had headlines, “Messmer Accepted into Choice Program.”

For two years, Messmer fought alone with no help from the Archdiocese. The only help came from the Bradley
Foundation. And it was after avisit to the White House that Governor Thompson said | want to write you into my budget.
Messmer said, no, do not writeusin; writein all religious schools. The Archdiocesestill did not becomeaplayer. 1t wasthe
Baptists and the L utherans, etc. So to say that the Catholicswere behind it — no. The Catholics— like we do many times,
wecomein likethepolice after the crimeisover.

That is what happened in Milwaukee. John Witte was the guy, and | was the person he spoke to. That is how it
happened.

Now, | wish | could tell you that yesterday’sruling will mean that choice will be secure and without interference. It
isnot going to happen. Thesefolkswill not giveup. Thisistooimportant. It really isnot about kids, and that isthe tragedy,
if thereisanything. Thefirsttimel wanted to strangle one of these guysthis morning waswhen heimplied that Catholicsand
others would be co-opted because of money, that you are going to go feeding at this public trough. First of al, the public
trough does not belong to the man in the moon. That money was put there by all of the people, who have aright toit. But
second, to imply that religious schools participate only to get money ishighly insulting, but moreitiswrong. If you usehis
own information about the level of the voucher, the voucher does not cover, in Cleveland, the cost of education. Somebody
elseis subsidizing those 70 or 80 percent non-Catholic kids or others. Those are the people, the alumni — the public. And
this has never been about money.

The way we defeated the opponents is because they never talked about kids. They talked about benefits, they
talked about separation of church and state, they talked about all kinds of other issues that have nothing to do with people.

The future is going to be a battle. Just five weeks ago, we had a case in Milwaukee where a junior kid, a choice
student, honor roll student, had destroyed a textbook. And our policy isthat if you destroy the property of our school, you
pay for it. Her mother said, sheisachoicekid and she does not haveto pay for it. We said, oh, no, she hasto pay for it. So,
sherefused; we refused to give her the child’s report card. They called Madison and some young whipper-snapper jumped
on our registrar threatening to sue him and | eft me avery cryptic message on my voicemail, that you had better give her that
report card and on and on. | was out of town for about aweek, but when | got back, | got the message and said afew things
to myself inmy officefirst — and called him and said, young man, number one, do not ever threaten me becauseif you do that
you had better kill me. Number two, don’'t you daretry totell usthat if someone destroysour property, choice student or not,
that they are not responsible for paying for it. And | said, you yourself in public schools withhold transcripts and diplomas
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for a$5 gymfee, and you aretelling methat we cannot reguire her to replacethe book. Hereplied, well, let me check with my
boss. An hour later — oh, we made amistake; we settled that issue. Yeah, yeah — she’sgot to replace the book. But do not
ever, ever back down from thesefolks.

The last thing that I'll say — | say it not simply because you are hosting this event — is that one of the true
important momentsin Milwaukee came when attorneys from the Federalist Society, pro bono, worked to defend individual
schools and the schools collectively. For along time, the opponents of vouchers felt that they could threaten us, that they
could push us around, and that we really did not know what we were doing.

When Messmer applied for choiceinitially, they wereright. We had no cluewhat weweredealing with. Wedid not
know the power of the NEA or People for the American Way. We did not know their tactics. When the Federalist lawyers
came in, the game changed. At every moment the opponents went after us, there was someone there to defend us, and that
has changed the landscape in Milwaukee — so much so. | suspect the battle will move now to Cleveland. And while the
Federalists did not get what | perceive to be the correct amount of due for this battle, know that it has not gone unseen by a
number of us. Thework of thisorganization here, Milwaukee, and other placesaround the country isvery valuable. Andthe
fact that now in some of the confirmation hearings, you have people asking. . . have you been. . . were you ever amember of
— tellsyou that you madeit.

Thank you very much, and that is the Milwaukee story.

MR. ENLOW: On behalf of Leonard, who had to catch hisflight to Washington, | want to thank everybody for coming. If
you have afew burning questions — it is about five minutes before three — | would like to give you the opportunity to ask
guestions of the panel but | know it is getting late and many folks haveto travel. | want to thank everybody for coming to
Indianapolis. The Federalist Society isvery grateful. And | would like to thank our panelists.

If you have got some questions, we will take them very quickly or we will adjourn.

AUDIENCE PARTICIPANT: | amnotamember of the Federalist Soci ety, and you might want to strangle them, but | want to
thank the Federalist Society for inviting the paneliststhey invited. It wasextremely helpful to meto hear what they had to say.
Without them there, | think this really would not have been as impressive a performance.

SPEAKER: Thank you. Wearethe Federalist Society for Law and Public Policy Studies. Thatiswhy wetry tobringall the
viewpoints here and get the issues out on the table, so we can have areally strong intellectual debate about it.

| thank all of you for coming, and hopeto have you all back herein Indianapolis sometime again soon for one of our
programs.

Thank you.

* This panel was part of a conference sponsored by the Federalist Society’s Religious Liberties Practice Group and
Indianapolis Lawyers Chapter. 1t washeld on June 28, 2002 in Indianapolis, Indiana.
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