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Proposals to Eliminate Sentencing Disparities
Between Crack and Powder Cocaine Offenses

EDITOR’S NOTE: On March 17, 2010, the Fair Sentencing Act of 2009 (S. 1789) passed the
Senate with an amendment by unanimous consent. The bill would reduce but not completely
eliminate the sentencing disparity by reducing it to an 18-1 ratio.

Amidst public concern over the dangers of crack cocaine and soon after the death of Boston
Celtics first-round draft pick Len Bias from a cocaine overdose, Congress enacted the Anti-Drug
Abuse Act of 1986, which imposed mandatory minimum sentences for persons convicted of
trafficking in crack cocaine, powder cocaine, and other substances. The Act imposed a five-
year minimum sentence for persons convicted of trafficking 5 grams of cocaine base or 500
grams of cocaine powder and a ten-year minimum sentence for trafficking 50 grams of cocaine
base or 5,000 grams of cocaine powder.> Soon afterwards, the United States Sentencing
Commission® applied this 100-to-1 quantity ratio to set sentencing ranges for crack and powder
cocaine offenses involving quantities above and below these threshold amounts.*  Thus, a drug
dealer trafficking in crack cocaine is subject to the same sentence as one trafficking in 100 times
more powder cocaine.’

Supporters of the disparity argue that crack offenses warrant harsher sentencing because it is a
uniquely addictive drug and is more associated with violent crime than powder cocaine. Critics
of the disparity argue that this policy has a racially discriminatory impact on sentencing because
the majority of those arrested for powder cocaine offenses are white, while the majority of those
arrested for crack offenses are African-American.

There are several bills pending in the House that would eliminate this disparity.® Senate and
House subcommittees have already held hearings on these proposals.” H.R. 3245, the Fairness in
Cocaine Sentencing Act of 2009, has recently passed the House Judiciary Committee by a 16-9
vote and will next be considered on the House floor.® The Obama administration has taken the
sentencing policy on as a civil rights issue, with the Department of Justice asking Congress to
“completely eliminate the sentencing disparity between crack cocaine and powder cocaine.”®

Why did Congress single out crack in the first place? And should the law continue to distinguish
between crack and powder cocaine this way? The legislative history suggests that Congress
created a two-tiered penalty structure in part to target “serious” traffickers with the five-year
mandatory minimum and “major” traffickers with the ten-year mandatory minimum.® Also, the
legislative history indicates that Congress targeted crack cocaine trafficking for higher penalties
than powder cocaine based on the assumptions that (1) crack was extremely addictive; (2) crack
use and distribution was more associated with serious and violent crimes than other drugs; (3)
crack was more physically harmful to users than powder cocaine and posed a danger to infants
exposed to it prenatally; (4) young people were especially prone to use and distribute crack; and
(5) crack’s potency, low cost, and ease of administration were leading to its widespread use.**

Opponents of the sentencing policy believe that the crack epidemic envisioned by these
assumptions failed to materialize and as such, no longer justifies the current 100-to-1 quantity
ratio.



With respect to the association of crack with violence, some have argued that the level of
violence associated with crack cocaine use and distribution has stabilized or is even declining.*
A 2002 report from the Sentencing Commission found that, “more recent data indicated that
significantly less trafficking-related violence or systemic violence, as measured by weapon use
and bodily injury...is associated with crack cocaine offenses ... than previously assumed.”*3
While some attribute this decrease to a reduction in new users of crack cocaine and the resulting
reduction in its street markets,™ others credit tough sentences with getting dealers and profiteers
off the streets.™

Others have argued that crack cocaine use is still more associated than powder cocaine with
systemic violence, in part because crack transactions tend to be hand-to-hand and often involve
gang members. Also, the Department of Justice argued in 2002, “crack users are less likely to
use a regular supplier or a main source; and the pattern of crack use (a short high followed by
additional drug use) may mean that users and sellers interact in a manner that elevates personal
and aggregate risk.”*® It should be noted that the Sentencing Commission recently found that the
rate of weapon involvement increased to 27.0 percent for powder cocaine offenses and 42.7
percent for crack cocaine offenses from 2000 to 2005.* In 2002, the Department of Justice cited
a study linking crack use and prostitution.'® Additionally, a representative of district attorneys
pointed to a 1998 study identifying crack as the drug most closely linked to trends in homicide
rates and to the same study on crack use and prostitution.*®

More specifically, opponents of the 100-to-1 quantity ratio argue that the distinction
categorically presumes violent conduct on the part of crack defendants. They also argue that the
distinction double counts the charged conduct for crack defendants charged with a concurrent
violent offense. According to these critics, federal criminal law also contains penalties and
enhancements for violent conduct at the disposal of prosecutors and that the circumstances of the
individual case should govern their applicability.?

Third, opponents of the sentencing policy argue that it has a racially discriminatory impact on
minorities, since most crack defendants are African-American and most arrested for powder
cocaine offenses are white. According to the Sentencing Commission’s 2002 Report,
approximately 85 percent of defendants convicted of crack offenses in federal court were
African-American.?* The Commission’s 2007 Report found that 81.8 percent of crack cocaine
offenders in 2006 were African-American, but that Hispanics accounted for 57.5 percent of
powder cocaine offenders in 2006.%

The racial disparity should be of particular concern to law enforcement and the judiciary, these
critics argue, because the crack/powder sentencing differential “fosters disrespect for and lack of
confidence in the criminal justice system” because of a “widely-held perception” that it
“promotes unwarranted disparity based on race.”* Some have testified that it deters crime
victims and witnesses from cooperating with law enforcement, encourages jurors to ignore the
law and facts when judging a criminal case, and leads the public to question the motives of
governmental officials because of the perceived unfairness.?*



Some concede that minorities are in the majority of defendants convicted and sentenced for crack
offenses, but counter that this disparity may stem from the possibility that, statistically, African-
Americans use and sell crack more than whites.” Some praise Congress’ distinction insofar as it
may disproportionately help African-American communities victimized by crack distribution.?
They argue that, under any decrease in drug-related penalties or decriminalization altogether,
minorities would comprise a disproportionate number of those permitted to pursue self-
destructive drug habits without intervention from the government. African-Americans would
also make up a disproportionate number of those victimized by the destructive behavior of
unrestricted drug offenders in their communities.”’

With these concerns in mind, some, like the Sentencing Commission itself, have recommended
that Congress increase the threshold quantities for crack offenses to focus the penalties more
closely on serious and major traffickers.?® The Sentencing Commission has previously proposed
reductions in the quantity ratio at least three times. In 1995, it proposed amendments to the
Guidelines which called for a 1-to-1 ratio and allowed special enhancements for trafficking
offenses involving weapons or bodily injury.?® Congress rejected this amendment. A 1997
Commission report proposed a 5-to-1 ratio.*® Finally, the 2002 Report recommended lowering
the ratio to at least to 20 to 1.3* Congress adopted neither of these proposals.

What if Congress were to address these concerns by raising these threshold quantities for crack
cocaine offenses? What impact would this have on law enforcement, crime, and incarceration?
The Sentencing Commission’s 2007 Report estimated the impact of reductions in the quantity
ratio on prisons and sentences. A 25-to-1 ratio decreased the average sentence of all affected
cases from 121 months to 90 months and the number of prison beds by 2,538 within five years.
A 20-to-1 ratio decreased the average sentence further to 86 months and the number of prison
beds by 3,018. A 10-to-1 ratio decreased the average sentence to 75 months and the number of
prison beds by 4,658. A 5-to-1 ratio decreased the average sentence to 66 months and the
number of prison beds by 6,477. Finally, a 1-to-1 ratio decreased the average sentence of all
affected cases from 121 months to 50 months and the number of prison beds by 10,010.%
Some have pointed out that this analysis fails to take into account a potential increase in crime
resulting from early release of crack cocaine distributors under departure from the 100-to 1
quantity ratio.

Other branches of government have already addressed the quantity ratio. Pursuant to its own
authority, the Sentencing Commission promulgated an ameliorating amendment in 2007 to the
Sentencing Guidelines.** The amendment, now applied retroactively,* modified the drug
quantity thresholds in the Guidelines, assigning to crack cocaine offenses base offense levels
corresponding to guideline ranges that include, rather than exceed, the statutory mandatory
minimum penalties. Also, crack cocaine quantities above and below the mandatory minimum
threshold quantities will be adjusted downward by two base offense levels. The 2007 Report
estimated that this amendment would impact 69.7 percent of all cases, reducing the average
sentence to 106 months and prison beds by 20 within the first year, 101 within 2 years, 307
within 3 years, 542 within 4 years, and 894 within 5 years, 2,623 within 10 years, and 3,808
within 15 years.®® It should be noted that preliminary data from May 2009 indicates that, with
respect to cases affected by the retroactive application of the amendment, the average sentence is



now 117 months and that 85.9 percent of those granted a sentence reduction under it were
African-American.*

As the Sentencing Commission addressed the sentencing policy on its own, several cases had
wound their way through the Supreme Court impacting the overall applicability of the
Sentencing Guidelines. In United States v. Booker,*” the Supreme Court rendered the Guidelines
advisory. In Kimbrough v. United States, the Court held, among other things, that (1) the Anti-
Drug Abuse Act did not require that the 100-to-one ratio prevail throughout the Sentencing
Guidelines; (2) Congress's previous rejection of a proposed one-to-one ratio did not require that
100-to-one ratio be maintained in Guidelines; and (3) district courts may conclude that the ratio
yields a sentence “greater than necessary.”*® The Court clarified its Kimbrough holding in Spears
v. United States,* in which it held that the district court had the authority to vary from the
cocaine sentencing guidelines based on policy disagreements with them, but not just on a
determination that they demanded an excessive sentence in a particular case.*’

It seems that the Sentencing Commission and federal judges already have some leeway in
deviating from the 100-to-1 quantity ratio. It remains to be seen what full impact these deviations
will have on crime and incarceration, and whether Congress will take this impact into account
when taking up proposals to amend the ratio.
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Related Links:

The Senate Judiciary Committee hearing on S. 1789 held on March 11, 2010:
http://judiciary.senate.gov/hearings/hearing.cfm?id=4463

S.1789 - Fair Sentencing Act of 2010: http://www.opencongress.org/bill/111-s1789/show

H.R.3245 - Fairness in Cocaine Sentencing Act of 2009, text as forwarded by Subcommittee to
Full Committee by Voice Vote on July 22, 2009: http://www.opencongress.org/bill/111-
h3245/text

“From Apprendi to Book to Gall to Kimbrough,” by William Otis, Engage, July 3, 2008:
http://www.fed-soc.org/publications/pubid.1083/pub_detail.asp

“Supreme Court Strikes Down Mandatory Provisions of Federal Sentencing Guidelines”
February 1, 2005: http://www.fed-soc.org/publications/publD.243/pub_detail.asp



