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LaBor RuLes: Un1ON WALK AROUND RULE AND BROADENED JOINT EMPLOYER
STANDARD
By Karen Harned*

Note from the Editor:

This article is about new labor rules, including the so-called union walk around rule and the broadened joint employer standard.
As always, the Federalist Society takes no position on particular legal or public policy initiatives. Any expressions of opinion
are those of the author. Generally, the Federalist Society refrains from publishing pieces that advocate for or against particular
policies. However, when we do, as here, we will offer links to other perspectives on the issue, including ones in opposition to
the arguments put forth in the article. We also invite responses from our readers. To join the debate, please e-mail us at info@
fedsoc.org.
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I. LABOR REGULATION BY THE OCCUPATIONAL SAFETY AND
HEeALTH ADMINISTRATION AND THE NATIONAL LABOR
ReLaTIONS BOARD

One cabinet level agency and two independent agencies
regulate the majority of issues relating to the American worker.
The Department of Labor houses various administrations,
including the Wage and Hour Administration, which ensures
that workers are paid a fair wage, and the Occupational Safety
and Health Administration (OSHA), which ensures that work-
ing conditions are safe. The National Labor Relations Board
(NLRB) serves as the arbiter of conflicts between labor and
management and protects workers’ right to organize. Finally, the
Equal Employment and Opportunity Administration protects
workers against illegal discrimination.

Examples of executive overreach can be found within each
of these agencies, but two recent examples stand out as especially
egregious. OSHA’s “Union Walk Around Rule” and NLRB’s
pursuit of a much broader “joint employer standard” have the
potential to impact a great number of employers and workers,
along with the vitality of the American economy.

Both OSHA and NLRB are arguably acting outside the
scope of their statutory authority in pursuing these policies. In
addition, neither agency provided an opportunity for public
comment as envisioned under the Administrative Procedure Act
prior to proposing or implementing these changes.

II. OSHA’s UNDERGROUND “UNION WALK AROUND RULE”
a. OSHA’s Rule

On Feburary 21, 2013, Former Deputy Assistant Secre-
tary for OSHA, Richard Fairfax, announced OSHA’s “union

walk around rule” in a controversial opinion letter responding
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to a union official.’ The so-called “Fairfax Memo” concludes that
an employee may ask that a union official accompany OSHA
officials during safety inspections of a worksite, regardless of
whether the company is unionized or has a collective bargaining
agreement in place. Accordingly, the Fairfax Memo provides
that a union representative may accompany an OSHA inspec-
tor as an employee’s “personal representative,” provided that
the employee has requested the union official’s presence and
the OSHA inspector agrees to allow it.* The employer has no
say in the arrangement. Under the Fairfax Memo, employers
must allow union officials to walk around the worksite with
OSHA inspectors.

b. The Rules Context

Under the Occupational Safety and Health Administra-
tion Act, employees are permitted to have a “personal repre-
sentative” present during OSHA inspections.? But the “union
walk around rule” stretches the text of the Act quite liberally.
A plain reading of the pertinent statutory language would not
suggest that a non-employee union official should be considered
a personal representative:

The representative(s) authorized by employees shall be
an employee(s) of the employer. However, if in the judgment
of the Compliance Safety and Health Officer, good cause has
been shown why accompaniment by a third party who is not
an employee of the employer . . . is reasonably necessary to the
conduct of an effective and thorough physical inspection of the
workplace, such third party may accompany the Compliance
Safety and Health Officer during the inspection.

This seems to require a showing of “good cause” on an in-
dividualized basis for any third party to be present inan OSHA
inspection.’ The Fairfax Memo’s blanket conclusion that union
representatives may be present without such a showing runs
contrary to the text of the regulation and OSHA’s interpreta-
tion of the statute, regulations, and Field Manual.® Indeed, it
makes little sense to assume that the presence of a union official
will necessarily do anything to facilitate a proper inspection or
be deemed “necessary” for “an effective and thorough physical
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inspection.” Furthermore, this significant change of longstand-
ing OSHA policy was implemented without any notice to the
public or opportunity to comment, both of which are required
by the Administrative Procedure Act. Finally, the Fairfax Memo
raises constitutional concerns since it requires business owners
to allow physical invasions of their property by parties who are
not essential to an administrative inspection.’

II1. NLRB’s ProroseD CHANGE TO THE JOINT EMPLOYER
STANDARD

a. NLRB5 Proposed Change

On August 27, 2015, in Browning-Ferris Industries of
California, Inc., NLRB overturned the existing joint employer
standard, which had been in place since 1984.% Under the old
standard, an entity was a joint employer if it exercised direct
and immediate control over another business’ employees by, for
example, having the ability to hire, fire, discipline, supervise,
or direct individual employees. Entities were joint employers
only when they shared that direct control over the terms and
conditions of employment for the same employees. Under
the previous standard, franchisors, franchisees (independent
businesses), and subcontractors operate as separate businesses.

In May 2014, NLRB announced that it would treat
McDonald’s USA LLC (McDonald’s) and its franchisees as
joint employers.” Then, in December 2014, NLRB filed 13
complaints asserting that McDonald’s and its franchisees
should be held jointly liable for numerous alleged violations
of labor law stemming from alleged misconduct on the part
of McDonald’s franchisees.!® There is a serious question as to
whether McDonald’s may be held liable, as a franchisor, for the
actions of its franchisees.

The decision to treat McDonald’s as a joint employer is
highly controversial. With this move, NLRB effectively an-
nounced new rules that will have far-reaching implications
for businesses working with independent companies. As one
business owner put it, NLRB’s newly announced rule throws
“a hand-grenade in the middle of the [franchising] business
model.”"! NLRB’s new approach treats franchisors as joint
employers with franchisees, or other independent contract-
ing firms, so long as they exert “significant control” over the
same employees—a standard that NLRB now argues can be
satisfied simply by demonstrating that a franchisor has exerted
signifiant control over every-day business operations, without
regard to whether the franchisor has exercised any control
over personnel decisions.'? This not only jeopardizes the entire
franchisor-franchisee model, but it contravenes 30 years of
case law establishing that a franchisor is not a joint employer
unless the franchisor actively exerts control over employment
decisions, such as by setting wages or administering discipline.'?

b. The Change in Context

NLRB first advanced this new rule in an amicus brief filing
before an Administrative Law Judge (ALJ) in June 2014." In
the case of Browning-Ferris Industries of California, Inc., NLRB
argued that the ALJ should change the 30-year-old joint em-
ployer rule because today’s franchising practices demonstrate the
need for a change in order to promote “meaningful collective
bargaining . . . [because] . . . some franchisors effectively control
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[] wages ‘by controlling every other variable in the business ex-
cept wages . ... Accordingly, Browning-Ferris may well pave
the way for NLRB’s enforcement actions against McDonald’s.
The case also could result in other “fishered” industries—like
staffing companies—to be considered joint employers under
the new rule.

The new rule imposes regulatory burdens, including
expanded liabilities, on businesses throughout the country.
In addition, NLRB’s position would cause major disruptions
for thousands of companies across the nation, as franchisors
would be forced to take a more hands-on role in the franchisee’s
employment decisions, and an independent business would
need permission from the franchisor to hire, fire, or discipline
its employees.

IV. DiscussioNn oF OSHA’s AND NLRB’s RATIONALES FOR
THE RULES

There has been a precipitous decline in union membership
over the last thirty years. Many believe that the practical effect of
both of these rules will be to help increase union membership.
The OSHA rule could incentivize unions to use OSHA com-
plaints as an organizing tactic. Through an OSHA inspection,
union officials could gain access to non-union employees and
begin laying the groundwork for a unionization campaign.'®

The NLRB rule also promises a significant increase in
union membership. The new broader standard will make it
easier for unions to gain access to a larger company. By organiz-
ing a subcontractor first, the union can say that the company
who uses the subcontractor should also be unionized. Similarly,
in the franchising model, unions will no longer need to fight
unionization campaigns on a piecemeal basis in every franchisee
location. Instead, unions can seck to unionize all non-corporate
franchisees in one election."”

V. GuipING PriNcIPLES GOING FORWARD

OSHA’s union walk around rule and NLRB’s recent
decision to broaden the joint employer standard completely
overturn decades of labor and employment law upon which
businesses and workers have relied. Absent significant evidence
that such fundamental legal changes are necessary, the executive
should not change the law. If evidence suggests that such legal
changes should be made, Congress—not unelected agency of-
ficials—should propose and consider them. Executive agencies
should not be permitted to change decades of law for millions of
businesses and workers through a memorandum or enforcement
position. That is the constitutional system America’s founders
envisioned and upon which America’s job creators rely.
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