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STrRIPPING HABEAS CORPUS JURISDICTION OVER NON-CITIZENS DETAINED
OurtsiDE THE UNITED STATES: Boumediene v. Bush & THE SUsPENSION CLAUSE

By Scott Keller*

Bay, the D.C. Circuit recently upheld provisions of the
Military Commissions Act of 2006 (MCA) that stripped
jurisdiction over habeas corpus claims. In Boumediene v. Bush,

Judges Randolph and Sentelle concluded that detainees could

I n the ongoing saga over the detainees held at Guantanamo

not challenge their statuses as enemy combatants through
habeas corpus.' Judge Rogers dissented, posing multiple
questions that the majority did not have to address.? While the
U.S. Supreme Court was one vote short of granting certiorari,
the issues in Boumediene will likely be reviewed by the Court
at some point as Justices Stevens and Kennedy voted to deny
certiorari simply because the detainees had not exhausted all
available remedies.?

'This article summarizes and expands on the many federal
jurisdiction issues implicated by Bowumediene. Specifically, it
responds to the arguments advanced by Judge Rogers’s dissent,
and structures the Suspension Clause questions in a different
manner that tracks the text of the Constitution and narrows
the focus of each individual question.

Boumediene v. Bush is hardly the first case addressing the
difficult questions surrounding federal courts and the war on
terror—nor will it be the last. Boumediene specifically addresses
whether the MCA constitutionally prevents noncitizens
detained outside the United States from challenging their
statuses as enemy combatants by resort to the writ of habeas
corpus.” Thus, it is important to recognize what Boumediene
does not address. Unlike Hamdan v. Rumsfeld, Boumediene does
not address the military commissions that will try the detainees.
Likewise, Boumediene does not implicate the habeas rights of
U.S. citizens® or non-citizens held within the United States.”

This article proceeds in three parts. Part I examines
the background leading up to passage of the MCA. Part II
briefly addresses the argument that the MCA did not strip
habeas jurisdiction. Part III examines the core question of
Boumediene: whether the Suspension Clause renders the MCA
unconstitutional. This part structures the various Suspension
Clause questions in a different manner than did Judge Rogers
and holds that the Suspension Clause does not invalidate the
MCA.

I. BACKGROUND: FrROM Rasul v. Bush
To THE MiLitaARY COMMISSIONS ACT OF 2006

The Court has traversed a winding path in addressing
Congress’s attempts to strip habeas jurisdiction over noncitizens
detained outside the United States. In Rasul v. Bush, the Court
construed the federal habeas corpus statute as extending habeas
to non-citizen detainees. Congress reacted by passing the
Detainee Treatment Act of 2005 (DTA), which among other
things, attempted to strip courts of the jurisdiction to hear
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habeas challenges of non-citizen detainees. But in Hamdan v.
Rumsfeld, the Court held that the DTA did not strip courts
of jurisdiction over habeas cases pending when the DTA was
enacted. Congress responded by passing the MCA, which
among other things, attempted to strip courts of jurisdiction
over pending habeas cases.

A. Rasul v. Bush

In Rasul v. Bush,® the Supreme Court opened the door
for non-citizen detainees to use the writ of habeas corpus to
challenge executive detention.’ The Court held that non-citizen
detainees could obtain writs of habeas corpus under the federal
habeas corpus statute, 28 U.S.C. § 2241."  Section 2241(a)
provides that, “Writs of habeas corpus may be granted by the
Supreme Court, any justice thereof, the district courts and any
circuit judge within their respective jurisdictions.”" Instead of
interpreting the phrase “within their respective jurisdictions”
to require that a desainee be within the territory of the court
issuing the writ of habeas corpus, the Court only required that
the custodian be within the territory of the court."

To reach this result, though, the Court had to distinguish
the 1950 case johnson v. Eisentrager.”® In Eisentrager, the Court
held that a federal district court lacked jurisdiction to issue writs
of habeas corpus to twenty-one German citizens captured in
China and held in Germany." According to the five Justices in
the Rasul majority, the 1948 case Ahrens v. Clark foreclosed the
federal habeas statute from applying in Eisentrager.”> Ahrens had
interpreted § 2241’s “within their respective jurisdictions” to
require the derainee to be within the district court’s territorial
jurisdiction.'® But the subsequent 1973 case Braden v. 30th
Judicial Circuitr Court of Kentucky “held, contrary to Ahrens, that
the prisoner’s presence within the territorial jurisdiction of the
district court is not ‘an invariable prerequisite’ to the exercise of
district court jurisdiction under the federal habeas statute”—
rather, the presence of the custodian was sufficient.'” Thus,
according to the Rasul Court, while the federal habeas statute
did notapply in Eisentrager because of Ahrens’s interpretation of
§ 2241, the federal habeas statute did apply in Rasu/ because of
Braden’s reinterpretation of § 2241. Of course, this required the
Rasul majority to expel the presumption against giving statutes
extraterritorial effect.'®

Four Justices disagreed with this reasoning. Justice
Scalia, joined by Chief Justice Rehnquist and Justice Thomas,
dissented. Justice Scalia first noted that Ahrens did not address
the question of whether writs of habeas corpus could be issued
for persons “confined in an area not subject to the jurisdiction
of any district court.”*” Rather, Eisentrager resolved that question
by holding that noncitizens detained outside the jurisdiction of
any district court could not obtain a writ of habeas corpus.?’
Justice Scalia then emphasized that Braden distinguished
Abhrens—it did not overrule Ahrens.?' Braden involved a prisoner
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who was in the custody of multiple jurisdictions within the
United States; Braden was confined within Alabama, but
Alabama was merely an agent for Kentucky (the jurisdiction
that actually issued the detainer).? Thus, where a detainee is
not subject to the jurisdiction of any district court, Eisentrager
“unquestionably controls.”?

Justice Kennedy, concurring in the judgment, agreed
that Eisentrager framework applied and that Justice Scalia’s
dissent “expose[d] the weakness in the Court’s conclusion that
Braden... ‘overruled the statutory predicate to Eisentrager’s
holding.””** However, Justice Kennedy extended habeas to the
Guantanamo detainees by distinguishing the facts of Eisentrager
on two grounds. First, unlike Eisentrager where the detention
was in Germany, “Guantanamo Bay is in every practical
respect a United States territory, and it is one far removed
from any hostilities.”” Second, as of 2004, “the detainees at
Guantanamo Bay [were] being held indefinitely, and without
benefit of any legal proceeding to determine their status.”® But
Eisentrager rejected the claim that the Constitution extended
habeas to the German detainees.?” Thus, simply distinguishing
Rasul as presenting more favorable facts than Eisentrager, as
Justice Kennedy did, would not necessarily extend habeas to
the Guantanamo detainees through § 2241—unless Justice
Kennedy implicitly made a constitutional decision instead of
a statutory decision.

Even though Rasul v. Bush would have permitted
non-citizen detainees to use habeas corpus to challenge their
detentions, much has changed in the three years since Rasu/
was decided. First, Congress subsequently stripped courts
of the jurisdiction to issue writs of habeas corpus for non-
citizen detainees in the MCA.*® Rasul established a statutory
right to habeas corpus—not a constitutional right—which
can be overridden by a subsequent congressional act.”? Thus,
a congressional amendment to § 2241 that strips habeas
jurisdiction would override Rasul. Second, it is unclear how
the current Court would have decided Rasul v. Bush. Justice
O’Connor, who was the fifth vote for the Rasu/ majority,
has been replaced by Justice Alito. Plus, contrary to the
observation in Justice Kennedy’s Rasu/ concurrence, detainees
are no longer “being held indefinitely, and without benefit
of any legal proceeding to determine their status.”® After
Hamdi v. Rumsfeld, the government began using Combatant
Status Review Tribunals (“CSRT”) to determine whether
each detainee is an enemy combatant, and the government is
attempting to initiate military commission proceedings against
enemy combatants.®! Therefore, it is unclear whether the Court
today would interpret § 2241 in the same manner. But if §
2241 would no longer provide habeas corpus for non-citizen
detainees, then there would be no Suspension Clause argument
as there would be no habeas to suspend—unless Rasu/ was a
constitutional holding. Regardless, Rasu/ is far from the last
word on whether non-citizen detainees can use habeas corpus
to challenge their detentions.

B. The Detainee Treatment Act of 2005 And Its Subsequent
Limitation by Hamdan v. Rumsfeld
In response to Rasul v. Bush, Congress enacted the
Detainee Treatment Act of 2005.32 Subsection (e)(1) of the
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DTA amended 28 U.S.C. § 2241, the federal habeas statute,
by adding § 2241(e):

exceptas provided in section 1005 of the [DTA], no court,
justice, or judge shall have
jurisdiction to hear or consider—

(1) an application for a writ of habeas corpus filed by or on
behalf of an alien detained by the Department of Defense
at Guantanamo Bay, Cuba; or

(2) any other action against the United States or its
agents relating to any aspect of the detention by the
Department of Defense of an alien at Guantanamo Bay,

Cuba, who—
(A) is currently in military custody; or

(B) has been determined by the United States Court of
Appeals for the District of Columbia Circuit... to have
been properly detained as an enemy combatant.”

The “except as provided for in section 1005 of the [DTA]”
refers to “subsections (e)(2) and (e)(3) of DTA § 1005, which
provided for exclusive judicial review of CSRT determinations
and military commission decisions in the D.C. Circuit.”** Thus,
among other things, the DTA attempted to do three things: (1)
strip courts of habeas jurisdiction over non-citizen detainees; (2)
strip courts of direct review over the detention of non-citizens;
and (3) create an exclusive forum for reviewing CSRTs and
military commissions in the D.C. Circuit.

However, Hamdan v. Rumsfeld held,> over a vigorous
dissent by Justice Scalia,® that the DTA did not strip courts
of jurisdiction over habeas cases that were pending when the
DTA was enacted because of an internal statutory distinction
in the DTA.%” According to DTA § 1005(h), subsections (e)(2)
and (e)(3)—providing for D.C. Circuit review of CSRT and
military commission decisions—"shall apply with respect to any
claim... that is pending on or after the date of the enactment
of this Act.” In contrast, subsection (e)(1)—the jurisdiction
stripping—was silent as to whether it applied to cases pending
when the DTA was enacted. Thus, because Congress explicitly
provided that the D.C. Circuit review provisions applied to
pending cases but was silent regarding the jurisdiction strip, the
Court concluded that the DTA did not strip jurisdiction over
non-citizen detainees.”” However, Hamdan only postponed the
constitutional questions relating to stripping habeas jurisdiction
over non-citizens detainees.

C. The Military Commissions Act of 2006

Congtess responded to Hamdan by passing the Military
Commissions Act of 2006.“ As Judge Randolph noted in
Boumediene, “one of the primary purposes of the MCA was
to overrule Hamdan.”* In § 7(a) of the MCA, Congress again
amended 28 U.S.C. § 2241(e) to strip courts of habeas and
direct review jurisdiction over non-citizen detainees, while
maintaining the DTAs D.C. Circuit review of CSRTs and
military commissions.*’ But, in § 7(b) of the MCA, Congress
specifically stated that § 7(a)’s amendment would apply to
pending cases:
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The amendment made by subsection (a) shall take effect
on the date of the enactment of this Act, and shall apply
to all cases, without exception, pending on or after the date
of the enactment of this Act which relate to any aspect of
the detention, transfer, treatment, trial, or conditions of
detention of an alien detained by the United States since
September 11, 2001.%

As a result, Boumediene v. Bush deals with the application of the
MCA’s habeas jurisdiction stripping, which explicitly applies
to pending cases.

II. Does THE MCA Strir HABEAS JURISDICTION
Over NoncITizeN DETAINEES?

All three judges on the Boumediene D.C. Circuit panel
held that the MCA did in fact strip jurisdiction over pending
non-citizen habeas cases.* While MCA § 7(a)(1) is clear that
Congress intended to strip all courts of habeas jurisdiction
over non-citizen detainees,® the detainees argued that the
MCA was not clear enough and therefore did not succeed in
stripping habeas jurisdiction.® The detainees relied on IS v.
St. Cyr, where a five Justice majority (which included Justice
Kennedy) required a congressional clear statement to strip
habeas jurisdiction*’—at least in the absence of “another judicial
forum” where “the question of law could be answered.”* Justice
Scalia criticized St. Cyras “fabricat[ing] a superclear statement,
‘magic words’ requirement. .. unjustified in law and unparalleled
in any other area of our jurisprudence.”®

Indeed, the detainees appeared to be asking for such a
“superclear statement” as they argued that MCA § 7(b) should
have specifically referenced habeas cases instead of merely
cross-referencing MCA § 7(a), which stripped both habeas and
direct review jurisdiction.”® Specifically, the detainees pointed
out that MCA § 7(b)—which explicitly stripped jurisdiction
over pending cases—referred to “detention, transfer, treatment,
trial, or conditions.” The jurisdiction stripping relating to direct
review, MCA § 7(a)(2), referred to this same list. However, the
habeas jurisdiction stripping, MCA § 7(a)(1), referred only to
writs of habeas corpus. Therefore, the detainees argued, MCA
§ 7(b) only meant to apply MCA § 7(a)(2) retroactively—not
MCA § 7(2)(1); in other words, habeas jurisdiction was not
stripped for pending cases.

Both the Boumediene majority and the dissent quickly
disposed of this argument. Calling this argument “nonsense,”
Judge Randolph’s majority opinion concluded that the “St. Cyr
rule of interpretation... demands clarity, not redundancy.”"
Likewise, Judge Rogers’s dissent agreed that “by the plain text
of section 7, it is clear that the detainees suggest ambiguity
where there is none.”>* Such holdings cleared the way for the
D.C Circuit to address the constitutional issues over the MCA’s
habeas jurisdiction stripping.

III. Is THE MCA UNCONSTITUTIONAL
UNDER THE SUSPENSION CLAUSE?

Even if the MCA strips habeas jurisdiction over non-
citizen detainees held outside the United States, the Suspension
Clause could render this unconstitutional. The Suspension
Clause provides that

100

The Privilege of the Writ of Habeas Corpus shall not be
suspended, unless when in Cases of Rebellion or Invasion the

public Safety may require it.”®

This seemingly straight-forward clause raises many questions.
First, what does “The Privilege of the Writ of Habeas Corpus”
protect? Second, when is habeas corpus “suspended?” Third,
what qualifies as “Rebellion,” “Invasion,” or the “public Safety,”
and are these nonjusticiable political questions?

A. What Does “The Privilege of the Writ of Habeas Corpus”
Protect?

The Supreme Court has not yet defined what the
Suspension Clause’s phrase “The Privilege of the Writ of Habeas
Corpus” protects,” but there are essentially two possibilities: (1)
the writ “as it existed in 1789,”> or (2) subsequent expansions
of habeas corpus. St. Cyr held that “ar the absolute minimum,
the Suspension Clause protects the writ ‘as it existed in
1789.”75¢ However, the Court has left open whether subsequent
expansions of habeas corpus are protected by the Suspension
Clause.”

In Boumediene, the D.C. Circuit quarreled over what was
protected by the writ of habeas corpus as it existed in 1789.
‘The Boumediene majority accepted the first possible definition
(implicitly rejecting the second): “the Suspension Clause
protects the writ ‘as it existed in 1789.””%% After distinguishing
three historical cases that the detainees relied on, the majority
concluded that “given the history of the writ in England prior
to the founding, habeas corpus would not have been available in
1789 to aliens without presence or property within the United
States.” Furthermore, the majority rejected the detainee’s
reliance on Rasul® In dicta, Rasul stated that granting habeas
to non-citizens detained outside the United States “is consistent
with the historical reach of the writ of habeas corpus.”®! The Rasu/
Court based this statement on historical cases that alternatively
held (1) that habeas was available for citizens detained outside
the sovereign’s territory or (2) that habeas was available for
non-citizens detained within the sovereign’s territory. But as
Justice Scalia’s dissent in Rasul noted, the majority did not cite
“a single case holding that aliens held outside the territory of
the sovereign were within reach of the writ.”®

Instead, the Boumediene majority found that Eisentrager
controlled, and Eisentrager denied habeas to non-citizens
detained outside the United States:

We are cited to no instance where a court, in this or any other
country where the writ is known, has issued it on behalf of an
alien enemy who, at no relevant time and in no stage of his
captivity, has been within its territorial jurisdiction. Nothing
in the text of the Constitution extends such a right, nor does
anything in our statutes.®>

‘The majority then noted that because the United States did not
have sovereignty over Guantanamo Bay, Cuba, habeas corpus
would not have been available to non-citizens detained by the
United States in Guantanamo Bay in 1789.% Therefore, the
Suspension Clause did not prevent the MCA from stripping
habeas jurisdiction over the Boumediene detainees.
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Judge Rogers, in dissent, argued that habeas corpus would
have been available in 1789 to non-citizens detained outside the
United States.® She recognized that while there may be no case
before 1789 where a court exercised habeas jurisdiction over a
non-citizen detained outside the sovereign’s territory, there was
also no case denying such habeas jurisdiction.* Rather, relying
on cases that extended habeas to citizens detained outside the
sovereign’s territory and cases that extended habeas to non-
citizens detained within the sovereign’s territory,” Judge Rogers
would have “piec[ed] together the considerable circumstantial
evidence” to determine that habeas in 1789 would have been
extended to non-citizens detained outside the sovereign’s
territory.?® Finally, Judge Rogers distinguished Eisentrager.
The detainees in Eisentrager claimed they were “entitled, as a
constitutional right, to sue in some court of the United States
for awrit of habeas corpus.”® However, the Boumediene detainees
were not arguing that the “Constitution accords them a positive
right to the writ but rather that the Suspension Clause restricts
Congress’s power to eliminate a preexisting statutory right.””

However, both of Judge Rogers’s arguments overlook
crucial responses. First, it does not follow that the writ in
1789 extended to non-citizens detained outside the sovereign’s
territory simply because habeas was issued historically (1) to
citizens detained outside the sovereign’s territory and (2) to
non-citizens held within the sovereign’s territory. This overlooks
a meaningful distinction that could explain the absence of any
case extending habeas to non-citizens detained outside the
sovereign’s territory: the power to issue the writ of habeas corpus
requires some personal, territorial connection to the sovereign.”!
Cases involving citizens or detention within the sovereign’s
territory both have such a connection—either citizenship
or physical presence. But cases involving neither citizens nor
detention within the sovereign’s territory (like Boumediene) lack
this territorial connection.

Second, Judge Rogers’s attempt to distinguish Eisentrager
proves too much. If the writ of habeas corpus would have
been available in 1789, “when the first Judiciary Act created
the federal courts and granted jurisdiction to issue writs of
habeas corpus,” then it should have been available in 1950 for
Eisentrager—unless, sometime after 1789, Congress eliminated
the ability of non-citizens detained outside the United States to
obtain writs of habeas corpus.”> But nothing between 1789 and
1950 purported to take away the ability of non-citizens detained
outside the United States to obtain writs of habeas corpus. Thus,
when Eisentrager held that the German detainees had neither
a statutory nor a constitutional right to habeas corpus, it was
also holding that the writ was not available in 1789.7% The fact
that the Eisentrager detainees claimed a constitutional right to
habeas and the Boumediene detainees claimed the Suspension
Clause restricted Congress’s power to eliminate a preexisting
statutory right is a distinction without a difference.

Of course, even if habeas would not have been extended
to non-citizens detained outside the United States in 1789,
the Supreme Court could hold—contrary to the Boumediene
majority—that “The Privilege of the Writ of Habeas Corpus”
protects some subsequent expansion of habeas corpus. The
Court could hold that the Suspension Clause protects any
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congressional expansion of habeas from subsequent elimination.
Under this view, because Rasul (or Braden) extended the federal
habeas statute to non-citizens detained outside the United
States, the Suspension Clause would protect against the MCA's
habeas jurisdiction stripping.

Then again, the Court could take a more moderate
approach. For instance, the Court could focus on the facts and
circumstances of the armed conflict. Thus, the Court could hold
that when “military exigencies” exist, the Suspension Clause
does not protect the elimination of habeas.” Alternatively, the
Court could focus on the facts and circumstances relating to
the territory of detention. As Professor J. Andrew Kent has
argued, the Court could hold that the Suspension Clause only
protects the elimination of habeas in “territor[ies] over which the
United States exercises such pervasive and persistent sovereignty
that a hostile military incursion could be fairly described as an
‘invasion’ vis-a-vis the United States, or an armed insurrection
could fairly be described as a ‘rebellion’ vis-a-vis the United
States.”” Regardless, Boumediene v. Bush is hardly the final word
on what the Suspension Clause’s phrase “The Privilege of the
Writ of Habeas Corpus” protects.

B. What Qualifies as “suspended”?

The Boumediene majority did not address any of the
remaining questions because the first question was dispositive.
However, the Supreme Court could reach further questions
by either disagreeing with the Boumediene majority’s historical
analysis of the writ or by extending the Suspension Clause’s
protection beyond the writ as it existed in 1789. The next
question would be whether habeas corpus has been “suspended”
under the Suspension Clause. There are essentially two separate
questions: (1) Has the operative definition of “suspended” been
met?; (2) Even if this definition has been met, did Congress
provide an “adequate and effective” alternative remedy “to test
the legality of a person’s detention,” so that the stripping of
habeas jurisdiction “does not constitute a suspension of the
writ of habeas corpus?”’®

1. Definition of “suspended”

Without addressing this question explicitly, the Sz
Cyr majority defined “suspended” as merely “withdraw[ing]”
the “power to issue the writ of habeas corpus.””” Presumably,
stripping habeas jurisdiction where it previously existed would
amount to such a withdrawal. Rasu/ construed the federal
habeas statute as permitting habeas jurisdiction over non-citizen
detainees, so the MCA probably meets the Sz. Cyr definition
of “suspended.””® Judge Rogers’s Boumediene dissent implicitly
adopted this position.”

In contrast, Justice Scalia’s dissent in St. Cyr determined
that “suspended” only means that Congress has “temporarily
withheld operation of the writ,” as opposed to “permanently
alter[ing] its content.”® Examining the history of the writ,
Justice Scalia found that the temporary elimination of the writ
“was a distinct abuse of majority power... that had manifested
itself often in the Framers’ experience.”" These suspension acts
would “temporarily but entirely eliminat[e] the ‘Privilege of the
Writ for a certain geographic area or areas, or for a certain class
or classes of individuals.”® Justice Scalia fully recognized that
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a permanent alteration of the writ was subject to majoritarian
abuse, but he also noted “that is not the majoritarian abuse
against which the Suspension Clause was directed.”®

Nonetheless, the implicit definition of “suspended” used
by the Sz. Cyr majority probably controls. Under this view,
the MCA probably “suspended” habeas corpus; the MCA
withdraws the power of judges to issue writs of habeas corpus
to non-citizen detainees—a power previously established under
the federal habeas statute by Rasul.

2. Adequate and Effective Alternative Remedy

Even if the operative definition of “suspended” is met,
Swain v. Pressley held that “the substitution of a collateral remedy
which is neither inadequate nor ineffective to test the legality of
a person’s detention does not constitute a suspension of the writ
of habeas corpus.”® In other words, if habeas is replaced by an
alternative adequate and effective remedy, the Court will deem
that habeas is not “suspended” for purposes of the Suspension
Clause. The MCA specifically preserved the alternative remedy
established by the DTA (D.C. Circuit and possible Supreme
Court review over CSRTs and military commissions),* which
begs the question of whether the DTA's alternative remedy is
“adequate and effective” under Swain.”

Judge Rogers determined that the DTA was not an
adequate and effective remedy. In establishing her baseline for
comparison, she quoted the 1969 case Harris v. Nelson for the
proposition that the detainees should be “entitled to careful
consideration and plenary processing of their claims including

full opportunity for the presentation of the relevant facts.”*

She found that the “CSRTs fall far short of this mark” because
CSRT practices implemented by the MCA “impede[] the
process of determining the true facts underlying the lawfulness
of the challenged detention.”®

But Judge Rogers’s baseline for evaluating the DTA’s
D.C. Circuit review was incorrect. The baseline here should
be the degree of executive detention habeas review over military
tribunals.>® However, Judge Rogers’s quoted baseline dealt with
collateral attack habeas review over gypical criminal convictions
completely removed from the military context.”! Furthermore,
the Harris v. Nelson standard has become an anachronism; in
decades following Harris v. Nelson, the Court cut down on the
degree of habeas review afforded.”

In actuality, the degree of executive detention habeas
review over military tribunals is quite limited. The Court gives
extremely broad deference to military commissions even under
habeas review,”® and the same deference would be accorded to
the CSRTs.” During habeas review of executive detentions,
“other than the question whether there was some evidence to
support the order, the courts generally did not review the factual
determinations made by the Executive.”” In fact, compared
to executive detention habeas review over military tribunals,
the DTA affords detainees more review.”® Granted, the D.C.
Circuit review of CSRTs is limited to determining (1) whether
the CSRT determination is “consistent with the standards and
procedures” established for CSRTs”” and (2) whether these
procedures are “consistent with the Constitution and laws of the
United States.””® But even with these limitations, this judicial
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review is an adequate and effective alternative remedy. First,
the DTA permits the D.C. Circuit to review constitutional
challenges such as due process claims.” Second, because the
D.C. Circuit can inquire whether the CSRT determination is
consistent with the CSRT’s standards, it can evaluate whether
the correct evidentiary standard was used.'® Thus, under the
DTA, the D.C. Circuit would be able to review the evidence
by examining the evidentiary standard'®'—which is certainly
more review than only asking if “there was some evidence” to
support the CSRTs determination.'®

Simply, the DTAs D.C. Circuit review provides more
review than executive detention habeas review over military
tribunals. Therefore, the DTA provides an alternative adequate
and effective remedy under Swain. Thus, the MCA’s habeas
jurisdiction stripping has not “suspended” habeas for purposes
of the Suspension Clause.

C. What Qualifies as “Rebellion,” “Invasion,” or the ‘public
Safety”? And Are These Non-justiciable Political Questions?

Even if “The Privilege of the Writ of Habeas Corpus” is
“suspended,” this is constitutionally permissible “in Cases of
Rebellion or Invasion” when “the public Safety may require
it.”1% Unfortunately, the Court has provided little guidance
on what constitutes “Cases of Rebellion or Invasion” or when
“the public Safety may require” suspension of habeas. Without
addressing the substantive content of these provisions, Judge
Rogers’s Boumediene dissent would have found that these
predicates were not satisfied because Congress did not provide
a clear statement that at least one of these predicates existed.'*
Judge Rogers explained that “[o]n only four occasions has
Congress seen fit to suspend the writ,” and “[e]ach suspension
has made specific reference to a state of ‘Rebellion’ or ‘Invasion’
and each suspension was limited to the duration of that
necessity.”'”® However, the MCA contained “neither of these
hallmarks of suspension” and “there was “no indication that
Congress sought to avail itself of the exception in the Suspension
Clause.”'® Judge Rogers’s view, though, is quite remarkable
because it stands in stark contrast to a major argument that
she did not address.

Multiple Justices have posited that questions relating
to the Suspension Clause’s “Rebellion,” “Invasion,” or “public
Safety” predicates are non-justiciable political questions.'”’
In Hamdi, Justice Scalia (joined by Justice Stevens) and
Justice Thomas put forth this view.'® Similarly, Chief Justice
Marshall,'® Justice Story,''® and Chief Justice Taney'!! suggested
that questions about the Suspension Clause’s predicates are non-
justiciable. According to this view, the very fact that Congress
suspended habeas corpus means that Congress determined that
“Rebellion” or “Invasion” existed such that the “public Safety”
required suspension.

In contrast, Professor Amanda Tyler argues that whether
“Rebellion” or “Invasion” exists is a justiciable question'>—but
she suggests that consideration of the “public Safety” predicate
may be nonjusticiable.'® She questions the views presented
by multiple Justices on the grounds that “there is no settled
authority on the justiciability of suspension, and the handful of
jurists who have expressed an opinion on the question have done
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so cursorily, offering little more than an institutional hunch as
a basis for their conclusions.”’™* Then, she essentially makes
two arguments in favor of the justiciability of the suspension
predicates.'” First, she presents various textual arguments. She
begins with the contextual argument that the “Suspension Clause
abuts the Ex Post Facto and Bill of Attainder Clauses,” both of
which “are routinely enforced by the courts.”!'® Additionally,
the existence of “Rebellion or Invasion” represents the “kind
of bright-line limitation on political authority that seems to
invite judicial enforcement.”""” Finally, she uses counterfactual
redrafting to explain that the Framers would have specifically
mentioned Congress in the Suspension Clause if they wanted
to make suspension non-justiciable.'®

These textual arguments are far from conclusive. The
Constitution invites many other “bright line limitation[s],”
yet the Court hardly finds them dispositive. For example, the
phrases “commerce... among the several states”" and “All

120 invite a formalistic view of the Commerce

legislative powers
Clause and an acceptance of the non-delegation doctrine,
respectively. But the Court has eschewed these formalistic
limits'?! largely on the grounds that it is not competent to stand
in the way of Congress.'? Concerns of institutional competency
are only heightened in the suspension context when the elected
representatives of the people deem it necessary to suspend
habeas corpus and the President acts under this authorization.
This institutional competency argument also undermines the
other textual arguments made by Tyler. The Ex Post Facto
and Bill of Attainder Clauses do not implicate war powers or
emergency questions. And the fact that the Framers rejected a
proposal unrelated to habeas that gave Congress the authority
to strike down unconstitutional state laws bears no relevance
to the institutional competency of courts to judge whether a
“Rebellion or Invasion” exists.'*

Second, and analogously, Tyler points out that the Court
has in fact “performed similar analyses in war powers cases
since the time of Chief Justice Marshall.”** She proceeds to
list various precedents where the Court invalidated executive
action during times of armed conflict.'” However, suspension
is completely different because it involves congressional action.
Indeed, in each of the cases Tyler cites,'® the President was
not acting “pursuant to an express or implied authorization
of Congress.”'?” Thus, in these cases, the Court was not faced
with the deferential first category of Justice Jackson’s famous
Youngstown separation of powers framework, which requires the
“widest latitude of judicial interpretation.”'® But suspension
cases will always involve an “express... authorization of
Congress”'® under the consensus view that only Congress can
“suspend| |” habeas corpus.’*

D. Synthesizing the Suspension Clause Arguments

As this Part shows, it would require five separate holdings
for the Suspension Clause to render the MCA’s suspension
provisions unconstitutional. First, “The Privilege of the Writ
of Habeas Corpus” in the Suspension Clause would need to
cover more than the writ “as it existed in 1789.”13! Indeed, it
would have to cover Rasuls expansion of habeas in 2004,
even though Congress tried twice to counteract Rasul v. Bush.'®
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Second, “suspended” in the Suspension Clause would need to
apply to permanent withdrawals of habeas.’®* Third, the DTA’s
alternative remedy of D.C. Circuit review would need to be
considered ineffective or inadequate, even though it provides
more review than habeas.'®® Fourth, questions regarding the
Suspension Clause’s predicates must be justiciable, and, fifth,
a “Rebellion or Invasion” implicating the “public Safety” must
not exist.'* Only after making those five holdings could a court
invoke the Suspension Clause to invalidate the MCA’s provisions
stripping habeas jurisdiction over the CSRT determinations.

CONCLUSION

Regardless of how the Boumediene habeas jurisdiction
stripping issue is resolved, there will be many more questions
regarding the war on terror detainees held at Guantanamo Bay.
At a minimum, there will be challenges regarding due process
and the CSRTs and military commissions, habeas jurisdiction
over the military commissions, and direct review in the D.C.
Circuit. But as to the habeas jurisdictions stripping over CSRT
determinations, the D.C. Circuits holding in Boumediene v. Bush
is correct: the MCA validly strips jurisdiction for issuing writs
of habeas corpus to non-citizens detained outside the United
States for purposes of challenging CSRT determinations.
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(assuming that citizens detained outside the United States have Fifth
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