
E n g a g e  Volume 8, Issue 3 69

The WTO as a Supranational Competition Authority
By Keith R. Fisher*

There has been a signifi cant wave of transnational mergers 
and acquisitions this past decade, a wave as signifi cant 
in its frequency (i.e., sheer numbers of transactions)1 

as in its amplitude (the size of those transactions).2 Reductions 
in trade barriers have enabled increased foreign investment, 
and many multinational enterprises (MNEs) have found it 
most expedient to expand overseas operations by acquisition 
of existing businesses rather than de novo. By the 1990’s, this 
trend toward increased transnational M&A activity had greatly 
accelerated, with business characterized by ever-more-rapidly 
evolving technology, and timeliness of entry or expansion 
in a given market becomingly increasingly crucial.3 Total 
dollar amounts of global M&A activity4 rose dramatically 
during 1995-1999,5 with approximately eighty percent of 
those transactions involving American and European fi rms.6 
In response, there has been a veritable explosion of national 
competition laws, resulting in a massive increase in review 
of individual transactions by the competition authorities of 
multifarious jurisdictions.7 

Thus, transnational mergers, while affording large 
corporations signifi cant business opportunities, also present 
challenges because of the occasionally daunting task of 
compliance with a multiplicity of competition law regimes.8 
These merger review schemes either prohibit or assert 
governmental controls over transactions, from the incorrigibly 
anticompetitive to the competitively neutral or benign, with 
important way stations in-between for transactions that, 
while anticompetitive, confer economic advantages upon 
the reviewing nation (such as job creation or preservation, 
investment in infrastructure, etc.) deemed to outweigh the 
anticompetitive eff ects.9 Along this spectrum, not only are 
the applicable legal standards somewhat diff erent, with the 
two most prominent10 being “dominance” (as used in the 
EU) and “substantial lessening of competition” (as used in the 
United States),11 but the substantive legal content accorded 
those standards, as well as the remedies prescribed, can be 
widely divergent in countries purporting to apply the identical 
standard.12 Such disparities can result from changes in personnel 
or changes in antitrust enforcement profi les attributable to the 
winds of political change.13  

Globalization has created challenges for a variety of 
legal regimes, and competition law is certainly one of them. 
Regulators will, with considerable justifi cation, assert authority 
to subject to antitrust14 scrutiny merger transactions that 
arguably may have an anti-competitive eff ect on the territory 
subject to their jurisdiction, regardless of whether the legal 
situs or “center of gravity” of any party to the transaction 
falls within that jurisdiction. By the same token, a blanket 
assertion of authority to scrutinize transactions with little or 
no actual or even potential eff ect within that territory not only 

is incompatible with recognized principles of international law 
but often results in political confl icts.15 In connection with the 
merger of Boeing and McDonnell Douglas, for example, U.S. 
politicians expressed outrage at the prospect that the European 
Commission16 would block a quintessentially American 
merger and threatened to fi le a complaint with the WTO or 
impose unilateral trade sanctions in retaliation.17 Th ough the 
Commission ultimately cleared that transaction, the subsequent 
blocking of the GE/Honeywell merger led to additional rancor 
from U.S. politicians and offi  cials.18  

Th at same year, competition policy was placed on the 
World Trade Organization agenda for the Ministerial Round 
in Doha, Qatar.19 In anticipation of the next GATT/WTO 
negotiating agenda, the Doha Ministerial Declaration mandates 
clarifi cation of world competition rules on “core principles, 
including transparency, non-discrimination and procedural 
fairness, and provisions on hardcore cartels.”20 Th e question 
whether to vouchsafe antitrust law, which concerns itself with 
private restraints of trade, to the tender care of an international 
body that concerns itself with public restraints of trade21 has 
been the subject of academic discussion and debate pro22 and 
contra.23 Complicating the issue further is the optimal degree 
of WTO involvement, if any. 

Proposals For World Trade Organization 
Involvement

Divergences in antitrust analysis between the diff erent 
legal systems, exemplifi ed as between the U.S. and the EU by the 
GE/Honeywell and Boeing/McDonnell Douglas imbroglios, are 
by no means a newly discovered problem.24 Since the days of 
the Havana Charter in the late 1940’s, there have been sporadic 
eff orts to achieve some form of multinational competition 
law framework.25 Examples of such eff orts include the draft 
restrictive business practices codes of the United Nations 
Conference on Trade and Development (UNCTAD)26 and 
the OECD27 and the Munich Draft International Antitrust 
Code.28  

At the urging of the European Union, among others, 
a decision was made to put the propriety of  negotiation of a 
multilateral competition policy under the auspices of the WTO 
on the agenda for the next trade negotiations “round.”29 Th e 
likelihood of any consensus on the issue emerging is remote, 
however, because of signifi cant diff erences between developed 
economies, most of which now have their own competition 
laws, and developing economies, most of which do not.30  

Indeed, such a lack of consensus is all too familiar 
in—indeed, almost emblematic of—international law and 
internationalist tendencies generally. Even if internationalization 
of a particular matter is a desideratum, it is far from an 
inevitability. One need think only of the movement for world 
governance after World War I that gave rise to the pitifully 
inadequate League of Nations, or the push for a kind of 
world federalism after World War II. Th ese movements were 
fated to be dashed against the rocks of long-standing—and 
possibly innate—sociological, political, historical, and cultural 
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diff erences among nations and peoples. Th e same sorts of socio-
political and historico-cultural diff erences doomed an attempt at 
an international language (Esperanto),31 and have even scotched 
the eff ort to ratify a Constitution for the European Union.32

Even among developed economies with established 
competition law regimes, a variety of countervailing policy 
interests can often dilute a given state’s commitment to 
competition law. Examples of these sorts of interests are plentiful 
and well-known: granting of monopoly power associated with 
certain rights in intellectual property; government subsidies for, 
or regulatory policies applicable to, certain sectors; protectionist 
trade policies aimed at limiting competition from foreign 
imports or investment by foreign multinational corporations; 
trade initiatives creating preferences for export cartels.33 Indeed, 
the Commission’s approaches in the Boeing/McDonnell-
Douglas and GE/Honeywell merger applications demonstrate 
beyond cavil that parochial national (or, in this instance, 
regional, as a proxy for national) interests can often diverge and 
that signifi cant disparities in merger policies can serve—and, in 
fact, are normally intended to serve—those interests. 

Several commentators have advocated, to a greater or 
lesser degree, reasonably comprehensive roles for the WTO 
in harmonization of competition law, potentially a uniform 
international antitrust code for pre-merger review with the 
WTO as either a supranational enforcement agency34 or a 
super-clearinghouse with authority to dictate which national 
competition regimes have sufficient nexus to a particular 
transaction so as to justify pre-merger notifi cation fi lings.35 
Neither suggestion appears workable, however, both for 
institutional WTO reasons and for pragmatic reasons relating 
to sovereignty and national competition regimes. 

Axiomatic to the trade law orientation of the WTO are 
principles of non-discrimination, typically formulated as “most 
favored nation” treatment (“MFN”),36 national treatment37 
or some combination thereof.38 It is therefore to be expected 
that extending those principles to competition law would be 
advocated for WTO consideration (along with the principle of 
transparency) by some antitrust scholars39 and by some members 
of that organization.40  

Uncritical transference of these international trade 
principles of non-discrimination, forged as a result of 
multilateral negotiations intended to affect the sovereign 
behavior of nation states, to competition law, which is targeted 
at private (i.e., non-sovereign) conduct and is, moreover, very 
much a sui generis concept as one moves from one nation’s 
competition law to another’s, raises a host of diffi  culties.41 
Among these are problems of asymmetry. MFN obligations, 
for example, are well-known in the international trade literature 
as being susceptible to the free-rider syndrome. When a nation 
state with MFN status knows that it can secure for itself any 
benefi t extended to another nation state, the incentive to 
bargain is considerably reduced, if not entirely eliminated. At 
the same time, one country may be discouraged from off ering a 
concession to another if that same concession must be extended 
equally to all states partaking of MFN status.42 Similar problems 
may attend according national treatment. Suppose that it would 
be benefi cial, as a matter of competition policy, for a particular 

nation to lower the threshold for pre-merger notifi cation. A 
national treatment regime could dissuade the government 
from taking that action where the administrative onus of doing 
so—having to review a burdensome number of pre-merger 
fi lings from foreign enterprises—would threaten to overwhelm 
the resources at the competition authority’s disposal. Similarly, 
local industry might be deterred from seeking legal reforms the 
benefi ts of which would also have to be extended—again, often 
asymmetrically—to foreign enterprises. 

Other asymmetries arise out of the disparate levels 
of regulatory strength and the accompanying disparities in 
regulatory incentives that are characteristic of diff erent types of 
national economies. Encouragement of exports, protectionism 
for indigenous industries, and promotion of local employment 
are all typical, if parochial, non-antitrust goals that can 
cause governments to skew the results of competition-based 
assessments of transnational transactions.43 Although this 
danger lurks behind any nation’s competition policy, it is 
particularly acute for larger, more developed economies (e.g., 
the U.S. and the EU), which have suffi  cient market “clout” to 
be able unilaterally to assert extraterritorial jurisdiction in a 
meaningful way. At the same time, while smaller economies can 
rarely expect to make a plausible threat to prohibit altogether 
conduct by a large MNE that might have negative welfare 
eff ects within their borders,44 they can band together and create 
a regional competition authority—a mini-EU, in eff ect—that 
will enjoy enough resources from member countries to portend 
a credible, joint prohibition or other regulatory response.45    

Another problem with a WTO-based attempt at 
harmonization of competition law is that, in stark contrast 
to the bulk of the trade regime with which the WTO has 
experience, competition law predominantly addresses private, as 
opposed to sovereign, conduct.46 Principles on which universal 
agreement can be anticipated are few and at a level of generality 
that does not further the analysis (such as the notion that 
anticompetitive mergers and acquisitions should be prohibited 
and that enforcement action against cartels should be vigorous). 
Even these principles, however, are subject to exceptions, such 
as for anticompetitive transactions that promote certain non-
competition-related interests that are deemed to outweigh 
their anticompetitive eff ects, and for the frequently tolerated 
export cartels. 

Furthermore, applying “core” non-discrimination 
principles to competition law is rather like attempting to force a 
square peg into a round hole. While national antitrust laws are, 
on occasion, relatively indiff erent to anticompetitive eff ects that 
are wholly external,47 fundamentally they make no distinctions 
based on the nationality of the actor.48 Unlike tariff s, subsidies, 
and the like, there is little basis in competition law for the 
application of concepts such as MFN or national treatment. 

Th e trade law principles animating the WTO approach 
raise yet another problem. Whatever consensus on competition 
principles has emerged internationally has largely been the result 
of bilateral agreements on antitrust matters.49 For example, 
the United States has entered into several of these bilateral 
cooperative antitrust agreements,50 which may be regarded 
as a supplemental to, or perhaps a subset of, the network of 
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bilateral treaties, known as Mutual Legal Assistance Treaties 
(MLATs),51 that have proliferated in recent years in an eff ort 
to promote eff ective transnational law enforcement.52 Likewise, 
the European Union has entered into several such bilateral 
antitrust agreements.53 In theory, such agreements endeavor 
to eff ect a mutual allocation of prosecutorial resources in 
order to maximize enforcement and minimize duplication. In 
practice, however, this is not always possible, particularly in cases 
aff ecting signifi cant national (or communitarian, as the case may 
be) interests, be they competitive or extra-competitive.54  

Th e characteristic WTO non-discrimination principles 
are fundamentally incompatible with the eff ectiveness of these 
sorts of bilateral antitrust agreements. If the parties to such a 
bilateral regime were simultaneously subject to such WTO 
obligations, they would fi nd themselves in the awkward position 
of being compelled to accord the positive comity55 benefi ts of 
their bilateral cooperative arrangement to all WTO members, 
e.g., providing them notifi cation of competition enforcement 
actions that might aff ect their interests (assuming those could 
be known in each case), expending resources to provide them 
with antitrust assistance with no reciprocal obligation having 
been entered into by the majority of the recipients, and, worst of 
all, being forced to take into account, as a matter of traditional 
(or “negative”) comity, the interests of these multifarious third-
party nations in assessing whether to take enforcement action 
that might aff ect nationals of such nations (and, if so, the extent 
to which such enforcement would be compatible with those 
third-party interests). 

Th e glib solution likely to be off ered by the WTO’s 
Working Group on the Interaction of Trade and Competition56 
(the “WTO Working Group”) would be to exempt such bilateral 
agreements from non-discrimination principles. Th at, indeed, is 
the position advocated by the European Union57 and is likewise 
the preliminary conclusion drawn by the WTO Working 
Group.58 Such an exemption would seem to vitiate the effi  cacy 
of any WTO centralization eff ort on global competition norms 
and would call into question the wisdom of considering that 
particular international forum in the fi rst place.59  

Finally, there is the potentially messy and uncertain area 
of sectoral exceptions. Many countries, including the United 
States, commit to the discretion of authorities other than 
competition authorities the power to approve or deny mergers 
in certain regulated industries (e.g., telecommunications, 
energy, banking). One is hard-pressed to imagine how an 
organization like the WTO could obtain suffi  cient consensus to 
approve the infringement on sovereignty necessary to eliminate 
what will, of necessity, be a patchwork quilt of national laws 
containing myriad sectoral exceptions, exemptions, and special 
rules. Governmental motivations underlying these exemptions 
are, of course, varied; most are likely non-discriminatory, but 
perhaps not all. Th e WTO Working Group has acknowledged 
this problem but, in order to avoid dealing with it, has blithely 
asserted that non-discrimination in antitrust “would not 
preclude the enactment of sectoral exceptions, exemptions 
and exclusions from national competition regimes.”60 Th at 
evident reluctance to come to grips with so fundamental an 
issue to competition policy, particularly where the potential 

detriment to maintaining these special regimes includes not 
only the ineffi  ciency that lack of competition in such sectors 
brings but also the rather obvious risk of kindling protectionist 
international trade responses in some cases, confi rms the 
inadequacy of the WTO forum. 

Th e proposal to use the WTO as a clearinghouse is 
also fl awed. Undoubtedly it would be more convenient for 
an MNE to be able to make one preliminary fi ling with a 
supranational competition regulator, which would then make 
a binding determination as to which member countries would, 
and would not, be entitled to premerger notifi cation and to 
exercise jurisdiction over the proposed transaction.61 Apart from 
the fact that the WTO lacks both the particular institutional 
expertise and the resources to staff  such an operation, there is 
no principled basis on which such determinations could be 
made. To do so, the WTO would, in eff ect, be substituting 
its judgment for someone else’s—either (1) the considered 
judgment of individual sovereign nations about their own 
competition policy and about what sorts of transactions raise 
competitive (or even extra-competitive) concerns suffi  cient 
to trigger a reporting requirement, or (2) the judgment of 
competition authorities, charged with interpreting (and with 
expertise in interpreting) their own country’s antitrust laws, 
that a particular transaction should be notifi ed because it raises 
the sorts of policy concerns at which those laws were directed. 
Th e entire notion, while perhaps superfi cially attractive, is too 
rife with practical diffi  culties to be workable, even if nation 
states were willing to cede so much of their sovereignty to an 
international organization—a dubious proposition at best. 

André Fiebig’s proposal, while off ering some palliatives, 
suff ers from these same infi rmities. He suggests that exemptive 
rulings62 by the WTO63 would be binding on member nations, 
which would have to amend their national competition 
laws accordingly, subject to the right of a member nation to 
overrule the WTO upon a showing of compelling reasons.64 
Th at any nation would cede authority to determine whether 
its own competition experts could even review the transaction 
is patently politically unrealistic, even if there were (1) a 
meaningful quantitative standard that could be applied to 
reach such a conclusion and (2) a qualitative set of criteria 
for ascertaining market share upon which all countries either 
would or should agree. 

Last but not least, even some proponents of a broad 
role, in principle, for the WTO in competition law and policy 
concede that, notwithstanding the proliferation of merger 
control regimes, recourse to a regime such as the WTO is in 
part premature and in part uncalled for. As Professor Mitsuo 
Matsushita has observed:  

Mergers and acquisitions in the scope of the WTO should be put 
off  for future consideration until such time comes when national 
markets will have been so globalised that they are integrated into 
one world market and the distinction between domestic policy 
and international trade policy will have been blurred so much 
that convergence of merger policy is essential to maintain the 
integrated world market…. [I]tems such as the convergence of 
fi ling requirement in mergers and acquisitions is a very important 
issue. Th is should be dealt with in the appropriate forum. 
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However, taking into account the objective of the WTO, one 
may say that this is outside its scope.65  

A More Circumscribed Role for the WTO

Th e preceding discussion has identifi ed certain immanent 
fl aws that render the WTO unsuitable for the supranational 
competition authority role advocated by several scholars and 
commentators. Nevertheless, there do seem to be a number 
of more modest functions that organization could usefully 
perform. 

At the outset, however, it should be acknowledged that 
concerns about proliferation of merger control regimes have 
a tendency to be overblown. To listen to complaints from 
multinational corporate behemoths or their sophisticated M&A 
counsel about the number of fi lings they have to make is likely 
to evoke about as much sympathy as an obese child whining for 
a candy bar. If one is large enough to be conducting business 
on a manifold multinational basis, surely it should come as no 
surprise, either a priori or a posteriori, that compliance with 
the laws of each jurisdiction in which one does business will be 
required. Th ese include not just competition laws but tax laws, 
corporate laws, securities laws, licensing laws, and potentially 
a host of others.66 Such compliance is merely a recognized cost 
of doing business for all enterprises, large and small, domestic 
or multinational. 

Nor is there any question about the legitimacy, at least 
in principle, of substantive competition concerns even among 
nation states that are remote from a transaction’s so-called 
“center of gravity.” Th e transaction’s eff ect on local economies 
may well justify not only review but a remedy—though 
clearly, under the well-established territoriality principle of 
public international law, that remedy should be tailored to 
address anticompetitive eff ects within the local economy only 
and, mindful of those bounds, should not unduly trammel 
extraterritorially the parties’ ability to eff ect the transaction.67 

Acknowledging that potential for exaggeration and 
the legitimacy of substantive competition concerns does 
not, however, eliminate the possibility that there are useful, 
efficiency-enhancing, and harmonizing functions of a 
procedural nature that could be performed for international 
M&A transactions on a centralized basis. Foremost among 
such procedural approaches would be the implementation of 
an internationally enforceable requirement of transparency in 
merger review. Under such a regime, each country would be 
required, before applying its competition law to any M&A 
transaction involving a foreign party, to have published 
reasonably detailed merger guidelines. To be satisfactory, these 
guidelines would—(a) identify the national agency or agencies 
with jurisdiction over the transaction; (b) articulate the basis 
on which such jurisdiction will be exercised;68 (c) elucidate 
each such agency’s enforcement policies in a manner adequate 
to facilitate strategic planning, provide guidance on each such 
agency’s approach to market defi nition; (d) detail which defenses 
or mitigating factors (if any) will be taken into account by each 
such agency when reviewing a reportable transaction;69 and (e) 
delineate any non-competition factors that will be taken into 
account in the merger review process.70  

Apart from considerations of transparency, there 
are other harmonizing procedural suggestions that might 
tentatively be off ered. Th e goals animating these suggestions 
are, wherever possible, to streamline transaction costs, expedite 
pro-competitive or competitively neutral international M&A 
transactions, and dilute the potential (which, admittedly, can 
never entirely be erased) for confl ict between and among merger 
review jurisdictions. 

To be sure, there neither is, nor can there be, any 
requirement that WTO members enact their own competition 
laws. For those that do, however, and specifi cally for that further 
subset that include merger control and pre-merger notifi cation 
within their competition law regimes, certain modest but 
meaningful reforms could be practicably implemented and 
enforced under the aegis of the WTO.

First, requiring fi lings on transactions unlikely to cause 
any appreciable detrimental eff ect on competition within the 
member’s territory should be prohibited and sanctionable as 
violative of customary principles of international law.71  

Second, procedures should be implemented by each 
member nation for advance advisory opinions (a kind of pre-
premerger notifi cation) on whether a fi ling will be required. Such 
advisory opinions would perforce be based on and subject to 
accurate submissions by the parties, including information about 
(a) their businesses, (b) business conducted within the member 
nation’s territory, (c) revenues from the member’s territory, and 
(d) the extent (if any) to which the parties actually compete 
within the member’s territory (and, if so, whether their combined 
market share is too low to occasion competitive concern).72

Th ird, fi lings should not be required unless one of the 
parties to the transaction either carries on signifi cant operating 
business in the jurisdiction or has more than de minimis sales 
revenues there. Mere ownership of assets in a country, without 
any indicia of impact on consumers or the economy, should not 
be a suffi  cient nexus. Nor should either reliance on worldwide 
sales fi gures (i.e., those outside the jurisdiction) or vaguely 
articulated potential eff ects on the local economy be suffi  cient 
bases for the exercise of jurisdiction. 

Fourth, notifi cation thresholds should be specifi ed with 
precision. In particular, the imprecision and subjectivity inherent 
in market share tests should, if at all possible, be avoided.73

Fifth, guidance should be provided (i.e., transparency) 
on the timing for providing notifi cations. Th at will avoid 
uncertainty and the potential levying of substantial fi nes.74 

Finally, there should be additional guidance in the form 
of regulations or published policy statements and interpretations 
(transparency again!). This guidance will enable counsel, 
including especially local counsel, intelligently to advise their 
clients about a variety of matters, including, in particular, 
whether pre-merger notifi cation will, in fact, be required for a 
particular transaction. 

CONCLUSION
With the proliferation of national competition laws, a 

number of proposals have been put forward for a supranational 
competition authority to be housed within the World 
Trade Organization. To be sure, even within well-developed 
competition law regimes, such as those of the United States and 
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the European Union, substantial disparities in market defi nition 
and in the methodology of assessing market power can and do 
arise, notwithstanding convergence and nominal use by both 
systems of the same or similar yardsticks and principles. Th e 
GE/Honeywell fracas established that beyond cavil. 

To the extent that the aforementioned supranational 
competition authority proposals envisage a substantive role for 
the WTO, they fail to take adequately into consideration not 
merely the political un-palatability of such an arrangement but, 
more signifi cantly, the institutional unsuitability of the WTO 
for the task. Th is article suggests an alternative, and considerably 
more modest, role as an enforcer of purely procedural reforms 
designed to abate the potential for inter-jurisdictional confl icts, 
diminish transaction costs, expedite pro-competitive or 
competitively neutral M&A transactions, and, most important 
of all, promote transparency in transnational merger review. 
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