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The U.S. military intervention in Libya, now in its 
fourth month, has brought two fundamental and 
recurrent constitutional questions to the fore. The first 

is whether the President can initiate a war, admittedly not in 
national self-defense or for the protection of U.S. persons or 
property abroad, without prior approval from Congress. The 
second is whether the provisions of the War Powers Resolution1 
that require disengagement if the President has not obtained 
congressional sanction within two months of beginning such 
a war are constitutional.

Both questions have been prominent in public policy 
debates from the Vietnam War up to the 2008 presidential 
election and after. Political leaders, legal scholars, and activists 
in the Democratic Party over four decades have denounced 
what they see as the pretensions of an “Imperial Presidency” 
bent on aggression and conquest, and called for the restoration 
of what they contend are Congress’ original powers over war 
policy.2 Moreover, before assuming their current offices, the 
President, the Vice-President, and the Secretary of State had 
all emphatically stated views on the matter that reflected 
the dominant opinion within their party. I shall discuss and 
analyze in Part I the Administration’s legal position on the 
President’s war powers. Then in Part II, I will consider the 
Administration’s stance on the War Powers Resolution.

I. The Justice Department’s Opinion

On April 1, 2011, the Office of Legal Counsel (OLC) 
of the Department of Justice issued an opinion defending 
the legality of President Obama’s attack on Libya.3 OLC’s 
main argument for concluding that the President needed no 
antecedent declaration of war or other specific congressional 
authorization was, in substance, that the Libyan intervention 
would turn out to be a small, short war. Affirming that the 
President “had constitutional authority, as Commander in Chief 
and Chief Executive and pursuant to his foreign affairs powers, 
to direct . . . limited military operations abroad, even without 
prior specific congressional approval,”4 OLC “acknowledged 
one possible constitutionally-based limit on this presidential 
authority”—“a planned military engagement that constitutes 
a ‘war’ within the meaning of the Declaration of War Clause.”5 
The purported constitutional distinction turned on “whether 
the military operations that the President anticipated ordering 
would be sufficiently extensive in ‘nature, scope, and duration’ to 
constitute a ‘war’ requiring specific congressional approval.”6

OLC’s distinction between small, short wars that the 
President may begin unilaterally and large, long wars that 

require prior congressional approval has no foundation in the 
Constitution’s text. The Declaration of War Clause says simply 
that Congress has the power “To declare War, grant Letters of 
Marque and Reprisal, and make Rules concerning Captures on 
Land and Water.”7 Nothing in the clause explicitly differentiates 
between “small” and “large” wars. Dr. Samuel Johnson’s English 
Dictionary, which provides evidence of how the term would 
have been understood in the Founding period, defines “war” 
as “[t]he exercise of violence under sovereign command against 
withstanders.”8 That definition covers wars both large and small. 
Further, American and English courts in the Framing period 
followed the lead of Hugo Grotius9 in denying that there could 
be an intermediate legal space between “war” (whether large or 
small) and “peace.”10 Hostilities authorized and organized by 
a state could be considered tantamount to “war.” Thus, Lord 
Ellenborough said in 1813 that “Nations may be at war with 
each other by reciprocal acts of hostility done and suffered.”11 

If the Declare War Clause imports any distinction, it 
is between public and private, not large and small, wars. A 
“declaration” of war—if needed at all12—could affirm that (even 
pre-existing) hostilities had the legal attributes of a “public,” 
state-sanctioned, war.13 It served to “prove[] the existence of 
actual hostilities.”14

True, State practice near the Founding period also 
appeared to recognize that some hostilities might not amount 
to a general war. On October 19, 1739, the British Crown, 
in what is picturesquely known as the War of Jenkins’ Ear, 
declared war on Spain.15 The British declaration had been 
preceded by lower-level hostilities. In March 1739, the Crown 
had announced that it would “grant Letters of Reprisal, to such 
of His subjects, whose Ships, or effects, may have been seized 
on the High Seas by Spanish garda costas, or ships, acting by 
Spanish Commissions.”16 The Crown issued “letters of marque” 
to merchant vessels in July, and Vice-Admiral Edward Vernon 
led out nine men-of-war and a sloop against the Spanish shortly 
afterwards.17 Some scholars have accordingly argued that the 
Letters of Marque and Reprisals Clause and the Captures 
Clause were designed to sweep in smaller wars and to ensure 
that Congress alone possessed the authority to initiate them. 
The better view, however, is that these clauses “concern[] the 
distinction between the public and private waging of war and 
the right of a sovereign nation to make decisions regarding 
that distinction.”18 In any event, if the clauses were designed 
to ensure that Congress alone could initiate small wars, the 
distinction between large and small wars would turn against 
OLC.

The text and background of the Declare War Clause, 
therefore, do not support OLC’s position. But constitutional 
text alone is not dispositive. The Supreme Court has read 
a distinction into the Fourth Amendment between police 
“stops” (which do not require probable cause) and “searches” 
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(which do), although nothing in the Amendment’s language 
hints at this.19 Likewise, the Declare War Clause might harbor 
an implicit distinction between large and small wars. But why 
suppose so?

OLC’s answer is that “the ‘historical gloss’ placed on 
the Constitution by two centuries of practice” must guide 
interpretation of the Declare War Clause.20 U.S. history, 
OLC argues, is “replete with instances of presidential uses of 
military force abroad in the absence of prior congressional 
approval.”21 And that practice “is an important indication of 
constitutional meaning, because it reflects the two political 
branches’ practical understanding . . . of their respective roles 
and responsibilities.”22

This is true, but it proves too much for OLC’s purposes. 
Practice amply demonstrates that Presidents have initiated large 
as well as small wars without a prior declaration of war (or 
other congressional authorization).23 By OLC’s own criteria, 
Presidents have fought a good many large wars without having 
sought Congress’ approval first. Of those large wars, the best 
known is the Korean War (1950-53). But there are many other 
cases. President George H.W. Bush launched an invasion of 
Panama in 1989 that brought down the Noriega regime. From 
1899 to 1901, the United States employed 126,468 troops 
to combat the Philippine Insurrection. In 1900, President 
McKinley sent 5000 U.S. troops to China to join the forces 
of other powers in suppressing the Boxer Rebellion. After the 
First World War, the United States deployed some 14,000 
troops into Russia to oppose the Bolsheviks and halt Japan’s 
expansion into Siberia.24 Moreover, on several occasions in 
which formal declarations of war had been preceded by limited 
military engagements, Congress affirmed that a state of war 
was already in existence, indicating that the existence of “war” 
does not hinge on the scope or duration of the conflict.25 Thus, 
while past practice may support the claim that the President 
may initiate war unilaterally, it does not support OLC’s further 
claim that he may do so only when military operations will be 
brief and on a small scale.

OLC’s distinction between “large” and “small” wars does 
not trace back to constitutional law or practice, but rather 
to—now largely obsolete—international law.26 Beginning in 
the nineteenth century,27 writers distinguished between “war” 
strictly so-called and “forcible measures short of war,” including 
reprisals, embargoes, and pacific blockades.28 Reflecting this 
distinction, Congress enacted the Hostage Act in 1869, 
authorizing the President to take measures “not amounting 
to acts of war” to secure the release of U.S. citizens captured 
and held abroad. The Court of Claims, dealing in 1886 with 
French “spoliation claims,” considered that a state of persisting 
reprisals “straining the relations of the state to their utmost 
tension, daily threatening hostilities of a more serious nature” 
might still fall “short of war.”29 President (later Chief Justice) 
William Howard Taft wrote in 1915 that while the President 
had the constitutional authority to commit the marines into 
hostilities in Central America, “if troops of the regular army 
are needed, it seems to take on the color of an act of war.”30 But 
the distinction between “war” and measures “short of” war was 
difficult to apply.31  And the UN Charter and other post-World 
War Two instruments have swept away the basis for any general 

distinction in international law between “war” and “forcible 
measures short of war.”32

In any case, the U.S. intervention in Libya is by no 
means a “measure short of war.” As President Obama and other 
NATO leaders have repeatedly insisted, the Allies’ overriding 
war aim is regime change—to bring down Colonel Muammar 
Gaddafi’s government.33 Further, despite official disclaimers, 
NATO forces have obviously been seeking to “decapitate” the 
Libyan regime by targeting Gaddafi and other senior figures 
in his government.34 The costs of the operation as of mid-May 
to the U.S. alone are $750 million—and climbing.35 The 
President’s original claim to members of Congress that his 
intervention would be successful in “days, not weeks” has been 
falsified by events36: the President now acknowledges that there 
is no end in sight.37 On June 1, 2011, NATO announced the 
extension of the Libyan campaign for at least a further ninety 
days, and some reports indicate that NATO may be mulling 
the introduction of ground troops into Libya. Any candid 
evaluation of the “scope” of the conflict should also take into 
account that Libyan-sponsored terrorists may attack Western 
cities or civilians (as Libya has done in the past). And although 
the President thought the Libyan operation to be too “small” 
to require Congress’ approval beforehand, he also considered it 
sufficiently “large” to require a sign-off from the UN Security 
Council before he went forward.

The President and his senior colleagues have also held 
inconsistent positions on the question of presidential war 
powers. In a 2007 interview with The Boston Globe, then-
candidate Obama stated, “The President does not have power 
under the Constitution to unilaterally authorize a military 
attack in a situation that does not involve stopping an actual 
or imminent threat to the nation.”38

Then-candidate Hillary Clinton told the Globe, “[T]he 
Constitution requires Congress to authorize war. I do not believe 
that the President can take military action—including any 
kind of strategic bombing—against Iran without congressional 
authorization.”39

Vice President Joe Biden stated in 2007 (in the context 
of a possible U.S. attack on Iran):

I was chairman of the Judiciary Committee for 17 years 
. . . I teach separation of powers in constitutional law. 
This is something I know. So I got together and brought 
a group of constitutional scholars together to write a 
piece that I’m gonna deliver to the whole United States 
Senate, pointing out the president has no constitutional 
authority to take this nation to war against a country of 
70 million people unless we’re attacked or unless there is 
proof that we are about to be attacked. And if he does . . 
. I will move to impeach him. . . . I would lead an effort 
to impeach him.40

II. The War Powers Resolution

The War Powers Resolution (WPR) was enacted over 
President Richard Nixon’s veto in 1973 by a Democrat-
controlled Congress in the depths of Vietnam and Watergate.41 
Since then, the WPR has remained a venerated talisman 
for anti-war advocates whenever a war looms. Presidents, 
however, invariably see things Nixon’s way. Since Nixon’s 



124	  Engage: Volume 12, Issue 2

veto, “every President has taken the position that [the WPR] 
is an unconstitutional infringement by the Congress on the 
President’s authority as Commander in Chief.”42

The WPR states that the President’s “constitutional powers 
. . . as Commander-in-Chief” to introduce U.S. armed forces 
into actual or threatened hostilities are exercised “only” pursuant 
to (1) a declaration of war; (2) specific statutory authorization; 
or (3) a national emergency created by an attack on the U.S. 
or its armed forces. It requires the President to “consult” 
with Congress “in every possible instance” before troops are 
introduced into hostile situations. Section 4(a) requires the 
President to report to Congress when (in the absence of a 
declaration of war) armed forces are deployed (1) into actual 
or threatened hostilities; (2) “into the territory, airspace or 
waters of a foreign nation, while equipped for combat . . .”; or 
(3) in numbers which “substantially enlarge” U.S. armed forces 
equipped for combat who were already in a foreign nation. The 
heart of the WPR is section 5(b), which requires the President, 
within sixty days of filing (or being obligated to file) a report 
under section 4(a)(1), to “terminate any use of United States 
Armed Forces” that was subject to the reporting requirement 
unless Congress in the interval has declared war, enacted a 
“specific authorization” for the deployment, extended the sixty-
day period, or been unable to meet because of an attack on the 
U.S. The sixty-day period may be extended by an additional 
thirty days “if the President determines and certifies to the 
Congress in writing that unavoidable military necessity requires 
the continued use of such armed forces in the course of bringing 
about a prompt removal of such forces” (emphasis added).

The executive branch has frequently objected to the 
sixty/ninety-day limit as unconstitutional. In his veto message, 
President Nixon objected that under this framework, “[n]o 
overt Congressional action would be required to cut off [the 
President’s] powers—they would disappear automatically 
unless the Congress extended them.” Arguing that this enabled 
Congress to increase its policy-making role through mere 
inaction, Nixon maintained that “the proper way for Congress 
to make known its will on such foreign policy questions is 
through a positive action, with full debate on the merits of the 
issue and with each member taking full responsibility of casting 
a yes or no vote.”43

In a similar vein, Monroe Leigh, Legal Counsel to the 
State Department in the Ford Administration, argued that 
the sixty/ninety-day framework imposed an unconstitutional 
straitjacket on the President’s power:

The question inevitably arises: If the president has 
an independent constitutional power to order troop 
movements in the first place, how can a statute of Congress 
override or limit the exercise of that power? . . . [I]t seems 
to me that the specific constitutional issue that is central to 
the entire superstructure of the [WPR] is whether Congress 
by mere statute can inhibit the president in the exercise of 
his independent power as commander-in-chief. Obviously 
I think it cannot . . . . [A] statute cannot constitutionally 
limit the President’s discretion when to commit and when 
to withdraw armed forces from hostilities.44

	 These objections do not exhaust the possible 
constitutional arguments against WPR § 5(b). Critics can also 
appeal to constitutional structure, which assigns the federal 
branches very different responsibilities with respect to foreign 
affairs.45 Section 5(b) impairs the President’s effectiveness in 
conducting diplomatic negotiations (which the Constitution 
entrusts solely to the executive) because the ability to make 
credible threats of force is important to successful diplomacy. 
In the Libyan situation, for instance, the U.S., its NATO 
partners, its Russian and Chinese rivals, the Arab League, 
and Libya itself were and are engaged in strategic interactions 
premised on certain assumptions about U.S. intentions, resolve, 
and capabilities. Thus, Britain and France might not have 
intervened militarily but for the expectation of continuing 
U.S. involvement; likewise, the Libyan rebels might have 
surrendered by now but for the hope of more substantial U.S. 
support. If foreign actors come to expect the U.S. to begin 
withdrawing its forces after two months unless the President 
managed to persuade Congress to extend that period, our 
prospective partners’ willingness to co-operate with us would 
be diminished, while our enemies’ resolve to resist us would 
likely be strengthened.

But the WPR has survived intact despite all efforts to 
repeal or amend it. President Clinton supported a 1995 effort 
to eliminate the sixty-day withdrawal provisions, and Senator 
Majority Leader Dole’s 1995 proposal to repeal most of the 
WPR even became the subject of a hearing. But Congress has 
consistently declined to act. The continuing vitality of the 
WPR as statutory law therefore cannot be doubted. Both the 
Authorization for the Use of Military Force (2001) and the 
Authorization for the Use of Force Against Iraq Resolution 
(2002) explicitly referenced it. Indeed, on March 21, 2011, 
President Obama himself reported to Congress on the start of 
military operations in Libya “consistent with the War Powers 
Resolution.”

With the expiration of the sixty-day period, therefore, 
the President faced a seemingly inescapable choice: either 
discontinue operations in Libya as the WPR requires; or declare 
the WPR’s withdrawal provisions to be unconstitutional.  
Instead, he did neither.

In his May 20, 2011 letter to Congress, the President 
wrote:

On March 21, I reported to the Congress that the United 
States, pursuant to a request from the Arab League and 
authorization by the United Nations Security Council, had 
acted 2 days earlier to prevent a humanitarian catastrophe 
by deploying U.S. forces to protect the people of Libya 
from the Qaddafi regime. As you know, over these last 2 
months, the U.S. role in this operation to enforce U.N. 
Security Council Resolution 1973 has become more 
limited, yet remains important. . . . The initial phase of 
U.S. military involvement in Libya was conducted under 
the command of the United States Africa Command. 
By April 4, however, the United States had transferred 
responsibility for the military operations in Libya to the 
North Atlantic Treaty Organization (NATO) and the 
U.S. involvement has assumed a supporting role in the 
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coalition’s efforts. Since April 4, U.S. participation has 
consisted of: (1) non-kinetic support to the NATO-led 
operation, including intelligence, logistical support, and 
search and rescue assistance; (2) aircraft that have assisted in 
the suppression and destruction of air defenses in support 
of the no-fly zone; and (3) since April 23, precision strikes 
by unmanned aerial vehicles against a limited set of clearly 
defined targets in support of the NATO-led coalition’s 
efforts. While we are no longer in the lead, U.S. support 
for the NATO-based coalition remains crucial to assuring 
the success of international efforts to protect civilians 
from the actions of the Qaddafi regime. . . . Congressional 
action in support of the mission would underline the 
U.S. commitment to this remarkable international effort. 
Such a Resolution is also important in the context of our 
constitutional framework, as it would demonstrate a unity 
of purpose among the political branches on this important 
national security matter. It has always been my view that 
it is better to take military action, even in limited actions 
such as this, with Congressional engagement, consultation, 
and support.46

The President’s statement does not reflect any willingness 
to comply with the WPR’s withdrawal requirement. It does not 
actually mention the WPR or in any way acknowledge that the 
WPR might apply to the Libyan intervention. Instead, it defies 
that law—though not so as to draw attention to that defiance. 
Section 5(b) states, in terms that are excruciatingly clear, that if 
the President wishes to continue a deployment into hostilities 
after the sixty-day period has run, he must advise Congress 
that “unavoidable military necessity requires the continued use 
of such armed forces in the course of bringing about a prompt 
removal of such forces.” But rather than claiming that additional 
time is needed as an “unavoidable military necessity” before 
the “prompt removal” of our forces, the President explicitly 
affirmed that our forces will continue operations indefinitely 
(“U.S. support . . . remains crucial”). In speeches and press 
conferences after May 20, the President remained adamant on 
the goal of regime change in Libya and saw no discernible end 
to U.S. military participation in the NATO campaign until 
after Gaddafi’s fall.

Two principled courses of action were open to the 
President. If he considered the WPR constitutional, he should 
have ordered U.S. forces to stand down immediately in Libya, 
as the statute required. (Since there were no U.S. troops on 
the ground and at risk in Libya, there was no apparent need 
to wait an additional thirty days.) If he considered the WPR 
unconstitutional (as his predecessors in office had), he should 
have laid out his arguments, declined to order a stand-down, 
and accepted the legal and political consequences of his decision. 
Instead, in a message that did not contain any legal reasoning, he 
did neither. He stated that it would be “better” for him to have 
“Congressional engagement, consultation, and support”—and 
then did not mention an Act of Congress designed to ensure 
that Presidents in his position would engage Congress, consult 
with it, and seek its support.

In his 2007 Boston Globe interview, Obama was asked 
if “the Constitution empower[s] the president to disregard a 

congressional statute limiting the deployment of troops”? He 
answered:

No, the President does not have that power. To date, several 
Congresses have imposed limitations on the number of US 
troops deployed in a given situation. As President, I will 
not assert a constitutional authority to deploy troops in a 
manner contrary to an express limit imposed by Congress 
and adopted into law.47

In mid-June, just before the end of the WPR’s ninety-
day period for ceasing operations in Libya, the Administration 
submitted a report to Congress with less than a paragraph of 
legal reasoning supporting the continuation of conflict without 
congressional authorization. Here is that reasoning in full 
(emphasis added):

The President is of the view that the current U.S. military 
operations in Libya are consistent with the War Powers 
Resolution and do not under that law require further 
congressional authorization, because U.S. military operations 
are distinct from the kind of “hostilities” contemplated by the 
Resolution’s 60 day termination provision. U.S. forces are 
playing a constrained and supporting role in a multinational 
coalition, whose operations are both legitimated by and 
limited to the terms of a United Nations Security Council 
Resolution that authorizes the use of force solely to protect 
civilians and civilian populated areas under attack or threat 
of attack and to enforce a no-fly zone and an arms embargo. 
U.S. operations do not involve sustained fighting or active 
exchanges of fire with hostile troops, nor do they involve the 
presence of U.S. ground troops, U.S. casualties or a serious 
threat thereof, or any significant chance of escalation into 
a conflict characterized by those factors.48

So the WPR does not apply because the U.S. is not 
engaging in “hostilities” in Libya. Colonel Gaddafi and other 
targets of U.S. drone attacks would surely be confounded by 
this assertion.  So might the U.S. military personnel who have 
been drawing combat pay since April for their service in the 
President’s Libyan intervention.49

The Administration’s attempt to downplay the extent 
of U.S. military actions in Libya in its mid-June Report to 
Congress was undercut some two weeks later when the U.S. 
Air Force confirmed that since NATO’s Operation Unified 
Protection Protector (OUP) took over from the American-led 
Operation Odyssey Dawn on March 31, the U.S. military 
has flown hundreds of strike sorties.  Previously, Washington 
had claimed it was mostly providing intelligence, surveillance 
and reconnaissance (ISR) and tanker support to NATO forces 
operating over Libya.  “U.S. aircraft continue to fly support [ISR 
and refueling] missions, as well as strike sorties under NATO 
tasking,” AFRICOM [Africa Command] spokeswoman Nicole 
Dalrymple said in an emailed statement.  “As of today, and since 
March 31, the U.S. has flown a total of 3,475 sorties in support 
of OUP.  Of these, 801 were strike sorties, 132 of which actually 
dropped ordnance.”50  Consider some of the consequences of 
the Obama Administration’s understanding of “hostilities.” 
Actions like President Nixon’s bombing of Cambodia—the very 
type of operation one might have thought the framers of the 
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WPR intended to cover—might be excluded (no U.S. ground 
troops; no exchanges of fire; no serious risks of U.S. casualties 
or of escalation). The same would seem to be true of actions 
similar to President Kennedy’s Bay of Pigs operation; President 
Reagan’s mining the harbor in Managua, Nicaragua; or the U.S. 
“no-fly zone” in Iraq, maintained by Presidents George H.W. 
Bush and Clinton. And what if the US were to impose a naval 
arms embargo tomorrow on Cuba—would this conduct not 
constitute “hostilities” under the law?

Future Presidents using advanced or even current types 
of weaponry against other nations will also not be engaging 
in “hostilities” in this Administration’s judgment. Presidents 
could engage in major, covert cyber wars—say, destroying 
Iranian nuclear facilities by using the Stuxnet computer 
worm—without introducing U.S. ground troops, engaging in 
active exchanges of fire, risking U.S. casualties, or even causing 
a significant chance of escalation.51 They could use extra-
terrestrial lasers or unmanned drones to strike at North Korea. 
They could even drop a nuclear weapon on Caracas if Hugo 
Chavez refused to relinquish power: again, no “hostilities.”

The Administration attempts to argue both that the U.S. 
is not engaging in “hostilities” in Libya and that our military 
participation in the NATO campaign is indispensable for its 
success. The Report states:

The United States is providing unique assets and 
capabilities that other NATO and coalition nations either 
do not possess or possess in very limited numbers—such as 
suppression of enemy air defense (SEAD); unmanned aerial 
systems; aerial refueling; and intelligence, surveillance, 
and reconnaissance (ISR) support. These unique assets 
are critical to the successful execution and sustainment 
of NATO’s ability [to conduct military operations in 
Libya.]52

How, one might ask, can the U.S. not be engaged in the ongoing 
“hostilities” in Libya, even though we insist that our military 
efforts are critical to NATO’s success? The Administration is 
trying to talk law out of one side of its mouth, and diplomacy 
out of the other. The result is incoherence.    

Conclusion

The Libyan intervention is rich in ironies. Three former 
Senators now at the helm in the Executive branch—Obama, 
Biden, and Clinton—have all discarded, without explanation 
or apology, their earlier, seemingly well-considered views on the 
constitutional allocation of the war powers between Congress 
and the President. The party that enacted the War Powers 
Resolution and championed it for decades thereafter, now 
in possession of the White House, blithely disregards it. And 
the Administration hardly lifts a finger to win congressional 
authorization for its Libyan adventure, even though it courted 
the Arab League assiduously and would not have dared to strike 
a blow at Libya without the Security Council’s permission.

What explains these shifts? We are seeing a contradiction 
emerge between two policy imperatives. One imperative, 
codified in the WPR, is to oppose making wars that protect 
U.S. national security and promote U.S. interests. The newer, 
contrary imperative is to support humanitarian wars that 

uphold the international human rights of oppressed peoples. 
These imperatives led, respectively, to opposition to wars in 
Vietnam and Iraq, and to support for wars in Kosovo and, now, 
Libya.53 The WPR is a substantial legal obstacle to pursuing 
wars of either kind: hence supporters of humanitarian wars 
can neither wholly accept it nor wholly reject it. Indeed, 
the WPR is a more serious obstacle to wars of humanitarian 
intervention, because the political costs to the President of 
“selling” such wars to Congress within two months are much 
higher. The public understands the arguments for what may 
be wars of necessity; it has little appetite for what are clearly 
wars of choice.
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