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TELECOMMUNICATIONS

A PROPOSAL FOR A NEW DIGITAL AGE COMMUNICATIONS ACT

BY RANDOLPH J. MAY AND JAMES B. SPETA*

Technological and marketplace developments have

forced a re-thinking of the premises of communications

regulation.  Advances in transmission technologies, in

computerized switching, and in the creation of digital content

have fundamentally altered the communications and

information services marketplace.  Innovative digital services

and applications, coupled with high-speed broadband

delivery networks, are radically changing the frontier of whole

industries and markets by enabling new competitors to enter

the marketplace. Most importantly, this combination of new

technologies and increased marketplace competition across

almost all communications markets means individuals and

businesses have access to more communications and

information services than ever before.

Convergence and Competition Undermine the Existing

Regulatory Regime

The rapid digitalization of transmission and content

into the language of 1s and 0s has had two long-

anticipated but now increasingly acknowledged effects.

Communications services such as voice telephony, for

example, long associated with only one or two transmission

technologies, now are provided over many.  In addition to

traditional wire-line transmissions, much voice traffic is now

carried on wire-line systems, and a growing amount is carried

using the Voice-over-Internet Protocol (VoIP) over the

Internet. With their increased bandwidth, newly-installed

broadband platforms can provide the full range of

communications services, from voice, to data, to video.

Moreover, digitalization is creating increased

competition among service providers previously limited to

offering single services.  Thus, those providers previously

known as “cable television” companies are providing voice

services to residential customers; those previously known

as “telephone companies” are deploying fiber to provide their

own “triple play” of voice, video, and high-speed data

services.  And satellite providers, cell phone companies, and

other new entrants are providing increasing competition in

many traditionally concentrated markets, while potential new

entrants, such as wide-area wireless and power companies,

lurk on the sidelines as future competitors. In other words,

the long-predicted era of convergence and competition has

arrived.
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Convergence and competition challenge the

fundamental underpinnings of the existing regime of

communications regulation.  The Communications Act of 1934

and its predecessors were principally concerned about control

of monopoly power in an era in which, in most markets, only

a single provider offered service.  The Telecommunications

Act of 1996
2

 acknowledged the existence of competition in

many markets, and it lifted legal barriers to the entry of new

players in telecommunications markets.  But the 1996 Act,

itself only an amendment to the 1934 Act, had as a principal

focus controlling the then-existing monopoly power in local

telecommunications markets while implementing new means

of introducing competition into those markets.
3

And under both laws—and thus the law as it stands

today—specific regulatory treatment is based on the techno-

functional characteristics of the services those providers are

offering.  The current regime is often referred to as a “silo” or

“smokestack” regime because a distinct set of regulations

with a distinct set of regulatory consequences attach to a

service once it is classified under one or another of the

statute’s service definitions, for example,

“telecommunications service,” “information service,” or

“cable service.” These statutory definitions are mutually

exclusive and are based upon techno-functional constructs

are anachronisms in a digital world.
4

Consider, for example, the definitions of

“telecommunications” and “information service” that are at

the forefront of today’s most hotly contested regulatory

battles. “Telecommunications” is defined as “the

transmission, between or among points specified by the user,

of information of the user’s choosing, without change in the

form or content of the information sent and received.”
5

  An

“information service” is “the offering of a capability for

generating, acquiring, storing, transforming, processing,

retrieving, utilizing, or making available information via

telecommunications. . . but does not include any use of any

such capability for the management, control, or operation of

a telecommunications system or the management of a

telecommunications service.”
6

 These definitions are nothing

if not grounded firmly in techno-functional constructions:

transmitting information among points “specified by the user,”

“without a change in form or content,” “generating,”

“storing,” “processing,” “retrieving,” “transforming”

information, and so on.

Think about the meaning of the words at the core of

those definitions. What does it mean to say “transforming”

information, or transmitting information “without change in

the form or content” of the information. When you and I

exchange instant messages, and I key-in the letter in one font

size and, as a result of your terminal settings or mine, or your

ISP’s or mine, you receive the letter in another size or in

another color, has there been a change in form or content of

the information, or a transformation of the information?

This is the stuff of debate by digital-age philosophers, which

is why the existing definitions necessarily lead to regulatory

classification determinations that seem grounded more in

metaphysical distinctions than in sound policy rationales.
7
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Sound policy would dictate that services that are

comparable from a consumer’s perspective and that compete

against one other in the marketplace be regulated comparably.

But that is not the case under the current law and regulations.

For example, for several years, broadband service provided

by cable operators was classified as an unregulated

“information service,” while the telephone companies’

comparable broadband service remained classified as a

“telecommunications service” subject to public utility-type

rate regulation and nondiscriminatory access requirements.
8

Similarly, certain Internet telephony services are classified as

“information services,” thus exempting providers of these

services from making payments to the universal service fund

that subsidizes low-income subscribers and those living in

high-cost areas.  Providers of traditional analog voice services

are required to contribute a percentage of their revenues to

support universal service programs. These differences arising

from regulatory classification are consequential. Inevitably

they lead to attempts to engage in regulatory arbitrage and

political gaming of the system.  A tweak of a bell here or

whistle there might change the regulatory classification of an

offering without really altering the market position of the

service provider.

A New Market-Oriented Regulatory Paradigm

The development of competition eliminates the need

for laws designed to limit monopoly power, and, in particular,

laws that presume—as both the telephony and cable

television titles of the current Communications Act largely

do—that the providers of certain kinds of services have

dominant market power.
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 The 1934 Act set as its goal making

available “to all the people of the United States . . . a rapid,

efficient, Nation-wide, and world wide wire and radio

communications service,”
10

 and the importance of

communications services to the functioning of our democracy

and our nation’s economy cannot be denied.  But most

essential goods and services in this country are effectively

and efficiently provided by competitive markets, and there is

no reason why, except in fairly rare circumstances, this cannot

be true in communications markets. And, in any event,

convergence enabled by digital age technologies has rendered

the current regulatory scheme obsolete.

Recognizing these developments, many have called

for a rewrite of the Communications Act, and bills are

beginning to be introduced in Congress that would make

substantial changes in existing law.
11

  What we propose here

is the adoption of a new regulatory framework that might be

part of a new Digital Age Communications Act.
12

  Under our

model framework, regulation would be based, almost

exclusively, on competition law principles drawn from antitrust

law and economics.  Regulation would respond to instances

of abuse of market power that are more than transitory in

nature, and it would address such instances of abuse as they

occur.  The regulator would act principally through

adjudication, responding as antitrust authorities do, to correct

abuses as they occur, largely eliminating the existing elaborate

web of rules and regulations that has grown up under the

existing statute and minimizing the promulgation of new rules

in the future.

The new framework borrows heavily from the Federal

Trade Commission  Act.  With respect to competition issues,

the Federal Trade Commission acts principally under the

antitrust laws. Thus, at the outset, the new communications

act would declare that it is the policy of the United States that

the FCC’s “decisions should be based on jurisprudential

principles grounded in market-oriented competition analysis

such as those commonly employed by the Federal Trade

Commission and the United States Department of Justice in

enforcing the Federal Trade Commission Act and the antitrust

laws of the United States.”  It also would declare that it is the

policy of the United States that “economic regulation of

communications markets should be presumed unnecessary

absent circumstances that demonstrate the existence of a

threat of abuse of market power that poses a substantial and

non-transitory risk to consumer welfare.” In effect, the

presumption in favor of regulation that operates throughout

many parts of the current act would be replaced by a

presumption in favor of relying, whenever possible, on

competition to protect consumers.

  Like the FTC, the FCC would be authorized to prevent

“unfair methods of competition.” In addition to the clear

declarations of policy presuming a less regulatory, market-

oriented regime, the new statute would define “unfair

competition” in a way that firmly ties the lawfulness of the

agency’s actions to competition-based analysis that focuses

on consumer welfare, and not the welfare of competitors. The

meaning of “unfair competition” is tied to an established

body of jurisprudence emphasizing rigorous economic

analysis in connection with market determinations. Unlike

the current act, the FCC would not be empowered to base its

decisions on vague standards such as the “public interest”

or “just and reasonable” practices.

With respect to interconnection of competing networks,

the FCC’s authority would not be tied quite as strictly to

antitrust jurisprudential principles as it would be for all other

actions, even though it would be circumscribed much more

than it is under the current statute. The new regulatory

framework would permit the FCC to order the interconnection

of communications networks in situations in which markets

are not adequately providing interconnection and in which

the denial of interconnection would substantially harm

consumer welfare.

The justification for a somewhat more relaxed, but still

market-oriented, standard for the agency’s interconnection

authority is two-fold.  First, although communications markets

increasingly are becoming competitive, in some access

markets competition is likely to be among a relatively small

number of facilities-based providers.  This, coupled with the

network effects that inhere in communications markets, means

that the strategic denial of interconnection may be a rational

competitive strategy—and that private benefits from the

denial of interconnection may not align with total social
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welfare.  Second, the economic and non-economic benefits

of an integrated communications network, for commerce, for

education, for individual fulfillment, and for facilitating the

free exchange of ideas in our democracy, are very important.

Authorizing the FCC to require interconnection under the

limited circumstances when markets are not adequately

providing interconnection and when consumer welfare will

be harmed absent such interconnection should be sufficient

to preserve the integrity of communications networks without

imposing a heavy-handed regulatory structure covering all

aspects of these increasingly dynamic markets.

Our proposed model deviates from a pure antitrust

model most significantly by retaining a sector-specific

regulator, although it is an agency with a much more

circumscribed regulatory mandate.  The FCC is retained both

to promote uniformity in increasingly national communications

markets and to develop a body of expertise necessary to

supervise interconnection or other competition matters in

communications markets. A sector-specific regulator has

several advantages over reliance on traditional antitrust

jurisdiction.  The common law process of antitrust depends

upon the development of facts on a case-by-case basis,

through the adversary process.  As Justice Stephen Breyer

has noted, “[c]ourts have difficulty investigating underlying

circumstances—particularly changes in circumstances—

because they depend upon a record, produced through an

adversarial process, for their information.”
13 

 And enforcement

under a pure antitrust regime requires time to produce a

uniform rule, incorporating proceedings in both trial and

appellate courts, perhaps in multiple jurisdictions.

Importantly, the Supreme Court has recently expressed

doubt that antitrust law and generalist antitrust courts are

able to resolve the sorts of disputes most likely to occur in

the new broadband markets.  In Verizon Communications,

Inc. v. Law Offices of Curtis V. Trinko, LLP, the Court noted

that in telecommunications markets remedies for refusal to

grant access to networks or facilities “will ordinarily require

continuing supervision of a highly detailed decree,” and that

“an antitrust court is unlikely to be an effective day-to-day

enforcer of these detailed sharing obligations.”
14

Of course, the Federal Trade Commission itself has

nationwide adjudicatory jurisdiction, which promotes

uniformity, and the FTC has investigatory authority as well

as adjudicatory authority that may be used to develop relevant

expertise. We recognize that eliminating sector-specific

regulation, discontinuing the FCC entirely, and giving the

FTC express jurisdiction over communications markets would

emphasize much more starkly the break with FCC regulation

that has rested broadly on the “public interest” standard.

This FCC-elimination option might also decrease public choice

concerns, as an agency with more general jurisdiction like

the FTC would shift to other concerns if telecommunications

markets presented no particular competition problems. A

sector-specific regulator might be induced to continue

regulating a sector to preserve its own mission.

Despite these concerns, we recommend maintaining

sectoral regulation under some form of specialized agency

like the FCC.  Consideration of regulatory issues relating to

communications markets can benefit from the presence of a

specialized body of technologists and economists. Richard

Posner’s conclusion that antitrust doctrine is supple enough

to accommodate the new economy
15

 was tempered by his

concern that traditional antitrust institutions are not so

supple.
16

 Thus, one of his recommendations was the

development of additional, specialized expertise in

government.
17

   In any event, and importantly, we anticipate

that the substantive limitations imposed on FCC actions and

the requirement for market-oriented economics-based

analysis will ensure that the agency stays within the banks

of a narrow stream of regulation. The significant limits on

generic rulemaking actions and the preference for adjudication

discussed below also should help constrain the agency’s

natural regulatory impulse.

A Preference for Adjudication Over Rulemaking

An important feature of our proposal for a new

regulatory framework is that it contemplates that much more

of the FCC’s regulatory activity would be carried out through

adjudication than through ex ante rulemaking. An FTC-like

antitrust model based upon an unfair competition standard,

coupled with some strictures on generic rulemaking, presumes

that the Commission generally will act through adjudication,

addressing unfair competition problems on a case-by-case

basis ex post.  To prevent undue delay, there can be a time

limit for deciding cases.

Primary reliance on adjudication means questions are

presented to the Commission in a narrower, fact-based

fashion. When the agency proceeds more often through

focused adjudications, new competitors do not confront an

extensive web of regulations that limits their entry. And the

business options of existing market participants are not

unnecessarily limited, or even inadvertently inhibited, by

overly vague and overly broad generic regulatory

prohibitions that may—or may not—permit or prohibit

particular business activity. Thus, ex post adjudication is

superior to the kind of overly broad, open-ended ex ante

rulemaking proceedings that sometimes have lingered at the

Commission for quite extended periods, often years.  More

narrowly focused case-by-case adjudication should also

reduce log rolling opportunities and compromises and trade-

offs that inherently tend to ratchet up regulation in expansive

rulemakings in which many issues are put in play

simultaneously.
18

So, under the new regulatory framework, the FCC, like

the FTC, would have the authority to entertain and remedy

complaints, including the power to award significant damages

in appropriate cases.  Indeed, the lack of adequate ex post

remedial authority may be another reason the current FCC

has tended to rely so heavily in favor of detailed ex ante

prescriptive rules and regulatory conditions.
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The FTC still retains rulemaking authority to define

methods of unfair competition, and despite our preference

for adjudication, we would continue to grant the FCC similar

generic rulemaking authority. In light of the current

increasingly competitive environment which shifts the

presumption away from regulation, and the FCC’s own not

infrequent history of adopting overly broad and overly

prescriptive regulations, we do, however, propose that new

legislation impose additional limits on the Commission’s

existing rulemaking authority.  The Commission would be

authorized to make rules only when it finds by “clear and

convincing evidence” that such rules are necessary.  This

higher evidentiary standard of proof directed to the

Commission, which is not in the current statute, reinforces

the preference for adjudication over rulemakings. It is also

consistent with our desire to institutionalize more rigorous

analysis into the agency’s decisionmaking.

Additionally, under our proposal, before promulgating

any regulation in a rulemaking proceeding, the commission

would be required specifically to find that “marketplace

competition is not sufficient adequately to protect consumer

welfare” and that the injury to consumers is both “substantial”

and “not avoidable by consumers themselves.” Importantly,

the Commission would also be directed to consider any effect

that the rules themselves may have on competition.

Finally, the Commission’s rulemaking authority would

be further cabined by requiring the sunset of each rule five

years after it is adopted.  The Commission could renew a rule

only if it makes an affirmative finding, after notice and comment

proceedings, that current evidence makes a “clear and

convincing” showing that the rule is necessary to protect

consumers. This new sunset provision would help ensure

that rules do not become stale in the face of changing

technology and marketplace dynamics.  In his seminal work

on regulatory reform, Stephen Breyer called for the additional

use of sunset provisions, but he worried that a legislature

facing a sunset “may well simply reenact the old program

automatically,” without doing the serious work of considering

its necessity.
19

  Our proposal would avoid that possibility by

providing that FCC rules become void unless the Commission,

in a new proceeding based on current evidence, finds that

the rules continue to be necessary to protect consumer

welfare.

Reform the Merger Review Process

Historically, dual review of mergers in communications

markets by the FCC and the antitrust authorities has been the

subject of substantial, powerful criticism.
20

  Even though the

FCC, in recent years may have assumed somewhat more the

role of a follow-on reviewer, deferring more to the process

undertaken by the antitrust authorities, the exercise by the

commission of its “public interest” authority to approve

license and authorization transfers nevertheless has meant

that parties proposing mergers have been required to obtain

approval in a separate regulatory proceeding in addition to

the normal antitrust review. To a significant extent, the FCC

has examined the same or similar competitive impact issues

as the ones examined by the Department of Justice or the

Federal Trade Commission. With respect to the competitive

impact assessment, this duplication of review has caused an

unnecessary and wasteful expenditure of public and private

resources. It also has created undue delays in the merger

review process that are costly to the merger proponents.

Moreover, use of a regulatory standard as vague as

the “public interest” standard is problematic in a merger review

proceeding. In the past, the indeterminate nature of the

standard has allowed the FCC, as part of the license transfer

review process, great latitude to seek to impose conditions

on the merger proponents entirely related to any competitive

concerns uniquely posed by the transaction. Because the

merger proponents cannot move forward to consummate the

merger absent FCC approval of the license transfer, it is

common for the parties to agree to “voluntary” conditions

along the lines suggested by the agency’s staff in off-the-

record negotiations.

For example, when SBC merged with Ameritech in 1999,

the companies eventually volunteered to abide by 30 separate

regulatory conditions, not counting dozens more sub-

conditions.
21

 Most, such as a condition requiring the merged

entity to build-out broadband networks in low-income areas,

went far beyond existing statutory or regulatory requirements.

However salutary from a policy perspective these

requirements might have been if imposed on an industry-

wide basis in a generic rulemaking proceeding, it is another

matter entirely to impose them in the context of a merger

review.
22

By cabining substantially the FCC’s authority over

mergers, our proposed new regulatory framework would

address both the unnecessarily wasteful duplication of

resources by two government agencies and the often-

unseemly practice of “regulation by condition.”  Review of

potential impacts on marketplace competition under the Hart-

Scott-Rodino Act would continue, with the Department of

Justice or the Federal Trade Commission taking the lead.  But

the FCC’s authority to review license or authorization

transfers would be limited to ensuring that the transfer does

not create any violation of the Communications Act or an

FCC rule. Under this proposal, the FCC no longer would

duplicate the competitive assessment review undertaken by

the competition agencies charged with enforcing our antitrust

laws, and it no longer would have authority to use the license

transfer process to impose conditions that are not necessary

to ensure compliance with the Communications Act or FCC

regulations.

Conclusion

In sum, in light of the rapid advent of marketplace

competition and the reality of service convergence spurred

by technological advances, it is time for Congress to enact a

new Digital Age Communications Act. The existing regulatory

regime that classifies various services based on techno-

functional constructs is sorely outdated. It leads to disparate

regulation of services that are comparable from the consumers’
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perspective and which compete against each other in the

marketplace. In this article, we offer a new market-oriented,

technology-neutral regulatory paradigm that is suitable for

the digital age. The shift away from agency action primarily

based on vague standards such as the “public interest” and

“just and reasonable” rates to action primarily based on an

antitrust-like standard that compels the agency to engage in

rigorous economic analysis, and away from predominant

reliance on broad generic rulemakings in favor of more

narrowly-focused case-by-case adjudications will result in

sounder, less heavy-handed regulation.

We understand that any shift to a new regulatory

paradigm, especially a shift as significant as the one proposed

here, will involve some transitional and timing issues that

must be resolved and which are not addressed here. In some

instances, it may not be feasible or advisable to “flash cut”

legacy regulation. We also understand there are other issues

not treated here, such as adjustments in the existing federal-

state jurisdictional relationship and reform of the existing

system of universal service support subsidies, which

necessarily must be part of any effort to achieve

comprehensive reform of communications law and policy.

Finally, we appreciate that there are various other pro-

competitive models for a new regulatory framework that might

be considered in addition to, or as a complement to, the one

offered here. For example, some have suggested an “IP

migration” model whereby new broadband services that use

the Internet Protocol should be subjected to minimal

regulation, while legacy narrowband services, such as

traditional voice telephony, remain subject to a greater degree

of regulation.  Such proposals that attempt to restrict

regulation to legacy services have considerable merit as well,

although we are concerned that any framework that continues

to rely on technological distinctions for classification

purposes, for example, based on whether they are “IP-

enabled,”
23

 may become outdated rather quickly. In any event,

in our view, the principal elements of the new regulatory

framework we have proposed here should be a key part of

any such reform effort. If these elements are adopted, we are

confident that Congress will have taken an important step in

maintaining our nation’s leadership in the communications

and information technology industries.
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