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The perception is just there that if you’re Black or if you’re a woman 
you probably don’t know how to do X, Y and Z type of work. So 
they’ve already put [you] in that pigeonhole.1

This excerpt is typical of the anecdotal evidence which has 
appeared in hundreds of disparity studies since the United States 
Supreme Court’s decision in City of Richmond v. Croson, the 
landmark case regarding race conscious procurement programs.2 
In Croson, the Supreme Court struck down Richmond’s 
public contracting racial preference, in part because the city’s 
anecdotal evidence of racial discrimination was insufficient to 
withstand scrutiny under the Equal Protection Clause. The city’s 
anecdotal evidence was testimony offered at a public hearing. 
Anecdotal evidence consists primarily of personal accounts of 
discrimination told from the perspective of the person claiming 
discrimination. This article examines the use and misuse of 
anecdotal evidence in public contracting discrimination cases 
since Croson. 

Part I of the article examines Croson, a landmark civil 
rights decision about racial preferences in public contracting. 
Part II discusses how the Croson decision caused the proliferation 
of disparity studies, and the fact, often misunderstood by courts, 
that the government bears the burden of justifying preferences 
in a court challenge to the constitutionality of a public 
contracting program. Part III analyzes lower court decisions 
evaluating anecdotes and points out two common flaws of 
anecdotal evidence: interviewer bias and response bias. Part 
IV addresses the central issue with the sufficiency of anecdotal 
evidence: whether anecdotal claims of discrimination must be 
corroborated, or whether perceptions of discrimination are 
sufficient to justify preferences. Courts are split on this issue. 

Some circuits have rejected the need for verification because they 
do not think sufficient public policy arguments for requiring 
verification have been offered. This article argues in Part V 
that investigation and corroboration of anecdotal evidence is 
required, and it offers three public policy arguments for this 
conclusion. 

I. City of RiChmond v. CRoson

Croson’s path to the Supreme Court began in 1983, when 
the city of Richmond, Virginia began to set aside 30% of its 
contract dollars for Minority Business Enterprises (MBEs).3 Six 
months later, the J.A. Croson Company was the low bidder on 
a project to install urinals in the city jail. The company, a white 
male-owned mechanical plumbing and heating contractor, was 
denied the construction contract because it did not meet the 
required MBE participation goal. Croson filed suit. The case 
bounced around the federal district and circuit courts for six 
years, eventually reaching the United States Supreme Court.4 

In January 1989, the Court ruled 6-3 that the MBE set-
aside requirement violated Croson’s right to equal protection 
under the 14th Amendment, Section 1, which mandates that 
“No state shall…deny to any person within its jurisdiction the 
equal protection of the laws.”5 The Equal Protection Clause 
of the 14th Amendment is an individual right, guaranteed 
regardless of an individual’s race, ethnicity or sex, so Croson 
could claim its protection even though he was not a racial 
minority.6

Justice Sandra Day O’Connor, writing for the plurality 
in Croson, noted that Richmond had offered “no evidence 
that qualified minority contractors have been passed over for 
City contracts or subcontracts.”7 Nor had the city presented 
any evidence about how many MBEs were in the relevant 
market and how many city dollars these firms had received. 
Discrimination against MBEs should have been carefully 
identified, but was not.8 Also, there was no evidence of 
discrimination against the various minority groups Richmond 
had included in its preferential program.9 Croson explicitly 
condemned any non-remedial purpose for preferences, saying 
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that “Classifications based on race carry a danger of stigmatic 
harm. Unless they are strictly reserved for remedial settings, they 
may in fact promote notions of racial inferiority.”10 The Croson 
Court did not eliminate preferences in public contracting, but 
it did limit their use to the “extreme case” where patterns of 
deliberate exclusion are shown.11

The Croson Court established that racial preferences 
in public contracting are analyzed under strict scrutiny, and 
therefore that both a compelling governmental interest and 
narrow tailoring are required. As Justice O’Connor explained, 
“[p]roper findings in this regard are necessary to define both 
the scope of the injury [compelling interest] and the extent of 
the remedy necessary to cure its effects [narrow tailoring].”12 

The Court also discussed the relevance of anecdotal 
evidence, stating that anecdotal evidence “of a pattern of 
individual discriminatory acts can, if supported by appropriate 
statistical proof, lend support to a government’s determination 
that broader remedial relief is justified.”13 However, the Court 
did not specifically define the methodology that would 
characterize proper anecdotal evidence in these cases. This 
article recommends methodological guidelines for obtaining 
reliable anecdotal evidence. 

II. CRoson-Proofing Preference Programs Through 
Disparity Studies

Following the Croson decision, many states, cities, 
counties, and local agencies commissioned disparity studies 
in order to produce the strong basis in evidence needed for 
their preference programs to withstand strict scrutiny.14 One 
law journal article referred to this as “Croson-proofing” the 
preference programs.15 

As a result of Croson, government entities began to 
conduct disparity studies to justify their use of preferences in 
awarding contracts. Disparity studies have been described as 
“the strange fruit of the most significant civil-rights decision of 
the 1980s, City of Richmond v. Croson.”16 The decision requires 
“proper findings” of discrimination to justify racial preferences, 
and such findings are offered in disparity studies. The contents 
and methodological approaches of disparity studies vary widely, 
but they all have statistical analyses of availability of MBEs, and 
nearly all contain anecdotal sections as well.17 

The anecdotal evidence that appears in disparity studies 
is obtained through a variety of sources, including public 
hearings, interviews, focus groups, and surveys by both mail and 
telephone. Sometimes the anecdotal evidence is quantitatively 
summarized, sometimes it is paraphrased without context, and 
sometimes it appears in the form of verbatim excerpts. Rarely are 
any of the anecdotal sources named in disparity studies, forcing 
governments and courts to evaluate the validity of anonymous 
allegations of discrimination.

Disparity studies generally categorize anecdotes. The 
October 24, 2014 “State of Missouri Disparity Study” is typical, 
and includes these categories: unequal access to industry and 
information networks, discriminatory attitudes and negative 
perceptions of competence, obtaining private sector work 
on an equal basis, and obtaining private sector work or “no 
goals” work on an equal basis.18 The anecdotes often refer to 
a survey respondent’s or interviewee’s negative experiences in 

the procurement process. That negative bias may reflect reality, 
or it may reflect the kinds of people who choose to respond to 
the survey, or it may even result from editorial decisions by the 
study authors. Because there is rarely a third party check on the 
representativeness of anecdotes used in a disparity study, the 
study authors control the narrative.

A. Anecdotal Evidence and Strict Scrutiny 

Anecdotal evidence in disparity studies has been offered 
to satisfy both prongs of strict scrutiny: compelling interest and 
narrow tailoring. For state and local governments to demonstrate 
a compelling interest in maintaining a racial preference, they 
must satisfy two conditions. First, the government must identify 
the discrimination it seeks to remedy, whether public or private, 
with enough specificity to at least approach a prima facie case. 
This is accomplished by showing that the government actively 
or passively participated in the discrimination in the local 
market.19 Second, there must be a strong basis in evidence 
to support the conclusion that remedial action is necessary.20 
Remedial action addressing the present effects of identified past 
discrimination is the only compelling interest that can justify 
the use of preferences in public contracting.21

Engineering Contractors of South Florida v. Metropolitan 
Dade County is one of the leading lower court cases on the 
sufficiency of anecdotal evidence.22 The record in that case 
contained anecdotal complaints of discrimination by MWBEs. 
These anecdotes described, among other things, incidents in 
which suppliers quoted higher prices to MWBEs than to their 
non-MWBE competitors, and in which non-MWBE prime 
contractors unjustifiably replaced a MWBE subcontractor with 
a non-MWBE subcontractor.23 These kinds of anecdotes go to 
the compelling interest prong of strict scrutiny.

Even where a government shows a compelling interest, it is 
still constrained in how it may pursue that valid end. The means 
“chosen to accomplish the [government’s] asserted purpose 
must be specifically” and narrowly tailored to accomplish the 
compelling interest.24 The purpose of the narrow tailoring 
requirement is to ensure that “the means chosen ‘fit’ … the 
compelling goal so closely that there is little or no possibility 
that the motive for the classification was illegitimate racial 
prejudice or stereotype.”25 

There are six requirements to show narrow tailoring in 
cases involving racial preferences in public contracting: (1) 
the program’s MWBE group classifications cannot be overly 
inclusive;26 (2) the program must show that race neutral 
alternatives have been tried, evaluated, and found insufficient;27 
(3) the program’s goals must be related to the actual availability 
of MWBE firms;28 (4) the program and its MWBE goals must 
not create an undue burden on third parties; (5) the preferences 
must be shown to be necessary; and (6) the program must be 
flexible and have adequate waiver provisions.29 

In Rowe v. North Carolina Department of Transportation, 
the Fourth Circuit found that evidence from a telephone survey, 
personal interviews, and focus groups was strong evidence of 
discriminatory treatment of African American and Native 
American firms.30 Based on this anecdotal evidence (coupled 
with statistical evidence), the court ruled that contracting 
preferences for those two groups were justified, but that 
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preferences which had been in force for other MWBE groups 
were not justified.31 The result that some minority groups 
remain in the MWBE program while others are removed 
from the program is an application of the narrow tailoring 
requirement that a program’s MWBE classifications not be 
overinclusive. 

B. Allocating the Burden

Although preferential programs supposedly supported 
by disparity studies have often been challenged, courts are still 
confused on the issue of which party bears the burden in this 
type of constitutional litigation. Determining who bears the 
burden is a three-step analytic process; courts typically get the 
first two steps correct and ignore the third.

Courts have properly held that, where a government has 
implemented a preferential program, the government bears the 
initial burden of showing a strong basis in evidence (typically 
through a disparity study) to support its program; the evidence 
must show that the groups who will benefit from the preferential 
program have suffered from patterns of discrimination against 
them in public contracting that should be remedied by the 
preference.32 After the government makes this initial evidentiary 
showing, the burden shifts to the plaintiff to rebut that 
showing.33 This is usually done by attacking the sufficiency of 
the statistics and anecdotes in the disparity study. Lower courts 
usually correctly require litigants to meet these two burdens. 

In any equal protection action questioning the 
constitutionality of racial or gender preferences, it is the 
defendant-government that bears the third and ultimate burden 
of proving that its preferences satisfy the appropriate level of 
scrutiny (strict for race, intermediate for gender).34 In Johnson v. 
California, a case involving race-based assignments of prisoners 
to cells, the Supreme Court declared, “We put the burden on 
state actors to demonstrate that their race-based policies are 
justified.”35 In United States v. Virginia, a case involving differing 
treatment for men and women, the Court placed the “burden 
of justification” for the differing treatment of the sexes on the 
government.36 The Ninth Circuit correctly placed the burden 
of justification on the government in Western States Paving v. 
Washington State Department of Transportation, but lower courts 
usually err by placing the final burden on plaintiffs.37 

III. The Sufficiency of Anecdotal Evidence 

A. Anecdotes Alone Are Never Enough

In all the many challenges to preferential programs, 
no race conscious program has ever been upheld solely on 
the basis of anecdotal evidence.38 In Coral Construction v. 
King County, the Ninth Circuit noted that 57 affidavits from 
MWBEs alleging discrimination were not sufficient to establish 
the constitutionality of the preference because, “[w]hile 
anecdotal evidence may suffice to prove individual claims of 
discrimination, rarely, if ever, can such evidence show a pattern 
of discrimination necessary for the adoption of an affirmative 
action plan… the MBE program cannot stand without a proper 
statistical foundation.”39 

However, anecdotal evidence “nevertheless is essential if a 
government is to defend a MBE program successfully.”40 This is 
because disparity ratios alone cannot identify the source of the 

discrimination, if any, and a preferential program in government 
contracts cannot remedy a problem if its source is unknown. 
Regression analysis, a statistical tool found in many disparity 
studies, suffers from this same flaw of being unable to identify 
the source of a problem.41 

B. Croson’s Progeny on Anecdotes

Since Croson did not address anecdotes at any serious 
length, its lower court progeny must provide guidance.42 
The two leading cases on anecdotal evidence are Engineering 
Contractors of South Florida v. Metropolitan Dade County43 
and Associated General Contractors v. City of Columbus.44 These 
two cases offer the most thorough analyses of standards for 
anecdotal evidence.  

The district court in Engineering Contractors struck down 
Dade County, Florida’s MBE and WBE programs, declaring 
that the county’s statistical45 and anecdotal46 evidence was too 
weak to survive strict scrutiny. The court concluded that the 
anecdotal evidence offered could not cure the weaknesses of 
the statistical evidence because the anecdotal evidence showed 
something more akin to societal discrimination that was “not 
the sort of ‘identified discrimination’ contemplated by Croson.”47 
Concerning anecdotes, the district court in Engineering 
Contractors stated: 

Plaintiffs respond with several points the Court believes 
to be valid concerning the reliability of this anecdotal 
evidence. First, whether discrimination has occurred 
is often complex and requires a knowledge of the 
perspectives of both parties involved in an incident as 
well as knowledge about how comparably placed persons 
of other races, ethnicities, and genders have been tested. 
Persons providing anecdotes rarely have such information. 
Attributing an incident to discrimination when the 
practice is just aggressive business behavior, barriers faced 
by all new or small businesses, or bad communication is 
always a possibility . . . . individuals who have a vested 
interest in preserving a benefit or entitlement may be 
motivated to view events in a manner that justifies the 
entitlement. Consequently, it is important that both 
sides are heard and that there are other measures of the 
accuracy of the claims. Attempts to investigate and verify 
the anecdotal evidence should be made.48  

More specifically, the Engineering Contractors court focused on 
three issues: interviewer bias, response bias, and verification of 
anecdotes. After addressing the first two issues in this section, 
this article will go on to address the third in Part IV. 

1. Interviewer Bias

According to the Engineering Contractors district court, 
interviewer bias could occur when the interviewer either phrases 
questions in a suggestive manner or implies the political purpose 
of the question to the respondent.49 This problem can also arise 
where there are only questions about discrimination and not 
about difficulties arising from nondiscriminatory factors.50 

The other leading case on anecdotal evidence is Associated 
General Contractors of America v. City of Columbus.51 Like 
the district court in Engineering Contractors, the district 
court in Columbus addressed interviewer bias, insisting that 
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“investigators should be impartial and unbiased and they should 
be reasonably thorough and diligent.”52 The court further 
warned that “investigators should consider the credibility 
and potential bias of witnesses and respondents.”53 After an 
extensive discussion of the anecdotal evidence before it, the 
court ruled that the Columbus MWBE program failed to 
meet the Equal Protection requirements of Croson. The ruling 
presents a thorough evaluation of the statistical and particularly 
the anecdotal evidence.54 The anecdotal evidence under review 
in the case was extensive and included a disparity study. 
Nevertheless, the court declared that the anecdotal evidence 
was “poorly executed” and “fell far short of proof of pervasive 
discrimination in the private sector.”55 

2. Response Bias

Response bias becomes a concern when a sample of 
respondents is not carefully constructed and consequently is 
unrepresentative of all potential respondents. As the court in 
Engineering Contractors observed, this may occur because the 
people most likely to respond to surveys are those who feel 
most strongly about the problem under review.56 Anecdotes 
might be motivated by the knowledge that the continuing use 
of preferences is dependent on “their ability to create a record of 
discrimination” such that “the incentive to engage in memory 
contrivance, consciously or unconsciously, is substantial.”57 
Investigation could well determine if memory contrivance 
has occurred. George LaNoue, Professor of Political Science 
at University of Maryland, Baltimore County, has noted that, 
“[w]here vested interests are so clear and constitutional rights 
are at stake, the researcher’s need to use careful methodologies 
and to report only verified information is strong. Unfortunately, 
disparity studies do not meet the test.”58

The Columbus opinion expressed a similar concern: “Extra 
care should be taken in gathering and evaluating anecdotal 
evidence from advocates of race- and gender-based preferences. 
Such informants may be prone to exaggerate or fabricate 
circumstances and events or omit important details.”59 One 
way to take the “extra care” is to ensure that those questioned 
“include a fair sampling of all segments of the community who 
have relevant knowledge and who would be impacted by such 
legislation.”60 

IV. Verification of Anecdotes

The problems of interviewer bias and response bias can 
be most effectively addressed by verification of the anecdotal 
evidence. Anonymous, unverified anecdotes are at best hearsay 
evidence. Anecdotes of discrimination should be corroborated: 

As the Dade County and Columbus cases make clear, 
it can be fundamentally important for jurisdictions to 
demand that [disparity study] consultants diligently seek 
to verify individuals’ accounts of discrimination. Adequate 
verification will require consultants to approach the task 
with skepticism. They should assess the perspectives 
of parties accused of discriminatory acts, and consider 
potential nondiscriminatory explanations.61

In Engineering Contractors, Dade County offered 
anecdotal evidence in two forms: testimony from program staff 
and the results of a survey of black-owned firms.62 The court 

pointed out that the anecdotal evidence offered in Engineering 
Contractors needed to be investigated and verified; otherwise, 
“[w]ithout corroboration, the Court cannot distinguish between 
allegations that in fact represent an objective assessment of 
the situation, and those that are fraught with heartfelt, but 
erroneous, interpretations of events and circumstances.”63 
Anecdotal claims of discrimination can be unreliable, so they 
should “be treated cautiously” due to the inherent difficulty 
in verifying that they are being “remembered, perceived, or 
reported accurately.”64 Even if accurate, anecdotal allegations 
of discrimination are suspect because they may be anomalous 
and reflect no pattern of discrimination such as might justify a 
preference program. In such cases, the compelling interest prong 
of strict scrutiny has not been met. The possibility of response 
bias may make anecdotal evidence unreliable. 

The Columbus opinion shares Engineering Contractors’ 
concerns about the need for verification. The court maintained 
that “attempts should be made to verify claims of discrimination 
where it is reasonable to do so,” and insisted that for anecdotal 
evidence to be persuasive, the collection of the anecdotes must 
meet “minimum standards of objectivity and diligence.”65 In 
a somewhat exasperated tone, the court went on to say that 
investigators should ask the same sorts of questions “any first-
year journalism student knows to ask: ‘who, what, when, where, 
why and how?’”66 The court was also worried that the anecdotal 
evidence incorrectly emphasized perceptions of discrimination, 
rather than actual discrimination.67 

One federal court has considered the specific problem 
of whether perception of discrimination is sufficient to support 
racial preferences. The court in Phillips & Jordan v. Watts 
emphatically rejected perceptions as evidence of discrimination 
when it pointed out that: 

Individuals responding to FDOT’s [Florida Department 
of Transportation] telephone survey have described their 
perceptions about barriers to FDOT’s bidding procedures. 
But FDOT has provided no evidence to establish who, 
if anyone, in fact engaged in discriminatory acts against 
Black and Hispanic businesses. The record at best 
establishes nothing more than some ill-defined wrong 
caused by some unidentified wrongdoers; and under City 
of Richmond [v. Croson] that is not enough!68   

Other courts have disagreed with the Engineering 
Contractors, Columbus, and Phillips & Jordan decisions, ruling 
instead that it is not necessary to investigate and possibly verify 
allegations of discrimination. For these courts, perceptions of 
discrimination are sufficient to justify preferences. In Concrete 
Works v. City and County of Denver, the Tenth Circuit held that 
“Denver was not required to present corroborating evidence 
and [the plaintiff] was free to present its own witnesses to 
either refute the incidents described by Denver’s witnesses or 
to relate their own perceptions on discrimination in the Denver 
construction industry.”69 The Tenth Circuit opinion assumes, at 
the very least, that depositions can be taken of those anecdotal 
witnesses claiming discrimination as part of the disparity 
study, or that these witnesses could be cross examined at trial. 
The financial burden on the plaintiff to pursue these paths to 
question the witnesses claiming discrimination could well prove 
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to be overwhelming.
The Fourth Circuit in H.B. Rowe Company v. Tippett 

found that the State’s anecdotal evidence of discrimination 
against African American and Native American subcontractors, 
obtained through telephone surveys, sufficiently supplemented 
the statistical evidence to justify preferences for these two 
groups.70 The court ruled that the telephone survey exposed 
an informal, racially exclusive network which systematically 
disadvantaged the two groups.71 The court felt confident to 
rule this way since no public policy reasons were presented as 
to why the unverified survey answers might be untrustworthy. 
The court specifically rejected the requirement that anecdotal 
evidence be investigated or corroborated.72 The Fourth Circuit 
stated that: 

Rowe offered no rationale as to why a fact finder could 
not rely on the State’s “unverified” anecdotal data. Indeed, 
a fact finder could very well conclude that anecdotal 
evidence need not–and indeed cannot–be verified because 
it “is nothing more than a witness’ narrative of an incident 
told from the witness’ perspective and including the 
witness’ perceptions.”73 

In contrast, a disparity study company has recognized the 
potential problems with perceptions of discrimination. The 
1993 MGT disparity study for the North Carolina Department 
of Transportation, the same agency whose preferences were at 
stake in Rowe, includes this cautionary statement: “Firms and 
individuals who lose contracts no doubt sometimes believe 
they were discriminated against even when no discrimination 
exists.”74 

V. Public Policy Reasons for Requiring Verification of 
Anecdotes

Are there rationales for demanding that perceptions of 
discrimination be verified in order to satisfy strict scrutiny? 
Why should investigation and corroboration of anecdotal 
claims of discrimination be necessary? The court in Engineering 
Contractors of South Florida v. Dade County warned that there 
are costs of accepting unverified anecdotes:

Without corroboration, the Court cannot distinguish 
between allegations that in fact represent an objective 
assessment of the situation, and those that are fraught 
with heartfelt, but erroneous, interpretations of events 
and circumstances. The costs associated with the imposition 
of race, ethnicity, and gender preferences are simply too high 
to sustain a patently discriminatory program on such 
weak evidence.75 

First, it is a matter of basic fairness that any preferential 
program which disadvantages some people according to their 
race, ethnicity, and gender while advantaging others should only 
be implemented where discrimination has been shown to be real, 
and not simply perceived. Unless they are investigated, these 
anecdotal accounts remain mere perceptions of discrimination. 
Political scientist Mitchell Rice has observed that “[a]necdotal 
evidence, interviews and affidavits must be from reliable and 
trustworthy sources and should include counter explanations 
and rebuttals from sources accused of bias. In other words, the 
gathering of evidence utilizing these approaches must be fair 

and deliberative.”76 
Second, unless the claims of discrimination can be verified, 

the right remedy to that discrimination cannot be fashioned. 
To find and implement the most effective remedy, perception 
must be distinguished from reality. For example, consider a 
situation in which a telephone survey includes a MBE owner’s 
claim that he was denied a bank loan due to discrimination, 
but investigation of the claim would have revealed that he had 
a faulty business plan and prior bankruptcy? Simply accepting 
this perception of discrimination as accurate would mean the 
most effective remedy–one which addresses the business plan 
and bankruptcy—would never happen. The district court in 
Associated General Contractors of Connecticut v. New Haven 
addressed this need to connect evidence of discrimination to 
its proper remedy.77 The court discussed a number of anecdotal 
complaints of discrimination, such as having tools stolen, being 
harassed, having difficulty in obtaining loans, enduring animus 
on the part of trade unions, and problems in training, bonding, 
or insurance, but concluded that these anecdotes did “not rise 
to the level of showing a systematic pattern of discrimination 
to the exclusion of any other explanation.”78 

Third, strict scrutiny demands investigation of anecdotal 
claims of discrimination. Consider the following hypothetical. 
Two cars collide at an intersection. The police arrive and take 
statements from both drivers. Unsurprisingly, each claims the 
other is at fault. The police would investigate. Are there skid 
marks to support Mr. Smith’s claim that he braked suddenly to 
avoid the other car running a stop sign? Ms. Jones claims she 
saw the other driver on a cell phone; is a cell phone visible? For 
that matter, is there a stop sign? Has either party been drinking 
alcohol? What were the weather and road conditions? The 
police and involved insurance companies would undoubtedly 
investigate in order to determine fault.

Now, vary the hypothetical to include this single claim: 
Mr. Smith alleges Ms. Jones deliberately hit him because she 
is a racist. Should Ms. Jones be convicted of a hate crime 
on the basis of his accusation alone? Shouldn’t that claim of 
discriminatory action be investigated if at all possible? If a fender 
bender is thoroughly investigated, doesn’t strict scrutiny require 
investigation of claimed discrimination when the constitutional 
rights of others to not be disadvantaged because of race are 
at stake? There is at present no consistently applied judicial 
approach to the verification of anecdotes on the discrimination 
issue. Consistency is certainly needed. Once courts have been 
presented with the public policy reasons for verification offered 
in this article, as the Fourth Circuit in Rowe requested, that 
inconsistency may change.

VI. Conclusion 

The 1989 Supreme Court decision City of Richmond v. 
Croson is a landmark civil rights ruling. Croson launched the 
disparity study industry, which arose as governments attempted 
to meet Croson’s requirement that discrimination be identified 
with enough specificity so that effective remedies could be 
fashioned. When disparity studies are challenged in court, 
the burden of justification should be on the government. 
Virtually all disparity studies contain anecdotal accounts of 
discrimination, which can be more or less reliable depending 
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on the extent to which anecdotes are investigated. Verification 
of anecdotal evidence supporting racial preferences is a matter 
of fairness to those who are disadvantaged by those preferences. 
Without verification, the right remedy for discrimination 
cannot be fashioned. 
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