
�

Vicarious Criminal Liability 

The Federalist Society 2010

By Elizabeth K. Bingold & Michael H. Huneke



ABOUT THE FEDERALIST SOCIETY

The Federalist Society for Law and Public Policy Studies is an organization of 
40,000 lawyers, law students, scholars and other individuals located in every state 

and law school in the nation who are interested in the current state of the legal 
order. The Federalist Society takes no position on particular legal or public policy 

questions, but is founded on the principles that the state exists to preserve freedom, 
that the separation of governmental powers is central to our constitution and that it 

is emphatically the province and duty of the judiciary to say what the law is, 
not what it should be. 

The Federalist Society takes seriously its responsibility as a non-partisan institution 
engaged in fostering a serious dialogue about legal issues in the public square. We 

occasionally produce “white papers” on timely and contentious issues in the legal or 
public policy world, in an effort to widen understanding of the facts and principles 

involved and to continue that dialogue. 

Positions taken on specific issues in publications, however, are those of the author, 
and not reflective of an organization stance. This paper presents a number of 

important issues, and is part of an ongoing conversation. We invite readers to share 
their responses, thoughts, and criticisms by writing to us at info@fed-soc.org, and, if 

requested, we will consider posting or airing those perspectives as well. 

For more information about the Federalist Society, 
please visit our website: www.fed-soc.org.



Vicarious Criminal Liability 

Elizabeth K. Bingold & Michael H. Huneke



�        	
       

Vicarious Criminal Liability
Elizabeth K. Bingold & Michael H. Huneke

The criminal law is a powerful tool with which 
federal prosecutors attempt to secure a robust 
and healthy marketplace.  The efficacy and 

appropriateness of using criminal law to regulate 
corporations, however, has been subject to renewed 
scrutiny on theoretical and pragmatic grounds, 
including Professor John Hasnas’s question of whether 
a corporation can ever meet the three conditions for 
criminal punishment: (1) “its sanction should be 
applied only where doing so advances the purpose 
of punishment,”1 (2) there must exist a requirement 
“that criminal provisions be crafted to place objective 
limitations on prosecutorial discretion,”2 and (3) 
recognition that criminal sanctions can “be applied only 
where they are necessary to address a public harm.”3  
However, the legality of imposing criminal liability 
on corporations has been long settled in practice, and 
recently reaffirmed, in the courts.  Therefore, any change 
in the status quo must be the result of effective legislative 
change.  This article will briefly discuss the evolution of 
vicarious criminal liability for corporations, the current 
problem, and suggest a possible legislative solution.
Legal Background

Article 1, Section 8 of the Constitution empowers 
Congress to regulate and promote commerce, both with 
foreign nations and among the States.4  Congress has 
authority to make uniform bankruptcy laws, to coin and 
regulate the value of money, provide punishment for 

counterfeiting, establish post offices and roads, and to 
promote science and protect inventors.5  Such powers 
clearly promote an honest and fair marketplace, which 
all of us would recognize as a predicate to a robust 
economy.

In 1909, the Supreme Court determined that 
the Constitution also gives Congress the power to 
hold corporations criminally liable for the actions of 
their agents.6  In New York Central & Hudson River 
Railroad Co. v. United States, the Court addressed 
rebates railroads paid to favored customers in violation 
of the Elkins Act, which prohibited corporations from 
engaging in actions that would be criminal if engaged 
in by a natural person.7  The railroad claimed that 
the Court did not have the power to “impute to a 
corporation the commission of criminal offenses, or to 
subject a corporation to a criminal prosecution.”8  The 
Court, however, determined that Congress not only 
has the power to protect commerce, but also may use 
criminal penalties to regulate commerce.9

Following the Court’s decision, federal authorities 
began prosecuting corporations criminally for 
traditionally civil or administrative matters.10  Since 
then, federal courts, with a few notable exceptions, have 
regularly upheld the federal government’s power to use 
the criminal law to protect the marketplace and regulate 
fraud.  Earlier last year, in a well publicized decision 
concerning corporate criminal liability, the United 
States Court of Appeals for the Second Circuit upheld a 
corporation’s conviction, premised on the conduct of an 
employee, against a challenge to the underpinnings of 
corporate criminal liability, even though the employee’s 
actions were in violation of corporate compliance 
programs that prohibited his conduct.11  The court 
held that, unlike sexual harassment cases under Title 
VII, evidence of effective compliance programs does 
not provide corporations with an affirmative defense 
against the charges.12      
Problems with Using the Criminal Law to Regulate 
Corporate Behavior

The Constitution’s limited and enumerated powers 
only allow the federal government to promote the 
means and instrumentalities of commerce, not to use 
their power to punish for regulatory conduct.  Although 
the corporation itself exists only in the law and cannot 
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be physically incarcerated, criminal indictments can 
cripple a corporation and have even resulted in the 
closure of once-successful businesses.13  This puts a great 
deal of power in the hands of prosecutors who have the 
authority to decide the fate of these corporations, raising 
the issue of whether such prosecutions violate the Sixth 
Amendment right to a jury trial in criminal cases14:  

Such defendants are increasingly relegated to 
making their most significant moral and factual 
arguments to prosecutors, as a matter of “policy” 
or “prosecutorial discretion,” rather than making 
them to judges, as a matter of law, or to juries, as a 
matter of factual guilt or innocence.15 

The extensive use of criminal sanctions in 
the business context is especially problematic for 
corporations because they have increased exposure 
through liability for the actions of their employees.  
Under the doctrine of respondeat superior, corporations 
are vicariously liable for employees’ acts within the 
scope of their employees’ employment and, under 
the collective knowledge doctrine, corporations are 
imputed the aggregated knowledge of their employees, 
even if no single employee had sufficient knowledge 
to constitute the mens rea required for individual 
liability.16  As the Second Circuit recently reaffirmed, 
it is no defense that an employee’s conduct was against 
corporate policy or even contrary to express instruction 
from superiors.  This has led to the observation that 
“[w]here ‘intent’ simply means ‘knowing conduct,’ 
and where a corporation is held to know everything 
any of its employees knows and is held responsible for 
the actions of every employee, it is easy to understand 
why corporate prosecutions proliferate.”17 

A corporation should not be liable for the actions 
of a rogue employee who secretly violates company 
policy, despite the corporation’s best efforts to prevent 
such actions.18  Even if it is assumed that some form 
of liability should attach when corporations encourage 
illegal action through company policy, tone, or culture, 
the actions of a rogue employee should not be imputed 
to the entire corporation, especially when criminal 
liability can have such dire consequences on the entire 
corporation and its shareholders.  

Potential Legislative Solutions
As others have suggested, one solution is to adopt 

legislative alternatives that will provide a formal safe 
harbor for corporations with effective compliance 
programs.19  These programs serve a very useful purpose 
and could be applied easily to these situations.  As 
the courts have, at least for now, foreclosed efforts to 
reduce the use of criminal law to regulate corporations, 
legislative actions remain the most viable avenue for 
change.
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