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On April 29, 2010, the U.S. Sentencing Commission 
(“Commission”) submitted to Congress proposed 
amendments to, inter alia, the sentencing guidelines 

applicable to business organizations (“Organizational 
Guidelines”) in Chapter 8 of the U.S. Sentencing Guidelines 
Manual (“U.S.S.G.”).1 Th e amendments, unless Congress acts 
to the contrary, will become eff ective on November 1, 2010.2

Because the Organizational Guidelines inform the design 
and implementation of business organizations’ compliance 
and ethics programs and reporting structures, businesses 
should consider whether to change their existing compliance 
and ethics programs and structures in light of the proposed 
amendments. In particular, the Commission submitted to 
Congress an amendment that would allow an organization 
to receive credit for having an eff ective compliance and 
ethics program even if high-level personnel were involved in 
criminal conduct, but only if several conditions are met. Th ese 
conditions include establishing a direct reporting line between 
those with operational responsibilities under the compliance 
and ethics plan and the board of directors or audit committee. 
Organizations that do not already have such a direct reporting 
line of authority will need to consider whether to change their 
reporting structure in order to secure credit for an eff ective 
compliance and ethics program, even if high-level personnel 
are involved in criminal conduct.

Th is article will provide a brief overview of the current 
organizational guidelines, summarize the amendments the 
Commission proposed to Congress and relevant debate 
surrounding each, summarize contemplated amendments that 
the Commission decided not to propose, and highlight some 
practical considerations in anticipation of the amendments.

I. Overview of the Current Organizational Guidelines

Th e Organizational Guidelines’ purpose is to “provide 
just punishment, adequate deterrence, and incentives 
for organizations to maintain internal mechanisms for 
preventing, detecting, and reporting criminal conduct.”3 Th e 
Organizational Guidelines accordingly authorize courts to 
require guilty organizations to pay restitution, remedy past or 
prevent future harm caused by the off ense, perform community 
service, and provide notice of the off ense to victims.4 To provide 
organizations with further incentive to prevent, detect, and 
report criminal conduct, the Organizational Guidelines allow 
courts to reduce an organization’s “culpability score”5 if the 
organization had “an eff ective compliance and ethics program” 
in place at the time of the off ense. Separately, an organization 
can also receive varying levels of credit for reporting the 

criminal conduct to the government, fully cooperating with 
the government’s investigation, or accepting responsibility for 
the criminal conduct.6

An organization cannot benefi t from a pre-existing 
eff ective compliance and ethics program, however, if the 
organization, “after becoming aware of the off ense, . . . 
unreasonably delayed reporting the off ense to appropriate 
governmental authorities,”7 or if the off ense involved either 
“high-level personnel”8 of the organization or individuals with 
oversight or operational responsibilities for compliance.9 A 
rebuttable presumption that the organization did not have 
an eff ective compliance and ethics program exists for any 
organization whose “substantial authority personnel”10 were 
involved in the criminal conduct and for small organizations 
(of less than 200 employees) whose high-level personnel were 
involved.11

Th e Organizational Guidelines set minimum standards 
for “eff ective” compliance and ethics programs and provide 
both general objectives and specifi c minimum requirements 
for such programs.12

Generally, a compliance and ethics program is “a 
program designed to prevent and detect criminal conduct.”13 
To accomplish this end, an organization must design its 
program with two objectives in mind: “(1) exercise due 
diligence to prevent and detect criminal conduct; and (2) 
otherwise promote an organizational culture that encourages 
ethical conduct and a commitment to compliance with the 
law.”14 Th e Commission intended for the latter “cultural” 
requirement “to refl ect the emphasis on ethical conduct and 
values incorporated into recent legislative and regulatory 
reforms, such as those provided by the [Sarbanes-Oxley] Act 
[of 2002].”15

Specifi cally, the Organizational Guidelines impose seven 
minimum requirements for an eff ective compliance and ethics 
program:

(1) Th e organization must establish “standards and 
procedures to prevent and detect criminal conduct”;16

(2) Th e organization’s “governing authority”17 must 
exercise reasonable oversight over the program, identifi ed 
“high-level personnel”18 must have overall responsibility 
for the program, and identifi ed individuals with adequate 
resources and authority, including direct access to the 
governing authority or an appropriate sub-group thereof, 
must have day-to-day operational responsibility for the 
program;19

(3) Th e organization must use reasonable eff orts to 
exclude from “substantial authority personnel”20 positions 
any persons with a history of conduct “inconsistent with 
an eff ective compliance and ethics program;”21



September 2010 11

(4) Th e organization must take reasonable steps to train 
and inform personnel regarding the program;22

(5) Th e organization must monitor, audit, and evaluate 
the eff ectiveness of its compliance and ethics program 
and provide a means for personnel to ask questions or 
report potential violations;23

(6) Th e organization must promote, enforce, and 
incentivize compliance with its compliance and ethics 
program, including appropriately disciplining violators;24 
and

(7) Th e organization must respond appropriately to 
detected criminal conduct and take reasonable steps to 
prevent further similar conduct, including modifying its 
compliance and ethics program.25

An eff ective compliance and ethics program must also 
be “reasonably designed, implemented, and enforced” to 
be “generally eff ective in preventing and detecting criminal 
conduct.”26 Importantly, this standard requires only a 
“reasonable,” “generally eff ective” program, recognizing that 
employees or agents might commit criminal acts even under 
the most extensive compliance and ethics programs, and the 
Organizational Guidelines recognize that the off ense for which 
the court is sentencing the organization cannot preclude the 
organization from receiving a lower culpability score for its 
program.27 Were it otherwise, no organization could receive 
any benefi t under the Organizational Guidelines for having 
an eff ective program.

Finally, an organization must periodically review its 
compliance and ethics program and “design, implement, or 
modify” aspects of the program that correspond to the seven 
specifi c requirements listed above to address any changes in 
the organization’s risk of criminal conduct.28

Despite the ubiquity of public discussion regarding 
organizations’ compliance obligations, many organizations 
have yet to adopt any compliance or ethics program. 
According to the Commission’s 2009 Sourcebook for Federal 
Statistics, during the United States government’s 2009 fi scal 
year (“FY 2009”), all ninety-six organizational defendants 
against whom the sentencing court imposed a fi ne and for 
whom it specifi ed its reasons under the fi ne guidelines had no 
compliance program at all.29 Th e consequences can be dire: 
according to the Commission, the average criminal fi ne across 
all organizational defendants who received a fi ne was more 
than $17 million in FY 2009.30

II. Amendments Proposed to Congress

In addition to several technical or conforming 
amendments, the Commission proposed several substantive 
amendments to the Organizational Guidelines.

A. Credit for an Eff ective Compliance and Ethics Program Even 
if High-Level Personnel Were Involved

Very few organizations have ever received credit under the 
Organizational Guidelines for having an eff ective compliance 
and ethics program. According to public testimony, since 
the government’s 1995 fi scal year, only three organizations 
received a reduction in their culpability scores for having an 

eff ective compliance plan.31 Public comment suggested that, at 
least anecdotally, the dearth of reductions in culpability scores 
for having an eff ective compliance and ethics plan was due to 
the fact that rarely would an organization be able to show a 
lack of involvement by “high-level personnel.”32

On January 21, 2010, the Commission proposed an 
“issue for comment” that would allow an organization to 
receive credit for an eff ective compliance program even if “high-
level personnel” were involved in the conduct, under certain 
conditions.33 After receiving public comment and testimony, 
the Commission proposed to Congress an amendment based 
on this issue for comment. As proposed, the amendment 
provides that an organization may still get credit for an eff ective 
compliance and ethics program, notwithstanding high-level 
personnel’s involvement in the criminal conduct, if:

(i) the individual or individuals with operational 
responsibility for the compliance and ethics program 
. . . have direct reporting obligations to the governing 
authority or an appropriate subgroup thereof (e.g., an 
audit committee of the board of directors);

(ii) the compliance and ethics program detected the 
off ense before discovery outside the organization or 
before such discovery was reasonably likely;

(iii) the organization promptly reported the off ense to 
appropriate governmental authorities; and

(iv) no individual with operational responsibility for the 
compliance and ethics program participated in, condoned, 
or was willfully ignorant of the off ense.34

If Congress does not modify or reject this proposed 
amendment, organizations might have to change reporting 
structures in order to maintain their eligibility to receive 
the eff ective program reduction in their culpability scores. 
Th is restructuring might be diffi  cult if, for example, an 
organization designed its current reporting structure to meet 
the requirements of the current Organizational Guidelines, 
which only require personnel with day-to-day operational 
responsibility to report periodically to the governing authority, 
or an appropriate subgroup thereof, and to have only direct 
“access” to the governing authority or a subgroup thereof.35

Th e amendments proposed to Congress include an 
application note defi ning the “direct reporting obligations” 
referenced in (i) above, in response to public comment 
criticizing the ambiguity of the phrase,36 as:

[A]n individual has “direct reporting obligations” to the 
governing authority or an appropriate subgroup thereof 
if the individual has express authority to communicate 
personally to the governing authority or appropriate 
subgroup thereof (A) promptly on any matter involving 
criminal conduct or potential criminal conduct, and 
(B) no less than annually on the implementation and 
eff ectiveness of the compliance and ethics program.37

Th e Commission intended for this proposed amendment 
to respond to the concerns that the current conditions on 
receiving credit for an eff ective compliance and ethics program 
are too restrictive “and that internal and external reporting of 
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criminal conduct could be better encouraged by providing 
an exception to [those conditions] in appropriate cases.”38 
Additionally, the Commission explained that the proposed 
application note defi ning “direct reporting obligations” was 
in response “to public comment and testimony regarding the 
challenges operational compliance personnel may face when 
seeking to report criminal conduct to the governing authority 
of an organization and encourages compliance and ethics 
policies that provide operational compliance personnel with 
access to the governing authority when necessary.”39

Despite this eff ort to increase the number of 
organizational defendants who might benefi t from the eff ective 
compliance and ethics program credit, public criticism of 
many elements of the proposed amendment create doubt that 
the amendment will accomplish this objective. Several public 
comments criticized the prompt self-reporting requirement 
(iii), because it is redundant with another Organizational 
Guideline that rewards self-reporting (thereby potentially 
over-emphasizing self-reporting) and because the question of 
whether conduct was criminal is not always apparent, even 
after an internal investigation.40 Additionally, public comment 
suggested that the discovery requirement (ii) is inconsistent 
with the Organizational Guidelines’ acknowledgment that 
even an eff ective compliance and ethics program may not 
detect and prevent all criminal conduct and that the direct 
reporting requirement (i) fails to accommodate diff erent 
reporting structures and organizational sizes.41 Even the 
U.S. Department of Justice (“DOJ”), a strong supporter of 
requirements (ii) and (iii) above, expressed concern that the 
governing authority—even the audit committee—might not 
be responsive enough to accomplish eff ective reporting of 
criminal conduct, but the Commission declined to adopt the 
DOJ’s proposed revision that would allow for direct reporting 
to either the organization’s general counsel or the governing 
authority (or an appropriate subgroup of the latter).42

Organizations and their advisors should closely monitor 
any congressional debate regarding this proposed amendment 
because it appears that the Commission did not mollify many 
concerns raised in the public comments, in contrast to its 
responsiveness to concerns with the proposed amendment 
discussed below.

B. New Application Note Regarding an Organization’s Response 
to the Discovery of Criminal Conduct

Th e amendments proposed to Congress include a new 
application note regarding an organization’s response, under 
an eff ective compliance and ethics program, to the discovery 
of criminal conduct—the seventh minimum requirement for 
an eff ective compliance and ethics program. Currently, no 
application note addresses this particular requirement.43 Th e 
Commission believes that the revised proposed amendments 
to the application note “may encourage organizations to take 
reasonable steps upon discovery of criminal conduct” and is 
“consistent with factors considered by enforcement agencies in 
evaluating organizational compliance and ethics practices.”44

Th e application note, as proposed to Congress, stresses 
that an eff ective compliance and ethics program must address 
two specifi c issues upon discovery of criminal conduct. First, 

the organization must take “reasonable steps, as warranted 
under the circumstances, to remedy the harm resulting from 
the criminal conduct.”45 Such steps “may include, where 
appropriate,” restitution, other forms of remediation, self-
reporting, or cooperation with authorities.46 As originally 
proposed, the amended application note stated that an 
organization “should take reasonable steps to provide restitution 
and otherwise remedy the harm resulting from the criminal 
conduct.”47 But after public comment included concerns 
about how the proposed application note might aff ect parallel 
or related civil litigation, the Commission adopted the more 
deferential, advisory language proposed to Congress.48

Second, the organization “should act appropriately to 
prevent further similar criminal conduct,” including making 
any changes to its compliance and ethics program “necessary 
to ensure the program is eff ective.49 Th e amendment initially 
included a suggestion that an organization “may take the 
additional step of retaining an independent monitor to 
ensure adequate assessment and implementation of [any such] 
modifi cations,”50 but public comment raised the concern that, 
although technically precatory, such an express reference to 
monitors might over-encourage courts to impose outside 
monitors.51 Th e Commission dropped the express reference 
to an independent monitor and only proposed to Congress 
a more general reference to the retention of an “outside 
professional advisor” for that purpose.52

Th e Commission’s responsiveness to public criticism of 
the amended application note regarding discovered criminal 
conduct was exceeded in several instances, described below, 
where the Commission dropped contemplated amendments 
after critical public comment.

III. Amendments Dropped after Public Notice & Comment

Th e Commission proposed several amendments on 
January 21, 2010, that it ultimately did not propose to 
Congress. Th ese contemplated amendments would have 
expressly required high-level and substantial authority 
personnel and employees to be aware of document retention 
policies and organizations to modify such policies as their 
compliance risks changed.53 Public comment critical of such 
amendments generally argued that these amendments did not 
appear to be necessary to resolve any actual issues and were 
unrealistically over-burdensome for large organizations that 
might have numerous policies for diff erent types of records.54

Th e Commission also dropped two controversial 
amendments to the Organizational Guidelines applicable 
to organizational probation. Th e fi rst would have allowed 
courts to impose independent monitors as a condition of 
organizational probation, and this met with criticism from 
public comment for promoting the overuse of controversial 
independent monitors.55 Th e second would have allowed 
unscheduled facilities inspections of organizations on 
probation, beyond the inspections of books and records and 
interviews of knowledgeable company personnel permitted 
under the current Organizational Guidelines.56 Although 
enforcement agencies supported the latter amendment,57 the 
Commission did not propose either amendment to Congress.  
Th e Commission did, however, propose amendments to 
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organizational probation that would eliminate a distinction in 
the existing Guidelines between the conditions of probation 
available to enforce a monetary penalty and those available for 
any other reason.58 Under the amendment, all conditions of 
probation are available whenever probation is available.

IV. Practical Advice for Preparing a Response to the Proposed 
Amendments

Th e most controversial amendment proposed to 
Congress is the amendment that would remove the absolute 
bar to receiving eff ective compliance program credit if a high-
level offi  cial was involved in the criminal conduct. Given the 
practical and bureaucratic challenges involved in changing any 
compliance function, organizations would be well-advised to 
decide, if they have not already, whether and how they will 
modify their compliance structures to secure the benefi ts of 
their compliance and ethics programs under the Organizational 
Guidelines against criminal conduct by high-level personnel.

More generally, compliance planning requires 
organizations to make judgment calls in light of experience 
and the best information available to them about their likely 
legal, business, and reputational risks, given the nature and 
location of their operations. Compliance planning also 
includes planning for misconduct to occur, given the inability 
of even the most effi  cient and comprehensive compliance 
programs to eliminate completely the risk of non-compliance. 
And compliance planning is not limited to compliance with 
the Organizational Guidelines; several other U.S. agencies 
have adopted their own requirements for eff ective compliance 
programs.59 Organizations must be aware of which agencies’ 
requirements apply to them.

Given the unpredictability of compliance challenges 
facing any business organization and the Organizational 
Guidelines’ frequent reliance on vague reasonableness standards, 
it is important for a business organization to make informed, 
deliberate, and documented decisions when designing, 
implementing, assessing, or modifying its compliance and 
ethics program. Any decisions about compliance risks and the 
allocation of (often limited) compliance resources should be 
made under the assumption that someday the organization 
will need to defend its decisions before a skeptical regulator, 
prosecutor, or court. Th e Commission’s proposed 2010 
amendments to the Organizational Guidelines are, however, 
signifi cant enough to justify the time and expense required to 
re-calibrate existing compliance programs.
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