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CriviL RigHTS

THE LecaL ImrrLicaTiONS OF COMPLYING WITH RACE- AND GENDER-BASED

CLIENT PREFERENCES
By Curt A. Levey™

ver forty years ago, Congress enacted the Civil

Rights Act, a milestone in the fight against racial

discrimination. One of the Act’s most controversial
provisions was Title VII, which prohibits racial discrimination
by employers with more than 15 employees.! Some critics of
this provision were concerned about employers who did not
want to discriminate on the basis of race but were forced to
do so because their customers demanded it. These opponents
were worried that some employers who were forbidden from
using race to make employment decisions would be driven out
of business because some customers preferred to interact with
employees only of particular races. They tried to amend Title VII
with an exception that would permit employers to discriminate
on the basis of race to satisfy customer preferences.?

This amendment was defeated, and it is not difficult to
see today that America is better off for it. Title VII was not just
about changing the attitudes of employers, but about changing
the attitudes of their customers as well. When all employers are
forbidden from catering to the discriminatory preferences of
their customers, consumers have nowhere to turn and are forced
to interact with employees of all races. The hope of Title VII
was that these forced interactions would teach people that skin
color should be irrelevant to doing a good job.?

One of the unfortunate realities of the civil rights
movement, however, is that old habits die hard. Although many
people over the last 40 years have indeed given up the racial
demands they make on employers, not all have. Moreover, many
of the contemporary demands for employees of a particular race
come from surprising quarters.

This article is about one of these quarters: Fortune 500
companies that hire outside legal counsel. Over the last few
years, large corporations have placed considerable pressure on
the law firms they hire to provide them with legal teams of a
particular racial composition.? I describe these demands and
explain why law firms that acquiesce to them violate federal
anti-discrimination laws, both Title VII and 42 U.S.C. § 1981.
Many of the same large corporate clients that are pressuring law
firms to provide attorneys on the basis of race are also pressuring
to provide them on the basis of gender. Acquiescing to these
demands violates Title VII as well.

In short, the law today is still as it was in 1984, when
Justice Powell declared in a Titde VII suit against a law firm:
“In admission decisions made by law firms, it is now widely
recognized—as it should be—that in fact neither race nor sex
is relevant. The qualities of mind, capacity to reason logically,
ability to work under pressure, leadership, and the like are

unrelated to race or sex.”

* Curt A. Levey is an attorney with expertise in civil rights and
constitutional law. He has worked on a number of cases involving
race and gender-based affirmative action.
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I. CorPORATIONS ARE MAKING RaciAL AND GENDER
Demanps ON THE Law Firms Taey Hire

Over the last few years, law firms have come under
considerable pressure from some of their largest clients to
use racial and gender preferences in hiring, promoting, and
assigning work to their lawyers. These clients have begun asking
for darta on the racial composition of the attorneys at the law
firms in order to decide whether to continue sending business
to the firms.°

For example, a number of major corporations have begun
asking their law firms to report the race and gender of every
attorney assigned to their matters.” In May 2005, more than
60 law firms signed a pact agreeing to report this information
to over 20 corporate clients.® Companies are interested not
only in the racial and gender composition of the attorneys
assigned to their matters; they are also interested in the racial
and gender composition of the law firms they hire as a whole.
Thus, companies are also asking law firms to report the race and
gender of all of their attorneys, as well as the race and gender
of those who have been promoted to partner.’

The companies are using this data to decide how much
business to send to each law firm."® Over 500 corporations
have signed a statement pledging to “give significant weight” to
law firms’ racial and gender compositions in selecting outside
counsel. The corporations have made clear that “the failure to
adequately diversify legal teams. . . could mean the difference
between retaining business or being dropped.”? As the general
counsel for one company put it, “if your numbers don’t add up,
you're history.”*? Several companies have already admitted to
firing law firms because they did not approve of the racial and
gender compositions of the firms; other law firms are reportedly
teetering on the firing block for the same reason.'

Law firms appear to have received the message and are
complying with their clients’ demands to assemble teams of
attorneys of the desired racial and gender compositions. A
partner at one major corporate law firm noted that, although
“[pleople don’t always think about gender and race when
they staff matters,” the new pressure by clients will be “a good
reminder” to do so.”” A partner at another firm has said that
race and gender have “become][ ] part of law firms’ consciousness
about what it takes to get business.”'® Although looking at their
colleagues through the prism of race and gender is “still outside
of some people’s comfort zone,” this partner noted, “give them
a business reason to do it, and it will happen.”'” As a partner
at another firm put it, law firms will “do what they have to do”
in order to retain business.'®

Doing what they have to sometimes involves creating
diversity committees and hiring diversity consultants.” Too
often, it also involves using a different hiring standard for black
and Hispanic attorneys than that for other races.”
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Law firms would be wise to be cautious in the face of these
new client demands. If corporate clients were demanding that
law firms increase the number of white or male attorneys on
legal teams, firms would surely refuse on the ground that their
clients were asking them to violate the law. As explained below,
law firms that use race and gender to make hiring, promotion,
and work assignment decisions in response to client pressure
to increase the number of minority and female attorneys also
run afoul of federal anti-discrimination statutes.”!

II. CareriNG To THE RaciaL PREFERENCES OF CLIENTS
VioLaTEs FEDERAL Law

There are two federal statutes that prohibit discrimination
on the basis of race in the workplace: Title VII of the Civil
Rights Act of 1964 and §1981 of the Civil Rights Act of
1866. Title VII makes it “an unlawful employment practice
for an employer. . . to fail or refuse to hire. . . any individual,
or otherwise to discriminate against any individual with
respect to his compensation, terms, conditions, or privileges
of employment, because of such individual’s race. . . .”** Title
VII also makes it unlawful “to limit. . . or classify. . . employees.

. in any way which would deprive or tend to deprive any
individual of employment opportunities or otherwise adversely
affect his status as an employee, because of such individual’s
race. . . .”® There is no doubt that these prohibitions apply to
the relationships between law firms and their attorneys.*

Similarly, Section 1981 guarantees “[a]ll persons. . . the
same right. . . to make and enforce contracts. . . as is enjoyed by
white citizens. . . .”? Although worded somewhat awkwardly,
§1981 has been interpreted to bar private as well as public
entities® from discriminating on the basis of any race” in
the making of employment and other contracts. In the Civil
Rights Act of 1991, Congress broadened §1981 to prohibit
racial discrimination with regard to “the making, performance,
modification, and termination of contracts, and the enjoyment
of all benefits, privileges, terms, and conditions of the
contractual relationship.”?® Under §1981, not only may a law
firm be liable for discrimination, but so may be the individual
employees and partners at the law firm that participated in the
discriminatory decisions.”

A law firm that hires new associates on the basis of race,
promotes associates to partner on the basis of race, or assigns
associates and partners to particular clients on the basis of race
will fall within the prohibitions of both Title VII and §1981.
Hiring and promoting based on race are the classic practices
prohibited by these Acts. Moreover, a number of courts have
held that work assignments fall within the “terms, conditions,
or privileges of employment” language in Title VII.** As one
commentator has put it, “[i]t is well established that making
work assignments along the lines of race. . . is forbidden.”!
Although these cases are specific to Title VII, the general
view is that, after the amendments by the 1991 Civil Rights
Act, “§1981’s prohibition extends to the same broad range of
employment actions and conditions as in the case of Title VIL.”?
Indeed, the cases on work assignment have special force in the
context of law firms. The ability to service the firm’s largest
clients is a significant factor on which other decisions at the
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firm are based, such as the amount of the year-end bonus a
lawyer might receive or whether the lawyer will be promoted
to partner. Those lawyers assigned to the firm’s most important
clients will have material advantages over those lawyers who
are not. Access to these career-advancing clients, therefore,
constitute the “privileges” and “benefits” of employment at
the law firm.%

It is clear that a law firm will not be able to defend race-
based hiring, promotion, and work assignments by arguing
that it had to discriminate in order to satisfy client demands.
Congress specifically considered whether to make any customer
preferences a defense to Title VII when it debated whether to
create an exception to liability whenever race is a “bona fide
occupational qualification.”* Southern congressmen who
opposed Title VII altogether argued in favor of this exception;
they reasoned that black employees might sell better to black
customers, and white employees might sell better to white
customers, and, thus, in cases of business necessity, employers
should be permitted to respond to the preferences of their
customers.” The proponents of Title VII opposed the exception
on the ground that racial preferences by customers would never
be overcome if businesses were permitted to acquiesce to them,
and their arguments carried the day.*® Accordingly, all the
courts to address the issue have held that satisfying customers
does not justify racial discrimination otherwise prohibited by
Title VILY

The conclusion is the same under §1981. According
to recent Supreme Court precedent, §1981 claims—at very
least those against a public entity—are analyzed under an
Equal Protection standard.’® That is, racial discrimination
is permissible only if it would be excused under the Equal
Protection Clause, which is even less forgiving than Title VIL
Racial discrimination is permissible under the Equal Protection
Clause only if it satisfies “strict scrutiny,” which requires
that the discrimination serve a “compelling” interest and be
“narrowly tailored” to achieve that interest.”” The Supreme
Court has recognized only three compelling interests sufficient
to justify intentional racial discrimination: a national security

emergency,” remedying past discrimination,!

and fostering
the educational benefits of racial diversity on a university
campus.® It should be obvious that the satisfaction of race-
based customer preferences does not fall into any of these three
categories, but the next section discusses, more generally, why
law firms will be unable to take advantage of any of the three
compelling interests. In addition, some lower courts have, in
the words of the Seventh Circuit, “left open a small window
[in Equal Protection analysis] for forms of discrimination that
are supported by compelling public safety concerns, such as
affirmative action in the stafing of police departments and
correctional institutions.”* However, it would be a great stretch
for law firms to argue that acquiescing to clients’ race-based
demands is a compelling public safety concern.

Several courts have treated §1981 as coextensive with
Title VII in discrimination actions against private entities.*
Under that analysis, satisfying customer preferences is not a
defense to liability under §1981 precisely because it is not a
defense under Title VII. More generally, the courts have held
that there is no bona fide occupational qualification defense to

15



OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

§ 1981 claims.” Thus, under any analysis, client preferences
will not save law firms from § 1981 liability.

III. UsinG Rack 10 AssigN, HIRe, AND PROMOTE
ATTORNEYS VIOLATES FEDERAL Law EvEN WiTHOUT
CLIENT PRESSURE

Part II should be the end of the analysis for any law
firm that makes discriminatory hiring, promotion, and work
assignment decisions in order to cater to client preferences.
When considering allegations of racial discrimination under
both Title VII“® and the Equal Protection Clause (and thereby
§ 1981), courts consider as defenses only the actual reason
the employer made the discriminatory decisions; post hoc
rationalizations and reasons created for litigation are not
credited.”” Thus, law firms that discriminate in response to client
pressure will be liable for racial discrimination.

But what if law firms told their clients that they would not
make discriminatory decisions in order to retain their business,
and the firms nonetheless wanted to consider changing the
racial composition of its lawyers? Are there any reasons that
the law firms could offer in good faith to justify their racial
discrimination? The answer to this question is no. Although
there are narrow exceptions created by case law to Tide VII
and §1981, it is unlikely that the firms could take advantage
of them.

With respect to Title VII, racial discrimination is
permitted in only one circumstance: to overcome a “manifest
racial imbalances in traditionally segregated job categories.”*
This is known as the “Weber exception” to Title VIL. In order
to take advantage of this exception, law firms will have to
demonstrate four things: 1) “traditional patterns of racial
segregation” in the job category in which minorities are now
being favored,” 2) a manifest—that is, substantial—imbalance
between the racial composition of the lawyers at the law firm
and the racial composition of the qualified labor market,* 3)
the discrimination is temporary and “not intended to maintain
racial balance, but simply to eliminate a manifest racial
imbalance,”" and 4) the discrimination “does not unnecessarily
trammel the interests of white employees.”

It appears fairly clear that large corporate law firms will
fail this test. This is the case because there is no existing manifest
imbalance—no less evidence of segregation—Dbetween the racial
composition of the lawyers who are at large corporate law
firms and the racial composition of the qualified labor market.
In fact, the available evidence indicates that large corporate
law firms hire black attorneys in numbers that exceed their
proportion among law students.”® It is clear that continued
discrimination by law firms can, at best, only seek to maintain,
rather than attain, a balanced workforce.’* And, in the words
of one commentator, “[tJhe Supreme Court has emphasized
that affirmative action plans are permissible only if designed
to attain, not maintain, balanced workforces.”” Indeed, it is
significant that “in the two cases to come before the Court
where the avowed purpose of the preference at issue was the
maintenance of prior affirmative action gains, the plans were
rejected.”

With respect to §1981, as was explained above, courts
will apply either a Title VII or Equal Protection analysis.
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Under the former, law firms will not be able justify their racial
discrimination under §1981 precisely because they cannot
do so under Title VII. Firms will fare no better under an
Equal Protection analysis. In fact, most commentators have
concluded that the circumstances in which an employer can
engage in racial discrimination under the Equal Protection
Clause are even narrower than the circumstances permitted
by Title VIL.> The strict scrutiny test requires a “compelling
interest,” and the Supreme Court has recognized only three
compelling interests that can justify racial discrimination: a
national security emergency,* remedying past discrimination,*
and fostering the educational benefits of racial diversity on a
university campus.®

It is clear that law firms will be unable to take advantage
of the first two interests. There is no reason to believe that
national security depends on a particular racial composition
of the attorneys at corporate law firms. In addition, law
firms are permitted to discriminate not to remedy “societal
discrimination,” but rather only in order to remedy their own
discrimination.®' Given the over-representation of blacks among
new associates at most large law firms,* it will be difficult for
a firm to show that there has been any racial discrimination to
remedy, no less to show the gross racial disparities required to
justify affirmative action under equal protection standards.®
Even if such a showing could be made, it is doubtful that many
law firms will want to admit to discriminating in the past.

For at least six reasons, it is also unlikely that law firms will
be able to take advantage of the third interest, the educational
benefits of diversity:**

First, the Supreme Court has only recognized diversity
as a compelling interest for its educational benefits and in the
context of selecting students; it has not recognized diversity as a
compelling interest for its workplace benefits nor in the context
of selecting employees.®

Second, the reasons the Supreme Court set forth for
recognizing diversity as compelling interest in the educational
context do not carry over to the workplace context. The Court
noted that there was a “tradition” under the First Amendment “of
giving a degree of deference to a university’s academic decisions;”
in light of this deference, the Court “presumed” that racial
diversity did indeed yield educational benefits, and that reaping
these benefits was “essential” to the mission of a university.®
While in university admissions the First Amendment value of
academic freedom must be weighed against the right to equal
protection, there is no such countervailing constitutional
interest or presumption with respect to law firms or employers
in general. In addition, the Court noted that racial diversity
fosters “cross-racial understanding, helps to break down racial
stereotypes, and enables [students] to better understand persons
of different races,” all arguably integral to the mission of an
educational institution, but far removed from the core mission
of a law firm.”” Finally, the Court observed that education is
“pivotal to sustaining our political and cultural heritage with
a fundamental role in maintaining the fabric of society,” and,
indeed, “is the very foundation of good citizenship.”*® “For
this reason,” the Court said, “the diffusion of knowledge and
opportunity through public institutions of higher education
must be accessible to all individuals regardless of race or
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ethnicity.”® As important as large corporate law firms are to
the American economy, it is difficult to believe that they are
“the very foundation of good citizenship” in the same way
education--even college education--is.

Third, the Supreme Court’s recognition of diversity as
a compelling interest in education was grounded in its belief
that an extensive collection of studies, expert reports, and
other empirical evidence demonstrated the educational benefits
of a diverse student body.” There is no comparable body of
scientifically developed evidence for the benefits of diversity
in law firms or the workplace in general.

Fourth, the reasons racial diversity might be an asset in the
workplace context are little more than “customer preferences” by
another name. That is, law firms might argue that racial diversity
is important to the firm because attorneys of a particular race
might better understand or better persuade clients, judges, or
jurors of the same race.”! But that is akin to assigning black
salespersons to black customers, and white salespersons to white
customers. As explained above, such customer preferences are
not a defense to intentional racial discrimination under an
Equal Protection analysis.

Fifth, the Supreme Court held that “[t]he diversity that
furthers a compelling state interest encompasses a far broader
array of qualifications and characteristics of which racial or
ethnic origin is but a single though important element.””* This
is unlike the narrow type of diversity—defined primarily by race
and gender—demanded by corporate clients and implemented
by law firms.

Sixth, for these and other reasons, courts that have
considered the question have decided that the workplace
benefits of racial diversity do not rise to the level of a compelling
interest.”?

Moreover, even if a law firm could find a way to survive
the compelling-interest prong of strict scrutiny, the firm would
not escape liability under an Equal Protection analysis unless it
could also prove that its discriminatory decisions were narrowly
tailored to achieve the compelling interest. The firm would have
to show that its discrimination satisfies the following factors:
1) the racial composition of the lawyers it hires, promotes, and
assigns work to is justified by the racial composition of the
qualified labor pool, 2) there are no race-neutral alternatives
that can achieve the benefits of diversity equally effectively, 3)
the discriminatory policies are of only temporary duration,
and 4) the discrimination does not burden lawyers of other
races unduly.”* It will be difficult for law firms to make these
showings, especially in light of the evidence indicating that
black lawyers are hired by large firms in numbers greater than
their proportion in the qualified labor pool.”

In sum, whether a court applies an Equal Protection
or Title VII analysis to a §1981 claim, law firms will have no
defense to their racial discrimination.

IV. UsiNnG GENDER TO AssIGN, HIRE, AND PROMOTE
ATTORNEYS VIOLATES FEDERAL LAwW

Up until this point, the focus of this paper has been on
racial discrimination. As noted in Part I, however, corporate
clients have also threatened law firms with termination if
they do not have the desired number of female associates and
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partners. Firms that acquiesce in these demands will violate
Title VIT’s prohibition on sex discrimination.”® As it does with
race, Title VII makes it “an unlawful employment practice for
an employer... to fail or refuse to hire. . . any individual, or
otherwise to discriminate against any individual with respect
to his compensation, terms, conditions, or privileges of
employment, because of such individuals... sex....””” Title VII
also makes it unlawful “to limit. . . or classify... employees... in
any way which would deprive or tend to deprive any individual
of employment opportunities or otherwise adversely affect his
status as an employee, because of such individual’s... sex....””
For the same reasons advanced in Part II, it is clear that gender-
based employment decisions such as hiring, promotion to
partner, and assignment to certain clients will fall within the
purview of Title VII's prohibitions. Thus, the only question
is whether law firms have any defense under Title VII to save
them from liability.

One possible defense is the “bona fide occupational
qualification” exception to intentional sex discrimination.”
Although, Congress rejected this defense with regard to race, as
noted in Part II, Congress accepted it with regard to sex (as well
as religion and national origin).® In order to take advantage of
this exception, law firms will have to show that “sex is a bona fide
occupational qualification reasonably necessary to the normal
operation” of the firm.%!

Satisfying the demands of customers is necessary to the
operation of any for-profit enterprise, but courts have held
that most customer-based gender preferences do not qualify as
“bona fide occupational qualifications.”®? As one commentator
has noted “[c]ustomer preference in general will not support a
BFOQ for sex discrimination.”® The reason for this was stated
long ago by the Fifth Circuit in Diaz v. Pan American World
Airways, Inc.®* In this case, an airline discriminated against
men in hiring flight attendants on the basis of a survey of its
customers showing that 79% of them—85% of male passengers
and 69% of female passengers—preferred female flight
attendants. The Fifth Circuit found the practice in violation
of Title VII because “it would be totally anomalous if we were
to allow the preferences and prejudices of the customers to
determine whether the sex discrimination was valid. Indeed, it
was, to a large extent, these very prejudices the Act was meant to
overcome. Thus, we feel that customer preference may be taken
into account only when it is based on the company’s inability
to perform the primary function of service it offers.”®

Accordingly, courts have found an employee’s gender to
constitute a bona fide occupational qualification only when
1) all or substantially all of the other sex cannot perform the
duties of the job, or it is highly impracticable to determine
on an individual basis whether members of the other sex can
perform the duties of the job,* 2) the required job qualification
goes to the essence of the business operation,*” and 3) there
are no less-discriminatory alternatives that would make the
sex discrimination unnecessary.%® Courts have generally found
gender to meet these requirements in only three circumstances:
where an essential job function would be performed more safely
with employees of only one sex,*” where an essential job function
is related to sexual privacy,” or where the primary function of
the employer is to sell sex-based services.” It seems clear that
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the outside counsel hired by large corporations do not fall into
any of these categories. Moreover, the fact that corporations do
not demand lawyers of only a single gender—but are simply
seeking lawyers of a desired gender ratio—demonstrates clearly
that acquiescing to these demands will not satisfy the first prong
of the BFOQ test, i.e., that all or substantially all of the other
sex cannot perform the job.

It should be noted that one commentator has argued that
client preferences for law firm lawyers of a particular gender
should meet the BFOQ test.”? This commentator argues that
the attorney-client relationship is one built on intimate trust,
and, analogizing from the privacy cases, further argues that
if a client is psychologically uncomfortable with lawyers of a
certain gender, then the client should be respected.”® Even this
theory, however, would be unavailable to law firms trying to
escape liability under Title VIL. In light of the fact that corporate
clients are happy to work with lawyers of both genders—so
long as they are kept in proper balance—it is clear that the
clients are not psychologically uncomfortable with lawyers of
a certain gender.

As with racial discrimination, this should be the end
of the analysis under Title VII, because law firms will be held
accountable for the real reason they are discriminating on the
basis of gender—client preferences—and that reason will not
save them from liability. However, even if a firm’s reason for
sex discrimination had nothing to do with client pressure, it
bears noting that, as with racial discrimination, the firm would
be unable to take advantage of the one exception to Title VII:
correcting a “manifest imbalance” in a “traditionally segregated
job category.”* As with race, that is because there is no evidence
of a manifest gender imbalance at large corporate law firms--
women are represented at these firms in approximate proportion

to the qualified labor pool.”

CONCLUSION

Although law firms have indicated they are willing to
acquiesce to client demands concerning the race and gender
of attorneys, they would be wise to reconsider. Law firms that
hire, promote, and assign lawyers based on race and gender
violate federal anti-discrimination laws and expose themselves
to legal liability. Indeed, some organizations have already
begun to solicit potential plaintiffs to sue law firms for this
very practice.”

Even putting the law aside, there is growing evidence
that the use of preferences by law firms has unfortunate
consequences. Racial preferences lead to disparities in
expectations and performance that harm a firm’s minority
attorneys and ultimately decrease the firm’s diversity.”” Although
itis beyond the scope of this paper to discuss these consequences
in detail, they are explored at length in Professor Richard
Sander’s recent law review article, 7he Racial Paradox of the
Corporate Law Firm.*® His article ultimately concludes that

The set of problems that plausibly stem from the aggressive use
of racial preferences by law firms are therefore considerable:
the frustration and sense of failure they foster among minority
associates; the reinforcement of negative racial stereotypes
among majority associates and partners; the likely crippling
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of human capital development among many of the most able
young minority attorneys; substantial economic costs and
inefficiencies at the firms themselves; and, of course, the failure
of the underlying goal of this whole process—the integration of
elite firms at the partnership level. It would be hard to imagine
a more counterproductive policy.”

Thus, for both legal and practical reasons, it would seem
that the better course is the one blazed decades ago by someone
who fully understood the goals of our nation’s civil rights laws:
judge people not “by the color of their skin but by the content
of their character.”®
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36 See 110 Cong. Rec. 2563 (statement of Representative Roosevelt) (noting
that companies had discovered that “they could send out a Negro on a selling
job or on a service job in an entirely white community, and if he did a good
job he was as fully accepted as any white person who might go into that
particular community,” and arguing that “all we are trying to do is break down
this unfortunate idea—this wrong idea—which unfortunately is prevalent in
many areas of the country” that “white people could serve white customers
and, therefore, they should be allowed to have only white servicemen or white
salesmen”).
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39 Gratz, 539 U.S. at 270 (2003).
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exception is the only exception to Title VII).

49 Weber, 443 U.S. at 201; see Johnson v. Transportation Agency, 480 U.S.
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Gains at Large Law Firms (Nov. 17, 2005), a¢ http://www.nalp.org/press/
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