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Pennsylvanians will soon elect a new justice 
to serve a ten-year term on the Pennsylvania 
supreme court, a court that regularly decides 

crucial matters affecting the daily lives of those who 
live, work, and do business in Pennsylvania. by way 
of example, this paper highlights several areas of the 
Pennsylvania supreme court’s decision-making. The 
influence of this court, or indeed any state court, surely 
merits the people’s careful attention.  

Gun Control

it is likely that the court will soon consider the 
application of the constitutional right to bear arms, as 
it relates to Pennsylvania law. Particularly, the court may 
consider the rights of individual municipalities to place 
restrictions on the possession of firearms within their 
own jurisdictions. While the court has so far exempted 
gun owners from several municipal restrictions, recent 
attempts by cities such as Philadelphia and Pittsburgh 
to tailor gun laws are likely to bring this issue before 
the court once again.

Pennsylvania’s leading gun control case is Ortiz 
v. Commonwealth.1 in that case, the issue was whether 
Philadelphia and Pittsburgh could, through the passage 
of local ordinances, regulate the ownership of so-called 
“assault weapons” when the Pennsylvania legislature 
passed a statute expressly prohibiting them from doing 
so.2 in 1993, both Philadelphia and Pittsburgh enacted 
ordinances banning certain types of assault weapons 
within their respective boundaries. The legislature 

quickly responded by amending the Pennsylvania 
crimes code to include a provision that prevented 
local government entities from regulating the lawful 
ownership, possession, transfer, or transportation of 
firearms when carried, or transported, for purposes not 
otherwise prohibited by Pennsylvania law.3 The supreme 
court specifically held that, since the Pennsylvania 
constitution protects the ownership of firearms, 
any such regulation would be a matter of statewide 
concern and, therefore, the proper concern of the state 
legislature, not local city councils.

Philadelphia renewed attempts to restrict gun 
ownership by enacting ordinances prohibiting the 
lawful possession of firearms in a number of ways: 
ordinances limited handgun purchases to one per 
month; prohibited straw purchases and sales; mandated 
the reporting of lost or stolen firearms; required a license 
in order to acquire a firearm within, or bring a firearm 
to, Philadelphia; required the annual renewal of a gun 
license; stated that a firearm can be confiscated from 
anyone posing a risk of harm; prohibited the possession 
or transfer of assault weapons; and required that any 
person selling ammunition report the purchase and the 
purchaser to the police department.4 all provisions were 
struck down in Clarke v. House of Representatives, where 
the commonwealth court held that the ordinances were 
substantially similar to those in Ortiz and underscored 
the preemption of the legislature in matters relating to 
gun laws.5 However, dicta in both the commonwealth 
court’s opinion and dissent intimated that, because the 
ordinances contained language limiting their effect to 
the General assembly’s authorization, the regulations 
might be valid if the city demonstrated that the law 
recognized its power to act despite the legislative 
prohibition.

Philadelphia responded by passing new ordinances 
in april of 2008. the language was substantially 
similar to the 2007 ordinances, but the city removed 
the authorization language that plagued its prior 
attempt.6 The commonwealth court considered the  
new ordinances in National Rifle Association v. City of  
Philadelphia, striking down the prohibition on owning 
an assault weapon and the straw purchaser restriction, 
but also finding that the petitioners lacked standing to 
challenge the remaining ordinances.7 While the city 
argued that the laws fell outside the state preemption, as 
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they only pertained to the unlawful use of firearms, the 
court ultimately relied on the “crystal clear” language 
of the supreme court’s holding in Ortiz and rejected 
the city’s argument.

the United states supreme court’s ruling in 
District of Columbia v. Heller has focused much of 
the firearms debate on the language of the second 
amendment and other federal laws; even so, it is 
important to understand that much of the debate 
regarding gun ownership occurs at the state level. article 
1, section 21 of the constitution of Pennsylvania sets 
forth in specific language that “[t]he right of the citizens 
to bear arms in defense of themselves and the state shall 
not be questioned.”

both the Clarke and the National Rifle Association 
decisions have been appealed to the Pennsylvania 
supreme court. the court has undergone a near 
complete changeover since Ortiz, with chief Justice 
ronald D. castille the only remaining justice from that 
decision, leaving some uncertainty on how the court 
might rule if the issues raised in Ortiz would come 
before the court again. if the court agrees to hear either 
Clarke or National Rifle Association, its interpretation 
of the Pennsylvania constitution would not only affect 
Pennsylvanians, but could also have a ripple effect on 
the interpretation of gun laws across the nation.

Same Sex Relationships

Pennsylvania has a Defense of Marriage act 
(“DOMa”) that has been in place since 1996.8 The 
act reads:

[i]t is hereby declared to be the strong and longstanding 
public policy of this commonwealth that marriage 
shall be between one man and one woman. a marriage 
between persons of the same sex which was entered into 
in another state or foreign jurisdiction, even if valid where 
entered into, shall be void in this commonwealth.9

Pennsylvania’s DOMa serves as the backdrop 
for the several instances in which Pennsylvania courts 
have considered the rights of same-sex couples. in 
the first instance, Devlin v. City of Philadelphia, the 
court established a dichotomy that presently exists in 
Pennsylvania: a home rule city or municipality may 
recognize same-sex life partnership as a marital status 
but may not grant preferential tax treatment to those 
same-sex couples. in Devlin, the Pennsylvania supreme 

court addressed whether the city of Philadelphia’s 
ordinances providing same-sex life partners preferential 
tax treatment violated the Pennsylvania constitution.10 
The supreme court held that, while the city did not 
exceed its home rule charter by enacting ordinances 
designating same-sex life partnership as a marital status, 
the city’s exemption from realty transfer taxes for life 
partners did violate the requirements of the Uniformity 
clause of the Pennsylvania constitution.

The Pennsylvania supreme court has also heard 
cases involving the rights of same-sex couples with 
respect to adoption and visitation rights. in T.B. v. 
L.R.M., a woman in a same-sex relationship agreed to 
have a child through artificial insemination, after which 
she cohabitated with her partner and the child for three 
years.11 When the relationship ended, she filed suit for 
shared custody and visitation.12 The court applied the 
doctrine of in loco parentis which “refers to a person 
who puts oneself in the situation of a lawful parent 
by assuming the obligations incident to the parental 
relationship without going through the formality of 
a legal adoption” and ultimately concluded that the 
elements were satisfied, so that she was entitled to 
custody and visitation, because the doctrine is not 
limited to biological parents. Further, the court found 
that a same-sex parent’s inability to marry or adopt 
a child in Pennsylvania is irrelevant where a party 
“assumed status and discharged parental duties.”13

More recently, in In re Adoption of R.B.F., the 
court permitted a same-sex partner’s exemption from a 
requirement in Pennsylvania’s adoption act that a legal 
parent must give up parental rights when seeking to 
adopt his or her domestic partner’s child.14 The court’s 
holding was that “there is no language in the adoption 
act precluding two unmarried same-sex partners (or 
unmarried heterosexual partners) from adopting a child 
who had no legal parents.”15

Health Care and Medical Malpractice

there is much debate over whether the costs 
associated with medical malpractice lawsuits in 
Pennsylvania have caused practicing physicians, as 
well as new doctors trained in Pennsylvania’s highly 
acclaimed medical schools, to flee from the state.16 in its 
report, Understanding Pennsylvania’s Medical Malpractice 
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Crisis, the Pew charitable trusts found that “[w]hile 
medical malpractice insurance problems are national in 
scope, Pennsylvania has been especially hard-hit” and 
that the greatest factor contributing to the physicians’ 
financial burden is “the rising cost of legal claims.”17 
evidence of this is seen in a 2007 Pennsylvania supreme 
court report, which found that 1,693 malpractice suits 
were filed in the state in 2006, an average rate of more 
than four suits a day.18 since this cycle of rising costs 
and fleeing physicians continues to occur, especially in 
rural areas, the Pennsylvania supreme court is expected 
to be at the center of a debate that is now national in 
scope.19

On several occasions, the Pennsylvania General 
assembly has sought to address this continuing crisis. 
When the Pennsylvania General assembly originally 
passed medical malpractice reform in the late 1970s, 
significant portions of the Pennsylvania Healthcare 
services Malpractice act (“PHsMa”) were struck 
down by the Pennsylvania supreme court in Mattos v. 
Thompson.20 in Mattos, the court held that the legislation 
violated the Pennsylvania constitution’s guarantees of 
access to the courts and trial by jury.21 Only a few years 
later, the court struck down a key remaining section of 
the PHsMa regarding attorneys fees on the basis that 
it previously declared the PHsMa unconstitutional.22

in 2002, the legislature passed the Medical care 
availability and reduction of error act (“Mcare”), 
which modified many Pennsylvania laws concerning 
malpractice liability, including patient compensation 
funds and physicians insurance. The supreme court 
will play a pivotal role in addressing issues that have 
started to emerge as trial courts apply Mcare to 
malpractice lawsuits. For example, one of Mcare’s 
more significant provisions is the establishment of a 
fund to assist doctors in paying insurance premiums, 
particularly those in high-risk medical malpractice 
areas, such as obstetrics and gynecology. The fund 
is bankrolled by a cigarette tax, as well as premium 
payments by other doctors. because of the relative 
decline in medical malpractice lawsuits over the last 
five years, the fund now has a surplus of over 600 
million dollars.23 The Pennsylvania Medical society 
contends these monies must be restricted to reducing 
doctors’ malpractice insurance premiums, but Governor 

rendell’s plan is to use these funds to provide healthcare 
insurance for Pennsylvania’s needy.24 On July 24, 2009, 
the commonwealth court ruled that this issue will 
go to trial and, whatever the outcome, it will almost 
certainly be appealed to the supreme court.25

it also bears noting that the supreme court’s role in 
this important issue has not been limited to deciding 
cases. Most notably, the court has addressed some of the 
state’s challenges by implementing several rule changes 
in response to the most recent medical malpractice 
crisis. One significant rule requires a physician’s 
certification of any malpractice suit in an effort to curb 
frivolous actions.26 additionally, the rules now require 
any medical malpractice suit to be filed in the county 
where the alleged malpractice occurred, to avoid forum 
shopping for high-verdict jury pools.27

Conclusion

as this paper explains, there are myriad important 
issues reaching the court which merit the public’s 
attention. it is critical that the electorate focuses on 
how profoundly these issues affect Pennsylvanians and, 
by extension, forces a meaningful conversation about 
the proper role of judging.  
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