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Introduction 

After decades of hastily passing federal criminal laws, the 
U.S. House of Representatives, through a bipartisan 
Task Force on Overcriminalization, is re-considering 

the wisdom of enacting so many federal criminal laws. 
Congressman James Sensenbrenner, and ranking minority 
member Congressman Bobby Scott, leaders of the Task Force, 
have expressed views reflecting an unusual bipartisan consensus 
about the problems created by the tremendous growth of the 
federal criminal law.1  This consensus is also manifested in a 
broad agreement among testifying experts ranging from the 
Heritage Foundation to the National Association of Criminal 
Defense Attorneys.2  

We argue that an issue at the core of federal criminal 
law reform is the restoration of the mens rea requirement.  
Addressing the erosion of mens rea requires appreciating the 
initial importance of mens rea, and the connection between 
that erosion and the growth of federal criminal law. This erosion 
of mens rea has been toxic to the moral legitimacy of federal 
criminal law. Finding a workable way to reassert mens rea within 
the context of so many complex and differently drafted federal 
criminal provisions is a challenging—but necessary—reform.3    

I. Mens Rea: Central to Criminality

The common law of crime requires a union of actus reus 
and mens rea, i.e. an act and a guilty mind.4   The mens rea 
requirement is the essential protection for the innocent. Those 
who do not intend to commit wrongful acts should not suffer 
unwarranted conviction, or even prosecution.5    

In the mid-19th century, some states for the first time 
enacted police regulations that punished certain conduct 
without proof of a mens rea.  In a law review article that became 
a classic, Professor Francis B. Sayre coined the term “public 
welfare offenses” to describe these strict-liability offenses.6  The 
article distinguished these “regulatory offenses’’ from “true 
crimes.”7  Although some strict-liability offenses carried possible 
imprisonment, Sayre reiterated the traditional understanding 
that it is unjust to punish without proof of criminal intent: 

To subject defendants entirely free from moral 
blameworthiness to the possibility of prison sentences is 
revolting to the community sense of justice; and no law 

which violates this fundamental instinct can long endure. 
Crimes punishable with prison sentences, therefore, 
ordinarily require proof of a guilty intent.8

After World War II, the U.S. Supreme Court echoed 
Sayre’s sentiment. In 1952, the Court in Morissette v. United 
States 9 read a mens rea term into a federal theft statute. The 
opinion assumed that, unless Congress clearly stated a contrary 
intent, federal statutes based on common-law crimes should 
be construed to have a mens rea.   The Court emphasized that 
the prosecutor must persuade the fact-finder that the accused 
not only possessed “an evil-doing hand,” but an “evil-meaning 
mind.”10  Justice Robert H. Jackson’s opinion reaffirmed the 
mens rea principle in the strongest of terms:  

The contention that an injury can amount to a crime only 
when inflicted by intention is no provincial or transient 
notion. It is as universal and persistent in mature systems 
of law as belief in freedom of the human will and a 
consequent ability and duty of the normal individual to 
choose between good and evil. . . .

Crime, as a compound concept, generally constituted 
only from concurrence of an evil-meaning mind with an 
evil-doing hand, was congenial to an intense individualism 
and took deep and early root in American soil. As the 
states codified the common law of crimes, even if their 
enactments were silent on the subject, their courts 
assumed that the omission did not signify disapproval 
of the principle, but merely recognized that intent was 
so inherent in the idea of the offense that it required no 
statutory affirmation. Courts, with little hesitation or 
division, found an implication of the requirement as to 
offenses that were taken over from the common law.11

Since Morissette, the Court has several times reiterated 
these principles—applying “the usual presumption that a 
defendant must know the facts that make his conduct illegal” 
to even non-common law offenses.12  Unfortunately, Congress 
has not been nearly as sensitive about including a mens rea in 
statutes carrying criminal penalties.

Mens rea erosion is more pervasive in federal criminal law 
than in state law for several related reasons.  State law largely 
codifies common law offenses, which by definition had a mens 
rea.13 Although the states have modified the common law 
offenses and have added many crimes unknown to the common 
law, adherence to the principle of mens rea remains strong, in 
part due to the Model Penal Code.14  Federal crimes have always 
been statutory due to the Supreme Court’s early ruling that 
there is no federal common law of crimes.15  Thus, Congress can 
only enact a crime pursuant to one of its enumerated powers, 
usually the Commerce Clause. Congress has no general police 
power like the states.16  When Congress does enact legislation 
pursuant to the Commerce Clause, what it actually does is 
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“regulate” commerce among the states in some way that includes 
a criminal penalty. 

The constitutionally grounded difference between state 
and federal crimes has an effect on criminal prosecutions.  
Federal criminal statutes usually make the relationship to 
commerce (or some other enumerated power, such as the postal 
power for mail fraud) a jurisdictional requirement for proof of 
the crime, such as the Hobbs Act’s prohibition on robbery and 
extortion “affect[ing] commerce.”17  As a result, most federal 
crimes are more complex and unfamiliar than state crimes. Even 
when a federal statute provides what appears to be a mens rea, 
it may be a very weak one such as “knowing.”18  

Presented with a complex federal statute containing a weak 
mens rea, a federal jury may have great difficulty understanding 
what constitutes guilt.  A state jury, on the one hand, may 
require little or possibly no instruction on the mens rea and other 
elements of murder, rape, robbery, or theft because such crimes 
are readily recognizable.  On the other hand, few jurors—or 
even lawyers—can provide a common sense explanation of what 
constitutes a federal offense under the Racketeer Influenced 
and Corrupt Organizations Act (RICO)19 or the mail and wire 
fraud statutes.20   

Even more threatening to the innocent are the many 
federal crimes which lack any mens rea.21  In 2011, the Wall Street 
Journal chronicled the story22 of Wade Martin—a native Alaskan 
fisherman who sold 10 sea otters to another person he thought 
was also a native Alaskan. Mr. Martin was thus surprised to find 
himself arrested for violating the Marine Mammal Protection 
Act, which criminalizes the sale of certain species to those who 
are not native Alaskans.23  Even though Mr. Martin believed 
the buyer to be a native Alaskan, that important fact did not 
matter—the federal prosecutor would not have to prove that 
Mr. Martin knew the buyer to be a non-Alaskan native.  So 
on the advice of his attorney, Mr. Martin pleaded guilty and 
received two years on probation with a $1,000 fine. He still 
lives with the stigma of a criminal conviction. 

Mr. Martin’s misfortune was not attributable to some 
exceptional federal criminal statute.24  Statutes with a weak 
or non-existent mens rea requirement range from criminal 
violations of the Endangered Species Act,25 to the unauthorized 
use of a 4-H club logo.26  Federal criminal statutes with weak or 
non-existent mens rea requirements undermine the rationale for 
criminalizing conduct.  This in turn undermines the seriousness 
society attaches to a criminal conviction.  

II. The Growth of Federal Criminal Law Fuels the 
Erosion of Mens Rea 

Mens rea requirements are more important today 
because the federal government creates so many new crimes.  
Historically, nearly all crimes—because they were common 
law crimes—concerned acts that were malum in se, or wrong 
in itself, such as murder, rape, robbery, burglary, and theft. 
Virtually all new federal crimes and offenses are malum 
prohibitum, or wrong only because it is prohibited—using a 
4-H club logo without authorization is an illustrative example 
of a malum prohibitum offense.  For malum prohibitum crimes 
and petty offenses, mens rea requirements are needed in order 
to protect individuals who have accidentally or unknowingly 

violated the law.
The explosive growth of federal criminal law in recent 

decades was the concern of a Task Force of the American Bar 
Association, which calculated that, as of 1998, more than 
40% of the federal criminal code since the Civil War has been 
enacted since 1970 alone.27  Since then, two follow-up studies 
have shown the post-1970 pace of creating new federal crimes 
continues unabated.28

 The quantitative increase in federal criminal laws 
accompanies a qualitative decrease in the concern for the mens 
rea requirement.  As Justice Scalia noted in Sykes v. United 
States, “It should be no surprise that as the volume increases, 
so do the number of imprecise laws. . . . Fuzzy, leave-the-
details-to-be-sorted-out-by-the-courts legislation is attractive 
to the Congressman who wants credit for addressing a national 
problem” without dealing “with the nitty-gritty.”29    

Federal prosecutors will respond that they use only a few 
federal criminal statutes and that, therefore, the concern for all 
these statutes is overblown.  Yet this response ignores the fact 
that the increase in crimes without a mens rea element makes 
the concept unexceptional.  Accordingly, even in cases that 
would appear to necessarily involve a mens rea, such as a fraud 
prosecution, there is carelessness toward the mental element.  

Among federal criminal statutes, the mail fraud statute 
is probably the federal prosecutors’ “true love.”30  The statute 
is emblematic of the over three hundred federal offenses 
criminalizing some sort of fraud or misrepresentation because 
it, like many of them, fails to require the misrepresentation 
relate to anything important.31  This failure erodes what should 
be the critical distinction between a good faith mistake and 
intentionally misrepresenting a fact or opinion. 

The Supreme Court has said that fraudulent intent 
requires “wronging one in his property rights by dishonest 
methods or schemes” or depriving another “of something of 
value by trick, deceit, chicane or overreaching.”32  Yet the mail 
fraud statute reveals what happens when finding a mens rea 
element is left to the courts. 

As amended to include the “honest services” provision, the 
mail fraud statute did not require actual reliance or pecuniary 
harm.  Before the Supreme Court weighed in via Skilling v. 
United States,33 federal prosecutors routinely used the vague 
language of “scheme or artifice to defraud” from the mail 
fraud statute to prosecute a variety of actions characterized as 
“honest services” crimes—regardless of whether the purported 
victim was actually harmed, or whether the alleged perpetrator 
intended any harm.34 

In Skilling, the Court did not really clarify the confusion 
over the connection among fraud, harm, and intent—at most, 
the decision narrowed it.  Rather than strike “honest services” 
fraud as void for vagueness, the Court limited the statute’s 
application to its “core”: prosecuting “offenders who, in 
violation of a fiduciary duty, participated in bribery or kickback 
schemes.”35  The Court acknowledged, however, that such a 
result did not accommodate the “considerable disarray” over 
the statute’s application regarding intent and harm related to 
“honest services” fraud.36  

A survey of over 600 published decisions involving 
“honest services” fraud reveals that the vast majority “involved 
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either allegations of a bribe or a kickback,” or traditional 
mail/wire fraud.37  This suggests the practical insignificance 
of Skilling’s limiting construction within many fraud cases.  
Skilling’s limiting construction also does nothing to address the 
other white-collar-crime statutes just as lacking when it comes 
to clear mens rea requirements, and quite capable of filling the 
void Skilling created for “honest services” fraud prosecutions – 
such as the Hobbs Act38 or RICO.39  

III. Prosecutorial Discretion and Mens Rea

 Prosecutors, state and federal, understandably prefer the 
discretion to use criminal statues lacking a mens rea so that 
they can “get the bad guys.” They justify the lack of mens rea 
by arguing that otherwise they may not be able to convict those 
“bad guys,” while assuring us they will not use strict liability 
offenses against the innocent.  Of course, under the American 
system of justice it is the role of the jury or judge to determine 
who has or has not committed the bad act—with a mens rea. 

Consider the power of federal prosecutors under the 
federal Migratory Bird Treaty Act, which textually does not 
provide a mens rea.40  The statute literally makes almost any 
contact with a migratory bird unlawful,41 and lower federal 
courts disagree as to whether the Act reaches unintentional 
conduct.42  The U.S. District Court for the District of North 
Dakota has appropriately characterized the literal breadth of 
the Act:

If the Migratory Bird Treaty Act . . . were read to prohibit 
any conduct that proximately results in the death of a 
migratory bird, then many everyday activities become 
unlawful—and subject to criminal sanctions—when they 
cause the death of pigeons, starlings and other common 
birds.  For example, ordinary land uses which may cause 
bird deaths include cutting brush and trees, and planting 
and harvesting crops. In addition, many ordinary activities 
such as driving a vehicle, owning a building with windows, 
or owning a cat, inevitably cause migratory bird deaths.43

With such literal breadth and judicial disagreement over 
the Act’s reach, the prospects for selective prosecution become 
quite serious.   Recall the heroic actions of Captain Chesley 
Sullenberger when he landed his US Airways flight on the 
Hudson River.  A flock of birds caused the aircraft engines to 
shut down. Yet, literally under the statute, Captain Sullenberger 
“killed” these migratory birds as he saved the passengers of US 
Airways flight 1549 with a daring ditch in the Hudson River.  
Of course, no federal prosecutor would have prosecuted such 
heroic action.  But that sensible outcome will only have the 
common sense of prosecutors to thank, not a law limited to 
targeting genuinely-criminal conduct.  How does one identify 
“the bad guys” under a statute having a criminal penalty, but 
no mens rea?  Might some federal prosecutor use the statute 
against “bad” oil companies, but not against “good” alternative- 
energy corporations operating windmills?44   By imposing strict 
criminal liability on broad swaths of every-day life, liberty’s 
safeguard is left to prosecutorial good graces. 

Innocent individuals must rely on Congress to represent 
and protect them by ensuring that a mens rea is required for 
criminal punishment.  Large corporations are sometimes able 

to protect themselves by lobbying the Department of Justice, 
as the business community has done with some success under 
the Foreign Corrupt Practices Act (FCPA).45 

Designed to prohibit bribery of foreign officials for 
any business advantage, the Act’s breadth allows the federal 
government to hold businesses liable for actions by rogue 
agents.  As former U.S. Attorney General Michael Mukasey 
and Jones Day partner James Dunlop note, this “adds 
unnecessary uncertainty and opens businesses to massive, 
largely unavoidable, liability, with few offsetting benefits.”46  The 
statute’s broad language can transgress the intent of Congress.  
In discussing the example of Wal-Mart, Professor Mike Koehler 
has shown that Congress had no desire to apply the Act against 
“grease payments” to clerical employees, but that the backroom 
nature of FCPA enforcement gives that congressional limitation 
uncertain relevance.47 

The reluctance of corporations to go to trial minimizes 
judicial review of the FCPA’s use. As a result, the FCPA 
investigations have developed a “prosecutorial common 
law,”48 allowing the Department of Justice (DOJ) to impose 
burdensome compliance costs without having to prove in court 
that criminal activity has actually occurred or is likely to occur.  
Companies spend millions to “comply” with requirements 
possessing an unknown reach.  In remarks on the FCPA, 
former U.S. Attorney General Mukasey observed that, given 
how few FCPA cases actually see a court room, “there is a whole 
body of law being developed” in prosecutor’s offices through 
negotiated FCPA settlements with major companies.49  Even 
if the settlements are reasonable, as General Mukasey noted, 
they do not provide any clarity or consistency necessary to 
“demystify” an ordinary person’s responsibilities under the 
law.50  He noted that DOJ and the business community 
reached an understanding on some aspects of the FCPA.51  
Such agreements, however, should not serve as the functional 
equivalent of legislation.  It is the obligation of Congress to 
establish clear mens rea requirements for the FCPA and other 
statutes, not the executive via piecemeal prosecution.    

IV. Preserving Mens Rea and the Moral Legitimacy of 
Criminal Law

Given the tremendous number of federal crimes,52 it is 
impractical to amend all the statutes lacking an adequate mens 
rea.  Protecting the principle of mens rea in federal criminal law 
will require an interpretive rule that, like Morissette,53 reads in 
a mens rea where one is not literally provided in the statutory 
language.  Such an approach is consistent with the approach 
suggested by the Model Penal Code.54  One or more proposals 
have suggested taking an analogous approach to federal criminal 
law.55  Given the different terminology, the exact default 
language of the Model Penal Code would not work well in 
federal criminal law.56

Federal law could require federal prosecutions to prove a 
statutorily-specified mental state with respect to the elements 
of a criminal offense.  It could do so without amending every 
statute carrying a criminal penalty. If a federal statute already 
contains a clear mens rea term, then the specified state of mind 
of the statute would control.  As to other statutes carrying a 
criminal penalty, Congress could enact an interpretive statute 
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requiring proof of a certain mens rea.  While its language would 
have to be carefully crafted, such an interpretive statute would 
state its purpose is to require proof of a mens rea for a conviction. 

Rules of construction, like the one suggested, aid 
operationally in protecting the principle of mens rea. 
Accordingly, as the Supreme Court noted in 2008, the 
judicial rule of lenity exists because “no citizen should be held 
accountable [to] a statute whose commands are uncertain, or 
subjected to punishment that is not clearly proscribed.”57  By 
crafting a legislative solution, the Congress would recognize, as 
James Madison said, that the law’s legitimacy stems from it being 
“made by men of [the people’s] own choice,” understandably 
and accessibly, lest “no man, who knows what the law is today, 
can [only] guess what it will be tomorrow.”58

Given the judicial rule of lenity, some may question 
whether Congress needs to create an interpretive rule for mens 
rea in federal criminal law. They may prefer to leave it to the 
federal courts to decide which statutes do and do not require a 
mens rea.  Yet federal courts often disagree on this interpretive 
issue, with some favoring the principle of mens rea and others 
eroding it.  More importantly, separation of powers imposes 
on the legislative branch not only the power, but also the 
responsibility to define criminal law.  As Chief Justice Marshall 
wrote regarding the rule of “strict construction” of penal laws, 
“[the principle] is founded on the tenderness of the law for the 
rights of individuals; and on the plain principle that the power 
of punishment is vested in the legislature, not in the judicial 
department.”59 

Conclusion

The inclusion of mens rea as essential to the meaning 
of “crime” itself goes to the heart of the moral foundation of 
criminal law.  As Professor John Coffee has explained: 

The factor that most distinguishes the criminal law is its 
operation as a system of moral education and socialization. 
The criminal law is obeyed not simply because there is a 
legal threat underlying it, but because the public perceives 
its norms to be legitimate and deserving of compliance. 
Far more than tort law, the criminal law is a system for 
public communication of values.60  

A criminal act is a moral wrong, and, accordingly, 
conviction of a crime stigmatizes an individual.  A system that 
is respectful of the integrity of criminal convictions is respectful 
of both victims and individuals suspected of wrongdoing. Just 
as we are appalled to learn through the work of the Innocence 
Project that a number of persons have been wrongly convicted 
and imprisoned when they were in fact innocent,61 we should 
be equally appalled to learn that persons have been wrongly 
convicted because they were not morally guilty of a crime due 
to their lack of a mens rea.   

The fundamental principle that ignorance of the law 
should not excuse a crime rests on the assumption that the 
law is knowable.  For the common law crimes of murder, rape, 
robbery, and theft, ignorance of the law is not an excuse because 
these are morally wrong and are known to be wrong regardless 
of whether any court or legislature declares them to be wrong. 

Recall that the basis for the post-World War II war crimes 
trials rested on the premise that, despite the laws of Germany, 
any human being must know that it is wrong to imprison and 
kill innocent human beings.  It is telling that Justice Jackson, 
the chief prosecutor in the Nuremberg trials and former U.S. 
Attorney General, wrote the opinion in Morissette and insisted 
that a mens rea marks the fundamental distinction between 
guilt and innocence.  No defendant should have to rely on the 
slim chance that his case reaches the Supreme Court and that 
a majority of the justices decide to follow Morissette.  “We the 
People . . . in Order to . . . establish Justice . . . and secure the 
Blessings of Liberty. . .” expect Congress to protect the innocent 
by providing a mens rea. 
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