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ExTREME FacTs, EXTRAORDINARY CASE: THE Sur GENERIS RECUSAL TEST OF CAPERTON

V. MASSEY
By James Bopp, Jr.* and Anita Y. Woudenberg**

Introduction

peech during judicial campaigns and its ramifications

on successful candidates’ judicial capacities has become

an increasingly important issue in campaign speech
regulation. In 2002, the United States Supreme Court
recognized that judicial candidates’ right to announce their views
during their campaigns was constitutionally protected.! This
principle has been expanded to include statements of political
affiliation,? personal solicitation® and endorsements.* Where
such protections have gained less recognition is in the context
of recusal.’ States across the nation have begun to include in
their judicial codes the requirement that judges must recuse
themselves for statements made during their campaigns that
commit or appear to commit on issues likely to come before
the court.®

The potential ramifications of the recent United States
Supreme Court decision Caperton v. A.T. Massey Coal Co.” on
such provisions, and on speech during judicial campaigns more
generally, is significant. In Caperton, the Court held that a West
Virginia justice should have recused himself when the CEO
of a party before the court was a financial supporter of that
justice’s campaign that expended, in the form of contributions
and independent expenditures, in excess of $3 million.® This
article argues that the scope of Caperton ought to be extremely
limited—indeed, limited to the facts of the Caperton case
itself—in light of the extraordinary nature of case, the structure
and language of the decision, and prior Supreme Court
precedent. To that end, Part I will discuss some preliminary
considerations regarding judicial elections and due process.” Part
IT will analyze the facts and holding of the Caperton decision.'
Part III will discuss the likely, though perhaps unintended,
ramifications of the Caperton decision.

I. Judicial Elections and Due Process

Judicial elections have a long history in the United States."!
Election of judges began in Georgia localities in 1789, and by the
Civil War twenty-one of the thirty states in the Union elected
their judges.'? This tradition has continued to the present day,
with thirty-nine states currently selecting some or all of their
judges via election."

Where the public has been given the option to replace
judicial elections with some other system, such proposals have
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been roundly rejected.'* Since 1969, attempts to abolish or
restrict judicial elections by ballot measure have been rejected by
the voters in Pennsylvania, Illinois, Nevada, Tennessee, Florida,
Oregon, Arkansas, Ohio, Louisiana and South Dakota, in some
cases, multiple times." In fact, aside from a popular referendum
approving merit selection for judges in Green County, Missouri,
no referendum moving a jurisdiction from popular election to
some other method of judicial selection has been approved in
over twenty years.'®

The public’s continued support for judicial elections
is based in part on the special role that state judges play in
developing a state’s law. “Not only do state-court judges possess
the power to ‘make’ common law, but they have the immense
power to shape the States’ constitutions as well.”" Elections
ensure that judges are held accountable to the people, rather
than to political elites and insiders, and provide a mechanism
to keep judges within their legitimate bounds.'® Because
judges are given a predominant role in setting public policy,
popular sovereignty and democracy require that the people
play a role in determining the make-up of the courts."” With
rare exceptions, judicial elections have been funded through
campaign contributions. While three states have recently
enacted limited public funding for some judicial elections,* the
main source of funding for judicial elections, as with elections
generally, has been campaign contributions.?!

Despite being an ubiquitous feature of judicial elections,
campaign spending, whether in the form of contributions or
independent expenditures made on a candidate’s behalf, has
traditionally not been taken to justify mandatory recusal where
the party who has spent money on behalf of a judge appears
before him as a litigant, even where the amount of spending has
been substantial.?? At common law, disqualification standards
were narrow and simple: “[A] judge was disqualified for direct
pecuniary interest and for nothing else.”” The standard,
borrowed from English law, stated that no man shall be a
judge in his own case.* Beyond disqualification for pecuniary
interests, according to Blackstone, a judge was free to hear any
matter before him.?

The United States Supreme Court has clearly adopted the
common law rule as the standard for determining when recusal
is required under the Due Process Clause.? It has historically
been reluctant, however, to hold that due process necessitates
disqualification for other types of bias.”’ As the Seventh Circuit
has noted:

'The constitutional standard the Supreme Court has applied
in determining when disqualification is necessary recognizes
the same reality the common law recognized: judges are
subject to a myriad of biasing influences; judges for the
most part are presumptively capable of overcoming those
influences and rendering evenhanded justice; and only a
strong, direct interest in the outcome of a case is sufficient
to overcome that presumption of evenhandedness.?®
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Due process sets only a minimal standard for mandatory recusal,
while leaving states free to adopt more stringent standards where
no other constitutional right is implicated.”

I1. Analysis of Caperton
A. The Caperton Decision

In 2002, a West Virginian jury entered a $50 million
verdict against A.T. Massey Coal Company in compensatory
and punitive damages, awarded to Hugh Caperton, Harman
Development Corporation, and others.*® Subsequent to the
verdict but prior to filing an appeal, judicial elections were
conducted in West Virginia, including a seat for the Supreme
Court of Appeals of West Virginia.» Mr. Don Blankenship,
Massey’s chairman, CEO and president, decided to support
challenger Brent Benjamin against incumbent Justice McGraw
for the Court of Appeals seat.*? He contributed $1,000 to
Benjamin’s campaign—the maximum allowable by law—and
donated almost $2.5 million to “And for the Sake of the
Kids” (“ASK”), a political organization organized under the
Political Organizations section of the United States Code,
section 527, that supported Benjamin’s bid for office.? He also
made independent expenditures in the amount of $500,000
supporting Benjamin, in the form of direct mailers, letters,
and TV and newspaper ads.** In total, this amount exceeded
all money spent by Benjamin’s supporters and was three times
the amount spent by Benjamin’s own campaign committee.
As compared to other 527s, ASK’s spending was on par with
McGraw’s support from organizations like Consumers for
Justice, which spent $2 million.*® Benjamin won the election
by a little over 47,700 votes, with 53.3% of the vote.?”

Three years later, just prior to Massey’s appeal of the
adverse jury verdict, Caperton filed a motion to disqualify
Justice Benjamin on the grounds of Blankenship’s campaign
involvement.?® Justice Benjamin denied the motion, asserting
that there was “no objective information . . . to show that this
Justice has a bias for or against any litigant,” or that he had
prejudged the matter such that he could not be impartial and
fair.?

On appeal, the West Virginia Supreme Court reversed the
jury verdict.* Caperton requested rehearing of that decision,
which was granted.*' Caperton and Massey moved to disqualify
three justices from the rehearing: Chief Justice Maynard, who
recused because he had vacationed with Blankenship in the
French Riviera while the case was pending,** Justice Starcher,
who recused based on public criticism of Blankenship’s
involvement in the 2004 elections,” and Justice Benjamin,
who again declined to recuse.* Because of the disqualification
of Chief Justice Maynard, Justice Benjamin became acting
chief justice and appointed two judges to replace the recused
justices. Caperton again moved to have Justice Benjamin
recuse, citing a poll* reflecting a 67% distrust among West
Virginians that Justice Benjamin could be impartial and fair
in light of Blankenship’s financial support and contending
that Justice Benjamin failed to apply the correct standard for
recusal.”” Justice Benjamin again declined to recuse, finding the
poll to be inadequate to base recusal on.**

On rehearing, the jury verdict was again reversed three-
to-two.*’ Justice Benjamin joined the majority decision, but
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filed a concurring decision four months later, defending the
majority decision and his decision not to recuse.”® He stressed
that “a standard merely of “appearances’ seems little more
than an invitation to subject West Virginia’s justice system to
the vagaries of the day—a framework in which predictability
and stability yield to supposition, innuendo, half-truths, and
partisan manipulations.”"

Caperton filed a writ of certiorari to the United States
Supreme Court, which was granted.*? Justice Kennedy, writing
for a majority of the Court, found that Justice Benjamin
should have recused. Emphasizing the exceptional and extreme
character of the facts of the case, Kennedy articulated what is
effectively an eight part test for analyzing recusal requirements
in the campaign finance context:

There is a serious risk of actual bias—based on objective
and reasonable perceptions—when a person with a
personal stake in a particular case had a significant and
disproportionate influence in placing the judge on the case
by raising funds or directing the judge’s election campaign

when the case was pending or imminent.”

Factors relevant to this holding were “the contribution’s relative
size in comparison to the total amount of money contributed
to the campaign, the total amount spent in the election, and
the apparent effect such contribution had on the outcome of
the election.”*

Applying the test to Justice Benjamin’s circumstances, the
Court concluded that “Blankenship’s campaign efforts had a
significant and disproportionate influence in placing Justice
Benjamin on the case,” with “the temporal relationship between
the campaign contributions, the justice’s election, and the
pendency of the case is also critical” to the Court’s analysis.>

B. Criticisms of Caperton

The Court offered little analysis of how the facts actually
satisfied the test, perhaps because the test was designed to fit
the facts exactly. The decision’s lack of factual analysis is notable
since, in assessing whether a judge should recuse, “the decision
whether a judge’s impartiality can “reasonably be questioned’ is
to be made in light of the facts as they existed, and not as they
were surmised or reported.”®

Indeed, the Court’s recusal analysis seems incomplete.
The Court fails to weigh countervailing evidence that might
lessen the serious risk of actual bias Justice Benjamin’s judicial
participation poses under the test. For example, it did not
consider that Justice Benjamin voted against Massey’s interest
four times since 2005.” Nor that, in those cases, parties such
as the Attorney General and Department of Environmental
Protection of the State of West Virginia declined to seek Justice
Benjamin’s disqualification, as they perceived no grounds for
doing so.’® Likewise, the Court refuses to consider that it was
not so much Blankenship or ASK’s involvement in the judicial
race but Benjamin’s opponent’s own tirade over the campaign’s
Labor Day weekend that influenced his judicial race, though
it was aware of that influence.”” The Court’s presumption
that mandatory recusal is required because of Blankenship’s
involvement satisfies the test is apparently irrefutable.

Moreover, the test is not even premised upon actual
considerations relevant to bias or the perception of bias. The
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bias concern of the Caperton Court was based on the concern
that contributions and expenditures can improperly influence
judicial decision-making, harming judicial impartiality and
ultimately due process.”” A judge, it is feared, may feel indebted
to a party whose financial assistance helped get her elected.!
In addition, there is concern that a judge may rule in favor of
a particular party in order to receive additional contributions
in the future.®

Corruption is a serious charge, and serious charges
demand serious evidence, particularly where one must overcome
the presumption of impartiality accorded to judges.®® The
government has the affirmative burden of demonstrating that
its regulation of campaign finance minimizes corruption. Yet it
has failed to meet this burden. And the evidence demonstrates
that campaign finance regulation has done nothing to serve
this interest. As to the notion that campaign finance “reform”
measures eliminate the appearance of corruption and improve
citizen confidence in government, a September 2007 Gallup
poll reveals that Americans “express less trust in the federal
government than at any point in the last decade, and trust in
many federal government institutions is now lower than it was
during the Watergate era, generally recognized as the low point
in American history for trust in government.”*

Recent studies have found that “the effect of campaign
finance laws is sometimes perverse, rarely positive, and never
more than modest,”® and that citizens of countries with
radically different systems of campaign finance regulation share
Americans’ lack of “confidence in the system of representative
government,”* which suggests that campaign finance reformers
might be surprised and “disappointed by the intractability and
psychological roots of that lack of confidence.”® The corrupting
impact of campaign finance cannot legitimately be part of any
campaign finance analysis, including in the Caperton context.

In regard to contributions specifically, it is difficult to test
empirically whether campaign contributions influence official
decision-making because of what is known as the endogeneity
problem. Even assuming that votes by elected officials are
correlated with the wishes of their contributors, this does not tell
us anything about the direction of causation. An elected official
might be influenced to vote in a certain way by a contribution;
alternatively, a contributor might donate to a candidate because
she perceives (correctly) that the candidate shares her position
on a given issue.®® Any attempt to show a corrupting effect
on the judiciary caused by campaign contributions, therefore,
must show not only that judicial decisions are correlated with
campaign contributions, but also that this correlation is due
to contributions influencing votes, rather than the other way
around.

A great deal of empirical work has been done on the
connection between contributions and voting in the legislative
context over the last few decades. Numerous studies have found
that contributions have little to no influence on legislative
decision-making.®” Others have claimed to find a more
significant effect.”’ Overall, however, the scholarly community
has been unable to come to any firm consensus as to whether
contributions have a corrupting effect on official decision-
making.
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With respect to judicial elections, the evidence for
influence is even weaker. Some early research, for example,
found no difference between the decisions of judges who
are appointed and those who are elected.”’ More recently,
examination of contribution patterns for Supreme Court
elections in Illinois, Michigan and Wisconsin found that
when large contributors came before the court as litigants,
they were successful less than half the time.”> And even where
a recent study claimed to find a correlation between campaign
contributions and judicial decisions, its authors were ultimately
forced to concede that “this Article does not claim that there
is a cause and effect relationship between prior donations and
judicial votes in favor of donors” positions.””?

Finally, evidence of a corrupting effect from independent
expenditures, as opposed to contributions, is virtually
nonexistent. As the Court noted in Buckley v. Valeo,™

unlike contributions . . . independent expenditures may
well provide little assistance to the candidate’s campaign
and indeed may prove counterproductive. The absence of
prearrangement and coordination of an expenditure with
the candidate or his agent not only undermines the value
of the expenditure to the candidate, but also alleviates the
danger that expenditures will be given as a quid pro quo

for improper commitments from the candidate.”

In addition to threatening actual impartiality, campaign
spending is said to threaten the perception of impartiality by
the general public.”® This threat, it is claimed, is particularly
acute in the case of the judiciary because of its inherent weakness
as a constitutional actor.”” As famously stated by Alexander
Hamilton, the judiciary is the “least dangerous” branch, as it
has “no influence over either the sword or the purse.””® Because
courts have neither the power to levy taxes nor command
armies, the only way for their decisions to have effect is if they
are widely perceived as being impartial arbiters of justice, rather
than mere political actors.”

Some degree of political cynicism or skepticism of
government, however, need not be corrosive of public
institutions, and in fact can have a salutary effect. Skepticism
about the actions and motives of government officials, including
judges, can serve as a powerful check on the abuse of government
power.? And while some degree of perceived legitimacy is
obviously necessary not only for the judicial but for other
branches of government, experience has shown that democracy
and skepticism about government institutions generally are
capable of coexisting in the same society indefinitely.

Polling data consistently shows a generalized public
skepticism about government institutions. For example, in
surveys conducted since 1958 asking whether government
officials were “crooked,” between one quarter and one half of
all respondents have indicated their belief that “quite a few of
the people running the government are crooked.”!

This long-standing, healthy skepticism is likewise present
in the public’s attitudes regarding the influence of campaign
contributions and independent expenditures on the judiciary.
It would be a mistake, however, to equate this generalized
skepticism about the role of money in politics with a lack
of public confidence in the courts. Despite the concerns
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about campaign spending, public confidence in the judiciary
remains high. A 2002 poll by the American Bar Association,
for example, found that 72% of respondents were at least
“somewhat concerned” about whether “the impartiality of
judges is compromised by the need to raise campaign money
to successfully run for office.”® Yet the same poll found that
75% of respondents thought elected judges were more fair and
impartial than appointed judges.®

Similarly, according to a recent poll, only 5% of
respondents believed that campaign contributions made to
judges had no influence at all on decisions judges made in
Minnesota state courts.*® Nonetheless, the same poll found
widespread public confidence in the courts, with 74% of
respondents saying that they had “a great deal” or “some”
confidence in the courts, and 76% saying that they had “a great
deal” or “some” confidence in judges (higher rates than for any
other category except the medical profession).®

The courts are consistently among the highest ranked
institutions in terms of public confidence. According to a
2001-2002 survey, 94% of respondents rated the job being done
by courts and judges of their state as being either “excellent”
or “good.”® A 1999 survey found that 77% of respondents
had either “a great deal” or “some” confidence in the United
States Supreme Court, and 75% had similar confidence in
local courts.®” The same survey also found that 79% agreed
with the statement that “judges are generally honest and fair
in deciding cases.”® And while the majority of Americans will
express some level of concern about the potentially corrupting
effect of money in elections, this does not appear to be their
most pressing political concern.®

A recent study done in West Virginia reflects that
a perception of bias is premised upon contributions, not
independent expenditures, of an individual to a judicial
candidate.” Failure of a judge to recuse because of independent
expenditures has little effect on perceived bias, whereas the
recusal of a judge for a contribution does little to improve
the perceived bias of the judge.”” Moreover, even in factual
circumstances more extreme than those present in Caperton, a
third of the respondents remained unfazed in their perceptions
of impartiality.”? The Court’s inadequate assessment of bias and
the perception of bias, as well as its disregard for the nature and
the facts of the campaign participation at issue and for citizens’
underlying institutional support for the judiciary, is a significant
failing of the test it offers.

The Court also fails to consider that where concerns about
judicial impartiality arise out of ordinary campaign activities,
the concerns are inherent in the state’s decision to elect judges in
the first place, and thus cannot be used as a basis for restricting
these campaign activities. In White, for example, this Court
struck down a Minnesota judicial canon that prohibited judicial
candidates from announcing their views on disputed legal or
political issues.” Quoting Justice Marshall, the Court stated
that “if the State chooses to tap the energy and the legitimizing
power of the democratic process, it must accord the participants
in that process . . . the First Amendment rights that attach to
their roles.””* As Justice O’Connor elaborated in her White
concurrence:
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Minnesota has chosen to select its judges through contested
popular elections.. . . . In doing so the State has voluntarily
taken on the risks to judicial bias described above. As a
result, the State’s claim that it needs to significantly restrict
judges” speech in order to protect judicial impartiality is
particularly troubling. If the State has a problem with
judicial impartiality, it is largely one the State brought
upon itself by continuing the practice of popularly electing
judges.”

Similarly, in Weaver the Eleventh Circuit struck down a
state judicial canon barring judges and judicial candidates from
personally soliciting campaign contributions.” The Weaver
court followed White in holding that any impartiality concerns
raised by the personal solicitation of campaign funds were
inherent in the state’s decision to elect judges, and thus could
not be used as a rationale to limit candidates’ First Amendment
rights.”” Because private financing is such a pervasive feature of
state judicial elections, any attempt to require recusal based on
campaign spending can only result in a limitation on the states’
ability to choose their method of judicial selection.

Moreover, campaign spending as a basis for recusal turns
traditional recusal standards on their head. The Caperton
Court’s willingness to mandate recusal for judges based on
campaign spending would alter traditional recusal standards
in several respects. First, the American judicial system has
traditionally granted judges a presumption of impartiality,
which can be overcome only by objective evidence of actual
bias.”® Requiring recusal based on campaign spending would
replace this presumption of impartiality with a presumption
of corruption.

Second, while recusal has traditionally been required
where a judge has a pecuniary interest in the outcome of a case,
disqualification was mandatory only for a presently existing
pecuniary interest, not for a previously received financial benefit.
A judge, for example, could not hear a case involving a company
in which he owned stock.” This impediment, however,
continued only as long as the judge retained ownership of the
stock.’® As soon as the judge sold the stock, the impediment
was removed, and no basis for disqualification would remain.
Recusal is not required where a judge had owned party stock
at some point in the past (on the theory that the judge might
feel indebted to the party based on the financial benefits he had
received from the company).

Where recusal has been required by due process, it has
been premised on present rather than past circumstances. In
Tumey, for example, the Supreme Court held that a village
mayor could not preside over criminal proceedings where the
mayor was paid only if the defendant was convicted and where
the village received a share of the fine.!”" The inability of the
mayor to hear these cases, however, continued only so long
as these provisions remained in effect.'”® Likewise, Aetna Life
Insurance Co. v. Lavoie involved a state supreme court justice
who was, apart from his judicial duties, pursuing a bad-faith
suit against an insurance company.'® The Supreme Court held
that it violated due process for the judge to participate in a
similar case involving bad-faith refusal to pay an insurance claim
because the court’s decision could have had a direct impact on
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the outcome of his own case.’® The Court gave no indication,
however, that the justice would be prevented from hearing such
cases once his own suit had been resolved.

Requiring a judge’s recusal whenever she had received a
financial benefit from a party at some point in her life is also
highly impractical. Confining recusal to presently existing
pecuniary interests prevents disqualification from becoming
a method of paralyzing justice, rather than of preserving it.
Basing mandatory disqualification on present circumstances
also gives judges a means of remedying the circumstances
requiring recusal if they so choose. This provides judges with
both a means and an incentive to limit the instances in which
they would have to recuse, which serves the smooth application
of the judicial process.

The same is not true of mandatory recusal based on past
campaign spending. Since a judge cannot undo a contribution
once made, such impediments cannot be remedied. And insofar
as recusal is mandated based on independent expenditures made
on the judge’s behalf, the circumstances requiring a judge’s
recusal will be totally out of her control. Thus, requiring recusal
based on campaign spending destroys a judge’s ability to limit
the circumstances requiring her recusal and adds a level of
uncertainty into the judicial process.

More importantly, a presently existing pecuniary interest
differs fundamentally from a previously received financial
benefit in that only in the former case is the benefit conditioned
on the judge’s decision in a case. If a judge who has received
a substantial contribution from a particular party later rules
against that party, the judge need not return the money. Whereas
in Zumey and Lavoie, the judges in question did stand to lose
out financially if they ruled in a certain way.'”

Finally, the recusal in cases involving pecuniary interests
traditionally followed a bright-line rule: unless the amount
involved was truly de minimis, any pecuniary interest, regardless
of its size, was considered disqualifying. The Caperton decision
replaces this bright-line standard with an amorphous test
in which recusal is required only for “substantial” campaign
spending.'” Given the practical difficulties involved in requiring
recusal whenever a contributor appears before a judge, this
is understandable. But if the fact that a judge has received
contributions or benefited from independent expenditures made
by a party really does amount to having a pecuniary interest
in the outcome of the case, then it is hard to see as a matter of
constitutional principle why recusal should be required only
based on “substantial” campaign spending.'?’

In fact, if recusal is to be required based on campaign
spending on the theory that contributions and independent
expenditures might improperly influence the judge, then it
would be hard to see why the same principle would not require
recusal of a judge in many other cases as well. The confirmation
process for federal judges, for example, often involves large
independent expenditures made in support of or in opposition
to the confirmation of a given judge.'® Any threat to judicial
impartiality posed by such independent expenditures would
appear to be present regardless of whether the expenditures
are made in support of a judge’s election or if they are made
in support of her confirmation. Yet due process clearly does
not require a judge to recuse herself every time a group that
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supported or opposed her candidacy appears before her as a
litigant.

Requiring recusal based on campaign spending leaves
judges vulnerable to strategic action by potential parties and
their attorneys.'” As noted above, those who spend money on
a candidate’s behalf fall into two groups. They may be spending
on the candidate’s behalf because they believe she shares their
values and views, or they may be spending in an attempt to
influence the candidate’s views. Under the current system, those
who simply wish to elect candidates who they believe share
their values or views can donate to that candidate, or make
independent expenditures on their behalf, though with no
guarantee that the candidate they support will actually win.

A party who wishes to influence the views of a judge, by
contrast, faces not only this uncertainty, but also the prospect
that his spending will fail to improperly influence the judge as
he wishes. He can donate to a judicial candidate, but this is no
guarantee that the candidate he backs will be elected, let alone
that the candidate will rule in his favor as judge. A litigant who
pursues this strategy also has to worry that he will be out-bid
by another party pursuing the same strategy. Mandating recusal
based on campaign spending would ironically make it far easier
for parties to influence the outcome of their litigation. Instead
of worrying about whether a judge will change his vote in a
case based on a given contribution or independent expenditure,
a party can simply contribute to the campaigns of judges he
believes are likely to rule against him, thus ensuring that these
judges cannot hear his case. As then-Judge Breyer wrote in
re Allied-Signal Inc., the standards governing recusal “must
reflect not only the need to secure public confidence through
proceedings that appear impartial, but also the need to prevent
parties from too easily obtaining the disqualification of a judge,
thereby potentially manipulating the system for strategic
reasons, perhaps to obtain a judge more to their liking.”!"

While mandating recusal based on campaign spending
would not impede those who wish to use spending as a means
of influencing a judge’s vote, it would impede those who wish
to spend on behalf of a candidate because they believe she shares
their values and views. An individual who wishes to support a
candidate out of a sense of shared judicial philosophy may be
less likely to do so if he knows that doing so will require the
judge’s recusal. Mandatory recusal in these circumstances thus
has the potential to chill individuals from making independent
expenditures on behalf of candidates, or from getting involved
in the political process.'!

Nor is the risk of strategic recusal requests avoided
simply by mandating recusal only in cases where spending is
“substantial.” If a party or attorney is willing to spend large
amounts of money on behalf of a candidate in the hopes that this
candidate will vote in accordance with his interests if elected,
then there is no reason why he would not be willing to spend
an equal amount of money on behalf of a candidate in order
to secure his disqualification.

II1. The Ramifications of Caperton

Upon close review, the Caperton decision is sui generis.''?
Like Shelley v. Kraemer and Bush v. Gore, the Caperton decision
is applicable only to its own facts."® While Justice Kennedy
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purports to assert a test for determining whether a judge should
recuse based upon campaign financing, the test he posits is
so specific to the facts of Caperton that it is clear that the test
offered is of real import only in that case.'' The test considers
whether “when a person with a personal stake in a particular
case had a significant and disproportionate influence in placing
the judge on the case by raising funds or directing the judge’s
election campaign when the case was pending or imminent”—a
test clearly crafted to match the facts before the Court.'” The
Court supplements the test with factors that weigh into this
analysis: “the contribution’s relative size in comparison to the
total amount of money contributed to the campaign, the total
amount spent in the election, and the apparent effect such
contribution had on the outcome of the election”—factors
that likewise address the specific, perceived due process concern
before the Court.!'®

The Caperton decision is potentially significant in two
contexts: recusal motions and judicial campaign regulation.!"”
In addressing these areas, two possible constructions of Caperton
can be adopted by state courts. The courts can remain faithful to
Kennedy’s intent with the decision and construe it narrowly to
apply to only extreme facts like those in Caperton for purposes of
recusal requirements and judicial campaign regulation. Or they
can construe it broadly to justify greater campaign regulation
and enhanced recusal requirements. Crucially, courts should be
consistent in their approach. And of the two interpretations,
the narrow reading is the legitimate one.

A. Caperton and Recusal Motion Practice

Should the courts construe Caperton narrowly, Caperton
recusal motions are unlikely to become standard litigation
strategy as was forecasted by Chief Justice Roberts in his
dissent."'® Because the test has such a specific factual context in
mind, justification for a recusal motion in circumstances other
than those that satisfy the specific requirements of the test would
be few and could be expeditiously dealt with.'*?

However, if state courts construe Caperton broadly, any
state that uses judicial elections will see a marked increase in
Caperton recusal motions. As Justice Benjamin warned,

there will simply be no end to the alleged “appearance
of impropriety’ if every contribution to a candidate, or
every contribution to an opposing candidate, or every
independent opposition campaign, is viewed as raising
an ethical question concerning a judge’s participation in a
case in which a contributor or an opposition contributor
is involved.'?°

There would be the potential for recusal motions for every
case heard by elected judges, filed to serve political rather than
constitutional ends, and crippling the courts from effectively
performing their responsibilities.'?!

If recusal is granted in even a significant fraction of these
cases, this would not only cause hardship for both litigants
and judges, but would also serve to bring the judiciary itself
into disrepute.'”? On the other hand, if a judge denies a recusal
request based on campaign spending, then the issue of whether
the denial violated due process will have to be litigated on
appeal. Even otherwise routine cases will take on a constitutional
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dimension, as one party argues that the level of campaign
spending involved in the case warranted the judge’s recusal.
This will not only clog the courts, and especially the federal
courts, with recusal related litigation, but because the recusal
issue involves questions about a judge’s integrity and capacity to
overcome potential threats to his impartiality, requiring judges
to evaluate the recusal decisions of their fellow judges can only
add strains to the collegiality between judges essential for the
smooth operation of the justice system.

In the minds of the public, requiring a judge to recuse
himself in certain circumstances is tantamount to a declaration
that the judge is incapable of being impartial, at least in those
circumstances. Any rule, therefore, that would require judges
to recuse in a significant number of cases—or which would
lead to an exponential increase in the number of cases where
recusal was requested but denied—has the potential of leaving
the public with the impression that judges are generally corrupt
or incapable of rendering justice dispassionately and fairly.

B. Caperton and Judicial Conduct Regulation

Properly construed, Caperron has little significance to
judicial campaign canons, which regulate judicial political
speech such as solicitation, political affiliation, and promises
made during campaigns.'? Judicial codes of conduct regulate
the conduct of judges and judicial candidates, not those who
participate in their campaigns. The Caperron test is solely
focused on due process concerns as implicated by those who
disproportionately and substantially participate in a judicial
election and then subsequently appear before that judge.'
There is little if anything a judicial candidate can do to
prevent such speech and participation. And most states already
regulate campaign contribution amounts in some fashion.
Judicial campaign canons should not be impacted at all by
Caperton.'®

However, some courts are considering revisions to their
judicial codes that reach well beyond the scope of the due
process interests recognized in Caperton. California’s State
Supreme Court is considering revising its judicial conduct
code to require recusal based upon contributions of a party
in excess of $1,500 for the two years following receipt of the
contribution, even though $1,500 neither represents the extreme
circumstance found in Caperton nor legitimately implicates
due process concerns.'”® Ohio and Wisconsin are likewise
reviewing its mandatory recusal requirements based upon the
dollar amount contributed.’” And at least one federal court
has given justification for such revisions by applying Caperton
to a challenge of judicial campaign canons that prohibit
statements that “appear to commit” judicial candidates during
their campaign and mandate recusal in such circumstances.'?®
Such revisions run afoul of the Supreme Court precedent that
protects judicial candidates’ First Amendment political speech
rights during their campaigns.'?

Under Caperton, neither of these two regulations—recusal
for contributions of $1,500 contributions and for judicial
candidates’ statements on issues that “appear to commit”
them—are constitutionally justified. Recusal for a $1,500
contribution does not credibly reach the level of “significant

Engage: Volume 12, Issue 1



OO OO OO OO OO SOOI OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO OO0

and disproportionate influence in placing the judge on the
case.”%® Nor is it limited to “raising funds or directing the judge’s
election campaign when the case was pending or imminent.”*?!
In fact, the only part of the test implicated by such a recusal
requirement is that it involves “raising funds” through campaign
contributions.'®

While it does not raise the due process concerns
of Caperton, it does have a significant chilling effect on
constitutionally protected political speech. Such a recusal
requirement will function as the equivalent of a contribution
limit and penalize campaign activity. Judicial candidates, rather
than having to deal with possible recusal motions, should they
succeed in their bid for judge, will limit their contribution
receipts to the $1,500 threshold. This chilling effect on speech
is completely unjustified by any interest in due process. Due
process is already protected through state-imposed contribution
limits.'??

Likewise, prohibitions for “appearing to commit” during
a judicial campaign and mandatory recusal for making such
statements are not justified under Caperton. Such “commits
clauses” state that a judicial candidate shall not “in connection
with cases, controversies, or issues that are likely to come before
the court, make pledges, promises, or commitments that are
inconsistent with the impartial performance of the adjudicative
duties of judicial office.”’** In determining whether this rule
is violated, the enforcing body looks to “the totality of the
statement . . . to determine if a reasonable person would believe
that the candidate for judicial office has specifically undertaken
to reach a particular result.”'*> Caperton is not relevant in this
context because it fundamentally dealt with bias as to parties,
a due process concern not implicated by provisions such as the
commits clause, which are issue-oriented.

For this reason, the appropriate analysis for judicial
campaign speech regulation and mandatory recusal in such
contexts is found in Republican Party of Minnesota v. White.'3¢
The Supreme Court, in applying strict scrutiny review,
recognized impartiality, when defined as lack of bias for or
against parties, as a compelling interest because it addresses
due process concerns.'” Conversely, it found due process is
not preserved through regulating judicial campaign speech
on issues.’® In conducting its analysis, the White Court
weighs both First Amendment and Fourteenth Amendment
concerns, unlike the Caperton decision, which focuses only on
due process.

A more recently employed recusal restriction borrows
from the commits clause to mandate recusal where “the
judge, while a judge or a judicial candidate, has made a public
statement, other than in a court proceeding, judicial decision, or
opinion, that commits or appears to commit the judge to reach
a particular result or rule in a particular way in the proceeding
or controversy.”'?’ The provision attempts to account for the
White decision by reaching not issue-oriented speech, but
result-oriented speech. White specifically recognized that judicial
candidates could be prohibited from pledging or promising
certain results in a particular case.

But the fundamental First Amendment concern with
both of the above restrictions is that their application is
premised on how the speech at issue appears to others. Both
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the commits clause and the recusal clause assert this standard.
Yet the Supreme Court has consistently stated that a speaker,
in determining whether her speech is prohibited, cannot be left
to the perceptions of a listener.'® As a result, restrictions on
speech that are dependent on the subjective perceptions of the
hearer are unconstitutional because they are vague.'*!

Moreover, this subjectivity can reach announced views
though it may be unintended. Statements that announce views
by criticizing Roe v. Wade, or expressing “views about substantive
due process, economic rights, search and seizure, the war on
drugs, the use of excessive force by police, the conditions of
the prisons, or products liability” could be believed to commit
a candidate on an issue.!” This contravenes White, which
recognized a constitutionally protected speech right for judicial
candidates to announce their views on disputed issues during
their campaigns.'®?

Construing Caperton beyond its legitimate scope will
seriously undermine the free exchange of ideas during judicial
elections in two critical ways. Judicial candidates will be
unconstitutionally prohibited and chilled from exercising their
right to exercise their free speech and associational rights during
their campaigns even though exercising those rights would not
implicate due process. And third party political speech during
judicial campaigns will be chilled because those wishing to
contribute or spend their own money to support a candidate
or even solicit a candidate for their views on issues will refrain
from doing so because it may somehow interfere with a judicial
candidate’s ability to serve as a judge. Such effects run in direct
conflict with prior First Amendment precedent, and are not
justified by Caperton.

Conclusion

There is no reason to believe that the other Justices signing
onto Kennedy’s decision viewed it as sui generis as he appears to.
In this regard, the decision was probably ill-advised. Hard cases
make bad law, and to leave the scope of the case open to broad
interpretation opens the door to inconsistent and potentially
unconstitutional applications of the standard among the states.
The dissenting Justices recognized this. Only time will tell.
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