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SuPREME CouURT DECISION: REGULATORY TAKINGS

By Louis K. FISHER AND ESTHER ST.ATER McDoONALD*

In its recent decision in Lingle v. Chevron U.S.A.,' the
Supreme Court unanimously repudiated its prior statements
that government regulation of private property effects a tak-
ing—and, thus, is invalid absent just compensation—if it
does not substantially advance a legitimate state interest.
The Just Compensation Clause of the Fifth Amendment pro-
vides: “[N]or shall private property be taken for public use,
without just compensation.”> The Court’s decision, which
sharply limits constitutional protection for property rights, is
one of the most significant of October Term 2004.

Since at least 1922, when Justice Holmes authored the
seminal opinion for the Court in Pennsylvania Coal v.
Mahon,? it has been established that a “taking” under the
Just Compensation Clause can occur not only through the
government’s outright acquisition or physical invasion of
property, but also through government regulation of prop-
erty use. For more than fifty years thereafter, however, the
contours of regulatory takings analysis remained unclear, as
the Court routinely upheld government action that, without
compensation, served valid public purposes even while
greatly diminishing the economic value of certain private prop-
erty.* Then, in Penn Central Transportation Co. v. New
York City,® the Court expressly stated the rule “implicit” in
earlier cases: An interference with property rights “may con-
stitute a ‘taking’ if not reasonably necessary to the effectua-
tion of a substantial public purpose.”® Twenty-five years
ago, in Agins v. City of Tiburon,” the Court held that property
regulation effects a taking if it does not “substantially ad-
vance legitimate state interests.”®

The Court subsequently reiterated the availability of
the substantially advances test in a long line of cases.” Nev-
ertheless, in City of Monterey v. Del Monte Dunes at
Monterey, Ltd.," the Court recognized the need for “a thor-
ough explanation of the nature [and] applicability of the re-
quirement that a regulation substantially advance legitimate
public interests.”!" Similarly, the distinct requirement that
property regulation not deprive an owner of all economically
viable use'? was not thoroughly explained until 1992, when
the Court articulated “good reasons” for the rule in Lucas v.
South Carolina Coastal Council.® In Del Monte Dunes,
the Court did not explore the basis for the substantially ad-
vances test because the government itself had proposed the
jury instruction incorporating that standard.'* The Lingle
case squarely presented the issue.

In Lingle, Chevron U.S.A. Inc. challenged a Hawaii law
limiting the rents that oil companies may collect under their
agreements with lessee dealers, who lease their service sta-
tions from the oil companies. The stated purpose of the law
is to combat the effects of alleged concentration in the Ha-
waii market for gasoline, which, according to the legislature,
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causes retail gasoline prices to rise at the pump. The State
argued that the legislature intended to achieve its purpose
by “maintain[ing] the benefit” of a “multiplicity of indepen-
dent lessee-dealerships” to “forestall” the “possibility that
oil companies might try” at some unknown future date to
“rais[e] rents to the point that existing dealers would be forced
out of business.”’ According to the State, such a reduction
in lessee-dealerships would lead to higher gasoline prices for
consumers.

However, the law was unaccompanied by any legisla-
tive findings on the existence of these alleged dangers. In-
deed, at trial, the State introduced no evidence that the legis-
lature had conducted any hearings or compiled any evidence
on these issues. Instead, the State conceded (1) that the
Hawaii retail market for gasoline is highly unconcentrated;
(2) that the rents Chevron and other oil companies were charg-
ing—which are prohibited by the law—have not caused high
retail gasoline prices; and (3) that the forced reductions in
rent imposed by the law will not cause lessee dealers to lower
their retail gasoline prices to consumers. Accordingly, even
the dissenting judge in the court of appeals agreed that the
law did not substantially advance its purpose.'® The dis-
positive issue before the Supreme Court was whether the
substantially advances test is a valid part of Just Compensa-
tion Clause jurisprudence.

Chevron argued that the text of the Just Compensation
Clause applies to all government action that deprives own-
ers of traditional private property rights, such as the right to
lease and collect rent on real property. The Clause refers to
taking property rather than condemning it, and regulation
can destroy property rights no less than direct appropria-
tion. Nonetheless, Mahon recognized that the “seemingly
absolute protection” afforded by the Clause necessarily is
qualified by the government’s need to accomplish its legiti-
mate purposes through regulation.!” As the Court stated,
“[glovernment could hardly go on if to some extent values
incident to property could not be diminished without paying
for every such change in the general law.”’® Thus, like the
First Amendment’s clear prohibition of all laws “abridging
the freedom of speech,”” the “seemingly absolute protec-
tion” provided by the Just Compensation Clause is subject
to an “implied limitation.”?

The Supreme Court’s regulatory takings jurisprudence
defines the scope of the implied exception to the rule estab-
lished by the text of the Just Compensation Clause. The
Court recognized in Mahon that “the natural tendency of
human nature is to extend the qualification [of the Clause’s
protection] more and more until at last private property dis-
appears.”" The Court cautioned that “obviously the im-
plied limitation must have its limits, or the contract and due
process clauses are gone.”?
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Because the government’s need to regulate gives rise
to the Just Compensation Clause’s implied limitation in the
first instance, the scope of that limitation should depend in
large part on the strength of the government’s interest in
regulating the property at issue. In Penn Central, the Court
held that “[i]n deciding whether a particular governmental
action has effected a taking, this Court focuses . . . both on
the character of the action and on the nature and extent of the
interference with rights in the parcel.”” The Court’s other
regulatory takings decisions likewise indicated that this criti-
cal inquiry into the character of the government’s action was
required by Mahon’s premise that it is the government’s in-
terest that qualifies the “seemingly absolute protection” pro-
vided by the Just Compensation Clause.?*

Significantly, property regulation serving any legiti-
mate government purpose potentially qualifies for the im-
plied limitation on the Clause’s protections. Initially, it might
have been thought that the implied limitation could apply
only to governmental regulation of “noxious” uses.”® The
Court more recently has recognized, however, that any dis-
tinction between preventing public harms and achieving pub-
lic benefits is tenuous at best.? In Lucas, therefore, the
Court recognized that the substantially advances test—which
applies to property regulation with a legitimate government
purpose—was the “contemporary statement[]” of the Court’s
historical recognition that government may burden property
rights to prevent a “harmful or noxious use” without neces-
sarily triggering the Fifth Amendment’s compensation require-
ment.?” But, regardless of the nature of the government’s
interest, it always has been necessary for the property regu-
lation, at a bare minimum, actually to advance that interest in
order to come within the Just Compensation Clause’s implied
exception.

In Lingle, the Supreme Court disagreed with this
argument’s fundamental premises concerning the text of the
Just Compensation Clause and the meaning of Mahon. In-
stead of holding that regulation must be sufficiently justified
to warrant an exception to the Clause’s “seemingly absolute
protection” of private property,”® the Court held that the Clause
protects property only from “regulatory actions that are func-
tionally equivalent to the classic taking in which government
directly appropriates private property or ousts the owner
from his domain.” Because the substantially advances test
“does not help to identify those regulations whose effects
are functionally comparable to government appropriation or
invasion of private property[,] it is tethered neither to the text
of the Takings Clause nor to the basic justification for allow-
ing regulatory actions to be challenged under the Clause.”?

Chevron also argued that the inquiry into the character
of the government’s action furthers the fundamental pur-
pose of the Just Compensation Clause “to bar Government
from forcing some people alone to bear public burdens which,
in all fairness and justice, should be borne by the public as a
whole.”! As the Court has held, ”[t]he determination that
governmental action constitutes a taking is, in essence, a
determination that the public at large, rather than a single
owner, must bear the burden of an exercise of state power in
the public interest.”*
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The substantially advances test prevented unfair “sin-
gling out” in two ways. First, property regulation cannot
substantially advance legitimate government purposes if it
restricts property uses that do not “substantially impede these
purposes.”? The substantially advances test thus focused
on whether the property regulated is the source of the social
condition the government seeks to address. Although in
regulatory takings cases the Court frequently applies the
general Penn Central balancing test, no such balancing
should be necessary when, at the threshold, the property
taken is not the source of the condition sought to be cor-
rected. In that circumstance, compensation should be re-
quired because no basis exists for requiring the property
owner to shoulder alone the economic burden imposed by
the statute.>* By ensuring that governmental action burdens
only those property uses that are “the source of the social
problem,” the causal nexus required by the substantially ad-
vances test prevented a regulated landowner from being
“singled out unfairly” by legislation seeking to remedy so-
cial problems not attributable to his property.*

In addition, even if the regulated property is the source
of the social condition that the government purportedly seeks
to address, the substantially advances test would not be
satisfied if property regulation is not sufficiently related to
that condition. No legitimate basis exists for singling out
property for a special burden if the burden will not contribute
to the problem’s solution.*® In that circumstance as well, the
rationale for taking property rights without compensation—
the government’s need to achieve its legitimate purposes—
is absent, and the core purpose of the Just Compensation
Clause to prevent unfair burdens on discrete property rights
is violated.

The risk of unfair singling out was conspicuously
present in Lingle. The State made no claim that the rents
charged by oil companies to lessee dealers had been the
source of high gasoline prices or had impeded the State’s
efforts to reduce those prices. Nor did the State claim that
the rents had caused a reduction in competition by contrib-
uting to market concentration. Thus, the State had no basis
for singling out oil companies to shoulder the burden of the
State’s regulation; and, thus, the State had no rationale for
taking Chevron’s property interests without compensation.
The legislature, however, was under political pressure to ap-
pear responsive to Hawaiians’ concerns about gasoline prices.
Unwilling or unable to address the circumstances that actu-
ally affect gasoline prices (such as high gasoline taxes and
geographic isolation that discourages entry by new refin-
ers), the legislature indulged a powerful lobbying group of
local lessee-dealers with a grant of reduced rents, and avoided
political accountability by placing the burden of the law on
out-of-state companies. In this political climate, the State
could not plausibly assert that the Just Compensation Clause
leaves protection against such unfairness to the democratic
process. On the contrary, the Clause should prevent unfair
singling out by requiring just compensation for regulatory
burdens unconnected to a legitimate purpose.



The Supreme Court dismissed these arguments as “un-
tenable,” on the ground that “[tJhe owner of a property sub-
ject to a regulation that effectively serves a legitimate state
interest may be just as singled out and just as burdened as
the owner of a property subject to an ineffective regulation.”’
Accordingly, the Court stated, “[i]t would make little sense to
say that the second owner has suffered a taking while the
first has not.”® The Court did not explain, however, why the
singling out of a property owner to bear a burden is not
unfair when his property is not the source of the social con-
dition that the government seeks to address. It is true that
the owners of red cedar trees and the owners of white cedar
trees would be singled out equally if both were ordered to
destroy their trees to prevent harm to nearby apple orchards.*
Nevertheless, the singling out of the white cedars’ owner is
unfair if only red—and not white—cedars actually endanger
apple trees. Because the Supreme Court in Lingle did not
discuss the unfairness element of the “singling out™ ratio-
nale, it will be interesting to see how the Court applies that
rationale in future cases.

Also noteworthy is the Court’s disagreement with
Chevron’s argument that extreme deference to economic leg-
islation is inappropriate under the Just Compensation Clause,
an express limitation on governmental interference with indi-
vidual rights. The State’s primary argument was that adher-
ence to the substantially advances test would herald a return
of the unrestrained judicial activism of the Lochner era through
“departure from the deferential standard of review that is
appropriate in constitutional challenges to economic legisla-
tion.”® The United States, which filed an amicus brief and
participated in oral argument, similarly maintained that all
“economic legislation” enjoys broad immunity from mean-
ingful constitutional review. Chevron contended, however,
that the extreme deference sought by the State and its amici
applies primarily where rights are asserted under the elusive
concept of “substantive due process.” Less deference in
that setting would revive the vice of the Lochner era, which
was the courts’ use of the “vague contours of the Due Pro-
cess Clause” to strike down state laws “[un]restrained by
some express prohibition in the Constitution.”*!

In contrast, the Court does not blindly defer to govern-
ment regulation when it infringes upon specific, concrete
rights—even rights that supposedly hold “subordinate
position[s],”** such as the right to free commercial speech®
or the right to engage in interstate commerce.** Rather, in
such cases, the Court routinely examines the effectiveness
of economic legislation to ensure that the explicit guaran-
tees of the Constitution are not infringed.* These cases
confirm that “simply denominating a governmental measure
as a ‘business regulation’ does not immunize it from consti-
tutional challenge on the ground that it violates a provision
of the Bill of Rights.”*¢ The Just Compensation Clause is
such an explicit source of constitutional protection; and, as
the Court emphasized in Dolan, the Just Compensation
Clause is not “a poor relation in these comparable circum-
stances” to the other amendments in the Bill of Rights.*’

In fact, Chevron argued, examination of a law’s effec-
tiveness under the Just Compensation Clause is far less in-
trusive than under other provisions of the Bill of Rights.
Determining under the Just Compensation Clause that a law
fails to substantially advance a legitimate state interest would
not bar the government from acting; it would mean only that
the law effects a taking for which compensation must be
paid. Rather than focusing on whether the government may
regulate at all, the test focused on whether the government
must pay just compensation for its regulation because an
individual has been singled out to bear a burden that should
be borne by the public. By asking whether the regulation
advances the government’s purpose, the test evaluated
whether the property regulated is the source of the problem
and whether the regulation addresses that problem. More-
over, allowing courts to answer that question does not nec-
essarily require courts to disregard considered legislative
judgments made after extensive factual inquiry. In Lingle,
the State relied upon post hoc rationalizations developed by
its lawyers and an expert hired for litigation. The Supreme
Court thus was not presented with the question whether, as
in the First Amendment context, some deference 1s owed to
reasonable inferences drawn by the legislature on the basis
of substantial evidence.*®

The Court swept aside Chevron’s arguments with the
broad statement that “[t]he reasons for deference to legisla-
tive judgments about the need for, and likely effectiveness
of, regulatory actions . . . are no less applicable” when ad-
dressing regulatory takings claims than “when addressing
substantive due process challenges to government regula-
tion.™° Just as this conclusion seems difficult to reconcile
with the “poor relation” statement in Dolan, the Court’s char-
acterizations of the substantially advances test seem diffi-
cult to reconcile with prior decisions in which the test played
a role. For example, the Court indicated in Lingle that the
substantially advances standard “prescribes an inquiry in
the nature of a due process . .. test” by inherently asking
whether the government’s action is “fundamentally arbitrary
and irrational.”® The Court had previously stated, however,
that the substantially advances test was “quite different”
from the rational basis test applied to most due process and
equal protection claims.’! In addition, the Court in Lingle
suggested that government action failing the substantially
advances test inherently must be enjoined.>®> But, in Del
Monte Dunes, the Supreme Court indicated that an injunc-
tion would not be appropriate if the government chose to
provide just compensation for a taking under the substan-
tially advances test: “Had the city paid for the property or
had an adequate postdeprivation remedy been available, Del
Monte Dunes would have suffered no constitutional injury
from the taking alone.”?

In addition to leaving these apparent inconsistencies
unresolved, the Lingle decision raises the important ques-
tion of how, if at all, the government’s interest in regulating
property might be relevant to the takings inquiry under Penn
Central. The Supreme Court made clear in Lingle that the
“substantially advances” formula is not “a stand-alone regu-
latory takings test that is wholly independent of Penn Cen-

1 tral. > Accordingly, the Penn Central factors govern all

6

E ngage Volume 6, Issue 1



regulatory takings challenges except those where the regula-
tion requires (either directly or through a land-use exaction)
an owner to suffer a permanent physical invasion of her prop-
erty, or deprives an owner of all economically viable use of
her property.*®

Prior to Lingle, the Court had stated that the three
Penn Central factors—"“the economic impact of the regula-
tion, its interference with reasonable investment backed ex-
pectations, and the character of the governmental action”—
all “have particular significance.”® The Court in Lingle,
however, greatly downplayed the importance of the charac-
ter of the government’s action in the Penn Central analysis.
Under Penn Central, the Lingle Court emphasized, the exist-
ence of a taking “turns in large part, albeit not exclusively,
upon the magnitude of a regulation’s economic impact and
the degree to which it interferes with legitimate property in-
terests,” while the “character of the governmental action”
also “may be relevant.”’ At the same time, the Court gave
little shape to the “character” inquiry, stating only that it
asks “for instance whether [the government action] amounts
to a physical invasion or instead merely affects property in-
terests through some public program adjusting the benefits
and burdens of economic life to promote the common
good.”® This statement provides scant guidance because
the Court previously had held—and Lingle itself reaffirmed—
that regulation amounting to a physical invasion will be
deemed a taking per se.”’

It therefore remains unclear whether, in applying Penn
Central, the lower courts are to disregard entirely the Su-
preme Court’s prior indications “that the nature of the State’s
interest in the regulation is a critical factor in determining
whether a taking has occurred, and thus whether compensa-
tion is required.”®® By jettisoning the substantially advances
test, the Supreme Court only sharpened the need for answers
to this and other “vexing subsidiary questions” about Penn
Central !

" The authors are associates at Jones Day in Washington,
D.C. Jones Day represents the respondent in Lingle v. Chev-
ron, and the authors participated in the drafting of the
respondent’s brief. This article originally was written as a
preview of the Supreme Court’s decision but has been adapted
in light of the actual disposition. The views expressed herein
are solely those of the authors.
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