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Administrative Law & Regulation
Goodbye Tax Exceptionalism
By Kristin E. Hickman*

.....................................................................
* Kristin E. Hickman is a Professor of Law at the University of Minnesota 
Law School. Part of this essay draws heavily from analysis posted by 
Professor Hickman on TaxProf Blog, http://taxprof.typepad.com.

In the past few decades, the practices and doctrines governing 
the interpretation and administration of the federal tax 
code have diverged somewhat from general administrative 

law doctrines and norms in several ways. No one doubts that 
the Administrative Procedure Act (“APA”) applies to federal 
tax administration. No one questions that Treasury regulations 
interpreting the Internal Revenue Code (“IRC”) are legally 
binding on all taxpayers. Nevertheless, while the standard of 
judicial review for most agency regulations that carry such legal 
force derives from Chevron U.S.A. Inc. v. Natural Resources 
Defense Council, Inc.,1 at least until very recently, many 
tax lawyers, the United States Tax Court, and some circuit 
courts maintained that an arguably less deferential standard 
articulated prior to Chevron in the tax-specific case of National 
Muffler Dealers Ass’n, Inc. v. United States applied to most tax 
regulations.2 The APA generally requires that agencies seeking 
to promulgate legally binding regulations do so by publishing 
a notice of proposed rulemaking and considering public 
comments received in response before issuing final regulations.3 
If an agency feels the need to issue such regulations prior to 
or without pursuing notice and comment, the APA requires 
the agency to explain why pursuing the default notice-and-
comment process is “impracticable, unnecessary, or contrary 
to the public interest.”4 The Treasury Department (“Treasury”), 
however, issues a large percentage of tax regulations—more 
than one third during a recent three-year period—as temporary 
regulations with only post-promulgation notice and comment 
and without a contemporaneous finding of good cause for 
bypassing that process.5 Finally, since the Supreme Court’s 
decision in Abbott Laboratories v. Gardner in 1967, the courts 
have interpreted the APA as establishing a presumption in 
favor of pre-enforcement judicial review of agency rulemaking 
efforts.6 By contrast, the courts have long interpreted language 
in the IRC and the Declaratory Judgment Act as precluding 
judicial review of pre-enforcement challenges against Treasury 
regulations and IRS rulings.7

Deviations from general administrative law norms are not 
unique to tax. Lawyers in many practice areas tend to over-rely 
on precedents specific to the agencies with which they frequently 
interact, leading to deviations from general administrative 
law principles in other areas of law as well.8 Congress can and 
often does adopt specific statutory provisions that alter the 
requirements of the APA for particular agencies. Nevertheless, 
tax scholars for years have decried the particularly insular nature 
of the tax bar and its resulting habit of ignoring potentially 
relevant nontax legal doctrine.9 “Tax is different” has been a 
frequent and often unchallenged meme.

The tide is turning, however. Two recent judicial opinions, 
one from the Supreme Court and the other from D.C. Circuit 

sitting en banc, have begun to reverse the trend of treating tax 
differently from other areas of administrative law.

Mayo Foundation for Medical Education and Research v. 
United States

The first, and most important, is the Supreme Court’s 
decision this past Term in Mayo Foundation for Medical 
Education & Research v. United States.10 The case concerned a 
Treasury Department interpretation of a provision of the IRC 
exempting students who work for the academic institutions 
in which they are enrolled from FICA taxes on their wages. 
Treasury exercised its general authority under IRC § 7805(a) to 
“prescribe all needful rules and regulations for the enforcement 
of” the IRC and adopted a regulation declaring that medical 
residents are not students, reversing a longstanding IRS 
interpretation to the contrary.11 Institutions that withheld and 
paid the taxes unsuccessfully sought refunds and then promptly 
sued, challenging the validity of the regulation.

For years prior to Mayo, the courts and the tax community 
had debated whether Chevron or the tax-specific National 
Muffler provided the appropriate standard of review for 
evaluating such general authority Treasury regulations, and 
for that matter whether the two standards were meaningfully 
different.12 The Supreme Court’s previous discussions of the 
issue were muddled and contradictory.13 Finally, the Mayo 
case brought the issue squarely before the Supreme Court. 
The National Muffler standard expressly called for considering 
an interpretation’s consistency and longevity14—factors that 
weighed against Treasury’s new regulation—while Chevron 
expressly recognizes the need to allow agencies to change their 
interpretive positions. Also, unlike in prior tax cases before the 
Court, briefing in Mayo by the parties and by dueling amici 
clearly raised and thoroughly addressed the question of Chevron 
versus National Muffler review.15

Upholding the regulation, an undivided Court 
unequivocally chose Chevron and rejected National Muffler as the 
standard of review for general authority Treasury regulations. In 
reaching that decision, the Court made several observations and 
conclusions, including that the Chevron and National Muffler 
standards “call for different analyses of an ambiguous statute”; 
that National Muffler factors such as an agency’s inconsistency 
or an interpretation’s longevity or contemporaneity (or lack 
thereof ) are not reasons for denying Chevron deference to a 
Treasury regulation; and, finally, that “Chevron and Mead, rather 
than National Muffler . . . , provide the appropriate framework 
for evaluating” the Treasury regulation at issue.16

In the midst of this analysis, the Court also offered a 
short discussion of the relationship between tax administration 
and administrative law doctrine with potential implications 
beyond the standard of review question. First, the Court stated 
explicitly, “[W]e are not inclined to carve out an approach to 
administrative review good for tax law only. To the contrary, we 
have expressly ‘[r]ecogniz[ed] the importance of maintaining a 
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uniform approach to judicial review of administrative action.’”17 
In making this statement, the Court quoted Dickinson v. Zurko, 
a non-tax (patent) case with an extensive discussion regarding 
Congress’s intent that the APA bring uniformity to the otherwise 
disparate field of federal administrative action.18 The Court 
also cited Skinner v. Mid-America Pipeline Co.19 for “declining 
to apply ‘a different and stricter nondelegation doctrine in 
cases where Congress delegates discretionary authority to the 
Executive under its taxing power.’”20 Other turns of phrase 
within the Mayo Court’s analysis reflect a similar orientation 
toward reconciling the tax and non-tax contexts. 

Cohen v. United States

The D.C. Circuit’s recent en banc decision in Cohen v. 
United States is less immediately consequential but, consistent 
with the Supreme Court’s policy of administrative law 
uniformity, represents a further shift in favor of bringing tax 
administration back in line with administrative law norms.21 
The case grew from several challenges against an old telephone 
excise tax made defunct by changes in telephone technology 
and long-distance billing practices. After several circuit courts 
rejected the IRS’s arguments in favor of the continued vitality 
of the tax,22 the IRS promulgated special refund procedures 
for the tax by issuing informal guidance, Notice 2006-50, 
without notice and comment.23 Taxpayers who consider the 
IRS’s special refund procedures for the telephone excise tax 
to be fundamentally flawed challenged Notice 2006-50 on 
APA procedural grounds, seeking notice and comment as the 
appropriate forum for requiring the IRS to address the alleged 
inadequacies.

IRC § 7421(a), also known as the Anti-Injunction Act, 
generally prohibits any lawsuit “for the purpose of restraining 
the assessment or collection of any tax” until either the IRS 
issues a notice of deficiency to a taxpayer or denies a taxpayer-
requested refund. Correspondingly, the Declaratory Judgment 
Act prevents courts from providing declaratory relief for 
controversies “with respect to Federal taxes.”24 In a series of cases 
in the 1960s and 1970s, the Supreme Court interpreted these 
provisions as precluding judicial review of virtually all tax cases 
except for statutory deficiency or refund actions.25 Although 
the Court has never interpreted the Anti-Injunction Act or 
the Declaratory Judgment Act as precluding pre-enforcement 
judicial review of APA procedural challenges against Treasury 
regulations and IRS rulings, a few lower courts interpreted its 
precedents as requiring that conclusion.26

In Cohen, after the district court dismissed the case for 
lack of jurisdiction, a split panel of the D.C. Circuit reversed 
and remanded the case for consideration of the merits of the 
taxpayers’ APA procedural claim.27 Several months later, the 
court granted the government’s petition for en banc review and 
requested briefing on several questions pertinent to interpreting 
the Anti-Injunction Act and the Declaratory Judgment Act in 
relation to the APA.28 This summer, a divided en banc court 
issued its decision, also in favor of the taxpayers, reaching several 
conclusions regarding the courts’ jurisdiction to consider APA 
procedural claims in the tax context.29

First, the court held that APA § 702 waives sovereign 
immunity for APA procedural challenges in the tax context, just 

as it does in other regulatory areas; there is no tax exception from 
the APA.30 Picking up the Mayo Court’s admonition in favor of 
administrative law uniformity, quoted elsewhere in the majority 
opinion, the court concluded that “[t]he IRS is not special in 
this regard; no exception exists shielding it—unlike the rest of 
the Federal Government—from suit under the APA.”31

Next, the court held that the Anti-Injunction Act and 
the Declaratory Judgment Act do not bar judicial review of 
the taxpayers’ APA procedural claim.32 Citing and quoting 
extensively from Hibbs v. Winn, in which the Supreme Court 
interpreted a similar provision governing state taxation,33 the 
D.C. Circuit adopted a narrow, textualist interpretation of the 
Anti-Injunction Act’s limitation on judicial review. According to 
the court, the Anti-Injunction Act’s prohibition against suits to 
restrain “the assessment or collection of any tax” does not refer to 
a “‘single mechanism’ that ultimately determines the amount of 
revenue the Treasury retains” and is not “synonymous with the 
entire plan of taxation.”34 Instead, “assessment” and “collection” 
are defined terms in the Internal Revenue Code. “Assessment” 
represents “the trigger for levy and collection efforts,” and 
“collection” is “the actual imposition of tax against a plaintiff.”35 
The appellants’ APA procedural claim does not concern the 
assessment or collection of taxes because “[t]he IRS previously 
assessed and collected the excise tax at issue”; rather, this suit is 
merely about the procedures under which the IRS will refund 
taxes that it has already collected.36 Although the text of the 
Declaratory Judgment Act is arguably broader in its prohibition 
of declaratory relief in tax cases, the Cohen court held that the 
Declaratory Judgment Act is to be interpreted coterminously 
with the Anti-Injunction Act and not as a separate limitation 
on judicial review.37

While the government argued that interpreting the Anti-
Injunction Act and the Declaratory Judgment Act in this way 
would open the floodgates for APA challenges against Treasury 
and IRS actions, those provisions are not the only potential 
limitations on judicial review of agency action, whether in the 
tax context or otherwise. The majority and dissenting opinions 
considered several. Particularly where (as here) a specific 
statute provides its own legal mechanisms for seeking judicial 
review, APA §§ 703 and 704 limit the availability of judicial 
review under the APA to cases in which the challenging parties 
otherwise lack an adequate legal remedy.38 The dissenting judges 
in Cohen contended that statutory refund actions authorized by 
IRC § 7422 offered the appellants an adequate legal remedy.39 
The majority disagreed on the ground the taxpayers’ APA 
procedural challenge seeks equitable relief rather than a tax 
refund (even if a refund is their ultimate goal), and IRC § 7422 
does not offer that remedy.40 Both opinions additionally discuss 
the doctrines of ripeness and exhaustion at some length, while 
standing and finality limitations make brief appearances as 
well. In analyzing these different barriers to judicial review, the 
Cohen majority construed its conclusions very narrowly. Indeed, 
the court labeled the case before it as “sui generis” and either 
assumed or stated outright that judicial review of many if not 
most APA procedural challenges to Treasury and IRS actions 
will be limited by one or more of these obstacles.41 Hence, while 
the taxpayers’ APA claim may not be the only one eligible for 
judicial review outside of the statutory mechanisms provided by 
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the IRC, just how many others will be able to run this gauntlet 
of limitations is unclear. Regardless, the Cohen court’s insistence 
upon treating the taxpayer’s APA challenge as such, and its 
interpretation of the Anti-Injunction Act and the Declaratory 
Judgment Act as interacting with rather than wholly displacing 
the APA, represent bold statements about tax as part of and not 
separate from administrative law more generally.

One final point of interest from Cohen concerns the court’s 
statement regarding the finality of Notice 2006-50. The initial 
panel decision in the case determined that Notice 2006-50 
represents final agency action because it determines taxpayer 
rights and obligations and binds the agency.42 In discussing other 
issues concerning the justiciability of the taxpayers’ APA claim, 
the en banc court reiterated that conclusion.43 The IRS does 
not employ APA notice and comment rulemaking in issuing 
notices (or other informal guidance documents, like revenue 
rulings or revenue procedures), taking the position that these 
pronouncements are exempt from such requirements as either 
interpretative rules or policy statements. Indeed, the Cohen 
taxpayers’ primary claim at this point is that the IRS should 
have subjected the rules contained in Notice 2006-50 to notice-
and-comment rulemaking and failed to do so.

General administrative law doctrine surrounding the 
interpretative rule and policy statement exemptions from notice 
and comment procedures is notoriously murky but overlaps 
substantially with finality doctrine.44 A conclusion that Notice 
2006-50 represents a justiciable final agency action does not 
automatically compel a decision that the IRS should have used 
notice and comment in that pronouncement’s development, 
but a contrary holding may be difficult to justify. If, in future 
proceedings, the district court and the D.C. Circuit ultimately 
conclude that Notice 2006-50 is procedurally invalid for the 
lack of notice-and-comment rulemaking, then the same is 
likely true of other IRS notices, revenue rulings, and revenue 
procedures, meaning that many such guidance documents may 
be susceptible to invalidation on APA procedural grounds. Thus, 
while the D.C. Circuit’s recent decision in the Cohen case really 
concerns the timing of and avenues for seeking judicial review 
in tax cases, rather than its availability under any circumstances, 
the panel’s earlier conclusion that Notice 2006-50 represents 
final agency action may ultimately be the most significant aspect 
of this case vis-à-vis future litigation.

Conclusion

Notwithstanding these two very important decisions, so 
many questions regarding the applicability of administrative 
law doctrines and norms in the tax context remain unanswered. 
The Cohen taxpayers’ claims regarding the substantive and 
procedural validity of Notice 2006-50, and the implications 
for other IRS guidance documents, remain unresolved.45 
Additionally, the Supreme Court recently agreed to consider a 
series of conflicting federal circuit court decisions regarding the 
validity of yet another Treasury regulation, this one raising issues 
concerning the applicability of the Court’s decision in National 
Cable and Telecommunications Ass’n v. Brand X Internet Services46 
to a Treasury regulation promulgated initially in temporary 
form with only post-promulgation notice and comment in 
the course of litigation.47 The courts may ultimately decide 

that, in some instances, the IRC authorizes deviations from 
the APA in the tax context. Nevertheless, Mayo and Cohen have 
buried the notion that tax is especially unique among areas of 
government regulation. The tax community has taken notice, 
and government officials responsible for administering the tax 
laws are on notice that they should attend also to administrative 
law doctrines and norms.
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ambiguous at Chevron step one, deferring to the regulation at Chevron step 
two, and declaring APA procedural challenge against temporary regulation 
moot because the regulation was finalized using notice and comment); Burks 
v. United States, 633 F.3d 347 (5th Cir. 2011) (finding IRC § 6501(e) clear 

in support of the taxpayer at Chevron step one but alternatively declaring 
that the court would have found the regulation unreasonable at Chevron step 
two because the temporary regulation lacked notice and comment); Beard 
v. Comm’r, 633 F.3d 616 (7th Cir. 2011) (finding IRC § 6501(e) clear in 
support of the government at Chevron step one but declaring that the court 
would have deferred to the regulation regardless).
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The National Environmental Policy Act1 requires 
federal agencies to ascertain and evaluate the possible 
environmental effects of federally regulated energy 

infrastructure proposals. But this broad statutory requirement 
leaves great uncertainty as to which hypothetical risks of 
environmental harm must be evaluated, and which risks may 
be set aside as too contingent or otherwise improbable to merit 
review. Recent events—the Japanese tsunami that disrupted 
a nuclear power plant, for example, or the deepwater Gulf 
of Mexico oil spill—remind us that seemingly unthinkable 
disasters can occur, posing a significant threat of harm to the 
environment. But two recent court of appeals decisions have 
created a circuit split on the question of precisely how agencies 
should approach the possibility of low-probability, high-impact 
events—or, as they have come to be known, “Black Swans.”

The Tsunami and the Tepco Nuclear Plant

On March 11, 2011, a 9.0 magnitude earthquake 
twenty miles below the surface of the Pacific Ocean triggered 
a tsunami.2 The thirty-foot waves raced to Japan’s shore, 
unleashing a measure of devastation that stunned the worldwide 
audiences that watched the aftermath in unforgettable television 
footage.

Of the earthquake’s innumerable casualties, the most 
significant was Tokyo Electric Power Co.’s (“Tepco’s”) 
Fukushima Daiichi nuclear plant. When the tsunami struck, 
three of Fukushima’s six boiling-water nuclear reactors were 
actively operating, their plutonium rods fueling the reactions 
that supplied electric power to Tepco’s customers. Fukushima 
was utterly unprepared to handle the events that ensued: the 
earthquake and tsunami cut off the plant’s outside power supply, 
as well as its backup diesel generators, leaving Fukushima unable 
to sufficiently cool the reactor cores or spent fuel pools.3 As the 
crisis continued, hydrogen buildup led to large explosions at the 
three reactors, releasing radiation into the atmosphere.4 Each 
of the three reactors suffered a meltdown,5 and the seawater 
that was allowed to flood the reactors, in a desperate attempt 
to cool them, spread radiation into the ocean.6

Tepco and Japanese regulators had designed Fukushima 
to handle the tectonic events that regularly strike Japan, but 
even they did not design a plant capable of handling this 
earthquake, Japan’s largest in three centuries.7 “The disaster 
plan didn’t function . . . It didn’t envision something this 
big.”8 Tepco and the regulators “fail[ed] to envision the kind 
of worst-case scenario that befell Japan: damage so extensive 
that the plant couldn’t respond on its own or call for help from 

nearby plants.”9

Or, as Fukushima’s own report on its accident-management 
protocols acknowledged, “The possibility of a severe accident 
occurring is so small that from an engineering standpoint, it is 
practically unthinkable.”10

“Practically Unthinkable”

“Practically unthinkable”—an ironic choice of words. For 
while virtually every aspect of this tragic chain of events was 
unprecedented, that particular characterization of an unforeseen 
disaster is itself well-precedented. In just recent memory, 
the United States has witnessed several major infrastructure 
catastrophes that were quickly characterized, after the fact, as 
“unthinkable.”

Most recently, of course, was the April 2010 explosion at 
the Deepwater Horizon oil rig at the Gulf of Mexico’s Macondo 
Prospect. The unexpected failure of a blowout preventer to 
protect against a methane bubble resulted in an explosion that 
destroyed the rig and allowed nearly five million barrels of oil 
to leak into the Gulf.11 BP urged that the disaster was caused 
by no single action (or company): “Rather, a complex and 
interlinked series of mechanical failures, human judgments, 
engineering design, operational implementation and team 
interfaces came together to allow the initiation and escalation 
of the accident.”12 According to BP’s CEO, there was “no 
precedent” for the confluence of events that led to the explosion. 
Or, as BP’s spokesmen stated in Fukushima-esque terms, the 
blowout preventer’s failure “seemed inconceivable.”13

Now, with the benefit of hindsight, those once-
“unthinkable” risks are now very, very thinkable. And so 
U.S. nuclear facility operators—and nuclear power’s critics, 
and Congress—are working to ensure that U.S. reactors are 
protected from the particular threats that ultimately doomed 
Fukushima.14

But what about those risks that we cannot see in 
hindsight—because they have not previously occurred? The 
purely hypothetical risks for which there is no precedent? 
How could regulators efficiently and effectively guard against 
the unprecedented earthquake triggering cascading failures 
at a coastal nuclear facility, in the years before the Fukushima 
disaster? Or, how could regulators sitting in judgment of a 
deepwater oil drilling operation meaningfully consider the 
environmental harm that could ensue if a blowout preventer 
unprecedentedly failed to protect against a methane bubble, 
long before the Deepwater Horizon incident?

“Black Swans” and the Precautionary Principle

These are no small questions. In fact, the very question of 
how to anticipate—and guard against—the risk of high-impact, 
low-probability events has been the subject of a contentious 
intellectual debate in recent years.

Much of the debate has been sparked by—and captured 
by the title of—Nassim Taleb’s 2007 bestseller, The Black Swan. 
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In that book (which is unrelated to the award-winning 2010 
film of the same name), Taleb argues that people inherently 
underestimate the risk of high-impact, low-probability events 
in their daily lives. We rely on models, habits, assumptions, 
and ex post facto explanations that rely too heavily on past facts, 
in a manner that blinds us to events that have not previously 
occurred, but which could occur—with catastrophic effect.15 
Taleb’s choice of title refers to one such example: “[P]eople 
in the Old World were convinced that all swans were white” 
because only white swans were seen in the known world. But 
then Australia was discovered, and with it black swans. And for 
all of the innumerable white swans that had been seen since 
time immemorial, it took only one black swan to disprove the 
theory that all swans were white.16

Thus, Taleb assigned the name “Black Swan” to events with 
three attributes: they are (1) outlier events beyond the realm 
of regular experience, with (2) an extreme impact, but (3) for 
which human nature leads us to create ex post facto explanations 
that make the event seem explainable and predictable.17 The 
concept and title have quickly come to direct the public debate 
over how best to guard against unforeseen events in financial 
markets, energy infrastructure, and other critically important 
aspects of modern life.18

Of course, while Taleb is perhaps the most prominent 
participant in the public debate over risk management, he is 
not alone in grappling with the question of how to manage the 
threat of unmanageable risk. Judge Richard Posner, law professor 
Cass Sunstein, political scientist Francis Fukuyama, and others 
have weighed in with insightful analyses,19 but regulators and 
industry officials seeking practical guidance for the mitigation 
of unforeseeable or seen-but-highly-unlikely risks will find little 
help in the academic literature. For example: Judge Posner’s 
variation on his familiar framework of cost-benefit balancing, 
applied to protect against catastrophic risk, is elegant in theory.20 
But it ultimately offers no real guidance in the absence of reliable 
evidence of the true risk of harm, the magnitude of harm, or 
the cost of guarding against the threat.21

Given both the lack of reliable guideposts for case-by-case 
analysis, and the possible risk of harm at stake when considering 
the threat of low-probability, high-impact events, regulators 
and advocates often fall back on a heuristic commonly known 
as the “precautionary principle.” As Sunstein summarizes it, 
the precautionary principle instructs us, “[i]n case of doubt,” 
to “[a]void steps that will create a risk of harm. Until safety is 
established, be cautious; do not require unambiguous evidence. 
In a catchphrase: better safe than sorry.”22

Perhaps the best-publicized—and most controversial—
application of the precautionary principle was that offered by 
Vice President Cheney, with respect to the Bush Administration’s 
strategy in the early days of the Global War on Terror: because 
an unexpected terrorist attack could have catastrophic 
consequences, even “a one percent chance” of occurrence 
would suffice to trigger responding as if the attack were “a 
certainty.”23

Or, to take an example from the other side of the political 
aisle, many critics of climate change and other environmental 
risks have presented their criticisms in similar terms. Speaking 
to the question of man-made climate change, New York Times 

columnist Thomas Friedman urged, “When I see a problem that 
has even a 1 percent probability of occurring and is ‘irreversible’ 
and potentially ‘catastrophic,’ I buy insurance. That is what 
taking climate change seriously is all about.”24

But as a heuristic, the precautionary principle suffers no 
shortage of defects all its own. In its strongest form, the principle 
is “paralyzing” because it effectively “forbids all courses of action, 
including inaction.”25 As Sunstein explains, in any case where 
“there is a possibility of serious harms, and no authoritative 
scientific evidence suggests that the possibility is close to zero,” 
then if “the burden of proof is on the proponent of the activity 
or process in question, the precautionary principle would seem 
to impose a burden of proof that cannot be met.”26 In other 
words, when a course of action implicates the Precautionary 
Principle, but so do its alternatives—including inaction—then 
the Precautionary Principle offers no solution.

From Theory to Practice:  
The National Environmental Policy Act

As a law professor, before he joined President Obama’s 
Office of Management and Budget as Administrator of the 
Office of Information and Regulatory Affairs, Cass Sunstein 
wrote extensively on this subject, especially with respect to 
climate change and terrorism.27 And, in fact, those are two 
of the areas in which difficult questions of low-probability, 
high-impact events arise as a practical regulatory matter, as 
agencies implement the National Environmental Policy Act 
(“NEPA”).28

NEPA “is our basic national charter for protection of 
the environment.”29 But while its prefatory language lays out 
general substantive environmental goals,30 NEPA’s “mandate 
. . . is essentially procedural.”31 Unlike other environmental 
statutes such as the Clean Water Act or Wild and Scenic Rivers 
Act, or federal infrastructure permitting statutes such as the 
Natural Gas Act, Federal Power Act, or Atomic Energy Act, 
it neither imposes new substantive environmental standards 
nor directs federal or state agencies to impose new substantive 
environmental standards.32

Instead, NEPA works to supplement the agencies’ 
enforcement of those substantive standards in cases of federal 
action—such as an agency’s approval of an application to site a 
new interstate natural gas pipeline under the Natural Gas Act. 
Specifically, anytime that an agency proposes to undertake or 
approve a “major Federal actio[n] significantly affecting the 
quality of the human environment,”33 such as the approval 
of an application to construct a federally-regulated energy 
infrastructure project under the Natural Gas Act or other 
statute, the agency must take a “hard look” at the possible 
environmental effects of the project, and the comparable 
effects of alternative proposals—including the “no-action” 
alternative—before approving the project.34

By adding that procedural requirement to each agency’s 
administration of its other substantive statutes, “NEPA . 
. . makes environmental protection a part of the mandate 
of every federal agency and department.”35 Its procedural 
requirements ensure that the agency take action “only 
after responsible decisionmakers had fully adverted to the 
environmental consequences of the actions, and had decided 
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that the public benefits flowing from the actions outweighed 
their environmental costs.”36 Thus, “by focusing the agency’s 
attention on the environmental consequences of a proposed 
project,” including its effect on human populations, before 
issuing a final approval for the project, “NEPA ensures that 
important [environmental] effects will not be overlooked or 
underestimated only to be discovered after resources have been 
committed or the die otherwise cast.”37

NEPA accomplishes this primarily by requiring the agency 
to prepare an “environmental impact statement” (“EIS”) for 
any “major Federal action[] significantly affecting the quality of 
the human environment.”38 The EIS identifies, inter alia, “the 
environmental impact of the proposed action,” “any adverse 
environmental effects which cannot be avoided should the 
proposal be implemented,” and “alternatives to the proposed 
action[.]”39

Those broad requirements leave no shortage of discretion 
to the agency; they leave even more discretion to the underlying 
applicant, with respect to defining the project’s purpose and 
alternatives.40 But perhaps the most complex and contentious 
aspect of the EIS is identifying the “adverse environmental 
effects” that would be caused by the proposed action and thus 
must be analyzed by the agency—for precisely the reasons 
discussed above. A proposed energy infrastructure project, for 
example, has reasonably certain environmental effects, at least 
with respect to the geographic footprint of the project, but it 
also can give rise to no shortage of hypothetical environmental 
impacts, ranging in likelihood from the probable to the nearly 
impossible. Even assuming that the agency, the project’s 
proponents, and the project’s critics could identify all possible 
contingencies and environmental effects—even the so-called 
“Black Swans” threats—measuring the actual risk and possible 
impact of all such threats is effectively impossible.

Under that shadow of uncertainty, NEPA does not 
impose the Precautionary Principle; it does not require the 
agencies to consider any and all hypothetical environmental 
impacts of the project. While “[r]easonable forecasting and 
speculation” is “implicit in NEPA,”41 “agencies may not be 
precluded from proceeding with particular projects merely 
because the environmental effects of that project remain to 
some extent speculative.”42 Instead, the agency must strike a 
pragmatic balance:

[O]nly those effects that are “likely” (or “foreseeable” or 
“reasonably foreseeable”) need be discussed . . . and, as in 
other legal contexts, the terms “likely” and “foreseeable,” 
as applied to a type of environmental impact, are properly 
interpreted as meaning that the impact is sufficiently likely 
to occur that a person of ordinary prudence would take it 
into account in reaching a decision.43

This resembles a sliding scale of risk and possible harm:

Danger . . . is not set by a fixed probability of harm, but 
rather is composed of reciprocal elements of risk and harm, 
or probability and severity. . . . That is to say, the public 
health may properly be found endangered both by a lesser 
risk of a greater harm and by a greater risk of a lesser harm. 
Danger depends upon the relation between the risk and 

harm presented by each case, and cannot legitimately be 
pegged to “probable” harm, regardless of whether that 
harm be great or small.44

Marshaling those considerations, the Supreme Court’s 
ultimate standard is effectively tort law’s standard of “proximate 
causation.” In Metropolitan Edison Co. v. People Against Nuclear 
Energy, the leading case on this point, the Court expressly 
adopted this tort concept as guiding the agencies’ inquiry 
under NEPA. According to the Court, NEPA’s concept of 
environmental impact should “be read to include a requirement 
of a reasonably close causal relationship between a change in 
the physical environment and the effect at issue,” caused by the 
federal agency’s decision to approve the project at issue.45 The 
mere risk that the agency-approved project could give rise to 
environmental impact is not itself environmental impact: “[A] 
risk of accident is not an effect . . . . A risk is, by definition, 
unrealized in the physical world.”46 And so where the agency’s 
action does not directly result in the foreseen environmental 
effect, but instead is merely the first step in a causal chain with 
numerous “middle links” preceding the hypothetical outcome, 
those intervening links may “lengthen[] the causal chain beyond 
the reach of NEPA.”47

Applying that standard in Metropolitan Edison, the 
Court held that NEPA did not require the Nuclear Regulatory 
Commission, in reviewing a nuclear facility license application, 
to consider purely psychological harm—“anxiety, tension 
and fear, a sense of helplessness, and accompanying physical 
disorders”48—that could be suffered by persons living near the 
facility, caused by the increased risk of nuclear accident.49

But in rejecting the challenge to NRC’s decision in that 
case, the Court cautioned against over-reading the Court’s own 
decision: “We emphasize that in this case we are considering 
effects”—i.e., the aforementioned “tension and fear”—“caused 
by the risk of an accident. The situation where an agency is 
asked to consider effects that will occur if a risk is realized, for 
example, if an accident occurs at [the nuclear facility], is an 
entirely different case.”50

Two decades later, in cases once again involving the 
NRC, two federal courts of appeals split on the question of 
how to apply NEPA under the post-9/11 shadow of nuclear 
terrorism.

Ninth Circuit: Over-Simplifying the “Chain” Of Events

After the al Qaeda strike of September 11, 2001, the 
threat of terrorist attack on the nation’s nuclear infrastructure 
was immediately cognizable. Indeed, the “9/11 Commission 
Report”—or, the Final Report of the National Commission 
on Terrorist Attacks Upon the United States—reported 
that both 9/11 mastermind Khalid Sheikh Mohammed and 
Mohammed Atta, the al Qaeda agent who carried out the attack, 
had considered targeting U.S. nuclear facilities.51 And the threat 
of terrorist attack quickly became a central issue in the NRC’s 
review of applications for nuclear infrastructure.

Just three months after the attacks of 9/11, Pacific Gas 
& Electric Co. applied to NRC for a license to construct and 
operate a spent fuel storage installation at the site of its Diablo 
Canyon nuclear power plant.52 San Luis Obispo Mothers 
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for Peace, a non-profit organization opposed to the project, 
challenged the application and the agency’s preliminary 
approval on the ground that, inter alia, they “fail[ed] to address 
environmental impacts of terrorist or other acts of malice or 
insanity[.]”53 But the NRC ultimately approved the project 
application; it refused to analyze the environment impact of a 
terrorist attack on the facility, concluding that NEPA review of 
that issue was unnecessary because, inter alia, “the possibility of 
terrorist attack is too far removed from the natural or expected 
consequences of agency action”; and in any event “the risk of a 
terrorist attack cannot be determined,” such that “the analysis 
is likely to be meaningless.”54

But on a petition for review, the Ninth Circuit vacated 
the NRC’s decision, holding that the NRC violated NEPA by 
categorically refusing to include in its NEPA review the threat 
of terrorist attack. Importantly, the Ninth Circuit held the NRC 
could not ignore the threat of terrorist attack simply because, 
as NRC concluded, “the possibility of a terrorist attack . . . is 
speculative and simply too far removed from the natural or 
expected consequences of [NRC’s] action . . . .”55 That argument, 
the Ninth Circuit concluded, was premised upon a misreading 
of the Supreme Court’s decision in Metropolitan Edison.

According to the Ninth Circuit, “[t]he events at issue 
here, as well as in Metropolitan Edison . . . form a chain of three 
events: (1) a major federal action; (2) a change in the physical 
environment; and (3) an effect.”56 The chain may have been 
the same in both Metropolitan Edison and the present case, 
but the two cases involved different connections in the chain: 
Metropolitan Edison “was concerned with the relationship 
between events 2 and 3 (the change in the physical environment, 
or increased risk of accident resulting from the renewed 
operation of a nuclear reactor, and the effect, or the decline in 
the psychological health of the human population).”57

“In the present case,” by contrast, “the disputed 
relationship is between events 1 and 2 (the federal act, or 
the licensing of the Storage Installation, and the change in 
the physical environment, or the terrorist attack).”58 Those 
connections in the chain, according to the Ninth Circuit, 
presented precisely the type of case that the Supreme Court 
stated it had not decided in Metropolitan Edison: namely, one in 
which “an agency is asked to consider effects that will occur if a 
risk is realized, for example, if an accident occurs . . . .”59

Thus, the Ninth Circuit concluded, where (as in the 
present case) the question is what change in the physical 
environment could result from the federal agency’s action, 
“[t]he appropriate inquiry is . . . whether such attacks are so 
‘remote and highly speculative’ that NEPA” does not require 
their consideration.60 The court determined that the NRC’s 
categorical refusal to consider the possibility of terrorist attack 
was unreasonable.61 And the court further held that the NRC 
could not avoid NEPA’s requirement by concluding that the 
risk of terrorist attack was “unquantifiable.”62

The Ninth Circuit’s analysis appears correct in at least one 
respect: in Metropolitan Edison, the Supreme Court specifically 
stated that it was “considering effects caused by the risk of 
an accident,” and not the “effects that will occur if a risk [of 
accident] is realized.”63

But the Ninth Circuit erred in attempting to equate its 

case and Metropolitan Edison as simply involving two separate 
segments in the same three-point chain. The Supreme Court 
made clear that Metropolitan Edison’s “chain” involved not three 
linked points, but four: (1) the agency’s action, (2) the resulting 
increased risk of nuclear incident, (3) the project opponents’ 
perception of that risk, and (4) the physical or physiological 
effects resulting from their perceiving that risk.64 The Court 
held that NEPA required no analysis of that final link because 
both the second and the third links, together, stretched the 
causal chain too far.65

And Metropolitan Edison’s causal chain was not the only 
one that the Ninth Circuit misperceived; it also misperceived 
the causal chain at issue in the case at bar, which also involved 
not three links but at least five: (1) the agency’s action, (2) 
the resulting risk (i.e., the increased opportunity for terrorist 
attack), (3) terrorists’ identification of that opportunity, (4) 
terrorists’ action to seize that opportunity, and (5) the results 
of the terrorists’ action. This causal chain is at least as lengthy 
and uncertain as the chain in Metropolitan Edison.

And that uncertainty undermines the remainder of the 
Ninth Circuit’s analysis. Even assuming that San Luis Obispo 
Mothers for Peace involved a case in which the NRC was only 
being asked “to consider the effects that will occur if the risk is 
realized,” there remain several “links” of uncertainty. The “risk” 
is “realized” when terrorists identify their new opportunity 
for attack, but there remain the uncertainties of whether the 
terrorists will decide to seize that opportunity, whether the 
terrorists effect that decision by conducting a successful attack, 
and what the effects of that attack would be.

Third Circuit: Seeing Each Link in the Chain

While San Luis Obispo Mothers for Peace was pending 
in the Ninth Circuit, another company, AmerGen Energy, 
applied to NRC to renew its operating license for the Oyster 
Creek Nuclear Generating Station.66 New Jersey regulators 
urged that NRC’s NEPA review required the consideration of 
a threat of airborne attack on the nuclear plant.67 In this case, 
as with Pacific Gas & Electric’s aforementioned application, 
NRC concluded NEPA “imposes no legal duty on the NRC 
to consider intentional malevolent acts” because such acts are 
“too far removed from the natural or expected consequences 
of agency action.”68

The Third Circuit affirmed NRC’s analysis. Repeating 
Metropolitan Edison’s instruction that a mere risk of effect is 
not itself an effect, the Third Circuit traced the links in the 
causal chain, beginning with the NRC’s approval of the project 
and ending with the hypothetical terrorist attack.69 And in so 
doing, the Third Circuit identified some of the links that the 
Ninth Circuit had not considered. To analyze the threat of a 
terrorist attack would necessarily require the analysis of the 
nuclear facility’s “status as a particularly vulnerable terrorist 
target”70—or, in terms of the five-link chain discussed above, 
the question of both how the terrorists would perceive the 
target, and whether their action on such a perceived opportunity 
would bear fruit. And with respect to the actual effect that such 
a terrorist attack would cause, that in turn depends on “[t]he 
government agencies specifically charged with preventing an 
airborne terrorist attack,” which “also serve as intervening 
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forces.”71 Or, stated differently, “an aircraft attack on [the 
nuclear facility] requires at least two intervening events: (1) 
the act of a third-party criminal and (2) the failure of all 
government agencies specifically charged with preventing 
terrorist attacks.” In light of that lengthy causal chain, the Third 
Circuit “conclude[d] that this causation chain is too attenuated 
to require NEPA review.”72

The Third Circuit recognized that its analysis effectively 
created a split with the Ninth Circuit.73 But it found that split 
to be no cause for abandoning its analysis and endorsing the 
Ninth Circuit’s.

*     *     *
The petitioners challenging NRC’s approval of the 

Oyster Creek relicense did not seek further review at the 
Supreme Court. Thus, for the time being, the Court will have 
no opportunity to resolve the circuit split. Nevertheless, in 
light of the heightened public awareness of the unexpected 
threats to nuclear facilities and other infrastructure that has 
followed the Gulf oil spill and Japanese tsunami, we can expect 
critics of energy infrastructure projects to cite the possibility 
of “Black Swan” events—terrorism, natural disasters, or 
otherwise—as necessary considerations in NEPA analyses. 
And the fundamental uncertainty of such hypothetical threats, 
if they are required to be considered in NEPA analyses, will 
only lengthen the agencies’ process for reviewing infrastructure 
proposals, and offer litigants greater opportunity to overturn 
federal approvals of challenged projects.

The answer is neither to require agencies to attempt 
to predict and analyze the truly unpredictable, nor to give 
agencies carte blanche to ignore the possibility of such events. 
Rather, it is incumbent upon agencies to do their best, in good 
faith, to separate the reasonably foreseeable from the truly 
unknowable; to analyze the former as rigorously as possible; 
and to act prudently in light of the latter. We cannot pretend 
to be perfectly protected against Black Swan events, nor can we 
allow an exaggerated application of the Precautionary Principle 
to paralyze federal agencies and the development of energy 
infrastructure.
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While some news reports indicate that discrimination 
against women on the basis of sex1 in college2 
admissions is increasingly common, there has 

been relatively little public discussion about it—especially 
compared to the much more heated public debate concerning 
race-based affirmative action. Not surprisingly, therefore, there 
have been few attempts to study the extent of the problem 
systematically. One such attempt with which we are both 
familiar—a study by the U.S. Commission on Civil Rights of 
sex discrimination at nineteen colleges and universities in the 
mid-Atlantic states—was unfortunately abandoned for what 
appear to be political rather than substantive reasons.3 Although 
the fate of the Commission’s probe may in part be explained 
by the Commission’s institutional quirks, the muddled politics 
surrounding the attempted probe may reflect in microcosm the 
muddled politics of the broader national debate. In this article, 
we discuss those politics and suggest that the lack of attention 
the issue has received to date may be unfair.

The scope of the gender discrimination problem: Multiple 
news reports indicate that some colleges and universities, 
both public and private, have what they regard as “too many” 
women applicants and are therefore discriminating in favor 
of men—largely because more women than men apply to 
college and their academic credentials are in some ways 
better.4 Several colleges have more or less openly admitted 
to discriminating against women – including the University 
of Richmond5 (a private institution) and the College of 
William and Mary (a public institution).6 Others—including 
Southwestern University (Texas),7 Knox College (Illinois),8 
Brandeis University (Massachusetts),9 Boston University (also 
Massachusetts),10 and Pomona College (California)11—shy 
away from admitting directly that they are discriminating, but 
admit that maintaining an optimal gender balance by non-
discriminatory means is difficult. Trustees at the University of 
North Carolina have proposed instituting affirmative action for 
men, but ultimately decided against doing so.12

Sex discrimination in admissions at public universities is 
illegal under Title IX of the Education Amendments of 1972.13 
But under federal law, it is perfectly legal for private institutions 

to engage in sex discrimination in admissions—though 
once both sexes are admitted, neither may be discriminated 
against. There has been relatively little litigation regarding 
these preferences. We are aware of just one case—in 2000, 
several plaintiffs brought suit against the University of Georgia 
challenging the legality of preferences for men along with 
preferences for under-represented racial minorities.14 The 
district court found that the preference for men was indeed 
illegal under Title IX and the Equal Protection Clause of the 
Fourteenth Amendment, but the university opted not to appeal 
the gender issue to the Eleventh Circuit.15

Perhaps the most attention-getting piece on this topic was 
a 2006 New York Times op-ed by Jennifer Delahunty Britz, an 
admissions officer at Kenyon College, in which she admitted 
that her office often gave preferential treatment to men. Some 
admissions insiders wrote in response to Delahunty Britz’s piece 
that these preferences were quite common—what was shocking 
was only Delahunty Britz’s candor in airing this information 
publicly.16 Inside Higher Ed noted that “[w]hile few admissions 
officers wanted to talk publicly about the column, the private 
reaction was a mix of ‘of course male applicants get some 
help’ along with ‘did she have to share that information with 
the world?’” Several years later, after the wave of chatter over 
Delahunty Britz’s piece had died down, Columbia University 
law professor Ted Shaw referred to such discrimination as an 
“open secret.”17

Ultimately, while Delahunty Britz’s piece did touch off 
a wave of chatter elsewhere in the media and in blogs, it did 
not lead immediately to any attempts to study the problem 
systematically.18 One article in U.S. News and World Report 
did make some attempt to quantify the problem by printing 
a table of eighteen schools that have particularly pronounced 
differences in admission rates between men and women. At 
Wheaton College, the school with the largest gender gap of 
the schools examined, the male admissions rate was twenty-one 
percentage points higher than the rate for females; at Grove City 
College, the next school on the list, it was fifteen percentage 
points higher.19 While these numbers are indeed eye-catching, 
there is a possible non-discriminatory explanation for them: 
the male applicant pool at these particular colleges may simply 
be stronger. For whatever reason, women who are marginal 
candidates may simply be more likely to send in applications 
to these particular institutions. Without studies controlling 
for relevant credentials, we cannot know for sure. In addition, 
even if the applicant pools turn out to be precisely identical, 
these figures do not show how large the preferences for male 
applicants are measured in SAT score points or in GPA.

The U.S. Commission on Civil Rights made perhaps 
the best publicized attempt of which we are aware to look at 
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sex discrimination in admissions.20 In September 2009, the 
Commission voted to examine gender discrimination at a 
number of colleges and universities in the mid-Atlantic states. 
The late Dr. Robert Lerner, the head of the Commission’s Office 
for Civil Rights Evaluation and Research, designed a study that 
would look at admissions decisions at nineteen different colleges 
and universities in that region. The schools were chosen so as 
to ensure a diverse sample in terms of size, selectivity, religious 
affiliation, and status as a historically black institution. The 
Commission’s researchers would control for entering credentials 
such as high-school grade point average and SAT score to 
see if colleges appeared to be granting preferential treatment 
to one sex. During an eighteen-month long investigation, 
the Commission obtained data from fifteen colleges and 
universities— Lincoln University of Pennsylvania; University 
of Maryland-Eastern Shore; Virginia Union University; Howard 
University; Catholic University of America; Loyola College in 
Maryland; University of Richmond; York College, Pennsylvania, 
Goucher College; Goldey-Beacom College; Washington 
College; Shepherd University; Shippensburg University of 
Pennsylvania; the University of Delaware; and the University 
of Maryland at Baltimore County. After much resistance, three 
others—Georgetown University, Johns Hopkins University, 
and Gettysburg College—agreed to crunch their own numbers 
following the Commission’s research protocols.21

Yet in a surprising March 2011 vote, a majority of 
members of the Commission voted to cancel the long-
established study just as it was coming to fruition. No notice 
had been given to the study’s supporters on the Commission 
that such a vote would be taken. Eighteen months’ work was 
all gone in an instant.

Members of the Commission who voted to terminate the 
study claimed that the limited geographic scope of the project 
and shortcomings in the data of the project motivated their 
vote. But both were makeweight arguments. The argument that 
it was necessary for the Commission to undertake the expense 
of a national study rather than a study of schools in the mid-
Atlantic region in order to better understand sex discrimination 
is decidedly unpersuasive. There is no evidence at this point that 
gender discrimination is a more severe problem in some regions 
than in others. As noted earlier, colleges in locations as diverse 
as Ohio, Georgia, Virginia, Texas, Massachusetts, Illinois and 
California have all admitted to struggles with gender imbalance. 
The Commission chose to study schools in the mid-Atlantic 
region because there could be no argument that the reach of 
its subpoenas issued by its national office extended at least that 
far. If, after completing the study, anyone was concerned that 
results from the mid-Atlantic states were not definitive, the 
Commission could have chosen to view this original project as 
a pilot study and expanded it accordingly. But to undertake a 
study of the entire country right off the bat would have been a 
waste of Commission resources.

As for the notion that there would have been shortcomings 
in the data, anyone who has ever done large-scale research 
on admissions policies (or any other large-scale social science 
research) knows there are always shortcomings in the data. 
There will be missing values because somebody forgot to check 
a box indicating whether a “Stacey Smith” or “Leslie Jones” is 

a he or a she. Some schools will accept students with either 
SAT or ACT scores, thus making it harder to compare one 
student’s treatment to another’s. In the end, some results will be 
statistically significant and some won’t be. But there was nothing 
wrong with the data in this study that would remotely justify 
tossing the whole study out. There were fears that data from 
one of the schools in the study would turn out to be unusable. 
But given that eighteen schools were selected in the hope that 
the data would pan out on fifteen or so, the results had actually 
exceeded the expectations of staff researchers, as well as the 
commissioners who had voted in favor of the study.

It was obvious something else was going on. One might 
suspect that there had been a change in the Commission’s 
membership. And one might suspect that the new members did 
not want a study on discrimination against women in higher 
education. But who? Was it the conservatives, who have been 
accused of not caring about women?

Well . . . no. There had indeed been a change in the 
Commission’s makeup. In September 2009, when the project 
was undertaken, it was supported by five of six Republican-
appointed members and neither of the two Democratic-
appointed members of the eight-member Commission. By 
March 2011, when the project was abandoned, two of the 
Bush appointees had been replaced by Obama appointees.22 As 
Andy Ferguson wrote in The Weekly Standard, “[T]he politics 
are very odd. [Republican appointees with generally right-
of-center views] might be thought by the usual ideological 
taxonomy to be reluctant to press an investigation into wholesale 
discrimination against girls. On the other hand, the project 
should have been meat-and-taters to the Democrats—a chance 
to expose a concerted effort by large, wealthy, unaccountable 
institutions to deny an education to qualified women purely 
on the basis of their sex.”23 Indeed, Ferguson is not the only 
commentator to have noted the odd political valence of the 
issue. Richard Whitmire, an education reporter for USA Today, 
titled an article about the project’s cancellation “The Muddled 
Politics of Male Gender Preferences,”24 and conservative writer 
Charlotte Allen—in a piece that was somewhat critical of the 
Commission’s project just as Ferguson’s and Whitmire’s were 
sympathetic—described the coalition that has coalesced around 
the issue as a group of “strange bedfellows.”25

While Allen is correct to characterize the coalition forming 
in support of male preferences as “strange bedfellows,” she is 
incorrect to describe the coalition opposing these preferences as 
comprised of “opponents of affirmative action for any group” 
and “hard-line feminists.” And therein lies one of the more 
remarkable facts about the debate over affirmative action for 
men: contrary to what one might expect, most feminists, hard-
line or otherwise, have said little or nothing at all about the 
issue. The lone prominent feminist whom Allen quotes as having 
spoken out about Jennifer Delahunty Britz’s column—Katha 
Pollitt—never wrote or spoke publicly about the Commission’s 
investigation, to our knowledge. In one Inside Higher Ed article 
about the Commission project, all of the representatives from 
feminist groups quoted were actually opposed to it.26

What could cause even the most hard-line feminists to 
turn a blind eye to what is probably among the more blatant 
forms of sex discrimination one can find domestically these 
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days? While there may be several plausible reasons to want 
to maintain the ability of private schools to discriminate on 
the basis of sex, many feminists have been eager to denounce 
anything that seems to even superficially work to women’s 
detriment.27 Is there some special reason that sex discrimination 
in college admissions—even at public institutions where it is 
illegal—does not bother them?

We can only speculate as to the reasons for their strange 
silence, although commentators have offered up a few intriguing 
and plausible-sounding possibilities. Some have claimed 
that women’s groups have been reluctant to speak out about 
preferences for men because they realize that preferences exist 
because men are falling behind in K-12 education. If men 
are falling behind, then women have “won” the gender wars, 
and feminist organizations are no longer necessary—or so 
the argument goes.28 Others claim that feminist groups are 
reluctant to speak out on this issue for fear that undermining 
affirmative action for men will lead to the undermining of 
affirmative action for racial and ethnic minorities, and these 
groups are part of the broad coalition of left-leaning activists 
first and advocates for women second.29 We note only that the 
website for the Feminist Majority Foundation devotes far more 
space to a “Say No to Pesticides!” campaign than it does to sex 
discrimination in admissions.30

We find a third possible reason for feminists’ silence to be 
especially intriguing—although we do not claim it fully explains 
the attitudes of feminist organizations. After years of failure 
to comment on sex discrimination in admissions, feminist 
opposition to the Commission study focused on a single line 
in the project proposal to justify their opposition to the study. 
That line read, “A small but significant problem may lie in the 
enforcement policies of the Department of Education” with 
regard to Title IX.31

The reference in the project proposal is to the method by 
which the Department of Education ensures compliance with 
Title IX in the area of athletics. In the almost forty years since 
Title IX’s passage, a disproportionate share of the attention of 
enforcement officials has been focused on sex discrimination 
in athletics—so much so that non-experts are sometimes under 
the mistaken impression that Title IX is a law that forbids sex 
discrimination in athletics rather than sex discrimination more 
generally. What was originally a relatively obscure enforcement 
policy—the Department of Education’s A Policy Interpretation: 
Title IX and Intercollegiate Athletics—may be having perverse 
and unintended effects on college and university admissions.

Unlike other college and university programs, most 
athletic programs are sex-segregated. Given that it is not 
self-evident that if given the choice men and women would 
choose the same kinds or the same level of athletic activity, 
athletics tends to raise the thorniest issues under Title IX. In 
chemistry classes, achieving equality is relatively easy: both 
women and men should be permitted to enroll, there should 
be no distinction made between men and women in the use 
of laboratory resources, and both men and women should be 
graded on the same scale. In athletics, it is not so easy. Since 
schools ordinarily prohibit men from joining the women’s field 
hockey team or women from joining the men’s wrestling team, 
some other way of establishing equality must be devised. Should 

schools have to spend the same total number of dollars on each 
sex? What if there are more male than female students at a 
given school? What if there are more male than female students 
interested in athletics? How should schools determine whether 
a student is interested in athletics or not? What if more women 
students prefer that resources be put in other extracurricular 
activities, such a chorus or theater—activities that men can 
participate in too, but sometimes choose not to?32

There is plenty of evidence that at this particular point in 
history, female students are somewhat less likely to be interested 
in sports than male students.33 Nevertheless, the Department 
of Education has devised guidelines which make it extremely 
difficult for any school to do anything but presume that men 
and women are equally interested in athletics and spend 
accordingly. Before an extra slot can be created on a men’s team, 
schools must show that women’s interest has been fully met, and 
the level of proof demanded is essentially prohibitive.34 Smart 
schools resign themselves to “substantial proportionality.” In 
other words, a university that is 60% female has little choice 
but to offer 60% of its slots on athletic teams to women—even 
if there are not enough women interested in playing sports and 
willing to take these slots and even if it means cutting back on 
athletic opportunities for men.

Such an approach leaves colleges and universities that 
fear “gender imbalance” in a bind. Offering male students 
the opportunity to engage in or watch athletic competitions 
is a time-honored method for recruiting them as students. In 
recent years, it has been a particularly useful strategy for some 
small liberal arts schools that view themselves as lacking a 
sufficient number of men.35 Because these schools ordinarily 
do not compete in Division I of the NCAA, they can offer 
some students, who would almost certainly be overlooked by 
the sports powerhouse schools, a chance to compete. But the 
Department of Education makes this strategy difficult.

The problem with the Department of Education’s 
“substantial proportionality” approach is that in its zeal to 
prevent what is likely phantom sex discrimination in athletics, 
it can end up encouraging real sex discrimination in admissions. 
Because it is perfectly legal to discriminate against women in 
admissions, as discussed supra, the substantial proportionality 
approach can have the unintended consequence of encouraging 
universities to discriminate in admissions rather than attempting 
to attract male students by offering them more athletics, 
knowing that, if they do, they will also have to shell out for 
female sports teams for which there is little or no interest.

Several feminists have taken the public position that they 
oppose the Commission’s study because it may touch on this 
issue. This seems odd to us on many levels. For one thing, as 
is clear from the full text of the Commission’s proposal, the 
Commission’s first priority was to get hard facts indicating 
whether discrimination was occurring at all. One would 
think that would be a priority for feminist organizations too. 
Discussion of the appropriate policy response is something that 
would come later if the study had confirmed that a substantial 
number of schools were in fact engaged in discrimination 
against female applicants.

Of course, it may be that feminists simply misunderstood 
the concerns about Title IX expressed in the proposal. One 
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remarked, for example, that “[t]he goal of this [i.e. the 
Commission’s proposed] approach would be to stop schools 
from discriminating in admissions by permitting them to 
discriminate in athletics.”36 The proposal does not state—and 
neither of us thinks—that Title IX permits or should permit 
universities that receive federal funds to discriminate against 
women in offering athletic opportunities. The problem, 
rather, lies with the “substantial proportionality” approach 
that the Department of Education has adopted in enforcing 
Title IX. Under current law, women students are presumed 
to be too burdened by cultural stereotypes to express a desire 
to play varsity sports even when directly asked by the school 
officials via internet survey.37 In lieu of the survey method, 
university officials are instead supposed to engage in a range 
of different activities to determine whether and to what extent 
there is unmet female interest. One Department of Education 
document states that to determine female interest in sports, 
colleges should among other things look at “participation rates 
in sports in high schools, amateur athletic associations, and 
community sports leagues that operate in areas from which the 
institution draws its students in order to ascertain likely interest 
and ability of its students and admitted students in particular 
sport(s).”38 So national universities like our respective alma 
maters are perhaps supposed to look at female participation 
rates in sports at reliable feeders like Phillips Exeter Academy 
or Stuyvesant High School in New York City. Or maybe they 
are supposed to look at patterns of female athletic interest at 
secondary schools that do send them students occasionally 
if more rarely, such as Raffles Junior College in Singapore or 
Palmer High School in Palmer, Alaska (population 8,201), 
the high school alma maters of one author’s college classmates. 
The Department of Education offers colleges no guidelines on 
what they are supposed to do if amateur athletics associations 
in Singapore compete in different sports than community 
sports leagues in Palmer, Alaska or if members of both such 
organizations have totally different preferences than Exeter and 
Stuyvesant students do. It is not surprising that most universities 
conclude that they have no choice except to throw up their 
hands regarding measuring possible unmet female interest and 
instead just to opt for quotas.

We advocate the simpler approach of sparing universities 
the trouble of beating the bushes of Singapore looking for 
female athletes and of showing some respect for college women’s 
choices. If women want more opportunities for athletics, they 
can be expected to answer survey questions forthrightly.

Our fear is that some of these commentators do understand 
our concerns about the unintended consequences of current 
Title IX enforcement, but that they and the organizations that 
employ them are committed to an athletic-centric view of Title 
IX. They have built their reputations on this issue and cannot 
retreat, no matter what the unintended consequences turn out 
to be. In any event, it seems unlikely to us that many women, 
given the choice, would find being flat-out denied admission 
to a particular college preferable to not having an opportunity 
to participate in competitive ice fishing because that college 
failed to make a sufficiently careful study of trends in Alaskan 
community athletics association membership.39

Then there is the right half of the political spectrum. 

Unlike those on the left, conservatives appear to have 
controversy within their ranks regarding affirmative action 
for men—even a wee bit of acrimony. A few months after 
the Commission undertook its project on sex discrimination, 
conservative columnist Mona Charen, published a column 
entitled “Civil Rights Commission Blunders Again.” In it she 
argued that the Commission “is about to subtract from national 
wisdom about college admissions by focusing on exactly the 
wrong problem.” Charen argued her point this way:

[W]e seem to have a boy problem here. For every 
100 women who earn a college degree, only 73 men do. 
These statistics practically shout ‘boy crisis.’ Yet the Civil 
Rights Commission apparently sees the problem as one 
of discrimination.40

. . .

. . . The Civil Rights Commission can do us all a 
favor by going away.

In her essay, Ms. Charen argues that boys are shortchanged 
at K through 12 levels by “feminized school environments; 
that they are also disadvantaged by their family environments. 
This somehow justifies preferences at the college level. This 
argument parallels one of the more common arguments in favor 
of preferential treatment for under-represented minorities—that 
African Americans, Hispanics, and American Indians should 
receive preferential treatment at the college level, because 
they are shortchanged in K through 12 and/or in their family 
environment. (We note that on other occasions, Ms. Charen 
has supported California’s Proposition 209, which bans both 
race and sex discrimination in, among other things, admissions 
to state colleges and universities.)41 We would respond to those 
arguments the same way as we have to the argument in the 
race context.

We are perfectly willing to entertain the possibility boys 
are being shortchanged in K through 12 and/or in their family 
environments. (This point can be overstated, however, since 
part of the reason men are relatively scarce in higher education 
is that they are more likely to prefer to enter the military or 
the building trades, both honorable paths in life.) But if it is 
true that boys are being shortchanged, the problem needs to 
be corrected early on, while they are still in K through 12. It 
will do no good to paper over it at the college level, and it may 
well do harm.

There is now abundant evidence that accepting an 
affirmative action leg-up hurts a minority student’s chances 
of becoming a doctor, scientist, or engineer.42 A better 
strategy is to attend a school at which one’s entering academic 
credentials roughly match the median student’s. It is entirely 
possible that affirmative action is similarly backfiring for male 
students accepting a preference—and that preferences are thus 
leading to fewer rather than more male students fulfilling their 
ambition to become a physician, scientist, or engineer.43 That 
is one among many reasons the current state of affairs is worth 
investigating.

Moreover, if the source of boys’ difficulty in K through 
12 is “feminized school environments” such that boys lose 
interest in school, Ms. Charen should have been positively 
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enthusiastic about the Commission’s project and especially 
about examining the Department of Education’s substantial 
proportionality rule.44 Discrimination in admissions allows 
colleges and universities to perpetuate any such feminization. 
By enforcing the law against sex discrimination in admissions 
that cover public colleges and by promulgating similar laws that 
would cover private colleges, the federal government would 
be strongly encouraging schools to adopt other methods of 
attracting male students—like offering them more athletics, 
more programs in engineering and physical science, and perhaps 
even a few frogs and snails and puppy dog tails or whatever it 
is that is supposed to please male students.

We note for example that Brandeis University recently 
tried the “puppy dog tail” approach with a promotion that 
gave free baseball caps to the first 500 men who applied 
there—a gimmick that we believe is unlikely to have much 
impact.45 Other institutions have engaged in creating academic 
or vocational programs designed to appeal to men, such as 
institutes for building and construction and a “motor sports 
program,” which one university official described as an 
engineering program in disguise.46 All of this is exactly what 
Charen should wish to encourage in her quest to counter any 
feminization of colleges and universities.

Some social conservatives dubbing themselves “biological 
realists” have claimed that preferences are necessary because 
women want or need to date men in college so that they can 
marry and have families within a narrow biological window 
of opportunity.47 We certainly do not reject this argument out 
of hand. But we have several comments: First,we should note 
that nobody seems to have asked actual college-age women 
about this. The proposal for the Commission study suggested 
making efforts to get actual data on this question.48 Second, 
sex discrimination in admissions probably does not increase 
the total number of male students attending college; it simply 
re-arranges them. From the standpoint of an individual school 
attempting to please its female “customers,” sex discrimination 
in admissions may seem like a crowd pleaser, but from the 
standpoint of the system as a whole, there is no net benefit 
and hence it is in some ways gratuitous. Third, even if women 
generally prefer being discriminated against at the admissions 
level to attending schools where women dominate, that is not 
the whole of the issue. We very much doubt they prefer the 
Department of Education’s misguided Title IX enforcement 
policies relating to athletics to sex-blind admissions policies. Put 
differently, if allowing colleges to create more opportunities for 
men to play sports—so long as they can show with reasonable 
evidence, like internet surveys, that they have already met the 
demand for opportunities in women’s athletics—would attract 
more qualified men and hence obviate the need to discriminate 
in favor of less-qualified men, we strongly suspect that most 
women would prefer it.

Finally, there is another possible “biological reality” that 
deserves some thought: It has been our experience at least that 
many women want men who are at least as smart as they are 
and perhaps smarter. Without data, of course, it is difficult 
to do anything but speculate. But consider this: One of the 
consequences of widespread race-preferential admissions policies 
is that talented African American students end up distributed 

among colleges and universities in very different patterns 
from those of their white and Asian counterparts. When the 
schools that are highest on the academic ladder relax their 
admissions policies in order to admit more under-represented 
minority students, schools one rung down must do likewise. 
Otherwise, they will have far fewer minority students than 
they would have had under a general color-blind admissions 
policy. The problem is thus passed on to the schools another 
rung down, which respond similarly. As a result, students from 
under-represented minorities today are overwhelmingly at the 
bottom of the distribution of entering academic credentials at 
most selective colleges and universities. The problem with sex-
preferential admissions is almost certainly not as great. But we 
are concerned that it may be greater than many realize. Is this 
really something “biological realists” or conservatives concerned 
about the “feminization” of schools would want to ignore?

This isn’t an easy issue. We don’t pretend to have all the 
answers. All we can offer at this point is food for thought. 
The one thing we are quite sure of is this: Despite the fact 
that neither those on the left nor those on the right want to 
“own” this issue, it cannot be wisely ignored. We very much 
regret that the Commission’s study was cancelled after eighteen 
months of work.
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propounded a Model Survey that schools could administer to determine if 
there was unmet female interest in some sports on their campuses. If a school 
was fully accommodating female interest in sports teams as shown by the 
survey results, the Department of Education would presume that the college 
was in compliance in Title IX. Feminist interest groups opposed the survey, 
and the Obama Administration rescinded the Bush policy a little more than 
a year ago.

We find it odd to suggest that a woman who is genuinely interested in 
playing a varsity sport would be unwilling to fill out a short internet survey 
conveying this preference to her university’s administration. Playing a varsity 
sport generally requires at least ten to fifteen hours of practice and training 
time each week, sometimes more in the height of the season. Many college 

athletes have spent years competing in that same sport at the high school 
level and sometimes even for years before that. It is rare for a novice athlete to 
pick up a tennis racket or field hockey stick for the first time at nineteen and 
compete successfully for her college varsity team. In other words, playing on 
an intercollegiate athletic team is a huge commitment, especially in contrast 
to the modest time commitment required to fill out an internet survey. We 
find it hard to believe that there are many women sufficiently dedicated to a 
sport to make one commitment but not the other.

Although neither of us has experience recruiting potential college 
varsity athletes, one of us has experience recruiting college and law students 
to participate in non-athletic extracurricular endeavors such as newspaper 
writing and conservative/libertarian political clubs. It is our experience that it 
is extremely easy to convince students to check a box saying that yes, they are 
interested in joining the Federalist Society or in writing for the college paper. 
It is quite another to get many of these same students to commit to recruiting 
a speaker, writing an article, or even to attending a single lecture. We find it 
odd that opponents of surveying women about their athletic interests seem 
not to have noticed this common phenomenon.

38  U.S. Dep’t of Educ., Clarification of Intercollegiate Athletics Policy 
Guidance: The Three Part Test (Jan. 16, 1996), available at http://ed.gov/
about/offices/list/ocr/docs/clarific.html#two. 

39  We hasten to add, however, that flat-out discrimination in allocation of 
athletic opportunities based on sex is illegal under Title IX and also wrong as 
a policy matter. 

40  The Commission’s jurisdiction extends to discrimination or denials of 
equal protection under the law (in this case on the basis of sex). It does not 
specifically include an examination of the status of one sex or the other.

41  Mona Charen, Schwarzenegger Swaggers into the Race, Townhall.
com, Aug. 12, 2003, available at http://townhall.com/columnists/
monacharen/2003/08/12/schwarzenegger_swaggers_into_the_race/page/
full/ (“We [conservatives] were pleased by Proposition 209, which outlawed 
affirmative action . . . .”); Mona Charen, The Fog of Affirmative Action, 
Townhall.com, Jan. 21, 2003, available at http://townhall.com/columnists/
monacharen/2003/01/21/the_fog_of_affirmative_action (“Racial preferences 
perpetuate the very worst stereotype about African-Americans—that they are 
not as smart as whites and Asians.”).

42  Rogers Elliott, A. Christopher Strenta, Russell Adair, Michael Matier & 
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Selective Institutions, 37 Res. Higher Educ. 681 (1996); Richard Sander & 
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Science Graduates? (Working Paper, Draft July 2009); Frederick L. Smyth & 
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Minority Students to Pursue Science, Technology, Engineering and 
Math Careers (2010). 

43  Although statistics generally indicate that men outnumber women in 
these fields, it might be that still more men would go into these fields if not for 
preferences for men in college admissions. Also, if affirmative action for men 
is a recent phenomenon, it may be that the trend will reverse at some point. 

44  In her 2000 book The War Against Boys, Christina Hoff Sommers laid 
much of the blame for boys’ lagging scholastic achievement at the feet of 
feminist interest groups. Christina Hoff Sommers, The War Against 
Boys: How Misguided Feminism Is Harming Our Young Men (2000). 
According to Sommers, these groups’ success at popularizing flawed studies 
about how schools shortchanged girls distracted educators from looking at the 
problems of boys. She describes also how efforts at raising students’ feminist 
consciousness in the K-12 grades may have inadvertently alienated boys. For 
example, there is a discussion of a guide called “Quit It!” designed to help little 
boys be less aggressive, in part by coming up with less aggressive variations on 
the game of tag. Id. at 52. Elsewhere, we learn about government-sponsored 
day care guides that encourage teachers to occasionally reverse the order of 
Jack and Jill’s names in the traditional nursery rhyme, apparently in the name 
of gender equity. Id. at 77. It is unclear how common such extremes are, but 
it is not impossible what Charen calls “feminized school environment” has an 
adverse effect on male students.

Richard Whitmire rejects most of Sommers’s claims. He argues instead 
in his provocatively titled Why Boys Fail that “[i]f forced to come up with a 
single sentence summarizing what I learned researching this book, it would be 
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this: The world has gotten more verbal; boys haven’t.” Richard Whitmire, 
Why Boys Fail: Saving Our Sons from an Educational System that 
Leaving Them Behind 28 (2010). Whitmire claims that teaching reading at 
ever younger ages and emphasizing whole language instruction over phonetics 
has disproportionately benefited girls over boys in the early grades, and that 
many boys never make up these early deficits. His evidence is intriguing, but 
neither of us is an expert in the teaching of reading and cannot comment fully 
on these issues here. Rather, we mention this only because the issue seems 
worthy of more attention and research than it has received.

45  Melana Zyla Vickers, Where the Boys Aren’t, Wkly. standard, Jan. 2, 
2006.

46  Whitmire, supra note 44, at 199. 

47  See Allen, supra note 25. Ms. Charen also alludes to this argument by 
suggesting that women will be “happier” on campuses where there are more 
men.

48  See A Professor Proposes To Examine Gender Bias in College Admissions, 
Chron. Higher Educ., Oct. 31, 2009, available at http://chronicle.com/
article/Full-Text-The-Proposal-That/49012/. We note that asking students 
what they prefer is not always the best way to get at the truth. When asked 
whether they support racial diversity on campus, most students respond 
positively (though they do not respond positively to preferential treatment 
in admissions). On the other hand, Stanley Rothman and his colleagues have 
found that students express less satisfaction with their university experience 
as diversity increased (controlling for a large number of other factors, such 
as overall ranking of the college or university). Stanley Rothman, Seymour 
Martin Lipset & Neil Nevitte, Does Enrollment Diversity Improve University 
Education?, 15 Int’l J. Pub. Opinion Res. 8 (2003).
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One of the most pressing criminal justice challenges 
facing the nation is reducing the incidence and 
prevalence of violent crime, the costs of which are 

incomprehensibly tragic, destructive, and far-reaching. Over 
the years, electronic monitoring has been a rising star in the 
criminal justice system. For nearly three decades, in fact, the 
technology has been used by correctional departments for 
supervising criminal offenders in a wide variety of settings.

Electronic monitoring’s most traditional application, 
however, has been to assure that provisionally released offenders 
comply with judicially-imposed conditions, such as confining 
a defendant to his residence during a specified period of time. 
Recently, Global Positioning System (“GPS”) technology has 
been employed to track domestic abusers and sex offenders, 
primarily to help ensure the safety of the community and/or 
the safety of former victims through enforcement of “exclusion 
zones,” areas within which the offender’s physical presence is 
prohibited. Even more recently, however, some jurisdictions 
have instigated pilot programs designed to combat recidivism 
in sex offenders.

According to the Bureau of Justice Statistics, a significant 
percentage of the general prison population is recidivist 
offenders. In fact, recidivists commit the majority of violent 
crime in the United States. Some studies of metropolitan areas 
suggest that as much as 70% of reported crimes are committed 
by felons with prior records.1 Against this unsettling backdrop, 
could GPS monitoring be expanded to cover a far broader 
scope of criminal recidivists to strategically reduce crime in 
our nation?

This article examines whether it might be possible to craft 
a comprehensive strategy designed to dramatically reduce crime 
by using advances in GPS technology to effectively eliminate 
the recidivist criminal’s ability to relapse into prior criminal 
conduct. Such a long-term strategic approach would implicate a 
number of constitutional and legal issues. However, if the legal 
hurdles can be overcome, such an innovative crime-reduction 
strategy might well be successful, particularly if it could integrate 
a number of other time-tested crime reduction strategies that 

criminal justice advocates have successfully employed. These 
strategies would support long-term, active GPS monitoring, 
and would include: crime scene correlation, active supervision, 
and community-oriented behavioral modification techniques 
such as restorative justice, a powerful program requiring 
criminals to interact with their victims and immediate social 
communities.

I. Conventional Methods to Control Crime Have 
Failed

Anyone who pays even the slightest attention to the 
evening news is aware that our criminal justice system is broken. 
The age-old solution of building more prisons and incarcerating 
more offenders with stiffer penalties has failed to stop a segment 
of our society from engaging in repetitive criminal behavior. 
Ironically, it seems that everyone understands the root causes 
of crime, yet, at the same time, we seem unable to do anything 
about it. The failure of our public schools to educate and the 
breakdown of the moral and family structure of society have 
combined to create cultural breeding grounds for crime. The 
results have been staggering. Pervasive cultures of crime now 
exist in many areas of the country which, once limited to the 
inner cities, have evolved and spread into other communities 
like a cancer.

Accordingly, it should come as no surprise that the United 
States has one of the highest per capita incarceration rates in the 
world.2 As reported by The New York Times in 2008, America has 
less than 5% of the world’s population but almost a quarter of 
the world’s prisoners, which equates to over two million people 
behind bars, more than any other nation on earth.3 In fact, the 
U.S. incarceration rate has almost doubled in each decade since 
1970, increasing, for example, from 135 per 100,000 residents 
in 1978, to 244 in 1988, to 460 in 2003.4

Based on these sobering figures, one would think that the 
crime rate would have fallen proportionally. However, in reality, 
violent crime in the United States has soared over the long-term. 
Since 1964, the nation’s crime rate has increased by as much as 
350%. In 2007 alone, for example, over 11 million crimes were 
reported.5 At the end of 2009, approximately 7.2 million people 
in the United States were on probation, in prison, or on parole.6 
As a consequence of this meteoric rise in criminal offenders, 
state correctional facilities are bursting at the seams, which has 
even resulted in the release of prisoners back onto the streets.7 
Recently, the Supreme Court, in Brown v. Plata,8 ordered 
California to release 46,000 convicted criminals based on the 
prison system’s inability to provide adequate physical health 
treatment. Today, approximately one in every 32 Americans is 
subject to the criminal justice system.9

To put all this in relevant perspective, a recent Justice 
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Department study conducted over ten years in the most 
populous counties discovered that the majority of those 
committing violent felonies had multiple prior arrests and 
at least one prior felony arrest.10 More specifically, the report 
found that an estimated 70% of violent felons in the 75 largest 
counties previously had been arrested, and 57% had at least 
one prior arrest for a felony.11 Similarly, another recent Justice 
Department report found that nearly half of the inmates in 
local jails were on probation or parole at the time of their arrest; 
40% had served three or more prior sentences of incarceration 
or probation; and 40% had a current or prior violent felony 
offense.12 More than half of these inmates reported having a 
pre-existing criminal justice status at the time of arrest.13

Hence, the data have been mounting for quite some time 
that recidivist offenders are responsible for the majority of 
criminal acts in America. In a study by the Justice Department’s 
Bureau of Justice Statistics, which tracked recidivism of released 
prisoners throughout the United States, approximately seven 
out of ten released inmates committed at least one serious new 
crime within the following three years.14 Within those same 
three years, 52% of the former inmates were back in prison 
either because of a new offense or because of a violation of release 
conditions.15 Among those with at least three prior arrests, 55% 
were re-arrested. Among the more serious repeat offenders, i.e., 
those having at least fifteen prior arrests, a whopping 82% were 
re-arrested within the same three-year period,16 and this figure 
does not even take into account any crimes the former inmates 
committed for which they were never caught.

Clearly, the nation’s criminal justice system was in a 
state of crisis before the economic downturn and skyrocketing 
unemployment witnessed in 2011. Police departments and 
prisons have been overwhelmed. In fact, the prisons themselves 
have become learning centers for better crime, not to mention 
the hardening of criminals that undeniably occurs. A new 
program, requiring extended GPS monitoring of the very 
group of criminals statistically responsible for the majority of 
crime, might offer the long-awaited solution. What if cutting 
the crime rate in half was merely as simple as wrapping GPS 
bracelets on the ankles of all the recidivist criminals? Would the 
device alter their behavior? Would it stop them from harming 
more victims?

II. The Current State of Electronic Offender 
Monitoring

Electronic monitoring is employed by courts and 
corrections departments to track the movement and location of 
criminal offenders for a wide variety of purposes. In its infancy, 
electronic monitoring, at least by today’s standards, was fairly 
simple—a monitoring device was connected to a telephone line 
which alerted officials if the offender left his home. This form of 
supervising technology was used first in Florida during the mid-
1980s as a part of a house arrest program.17 Specifically, a device 
worn by the offender emitted a coded signal to a monitoring 
unit in the residence, which could dial officers over the phone 
line. In most instances, the device worn by the offender was 
an ankle bracelet transmitter. First-generation units relied on a 
radio-frequency (“RF”) transmitter that sent the signal to the 

receiving unit. If an offender moved outside of a permissible 
range, the authorities would be notified. By 1990, some sort 
of home confinement with electronic monitoring was in place 
in all fifty states.18

While first-generation devices relied on RF technology, 
second-generation devices began employing GPS technology. 
Unlike the earlier systems, GPS devices are capable of tracking 
all of an offender’s movements, both in and outside the home. In 
fact, commercial GPS technology is so accurate that systems can 
locate an offender anywhere on land or sea within a margin of 
error of about six feet. As the technology continues to advance, 
the transmitters undoubtedly will become even smaller and 
easier to manage and use.

GPS monitoring may be either passive or active. In a 
passive system, the transmitter communicates with a series 
of global positioning satellites (hence “GPS”) to map out the 
person’s movements. Then, once or twice a day, for example, 
the information is transferred into a computer where the 
offender’s tracking data is stored for later use.19 In an active 
system, however, the offender’s location is monitored in real 
time through a continuous signal, and the transmission rate can 
be adjusted by seconds or minutes. If an offender were to enter 
or leave a restricted zone, for example, the monitoring station 
would be instantly notified of his then-current location.

Today, more than 120 federal, state, county, and local 
law enforcement organizations have implemented GPS systems 
(many pilot programs) to track offenders short-term who are on 
pretrial supervision, serving terms of probation or parole, or as 
an alternative to jail.20 The technology is being used to track gang 
members on supervised release, parolees convicted of certain 
kinds of burglaries, immigrants who are awaiting hearings,21 
and persons convicted of domestic violence. Accordingly, 
jurisdictions have found ways to leverage GPS technology to 
create a wide range of structured offender monitoring programs 
for various types of needs. As one example, a Massachusetts law 
grants authority to judges to require domestic abusers to wear 
GPS transmitters where they have violated restraining orders 
and been determined to be dangerous after undergoing an 
assessment.22 The movements of these offenders are monitored 
by several centers. If an offender crosses an “exclusion zone” 
mapped digitally around the victim or her children, the police 
are instantly notified.23 In fact, the use of GPS to reign in 
domestic abusers appears to be catching on. Twelve other states 
have passed similar legislation, and, as a result, about 5000 
domestic abuse offenders are being tracked nationwide.24

However, “[t]he greatest use by corrections agencies of the 
[GPS] technology has been in tracking sex offenders, mostly to 
keep these offenders away from areas such as schools or near the 
homes of a previous victims.”25 At least seventeen states have 
laws enabling some form of electronic tracking for sex offenders 
on supervised release,26 and some states impose a lifetime 
monitoring requirement on certain types of these offenders.27 
Hence, while the majority of other programs generally employ 
monitoring for limited durations of no more than a few months, 
far longer terms are being imposed in sex offender cases by 
legislatures and judges. For example, a Florida statute entitled 
Jessica’s Act requires that persons convicted of sexual offenses 
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against children under the age of twelve be subject to lifetime 
electronic monitoring, and Pennsylvania and California have 
followed suit with similar laws.28 

Reducing Recidivism

Several years ago, a pilot program was initiated in Bergen, 
Illinois, whereby sex offenders were placed on continuous GPS 
monitoring. Significantly, only one offender was charged with 
a new sex crime while under electronic supervision,29 and less 
than ten percent were caught committing other non-sex related 
crimes such as tampering with the equipment or violating the 
GPS statute. A report issued by the program found that “GPS 
monitoring appears to encourage these high-risk offenders to 
control their behavior, and avoid situations that would inspire 
new crimes.”30

A shining example of the GPS monitoring platform in the 
high-risk category can be found in Washington, D.C., with the 
Court Services and Offenders Supervision Agency (“CSOSA”), 
which was created by Congress in 1997 to improve public 
safety in the district through effective community supervision 
of criminal offenders.31 Over the past decade, CSOSA has been 
using GPS devices to monitor largely high-risk offenders on a 
selective basis. Offenders are assessed with risk-screening tools 
that effectively predict recidivism and the probability of negative 
outcomes for those seeking admission into the monitoring 
program, an alternative to incarceration. For example, as 
part of the screening process, CSOSA collects information 
on criminal history, drug use, mental status, and instances of 
past violence. The stated objectives of the CSOSA program 
include: (1) ensuring that offenders meet appointments and 
otherwise comply with program requirements, (2) enforcing 
domestic violence exclusion areas, (3) restricting the movement 
of offenders within or without certain geographic locations, and 
(4) assisting law enforcement officials in solving crimes. With 
regard to solving crimes, CSOSA cooperates with the police to 
coordinate data with crime-scene locations for the purpose of 
developing leads and apprehending those responsible. CSOSA 
does not monitor offenders for extended periods of time; most 
are monitored for no more than several months. Even with such 
short durations, CSOSA has witnessed an increased rate of 
success in offender reentry with fewer instances of recidivism.

Recently, the use of GPS has been expanded to targeting 
violent and repeat offenders, largely for the purpose of 
monitoring them to ensure they follow conditions of release 
before trial. In 2007, the Charlotte-Mecklenburg Police 
Department began operating a GPS-based monitoring 
program targeting certain offenders, requiring them to wear 
GPS transmitters as a condition of pre-trial release for certain 
categories of serious criminal offenses.32 The program also 
employed a crime-scene correlation feature which allowed 
officers to quickly identify re-offenders and return them to jail, 
which reduced the likelihood of others engaging in repetitive 
criminal behavior. The program’s results were stunning: 88% of 
the offenders in the program did not commit a crime or have 
their bond revoked while being monitored.33 Monitoring these 
serious criminals with GPS locators effectively neutralized nearly 
nine out of ten of them.

In fact, there is now a consensus among professionals 

that electronic monitoring is not only effective in reducing the 
costs of incarceration, but also in reducing recidivism among 
the offenders released.34 In the juvenile setting, for example, 
“one study revealed a 3% recidivism rate for electronically 
monitored home detention cases.”35 In September 2011, the 
Justice Department weighed in, concluding that electronic 
monitoring reduces recidivism.36

III. Extended GPS Monitoring of Recidivists Combined 
with Crime-Scene Correlation and Community-

Oriented Behavioral Modification Techniques

None of the GPS monitoring programs in use today 
appears to have been engineered, from the ground up, for the 
central purpose of intentionally reducing victim crime as a 
whole. Why not take a quantum leap forward and launch such 
a GPS-based model that is strategically and comprehensively 
designed to neutralize the population of recidivists who are 
responsible for the majority of crime? If recidivist offenders as 
an entire class were technologically “blocked” from engaging 
in criminal behavior, would not crime rates plummet 
correspondingly? What would such a program look like? What 
would it require? Would it be feasible? Would it be successful? 
Would its application be legal? Constitutional?

A threshold question would be how to define the term 
“recidivist” for purposes of the program. While recognizing 
that no single definition in the criminal justice system exists, 
the likely answer would be in the broadest sense possible, 
consistent with constitutional principles of due process and 
established definitions adopted by the Department of Justice 
and state corrections agencies. Of course, the broader the term, 
the more sweeping the net, and, for the program to reach its 
greatest potential, that net must capture the largest number 
of recidivists as possible who are statistically responsible for 
most crime. Otherwise, the program’s effect would have less 
impact on the incidence and prevalence of crime. Whatever 
the definition’s final scope, inclusion of qualifying offenders 
would be based on objective criteria following a personalized 
assessment process comparable to the one currently employed 
by CSOSA in Washington, D.C.

This personalized assessment process likely would include 
screening for mental function and anti-social behavior, and it 
might also examine the individual’s needs, strengths, health, 
and disabilities, as well as an assessment of anticipated risk 
through other screening tools capable of predicting future 
criminal behavior. Based on the assessments and the offender’s 
prior criminal record, a determination would be made by 
professionals administering this new program as to whether 
to classify the offender as a recidivist or not. If designated as 
a recidivist, the offender would be required to wear a GPS 
transmitter, either through judicial order, voluntary agreement, 
or legislative mandate, when not incarcerated for reasons of 
(or as a condition of ) bond, probation, supervision, or prison 
overcrowding. The GPS device would monitor the recidivist’s 
precise location in real time, record the data for future use as 
evidence in court, and would alert the police instantly if an 
exclusion or “hot” zone (if appropriate) were violated or if the 
recidivist committed a violation or crime (via the enhanced 
crime-scene correlation infrastructure).
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The program would require an offender classified as a 
recidivist to be monitored with GPS for an extended period of 
time, possibly up to three to five years, or longer, depending 
on his underlying criminal history, the recidivist’s personalized 
assessment, and/or the post-release conditions imposed by 
a judge. Therefore, the monitoring under this new program 
would occur during the pre-trial, post-trial, and post-sentence 
release settings, including during terms of probation and 
supervised release. In fact, the enabling legislation could even 
limit or entirely remove discretion from the judges so that GPS 
monitoring would be mandated. The required monitoring in 
this model would not serve, in most instances, as a substitute 
for prison. GPS tracking still would be required for recidivists 
notwithstanding the length of the prison sentence they might 
actually serve. For example, a repeat felon might serve a sentence 
of seven years in prison and then be placed on GPS monitoring 
for several years after his release.

Additionally, state-of-the-art crime-scene correlation 
technology would be employed, setting new standards 
for its infrastructure, technologies, and methods by: (1) 
introducing regional or central monitoring, (2) implementing 
real time links between GPS monitoring systems and crime-
scene time and location data, and (3) infusing the local law 
enforcement authorities into the GPS monitoring process. 
Under such a comprehensive GPS/crime-scene correlation 
model, the local police would work side by side with the GPS 
monitoring vendors to achieve greater crime-scene correlation 
impact. Hence, computer cross-referencing would be nearly 
instantaneous, which would allow law enforcement to quickly 
identify or eliminate suspects and increase the likelihood of 
apprehending the offender.

Community-oriented behavioral modification techniques, 
including the “restorative justice” method, would be integrated 
into the new GPS recidivist monitoring scheme as well. Thus, 
the recidivist also would participate in a mandated restorative 
justice program, which permits the victim and the community 
to have an active role in addressing the recidivist with the goal 
of having him or her accept responsibility and see and feel the 
personal impact that his or her criminal conduct has had on 
the life of the respective victim. The restorative justice aspect 
of the new program would focus on the needs of victims and 
offenders, rather than the need to satisfy abstract principles of 
law or exact punishment.

Many jurisdictions are facing budget cuts requiring the 
release of prisoners as prison populations continue to increase, 
resulting in compromised public safety. Further, corrections 
agencies are required to supervise more and more offenders 
with dwindling resources. This new model employing active 
GPS monitoring provides help by employing cost-effective 
technologies that will allow supervising officers to monitor 
more people than they would be capable of monitoring 
otherwise due to cuts in budgets and resources. For example, 
the Napa County Board of Corrections recently adopted a 
GPS program, noting that the program cost only $15 a day per 
offender compared to the $109 a day cost to keep an offender 
in jail.37 Hence, electronic monitoring, when used in lieu of 
incarceration, is substantially less expensive—about six times 
less than imprisonment.38

Of course, GPS systems do have some noteworthy 
disadvantages. The devices are not infallible, and they may 
not always work when the offender is inside a structure or in 
an area surrounded by tall trees or buildings. The devices are 
expensive to replace if broken or lost. A percentage of those 
being monitored also will tamper with or remove their devices, 
forcing manufacturers to find ways to defeat tampering intended 
to interfere with the satellite signal. Finally, there are looming 
legal concerns. Undoubtedly, constitutional challenges will be 
mounted against such a comprehensive strategy if launched as 
a pilot program in a city near you.

IV. The Legal Landscape

Electronic monitoring technologies have advanced so 
rapidly over the decades that the courts have had a difficult 
time keeping pace. Electronic GPS tracking and its evolving 
applications, particularly the long-term monitoring of certain 
kinds of criminals (for example, sex offenders and recidivists) 
raise a number of constitutional issues and concerns, including 
issues under the Fourth Amendment, which some have claimed 
prevents the government from invading an individual’s privacy 
with today’s high-tech GPS surveillance. 39 Just recently, in 
fact, the Supreme Court scheduled arguments in United States 
v. Jones40 before year’s end on the question of whether police 
need a search warrant to track a suspect with GPS in public 
spaces over an extended period of time. Although the facts of 
Jones relate to warrantless police surveillance, as opposed to a 
legislatively-created offender monitoring program, the potential 
nevertheless exists that the decision will impact statutorily-
mandated tracking of offenders with GPS devices, particularly 
for lengthy periods of time or life terms, as is required for many 
sex offenders.

Evolution of the Law: The Fourth Amendment and Privacy 
Rights

Long before states or the federal government ever thought 
of requiring sex offenders, much less recidivists, to wear GPS-
like devices for electronic monitoring purposes, the Supreme 
Court examined the constitutionality of warrantless tracking of 
suspects with “beepers,” a pre-GPS device using ground-based 
location-finding technology. The Supreme Court in United 
States v. Knotts41 held that the warrantless use of beepers to 
track a suspect over public roads is not a search within the 
meaning of the Fourth Amendment and, therefore, did not 
implicate a fundamental right. The Court reasoned that the 
defendant had no reasonable expectation of privacy on public 
highways. The Supreme Court in United States v. Karo42 further 
held, contemporaneously with Knotts, that the constitutionality 
of a warrantless beeper, however, depends on the kind of 
information the device reveals. Surveillance that reveals the 
beeper’s location in a public place does not require a warrant; 
however, surveillance that reveals the person’s location inside 
private property does.43 

To reiterate, both Knotts and Karo focused on the nature 
of the information collected rather than the kind of technology 
employed. This approach has proven so far to be adaptable to 
the rapid evolution in electronic tracking technologies. Based 
on Knotts and Karo, whether tracking data is collected by a 
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beeper or a GPS device should not affect the constitutionality 
of the surveillance. “[I]t is the exploitation [through the nature 
of the information collected] of technological advances that 
implicates the Fourth Amendment, not their mere existence.”44 
Notwithstanding this statement, Justice Rehnquist, who wrote 
the majority opinion in Knotts, was insightful enough to leave 
the door open to the possibility of having to curtail more 
intrusive surveillance methods in the future as technologies 
advance. Thus, the Court expressed reservation with using 
beeper technology to conduct what might amount to “dragnet-
type law enforcement.”45

Since Karo and Knotts, courts generally have upheld 
warrantless GPS monitoring of a vehicle moving in public 
space.46 However, a question remaining is whether long-term 
surveillance is permissible, particularly with the capability 
of GPS systems to continuously map a person’s movements. 
Whether this intrusive ability implicates Knotts “dragnet-
type” concerns is an exceedingly legitimate question as GPS 
surveillance is certainly more intrusive than older technologies 
because it can reveal far more intimate details concerning a 
person’s life: the doctors they visit, how often they gamble, 
which political rallies they prefer to attend, etc. Moreover, the 
longer the term of monitoring, the more details and patterns 
in a person’s life begin to emerge.

The constitutionality of long-term GPS tracking is the 
precise subject matter under review by the Supreme Court 
in Jones, albeit in a warrantless and non-statutorily enabled 
program context. The case, due to be decided in early 2012, 
stems from the district court’s decision in United States v. 
Maynard,47 which held that individuals have a reasonable 
expectation of privacy in the totality of their movements over 
a lengthy period of time, even if they don’t have a reasonable 
expectation of privacy in a single movement from one point 
to another.48 On appeal, Jones argued that the GPS device 
violated his reasonable expectation of privacy per Katz v. United 
States,49 and was thus a search within the meaning of the Fourth 
Amendment. The D.C. Circuit split with other circuits50 that 
had approved long-term GPS surveillance per Knotts. The 
D.C. Circuit held that Knotts does not govern and that the 
use of the GPS device constituted “a search because it defeated 
Jones’ reasonable expectation of privacy.”51 In distinguishing 
Knotts, the D.C. Circuit concluded that round-the-clock use 
of a GPS transmitter without a warrant violated the Fourth 
Amendment. The Court reasoned that prolonged monitoring 
was not covered by Knotts because of the intrusive nature, 
specifically the enhanced ability to learn private details about 
an individual’s life.

In Katz,52 the Supreme Court established that an 
individual has a right against unreasonable search and seizure in 
areas where he has “exhibited an actual (subjective) expectation 
of privacy,” and that expectation is “one that society is prepared 
to recognize as reasonable.”53 “The Court also has held that the 
government violates that right when, without a warrant, it uses 
various kinds of technology to gain information about acts 
within such a constitutionally protected space.”54

Although the Supreme Court’s ruling in Jones likely will 
be limited to warrantless tracking in public spaces of police 
suspects, it might nonetheless impact statutorily-created 

GPS programs under the Fourth Amendment because of the 
requirement for offenders to wear the device continuously, 
including in protected areas. Will the Supreme Court draw 
a line of distinction between warrantless police tracking and 
GPS tracking statutes?

In addition to the Fourth Amendment, statutorily-
created GPS programs for the purpose of tracking criminally-
charged and/or convicted offenders raise a number of other 
constitutional issues, including the Ex Post Facto Clause 
together with procedural and substantive due process rights 
affecting cognizable fundamental rights or liberty interests. The 
most prevalent GPS statutory regimes, which are those involving 
sex offenders, have been challenged in the courts based on a 
variety of grounds, including the Fourth Amendment, double 
jeopardy, cruel and unusual punishment, invasion of privacy, 
the Ex Post Facto Clause, and equal protection, as well as 
substantive and procedural due process.

Procedural Due Process

Arguably, the most likely procedural vehicle for challenging 
a technological restraint, such as continuous GPS monitoring, 
falls within the constitutional rubric of procedural due process,55 
which must be afforded to persons throughout the criminal 
process, including during the conviction and sentencing 
phases.56 No state shall “deprive any person of life, liberty, or 
property, without due process of law . . . .”57 In order to implicate 
due process, however, the state must act in some manner that 
deprives a person of a “liberty” or a “property interest.”58 The 
Supreme Court has acknowledged that the concept of “liberty” 
is not limited to mere freedom from bodily restraint,59 although 
physical restraint (e.g., prison) undeniably is the most elemental 
of all restraints on liberty interests. However, beyond that, the 
concept of liberty rights remains somewhat foggy.

In the context of GPS monitoring, courts generally have 
looked to whether the monitoring serves to deprive an offender 
of a protected liberty interest, such as the freedom to move.60 In 
a recent North Carolina case,61 a state court of appeal concluded 
that the state’s requirement that offenders enroll in a GPS 
monitoring program violated due process by unconstitutionally 
infringing on the offender’s protected liberty interest in having 
freedom to move. The state GPS program required constant, 
continuous surveillance through a permanently-installed GPS 
device that tracked offenders in real time.

Notwithstanding the North Carolina decision, GPS 
programs largely have withstood most procedural due process 
challenges.62 The arguments in favor of due process compliance 
are varied. Obviously, a small GPS device strapped on an ankle 
presents no significant deprivation of liberty in and of itself and, 
as discomfiting as one may be in the early stages, over time, the 
device will feel less intrusive to the person wearing it. A GPS 
device imposes no physical harm to speak of, and, therefore, 
is unlikely to be evaluated as punitive. Wearing a GPS device 
does not impede travel in the slightest degree. In fact, GPS 
tracking is just a more cost-effective and efficient means of doing 
something already held to be constitutional—the imposition 
of lengthy terms of supervision and probation. Accordingly, to 
the extent that prolonged GPS tracking of recidivist offenders 
likely does not violate a cognizable “liberty interest” and, thus, 



2�	  Engage: Volume 12, Issue 3

implicate a procedural due process violation, there is even less of 
a probability of violating a substantive due process interest.

Substantive Due Process

Substantive due process, according to the Supreme Court, 
is implicated when the government acts in a manner that 
affects an individual’s fundamental right,63 such as the right 
to have children, the right to travel, and the right to be free of 
physical restraint.64 If a law encroaches on a fundamental liberty 
interest, the courts apply a “strict scrutiny” analysis that seeks to 
determine whether the intrusion is “narrowly tailored to serve 
a compelling state interest.”65 Hence, strict scrutiny looks to 
whether the legislation (1) serves a compelling state interest, 
and (2) is narrowly tailored to achieve that interest.66

In the event that a fundamental right is not found to be 
implicated by the new GPS program, the test is then whether the 
statutory scheme is “rationally related to legitimate government 
interests.”67 In fact, this lesser standard would probably be 
applied because GPS tracking of recidivist “street” and violent 
criminals likely does not implicate a fundamental right. “The 
rational basis standard is ‘highly deferential’ and [courts] hold 
legislative acts unconstitutional under a rational basis standard 
in only the most exceptional circumstances.”68 GPS tracking of 
the very subset of criminals responsible for the majority of crime 
would likely pass the rational-basis test because the monitoring 
would be rationally related to the legitimate government interest 
of protecting the public from their continued criminal acts.

However, as stated above, in the event that a fundamental 
right were determined to be implicated, the constitutionality of 
the legislation would be evaluated under “strict scrutiny.” Under 
the first prong of the test, it could be argued that protecting 
the public from high-risk criminal offenders who are likely to 
re-offend is undeniably a compelling state interest. Protecting 
the public is one of the state’s highest orders of duty. It has long 
been a compelling interest of the state to protect its citizens 
from criminal activity. Under the second prong, GPS tracking 
of recidivist criminals could be narrowly tailored to achieve the 
state’s interest in protecting the public from further violence. 
Legislation implementing such a GPS program would have to 
be narrowly tailored to track only high-risk recidivists who have 
been properly screened based on an objectively-determined 
likelihood that the subjects will re-offend.

When the state’s interest in preventing crime is weighed 
with the new law’s anticipated effectiveness against the resulting 
intrusion into the recidivist criminal’s privacy rights, the GPS 
program likely will be upheld.69 In fact, a number of federal 
circuit courts have ruled that GPS tracking does not violate a 
defendant’s privacy.70 States clearly have a substantially strong 
interest in stopping violent crime and ending recidivism, and, 
based on the prior studies and GPS programs, there is clear 
evidence that subjecting the recidivist criminal population to 
long-term GPS monitoring will substantially reduce crime.

Ex Post Facto Clause

A GPS program of this magnitude and scope might also 
implicate the Ex Post Facto Clause, assuming the mandatory 
monitoring provision of the statute can be triggered by an 
offender’s prior conduct, such as arrests and convictions, or 

any other factors pre-dating the effective date of the enabling 
legislation. Following this line of inquiry, it is first critical to 
determine whether the legislation is intended to be criminal 
or civil (i.e., regulatory) in nature. However, even if a state 
labels a law as being a regulatory one, the Supreme Court can 
override that label if the monitoring scheme is “so punitive 
either in purpose or effect as to negate” any intent of creating 
a civil penalty.71

Courts will treat a law as “criminal” if it serves the purpose 
of either retribution or deterrence, both of which are primary 
objectives of punishment.72 Such a law would be ex post facto if 
it retroactively alters the punishment that the offender received 
at sentencing.73 If the legislature’s intent was for the GPS bracelet 
to be a civil or “regulatory” restraint, then courts examine 
whether the law is so punitive in effect that it is more properly 
characterized as punishment.74 In deciding whether a statute is 
“punitive” in effect and thus violative, a number of factors per 
Mendoza-Martinez75 are considered, including (1) whether the 
statute imposes “an affirmative disability or restraint” on the 
offender, (2) whether the statute seeks to promote retribution 
or deterrence, and (3) whether “it has historically been regarded 
as a punishment,” together with a number of other relevant 
factors.76 The “ultimate question always remains whether the 
punitive effects of the law are so severe as to constitute the 
‘clearest proof ’ that a statute intended by the legislature to be 
nonpunitive and regulatory should nonetheless be deemed to 
impose ex post facto punishment.”77

When analyzing whether an electronic monitoring statute 
violates the Ex Post Facto Clause, courts often look to the 
Supreme Court’s decision in Smith v. Doe,78 which involved a sex 
offender registration act that required offenders to register based 
on offenses committed prior to the law’s effective date. Most 
courts analyzing continuous GPS monitoring of sex offenders 
under the Ex Post Facto Clause have found no violation,79 
regardless of the fact that the monitoring laws did not exist 
at the time of the predicate sex crimes. There was no finding 
that the monitoring law increased the punishment received. 
However, the issue remains somewhat unsettled. In the recent 
case Commonwealth v. Cory, for example, the Massachusetts 
Supreme Court distinguished Smith, finding that it only applies 
to registration laws, not to a statute requiring constant electronic 
GPS monitoring of sex offenders, and found the Massachusetts 
statute to be punitive in effect.80 The Cory court stressed that 
continuous GPS surveillance during probation or supervised 
release imposed more restraints and burden on sex offenders 
than registration alone.

In 2007, the Sixth Circuit took up the constitutionality 
of a sex offender monitoring law intended to reduce recidivism 
in Tennessee. The program required offenders to wear a GPS 
bracelet twenty-four hours a day and be subjected to continuous 
surveillance. Similar to other states enacting measures to rein 
in sex offenders, the law applied even with regard to sentences 
the offenders received prior to the effective date of the law, 
opening the door to an ex post facto challenge. However, the 
Sixth Circuit found no constitutional infirmities and held 
that the Act did not violate the Ex Post Facto Clause.81 In 
reaching this conclusion, the court followed Smith and found 
that the legislature intended the law to be civil, concluding 
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that monitoring sex offenders with GPS locating devices is 
not punitive. Applying the Mendoza-Martinez factors, the 
court reasoned that the monitoring restrictions did not impose 
an affirmative disability and did not result in additional 
incarceration (and hence was nonpunitive). According to the 
court, the deferential intent of the Act alone was not enough to 
overcome the other factors weighing in favor of the state, and 
the legislature’s goals were rationally related to a nonpunitive 
purpose.82

The controversy continues, however, as only this year a 
New Jersey appellate court ruled that requiring a sex offender, 
convicted two decades earlier, to wear a GPS device pursuant to 
a new monitoring law violated the Ex Post Facto Clause. Even 
though it determined that the legislature’s intent was civil, the 
court concluded that the law was so punitive in effect that it 
violated the Constitution.83

Notwithstanding the New Jersey case, a comprehensive 
GPS program targeting recidivists likely will survive challenges 
under the Ex Post Facto Clause. Although permanently wearing 
a GPS ankle bracelet might be cumbersome and, arguably, an 
affirmative disability, it also can be considered to be a mere 
nuisance that is relatively minor and employed not for the 
purposes of punishment. The GPS device would in no way serve 
to physically restrain a recidivist in the program, who, except 
for selected exclusion zones that might be appropriate on a 
case-by-case basis, would be free to travel anywhere. Other than 
exclusion zones designated to protect victims, the only physical 
restraint presented by the GPS device would be that of not 
committing other crimes. Hence, the monitoring of recidivists 
would effectively promote deterrence, and any burden on the 
offender would be far outweighed by society’s interests in not 
only preventing crime, but dramatically reducing the incidence 
and prevalence of both violent and non-violent victim crimes. 
Where, as here, there would be a rational connection to a non-
punitive purpose, and, in most instances, lifetime monitoring 
probably would not be required, numerous courts have already 
upheld similar laws in the context of sex offender statutes.

Endnotes

1  Brian A. Reaves, U.S. Dep’t of Justice, Bureau of Justice Statistics, 
Violent Felons in Large Urban Counties (2006), available at http://
www.bjs.gov/content/pub/pdf/vfluc.pdf.

2  GPS Tracking Can Reduce Prison Costs, RMT Daily GPS News, http://
www.rmtracking.com/blog/2010/10/08/gps-tracking-can-reduce-prison-
costs/ (Oct. 8, 2010).

3  Adam Liptak, Inmate Count in U.S. Dwarfs Other Nations’, N.Y. Times, 
Apr. 23, 2008, available at http://www.nytimes.com/2008/04/23/us/23prison.
html?hp.

4  Sara Steen & Rachel Bandy, When the Policy Becomes the Problem: Criminal 
Justice in the New Millennium, Punishment & Soc’y, Jan. 2007, at 5.

5  See Crime in the United States,http://en.wikipedia.org/wiki/Crime_in_
the_United_States (last visited Oct. 24, 2011). 

6  See Lauren E. Glaze, U.S. Dep’t of Justice, Bureau of Justice Statistics, 
Correctional Populations in the United States, 2009 (2010), available 
at http://bjs.ojp.usdoj.gov/index.cfm?ty=pbdetail&iid=2316.

7  Adam Liptak, Justices, �-�, Tell California to Cut Prisoner Population, N.Y. 
Times, May 23, 2011, available at http://www.nytimes.com/2011/05/24/

us/24scotus.html?pagewanted=all.

8  131 S. Ct. 1910 (2011).

9  Associated Press, Report: � Million Americans in Justice System, msnbc.com, 
Nov. 30, 2006, http://www.msnbc.msn.com/id/15960666/ns/us_news-
crime_and_courts/t/report-million-americans-justice-system/.

10  See Reaves, supra note 1. 

11  See id.

12  Doris J. James, U.S. Dep’t of Justice, Bureau of Justice Statistics, 
Profile of Jail Inmates, 2002 (2004). 

13  Id. 

14  Id. 

15  Id.

16  Id. 

17  S. Mainprize, Electronic Monitoring in Corrections: Assessing Cost Effectiveness 
and the Potential for Widening the Net of Social Control, 34 Canadian J. 
Criminology 161 (1992).

18  See Kathy S. Padgett et al., Under Surveillance: An Empirical Test of the 
Effectiveness and Consequences of Electronic Monitoring, 5 Criminology & Pub. 
Pol’y 61 (2006). 

19  For example, an offender might wear a GPS device during the day and 
in the evening connect it to another device to upload his tracking data into 
a computer system; or, as another example, an offender might be “required 
to answer a telephone call from a case officer or insert a transmitter into a 
home device to verify his presence.” Stacey L. Sklaver, The Pros and Cons of 
Using Electronic Monitoring Programs in Juvenile Cases, Juv. Just. Committee 
Newsl., July 2010.

20  Jonathan J. Wroblewski, RESTART, GPS, Offender Reentry, and a New 
Paradigm for Determinate Sentencing, 20 Fed. Sent’g Rep. 314, 315 (2008) 
(citations omitted). 

21  Press Release, Cal. Dep’t of Corr. & Rehab., California Department of 
Corrections and Rehabilitation Announces GPS Partnership with the City of 
San Bernardino to Monitor High-Risk Gang Activity (Mar. 15, 2006), available 
at http://www.cdcr.ca.gov/News/Press_Release_Archive/2006_Press_Releases/
press20060314.html; Associated Press, Paroled Burglars to Be Fitted with GPS 
Tracking Devices, Boston.com, Aug. 12, 2007; see Wroblewski, supra note 
20. 

22  Zoila Hinson, GPS Monitoring and Constitutional Rights, 43 Harvard 
C.R.-C.L. L. Rev. 285 (2008). 

23  S. 1351, 185th Gen Ct., Reg. Sess., § 7 (Mass. 2007). 

24  Ariana Green, More States Use GPS to Track Abusers, N.Y. Times, May 8, 
2009, available at http://www.nytimes.com/2009/05/09/us/09gps.html. 

25  See Wroblewski, supra note 20. 

26  Alabama, Arizona, Arkansas, Colorado, Florida, Georgia, Illinois, Indiana, 
Iowa, Kansas, Michigan, Missouri, Oklahoma, South Carolina, Virginia, 
Washington, and Wisconsin. See Ala. Code § 15-20-26.1 (LexisNexis 2007); 
Ariz. Rev. Stat. Ann. § 13-902(G) (2007); Ark. Code Ann. § 12-12-923 
(2007); Colo. Rev. Stat. § 18-1.3-1005 et seq. (2007); Fl. Stat. Ann. § 
947.1405 (West 2008); Ga. Code Ann. § 42-1-14 (2007); 730 Ill. Comp. 
Stat. 5/5-8A-6 (2007); Ind. Code Ann. § 35-38-2.5-3 (LexisNexis 2007); 
Iowa Code Ann. § 692A.4A (West 2007); Kan. Stat. Ann. § 74-9101(15) 
(2006); Mich. Comp. Laws Ann. § 791.285 (West 2007); Mo. Rev. Stat. 
§ 217.735 (West 2007); Okla. Stat. tit. 57, § 510.10 (2008); S.C. Code 
Ann. § 23-3-540 (2007); VA. Code Ann. § 37.2-908(E) (2007); Wash. 
Rev. Code Ann. § 9.95.435 (West 2007); Wis. Stat. Ann. § 301.135 (West 
2007). 

27  See, e.g., Ga. Code Ann. § 42-1-14 (2007); Mich. Comp. Laws Ann. § 
791.285 (West 2007); Mo. Ann. Stat. § 217.735 (West 2007).

28  Hinson, supra note 22. 

29  N.J. State Parole Bd., Report on New Jersey’s GPS Monitoring 
of Sex Offenders (2007), available at http://www.state.nj.us/parole/docs/
reports/gps.pdf. 



30	  Engage: Volume 12, Issue 3

30  Id.

31  See Wroblewski, supra note 20. 

32  Charlotte-Mecklenburg Police Department Electronic Monitoring 
Program,  http://www.popcenter.org/library/awards/goldstein/2009/09-
44.pdf (last visited Oct. 24, 2011).

33  Id.

34  See Wroblewski, supra note 20. 

35  OJJDP Model Programs Guide, Home Confinement/Electronic 
Monitoring, http://www.ojjdp.gov/mpg/progTypesHomeConfinement.aspx 
(last visited Oct. 24, 2011).

36  U.S. Dep’t of Justice, Nat’l Inst. of Justice, Electronic Monitoring 
Reduces Recidivism (2011), available at http://nij.gov/pubs-sum/234460.
htm. 

37  Katrina Sifford, Changing the Criminal Character: Nanotechnology and 
Criminal Punishment (June 17, 2009) (unpublished manuscript), available at 
http://www.elmhurst.edu/~phl/pdf/socialscale.pdf.

38  See Electronic Monitoring, supra note 36, at n.1

39  See, e.g., U.S. v. Cuevas-Perez, 2011 U.S. App. Lexis 8675 (7th Cir. Apr. 
28, 2011). 

40  United States v. Jones, No. 10-1259 (U.S. cert. granted June 27, 2011). 

41  460 U.S. 276 (1983).

42  468 U.S. 705 (1984).

43  Id. 

44  Id. at 712. 

45  Knotts, 460 U.S. at 284.

46  See, e.g., United States v. Sparks, 750 F. Supp. 2d 384 (D. Mass. 2010); 
United States v. Coombs, 2009 U.S. Dist. Lexis 105547 (D. Ariz. Nov. 12, 
2009).

47  615 F.3d 544 (D.C. Cir. 2010).

48  Id. (Agents had placed a GPS tracking unit on Antoine Jones’ vehicle 
without a valid warrant for nearly a month. Using the tracking data and other 
information gleaned from cell phone records and a wiretap, they conducted a 
search of a house and recovered close to 100 kilograms of cocaine. The district 
admitted the GPS data excluding only the data when it was located on private 
residential grounds.).

49  389 U.S. 347 (1967).

50  See, e.g., United States v.Pinedo-Moreno, 591 F.3d 121 (9th Cir. 2010).

51  Id. at 16 (internal citation omitted).

52  389 U.S. 347 (1967).

53  Id. at 361.

54  Hinson, supra note 22, at 287 (citing Kyllo v. United States, 533 U.S. 
27 (2001)). 

55  See Erin Murphy, Paradigms of Restraint, 57 Duke L.J. 1321, 1351 
(2008).

56  See Hamdi v. Rumsfeld, 542 U.S. 507, 533 (2004).

57  U.S. Const. amend. XIV, § 1.

58  See, e.g., Bd. Of Regents v. Roth, 408 U.S. 564, 570-71 (1972).

59  Bolling v. Sharpe, 347 U.S. 497, 499 (1954).

60  See, e.g., United States v. Smedley, 611 F. Supp. 2d 971, 975 (E.D. Mo. 
2009).

61  State v. Stines, 683 S.E. 2d 411 (N.C. Ct. App. 2009)

62  See, e.g., Stop Child Predators, The Constitutionality of 
GPS Tracking of Sex Offenders (2007), available at http://www.
stopchildpredators.org/pdf/SCP_PR041707.pdf (cases cited therein). See 
generally Murphy, supra note 55, at 1351-1358. 

63  See Reno v. Flores, 507 U.S. 292, 301-01 (1993).

64  See Foucha v. Louisiana, 504 U.S. 71, 80 (1992). 

65  See, e.g., Reno, 507 U.S. at 302.

66  See id.

67  Washington v. Glucksberg, 521 U.S. 702, 728 (1997).

68  Doe v. Moore, 410 F.3d 1337, 1345 (11th Cir. 2005).

69  See Brown v Texas, 443 U.S. 47 (1979).

70  United States v. Cuevas-Perez, 2011 U.S. App. Lexis 8675 (7th Cir. Apr. 
28, 2011); United States v. Pinedo-Moreno, 591 F.3d 121 (9th Cir. 2010); 
United States v. Marquez, 605 F.3d 604 (8th Cir. 2010). 

71  United States v. Ward, 448 U.S. 242, 248-49 (1980).

72  See Kansas v. Hendricks, 521 U.S. 346, 361-62 (1997).

73  See Lindsey v. Washington, 301 U.S. 397, 401 (1937).

74  Ward, 448 U.S. at 248.

75  Kennedy v. Mendoza-Martinez, 372 U.S. 144 (1963).

76  Id. at 168.

77  Megan Janicki, Better Seen than Herded: Residency Restrictions and Global 
Positioning System Tracking Laws for Sex Offenders, 16 Pub. Int. L.J. 299 (2007) 
(citing Doe v. Miller, 405 F.3d 700, 719 (8th Cir. 2005)).

78  Smith v. Doe, 538 U.S. 84 (2003).

79  See United States v. Morris, No. 08-0142, 2008 U.S. Dist. Lexis 104029, 
at *2 (W.D. La. Nov. 14, 2008) (dismissing ex post facto challenge against 
Louisiana’s sex offender monitoring law); Uresti v. Collier, No. H-04-3094, 
2005 U.S. Dist. LEXIS 34292, at *35 (S.D. Tex. June 23, 2005) (dismissing 
ex post facto challenge to Texas’s sex offender monitoring law); State v. Bare, 
677 S.E.2d, 518, 531 (N.C. Ct. App. 2009) (finding North Carolina’s 
satellite-based monitoring constitutional). 

80  Commonwealth v. Cory, 911 N.E.2d 187 (Mass. 2009).

81  Doe v. Bredesen, 507 F.3d 998 (6th Cir. 2007).

82  See id. at 1005-1006.

83  Riley v. N.J. State Parole Bd., No. A-1004-09T1 (N.J. Super. Ct. App. 
Div. Sept. 22, 2011).



November 2011	 31

The mail fraud statute of 1872 may be regarded as the 
progenitor of what we now call white collar crimes. 
Originating with the Postmaster General’s concern1 

that the mail system was being used to facilitate fraudulent 
schemes, the mail fraud statute has evolved into a powerful 
prosecutorial weapon. The core prohibition in the statute, 
first amended in 1909,2 punishes “any scheme or artifice to 
defraud, or for obtaining money or property by means of false 
or fraudulent pretenses, representations, or promises.”3 Not 
only does the statute reach far and wide in its own right, it 
is also a predicate crime for RICO4 and money laundering 
prosecutions.5

The classic violation of the statute is a case in which A 
defrauds B of money or property, as in a Ponzi scheme when 
it fails. But what if there is no victim in the traditional sense 
or the losses are abstract? Beginning in the 1940s, the courts 
developed a theory embracing generalized intangible losses. 
According to the Supreme Court in Skilling v. United States,6 
Shushan v. United States7 originated the doctrine by affirming 
the mail fraud prosecution of a public official who allegedly 
accepted bribes from entrepreneurs in exchange for urging city 
action beneficial to the bribe payers. Shushan thus established 
the theory that the mail fraud statute covers a scheme to 
defraud the public, although the “loss” sustained by the public 
is not monetary but rather an intangible right to the honest 
administration of government. “A scheme to get a public 
contract on more favorable terms than would likely be got 
otherwise by bribing a public official would not only be a plan 
to commit the crime of bribery, but would also be a scheme to 
defraud the public.”8

The court in Shushan further stated that no trustee has 
more sacred duties than a public official, and any scheme to 
obtain an advantage by corrupting such official must in the 
federal law be considered a scheme to defraud.9 Nevertheless, 
subsequent cases extended the principle of fiduciary duty to 
a private employer-employee relationship. An employee who 
bought from vendors at reasonable rates but took a kickback 
from the vendor committed honest services fraud by using the 
mails in furtherance of the scheme.

Surveying public and private honest services fraud the 
Supreme Court in Skilling stated:

“Most often these cases . . . involved bribery of public 
officials,” United States v. Bohonus, 628 F.2d 1167, 1171 
(C.A.9 1980), but courts also recognized private-sector 
honest-services fraud. In perhaps the earliest application 
of the theory to private actors, a District Court, reviewing 
a bribery scheme, explained:

“When one tampers with [the employer-employee] 
relationship for the purpose of causing the employee 
to breach his duty [to his employer,] he in effect 
is defrauding the employer of a lawful right. The 
actual deception that is practised is in the continued 
representation of the employee to the employer that 
he is honest and loyal to the employer’s interests.” 
United States v. Proctor & Gamble Co., 47 F. Supp. 
676, 678 (Mass. 1942).

Over time, “[a]n increasing number of courts” recognized 
that “a recreant employee”—public or private—“c[ould] 
be prosecuted under [the mail-fraud statute] if he 
breache[d] his allegiance to his employer by accepting 
bribes or kickbacks in the course of his employment,” 
United States v. McNeive, 536 F.2d 1245, 1249 (CA8 
1976); by 1982, all Courts of Appeals had embraced the 
honest-services theory of fraud, Hurson, Limiting the 
Federal Mail Fraud Statute—A Legislative Approach, 20 
Am. Crim. L. Rev. 423, 456 (1983).10

In the 1970’s prosecutors increasingly began to use the 
mail and wire fraud statutes in cases brought against political 
officials for failure to provide honest services.11 In United States 
v. States,12 the Eight Circuit affirmed the district court’s ruling 
that the two phrases of section 1341 should be read separately 
and independently, thus proscribing two distinct offenses: 
1) schemes to defraud and 2) schemes for obtaining money 
or property by means of fraudulent pretenses.13 Without the 
requirement of a money or property scheme honest services 
became the “Stradivarius, the Colt 45, the Louisville Slugger[,] 
. . . and the true love of federal prosecutors.”14

McNally

In 1987, the Supreme Court put an end to the expansion 
of the mail fraud statute in the case of McNally v. United 
States.15 McNally involved the conviction of Gray, a former 
Kentucky public official, and McNally, a private individual, for 
participation in a self-dealing patronage and kickback scheme. 
The violation asserted by the Government was nondisclosure: 
the failure to disclose the defendants’ sharing of insurance 
commissions, thus depriving the people of Kentucky of 
their right to have the commonwealth’s affairs conducted 
honestly.16 Footnote nine of McNally shows the broad reach 
that intangible rights doctrine had attained:

[I]t was not charged that requiring the Wombell agency to 
share commissions violated state law. We should assume 
that it did not. For the same reason we should assume 
that it was not illegal under state law for Hunt and Gray 
to own one of the agencies sharing in the commissions 
and hence to profit from the arrangement, whether or 
not they disclosed it to others in the state government. 
It is worth observing as well that it was not alleged that 
the mail fraud statute would have been violated, had 
Hunt and Gray reported to state officials the fact of their 
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financial gain. The violation asserted is the failure to disclose 
their financial interest, even if state law did not require it, 
to other persons in the state government whose actions could 
have been affected by the disclosure. It was in this way that 
the indictment charged that the people of Kentucky had 
been deprived of their right to have the Commonwealth’s 
affairs conducted honestly.

It may well be that congress could criminalize using the 
mails to further a state officer’s efforts to profit from 
governmental decisions he is empowered to make or over 
which he has some supervisory authority, even if there is 
no state law proscribing his profiteering or even if state law 
expressly authorized it. But if state law expressly permitted 
or did not forbid a state officer such as Gray to have an 
ownership interest in an insurance agency handling the 
State’s insurance, it would take a much clearer indication 
than the mail fraud statute evidences to convince us that 
having and concealing such an interest defrauds the State 
and is forbidden under federal law.17

The Court in McNally held that the scheme did not qualify as 
mail fraud. “Rather than construing the statute in a manner 
that leaves its outer boundaries ambiguous and involves 
the Federal Government in setting standards of disclosure 
and good government for local and state officials, we read 
the statute as limited in scope to the protection of property 
rights.”18 The Court relied in part upon the rule of lenity in 
reaching its conclusion, and stated that “if Congress desires to 
go further, it must speak more clearly than it has.”19 

Congressional Reaction to McNally

It took Congress only a year to “speak more clearly.” In 
1988, Congress enacted 18 U.S.C. §1346 as part of the Drug 
Abuse Act. Some have called section 1346 the “stealth bill” 
because it was never referred to any committee of either the 
House or the Senate, and was never the subject of any floor 
debate.20 The statute itself is only twenty-eight words long, 
has virtually no legislative history,21 and fails to define the 
term honest services. Section 1346 reads: “For the purpose of 
this chapter, the term ‘scheme or artifice to defraud’ includes 
a scheme or artifice to deprive another of the intangible right 
of honest services.” It is clear that Congress disapproved of 
McNally because of either its result or its rationale.

SkilliNg

It was not until Skilling in 2010 that the Supreme Court 
attempted to resolve the issues surrounding the honest services 
doctrine. Petitioner Jeffrey K. Skilling was the former chief 
executive officer of Enron, then an energy and commodities 
company, from February until August 2001. Less than four 
months later, Enron, the seventh-highest revenue-grossing 
company in America at the time, crashed into bankruptcy, 
and its stock plummeted in value.

Skilling was charged with engaging in a scheme to 
deceive investors about Enron’s true finances by manipulating 
its publicly reported financial results and making false and 
misleading statements about Enron’s financial performance. 
Count One of the indictment charged Skilling with conspiracy 

to commit honest services wire fraud by depriving Enron 
and its shareholders of the intangible right of his honest 
services.22

After a four-month trial, the jury found Skilling guilty of 
nineteen counts, including the honest services fraud conspiracy 
charge, and not guilty of nine insider trading counts. 
Skilling appealed, claiming his conviction was premised on 
an improper theory of honest services wire fraud.23 Skilling 
maintained that section 1346 was unconstitutionally vague, 
and alternatively, that his conduct did not fall within the 
statute. The Fifth Circuit affirmed Skilling’s convictions, and 
the Supreme Court granted certiorari.

The Court acknowledged that Skilling’s vagueness 
challenge had force because honest services decisions preceding 
McNally were not models of clarity or consistency, but held that 
there is a definable core of honest services cases. Rather than 
invalidating section 1346, the Court in Skilling determined 
that the statute should be construed and pared down to the 
“core” of pre-McNally case law concerning honest services. The 
Court explained that its longstanding practice is to consider 
a limiting construction before striking a federal statute as 
impermissibly vague.24 “Although some applications of the 
pre-McNally honest services doctrine occasioned disagreement 
among the Courts of Appeals, these cases do not cloud the 
doctrine’s solid core: The vast majority of the honest services 
cases involved offenders who, in violation of a fiduciary duty, 
participated in bribery or kickback schemes.”25

In view of the history of honest services cases, the Court 
determined that Congress intended section 1346 to reach 
“at least” bribes and kickbacks. The Court stated that the 
McNally case itself, which spurred Congress to enact section 
1346, presented a paradigmatic kickback fact pattern. The 
Court acknowledged that reading the statute to proscribe a 
wider range of offensive conduct would raise the due process 
concerns underlying the vagueness doctrine.

The Government urged the Court in Skilling to include 
conflict-of interest cases, i.e., undisclosed self-dealing by a 
public official or private employee within the scope of section 
1346.26 The Government asserted that while pre-McNally 
cases involving undisclosed self-dealing were not as numerous 
as the bribery and kickback cases, they were abundant. The 
government argued that the theory of liability in McNally 
itself was nondisclosure, which is an accurate statement of the 
case in the lower courts. Although a kickback scheme was in 
fact involved in McNally, “the violation asserted is the failure 
to disclose their financial interest . . . .”27 The Court in Skilling 
found that “[g]iven the relative infrequency of [conflict of 
interest] prosecutions [in comparison to bribery and kickback 
charges] and the intercircuit inconsistencies they produced, . . . 
that a reasonable limiting construction of §1346 must exclude 
this amorphous category of cases.”28 Echoing McNally, the 
Court in Skilling stated that “if Congress desires to go further, 
it must speak more clearly than it has.” So far, Congress has 
not done so.

Regarding the due process issue, the Court concluded 
that vagueness is not a problem when section 1346 is limited 
to bribery and kickback schemes because there is fair notice of 
what the statute prohibits. “‘[W]hatever the school of thought 
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concerning the scope and meaning of ’ §1346, it has always 
been ‘as plain as pikestaff that’ bribes and kickbacks constitute 
honest-services fraud.”29 The Court did not perceive a 
significant risk of arbitrary prosecutions because section 1346 
draws content on bribes and kickbacks from pre-McNally case 
law and from federal statues proscribing and defining similar 
crimes.30 In short, a criminal defendant who participates in a 
bribery or kickback scheme cannot plausibly complain about 
prosecution on vagueness grounds.31

As to Skilling’s conduct, the Court noted that the 
Government did not, at any time, allege that Skilling solicited, 
accepted, or offered payments to or from a third party in 
exchange for making these misrepresentations. Therefore, 
he did not commit honest services fraud.32 But because the 
indictment alleged three objects of the conspiracy—honest 
services wire fraud, money or property fraud, and securities 
fraud—the Court remanded to determine if there was error 
and if it required reversal of the conspiracy conviction. On 
remand, the Fifth Circuit held that the error was harmless 
beyond a reasonable doubt and affirmed the conviction on 
all counts.33

Justices Scalia and Thomas concurred with the majority’s 
judgment but not its honest services rationale. Scalia argued 
that the doctrine of honest services includes more than bribes 
and kickbacks. “Among all the pre-McNally smorgasbord 
offerings of varieties of honest services fraud, not one is 
limited to bribery and kickbacks. That is a dish the Court 
has cooked up all on its own.”34 Additionally, Scalia argued, 
there remains uncertainty as to when the fiduciary obligation 
arises and if it comes from state or federal law. The Court in 
Skilling briefly addressed this concern in a footnote stating 
that debates were rare regarding the source and scope of 
fiduciary duties in bribe and kickback cases. “The existence 
of a fiduciary relationship, under any definition of that term, 
was usually beyond dispute . . . .” Examples include public 
official-public, employee-employer, and union official-union 
members.35 The Court then cited Chiarella v. United States3� 
for the “established doctrine that [a fiduciary] duty arises from 
a specific relationship between two parties.”37

In sum, a charge under section 1346 now requires that 
the defendant have a fiduciary duty, and the scheme to defraud 
of honest services is limited to bribery and kickback schemes.

Analysis of Post-SkilliNg Cases

A. Fiduciary Duty

The First Circuit analyzed fiduciary duty in an honest 
services charge after Skilling in United States v. Urciuoli.38 
Urciuoli, the chief executive officer of a medical center in 
Rhode Island, employed John Celona, then a Rhode Island state 
senator, to market a nursing home Urciuoli’s medical center 
owned. But, in substance, the Senator was employed to use 
his office on behalf of the medical center to support or oppose 
bills and influence major insurance companies.39 Urciuoli was 
convicted of multiple honest services fraud counts, including 
undisclosed conflict of interest and bribery. He appealed, and a 
new trial was ordered. On retrial, the government excluded any 
mention of conflict of interest, and he was again convicted.40 

Uriciuoli appealed again and, relying on language from Skilling, 
argued that as a private citizen he owed no fiduciary duty to 
the public and therefore the honest services charge could not 
stand.

The court held that nothing in Skilling’s language or 
context suggests that the Court was distinguishing between 
the fiduciary who received the bribe and the non-fiduciary 
who gave it.41 Indeed, the court stated that of the nine circuit 
court cases that Skilling cited as examples of core honest 
service fraud cases, two involved convictions of individuals 
who bribed another to violate his fiduciary duties.42 The First 
Circuit affirmed, and held that this case is the core bribery 
offense preserved by Skilling.43 

B. The Agreement Required for a Bribe or Kickback Scheme

In United States v. Siegelman,44 then-Alabama Governor 
Don Siegelman was convicted of federal funds bribery, 
honest services fraud, conspiracy, and obstruction of justice. 
Siegelman’s honest services mail fraud convictions were based 
on allegations that Richard Scrushy, founder and former 
chief executive officer of HealthSouth Corporation, made 
and executed a corrupt agreement with Siegelman. Scrushy 
allegedly gave Siegelman $500,000 in exchange for Siegelman 
appointing him to Alabama’s Certificate of Need Review Board 
(the “CON Board”), and Scrushy used the CON Board seat 
to further HealthSouth’s interests.45

Siegelman argued that counts six and seven of the 
honest services charges were not proper because there was no 
express quid pro quo for Siegelman’s appointment of Scrushy 
to the CON Board. The district court stated that an express 
agreement or words of promise are not needed for honest 
services fraud; “the government need only show that a public 
official has obtained a payment to which he was not entitled, 
knowing that the payment was made in return for official 
acts.”46 Nor is there any requirement that an agreement be 
memorialized in writing. “Since the agreement is for some 
specific action or inaction, the agreement must be explicit, but 
there is no requirement that it be express.”47 The court found 
that testimony at trial was sufficient to prove that Siegelman 
and Scrushy had agreed to a deal in which Scrushy’s donation 
would be rewarded with a seat on the CON Board.48 This 
corrupt quid pro quo thereby proved counts six and seven. 
Siegelman petitioned for a writ of certiorari, and the Supreme 
Court vacated judgment and remanded the case for further 
consideration in light of Skilling.49

On January 19, 2011, the Eleventh Circuit heard oral 
arguments concerning Siegelman’s case. Siegelman’s attorney 
argued that the government did not prove an explicit quid 
pro quo bribe or kickback scheme to warrant a conviction 
on honest services fraud. The government took the position 
that it had proven Siegelman and Scrushy did have a quid pro 
quo arrangement and that the Skilling case had no bearing 
on their convictions, as the honest services charge involved 
bribery. The Eleventh Circuit has not ruled as of the date of 
this publication.

Unresolved Issues

The cycle of the Court imposing limits on the mail 
fraud statute and inviting Congress to speak “more clearly” 
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may continue. On September 28, 2010, the Honest Services 
Restoration Act was introduced in the Senate by Senator 
Patrick J. Leahy.50 The bill was sent to committee, but it was 
not passed before the session ended, thereby killing the bill. 
The bill included both undisclosed self-dealing for public 
officials and undisclosed private self-dealing for officers 
and directors.51 The term “public official” was defined, but 
“officers” and “directors” were not. The bill also required a 
mens rea requirement; the individual must “knowingly falsify, 
conceal, cover up, or fail to disclose material information that 
is required to be disclosed regarding the financial interest in 
question by any Federal, State, or local statute, rule, regulation 
or charter applicable” to the individual.52 It is unknown 
whether the bill will be re-introduced.

The Skilling decision did not address important questions 
regarding honest services and has also created some new ones. 
For example, it stated that the Court’s definition of honest 
services fraud only reaches serious culpable conduct without 
defining the term “serious” or explaining whether “minor” 
frauds can be prosecuted under the honest services statute.53 
Other lacunae relate to the existence vel non of a fiduciary 
duty, public or private.

A recent article by Elizabeth R. Sheyn addresses these 
issues and provides recommendations for a new honest services 
statute.54 Her major recommendations are to define or describe 
when a fiduciary duty arises, to add a mens rea requirement 
that a defendant act with specific intent to defraud, and to 
require proof of actual economic harm.55 

Conclusion

To conclude, the mail fraud statute has undergone 
dramatic expansion over the years. The Skilling decision is the 
most recent, holding that honest services charges under section 
1346 are limited to bribery or kickback schemes. The Court in 
Skilling also required that the scheme involve, as the defendant 
or an unindicted coconspirator, an individual with a fiduciary 
duty, even though it declined to define how or when the 
fiduciary duty arises. Post-Skilling, conflict of interest charges 
or undisclosed self dealing charges under section 1346 are not 
allowed. Perhaps in the near future Congress may “speak more 
clearly” in response to Skilling as it did after McNally.
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In May 2010, the Environmental Protection Agency (EPA) 
issued a rule setting standards for motor vehicle greenhouse 
gas emissions. By creating these standards, EPA is implicitly 

regulating fuel economy. Because the rule also obligates EPA to 
regulate greenhouse gases from stationary sources, the agency 
is now determining national policy on climate change. EPA 
has asserted that it is simply implementing the Clean Air Act. 
But the Clean Air Act was neither designed nor intended to 
regulate greenhouse gases, and it provides no authority to 
regulate fuel economy.

Last year, Congress declined to give EPA explicit authority 
to regulate greenhouse gases when Senate leaders abandoned 
cap-and-trade legislation. A key selling point for the Waxman-
Markey cap-and-trade bill was that it would exempt greenhouse 
gases from regulation under several Clean Air Act programs.2 
If instead of introducing a cap-and-trade bill, Reps. Waxman 
and Markey had introduced legislation authorizing EPA to 
do exactly what it is doing now—regulate greenhouse gases 
through the Clean Air Act as it sees fit—the bill would have been 
rejected. The notion that Congress gave EPA such authority in 
1970, almost two decades before global warming emerged as a 
public concern, and five years before Congress enacted the first 
fuel economy statute, defies common sense.

I. EPA Is Regulating Fuel Economy

Motor vehicle greenhouse gas emission standards 
implicitly regulate fuel economy. EPA and the National 
Highway Traffic Safety Administration (NHTSA) confirm 
this—albeit not in so many words—in their joint May 2010 
greenhouse gas/fuel economy Tailpipe Rule. As the agencies 
acknowledge, no commercially-proven technologies exist to 
filter out or capture carbon dioxide (CO2) emissions from fossil 
fuel-powered vehicles. Consequently, the only way to decrease 
grams of CO2 per mile is to decrease fuel consumption per mile, 
i.e., increase fuel economy.

Although the Tailpipe Rule also targets other greenhouse gas 
emissions from new motor vehicles, such as hydrofluorocarbons 
(HFCs) from vehicle air conditioning systems, CO2 constitutes 
94.9% of vehicular greenhouse gas emissions, and “there is a 
single pool of technologies . . . that reduce fuel consumption 
and thereby reduce CO2 emissions as well.”3

That EPA is regulating fuel economy is also evident 
from EPA, NHTSA, and the California Air Resources Board’s 
(CARB’s) Interim Joint Technical Assessment Report, the 
framework document for the Administration’s current plan 
to increase average fuel economy to 54.5 miles per gallon by 
2025. The document proposed a range of fuel economy targets 
from 47 mpg to 62 mpg. The mpg targets are simple reciprocals 
of four CO2 reduction scenarios: “Four scenarios of future 
stringency are analyzed for model years 2020 and 2025, starting 
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with a 250 grams/mile estimated fleet-wide level in MY 2016 
and lowering CO2 scenario targets at the rate of 3% per year, 
4% per year, 5% per year, and 6% per year.”4

The 54.5 mpg target represents a negotiated compromise 
between the 4% per year (51 mpg) and 5% per year (56 mpg) 
CO2 reduction scenarios.5

II. Clean Air Act Does Not Provide the Authority to Regulate 
Fuel Economy

Does section 202 of the Clean Air Act, the provision 
through which EPA is promulgating motor vehicle greenhouse 
gas emission standards, say anything about fuel economy? It 
did not in 1970, but as amended in 1977, it does.

Section 202(b)(4)(C) authorizes EPA to grant an 
automaker a four-year waiver from nitrogen oxides (NOX) 
emission control standards if the waiver is necessary to 
develop innovative power train or emission control systems 
that have “a potential for long-term air quality benefit or the 
potential to meet or exceed the average fuel economy standard 
applicable under the Energy Policy Conservation Act after the 
waiver expires.” No waiver may apply to more than 5% of a 
manufacturer’s production or more than 50,000 vehicles, or 
engines, whichever is greater.

So when Congress amended the Clean Air Act in 1977, 
it spoke directly to the issue of fuel economy in section 202, 
and what it granted EPA was a limited authority to grant 
temporary waivers from NOX emission standards. Congress 
did not, in addition, authorize EPA to develop or adopt fuel 
economy standards.

Congress, through separate statutes—the 1975 Energy 
Policy Conservation Act (EPCA) and 2007 Energy Independence 
and Security Act (EISA)—gave NHTSA sole responsibility 
to prescribe fuel economy standards.6 The Secretary of 
Transportation is to consult with the EPA Administrator before 
prescribing fuel economy standards,7 and EPA is to calculate 
the fuel economy of vehicles and test automakers’ compliance 
with fuel economy standards.8 But prescribing fuel economy 
standards is NHTSA’s responsibility, not EPA’s.

III. The Administration’s Greenhouse Protection Strategy

Because EPA regulation of fuel economy exceeds the 
statutory scheme Congress created, EPA’s actions are vulnerable 
to both legal challenge and legislative repeal. But that is the 
case only if the auto industry has the will to fight. Therefore, 
obtaining industry buy-in has become a key objective of the 
Obama Administration. Using CARB as the heavy, EPA 
endangered the distressed auto industry’s very survival. Then 
EPA offered to protect auto makers from this threat if—but 
only if—they pledged not to challenge EPA and CARB’s new 
greenhouse gas/fuel economy regulations.

Although the details of the negotiations may never be 
known, the basic terms and outcome are clear enough. In 
February 2009, EPA Administrator Lisa Jackson commenced 
a rulemaking9 to reconsider Bush EPA Administrator Stephen 
Johnson’s denial10 of California’s request for a waiver to establish 
greenhouse gas motor vehicle emission standards. Because the 
waiver would also allow other states to adopt the California 
program, because states would be implicitly regulating fuel 
economy, and because automakers would have to reshuffle the 

mix of vehicles delivered for sale in each “California” state to 
achieve the same average fuel economy, Jackson’s proceeding 
could have balkanized the U.S. auto market.

The National Automobile Dealers Association clearly 
explained this possibility in a January 2009 report titled 
Patchwork Proven.11 Consumer preferences differ from state to 
state, so the same automaker typically sells a different mix of 
vehicles in each state. Only by sheer improbable accident would 
the average fuel economy (or grams CO2-equivalent/mile) of 
an automaker’s vehicles delivered for sale in one state be the 
same as that in another state. But if EPA granted the California 
waiver, each automaker would have to achieve the same average 
fuel economy (grams CO2-equivalent/mile) in every state opting 
into the California program. If all fifty states were to adopt the 
program, each automaker would have to manage fifty separate 
fleets, reshuffling the mix in each state regardless of consumer 
preference. This would produce a chaotic situation.

This possibility gave EPA and CARB the advantage in 
closed-door negotiations with the auto industry over EPA’s 
greenhouse gas/fuel economy regulations. As part of the 
“Historic Agreement”12 brokered by Obama Environment Czar 
Carol Browner, California and other states agreed to consider 
compliance with EPA’s greenhouse gas emission standards as 
compliance with their own.13 But in return, auto manufacturers 
and their trade associations had to support both the Tailpipe 
Rule and the California waiver.14 In a September 30, 2011 
letter to EPA administrator Lisa Jackson, House Oversight 
and Government Reform Committee Chairman Darrell Issa 
summarized the terms for auto makers under the “Historic 
Agreement”:

In addition to the extreme secrecy, participating automobile 
manufacturers, as well as their representative trade 
associations, waived their legal rights to:

1. Pursue litigation challenging California’s regulation 
of GHG emissions, including litigation concerning 
preemption under the Energy Policy and Conservation 
Act (EPCA);

2. Contest any final decision by EPA granting California’s 
waiver request; and

3. Contest any final fuel economy regulations issued by 
either EPA or NHTSA.15

IV. The Disappearing, Reappearing Patchwork

In January 2010, Alaska Senator Lisa Murkowski 
sponsored a Congressional Review Act resolution of disapproval 
(S. J. Res. 26)16 to nullify the legal force and effect of EPA’s 
Endangerment Rule.17 The Endangerment Rule is the trigger 
for the Tailpipe Rule and the prerequisite for all other EPA 
greenhouse gas regulations. Sen. Murkowski is neither a climate 
skeptic nor an opponent of greenhouse gas regulation per se. But 
in her view, “politically accountable members of the House and 
Senate, not unelected bureaucrats, must develop our nation’s 
energy and climate policies.”18

In a February 2010 letter to West Virginia Sen. Jay 
Rockefeller, EPA Administrator Lisa Jackson warned that 
enactment of S. J. Res. 26, by overturning the Endangerment 
Rule on which the Tailpipe Rule depends, would “undo” the 
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“Historic Agreement,” leaving California and other states free 
to create a regulatory patchwork inimical to the health of the 
U.S. auto industry.19 This was also the key talking point of the 
Alliance of Automobile Manufacturers, the main industry group 
opposing S. J. Res. 26.20

Neither Jackson nor the Alliance mentioned that the 
patchwork possibility exists because she granted the waiver21 in 
the first place. Had Jackson reaffirmed Johnson’s denial, there 
would have been no such possibility; hence no reason for the 
auto industry to defend EPA’s new regulations.

The peril of a “regulatory patchwork” was one of EPA 
Administrator Johnson’s reasons, in December 2007, for 
denying California’s request for a waiver.22 Proponents dismissed 
this concern out of hand.23 They argued as follows: EPA has been 
granting California waivers for the past forty years. Waivers have 
never created a state-by-state regulatory “patchwork.” In each 
case, the waiver created two easily-managed standards, federal 
and California. A waiver for greenhouse gas emission standards 
would also create just two standards, not a “patchwork.”

Johnson’s detractors overlook the fact that, unlike 
all previous California emission standards, greenhouse gas 
emission standards implicitly and unavoidably regulate fuel 
economy. Only after EPA finalized the Endangerment Rule 
did environmental advocates recognize the patchwork issue 
created by the California waiver. None mentioned they had 
changed their tune; none acknowledged that Administrator 
Johnson had been correct.

V. Case for Denying the Waiver

Administrator Jackson approved the California waiver 
in late June 2009.24 Johnson’s decision denying the waiver sets 
out a number of persuasive reasons why she should not have 
done so.

Johnson’s argument25 may be summarized as follows. 
Section 209(b)(1)(B) of the Clean Air Act says that “[n]o such 
waiver shall be granted if the Administrator finds that . . . 
such state does not need such standards to meet extraordinary 
and compelling conditions.” California’s “compelling and 
extraordinary conditions” are the state’s geography, meteorology, 
and large number of vehicles, which cause severe “local and 
regional air pollution.” Those California-specific conditions 
have no “close causal ties” to the “global air pollution” linked 
to climate change:

1. Greenhouse gas concentrations are essentially uniform 
throughout the globe, and are not affected by California’s 
geography and meteorology.

2. California’s vehicles emit greenhouse gases, but so do 
mobile and stationary sources throughout the world. The 
resulting “global pool” of greenhouse gas emissions is not any 
more concentrated in California than anywhere else.

3. Even if one assumes that “extraordinary and compelling” 
refers not to the “global air pollution” itself but its potential 
impacts, such as heat waves, drought, and sea-level rise, 
California’s vulnerability is not “sufficiently different” from 
the rest of the nation to justify waiving federal preemption 
of state motor vehicle emission standards.

As my colleague CEI General Counsel Sam Kazman quipped 
approvingly, “They call it global warming, not California 
warming.”

One might restate Johnson’s argument as follows. Given 
California’s unusual geography, meteorology, and number of 
vehicles, the state cannot clean up its air, or attain federal air 
quality standards, unless it obtains waivers to adopt tougher-
than-federal motor vehicle emission standards. This rationale for 
granting waivers does not apply to greenhouse gases, which are 
not air quality contaminants, and for which federal air quality 
standards do not exist.

In addition, EPA could not grant the waiver without 
authorizing California to do that which Congress has 
prohibited—regulate fuel economy. EPCA states:

When an average fuel economy standard prescribed under 
this chapter is in effect, a State or a political subdivision 
of a State may not adopt or enforce a law or regulation 
related to fuel economy standards or average fuel economy 
standards for automobiles covered by an average fuel 
economy standard under this chapter.26

This is a very strong statement of preemption. States are 
prohibited from adopting laws or regulations “related to” fuel 
economy standards. This broad language bars the adoption 
of fuel economy standards packaged as something else or 
commingled with other measures. A balkanized auto market—
the threat created by the California waiver—is what the EPCA 
preemption was designed to prevent.

VI. California Program Is Related to Fuel Economy 
Standards

That the California greenhouse gas motor vehicle 
emissions law, AB 1493, is highly “related to” fuel economy is 
obvious from CARB’s 2004 Staff Report presenting the agency’s 
“initial statement of reasons” for its regulatory proposal.27 Nearly 
all of the Staff Report’s recommended options for reducing 
greenhouse gas emissions were previously recommended as 
fuel-saving options in the National Research Council (NRC)’s 
2002 fuel economy report.28

CARB proposes a few additional options not included 
in the NRC study, but each is a fuel-saving technology, not an 
emission-control technology.

The text of AB 1493 also implies that CARB is to regulate 
fuel economy. AB 1493 requires CARB to achieve “maximum 
feasible” greenhouse gas reductions that are also “cost-effective,” 
defined as “[e]conomical to an owner or operator of a vehicle, 
taking into account the full life-cycle costs of the vehicle.”29 
CARB interprets this to mean that the reduction in “operating 
expenses” over the average life of the vehicle must exceed the 
“expected increases in vehicle cost [purchase price] resulting 
from the technology improvements needed to meet the 
standards in the proposed regulation.”30 Virtually all of the 
“operating expenses” to be reduced are expenditures for fuel. 
The CARB program cannot be “cost-effective” unless CARB 
regulates fuel economy.

In a letter earlier this year to House Energy and Power 
Subcommittee Chairman Ed Whitfield, CARB Executive 
Officer James Goldstene explains why he believes EPCA does 
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not preempt California’s greenhouse gas motor vehicle emission 
standards:

CARB has never claimed that there is no relation between 
the pollution [CO2] emitted by burning fossil fuels and the 
rate at which they are burned [gallons of fuel consumed 
per distance traveled, i.e. fuel economy]. CARB merely 
maintains the fact that pollution control and fuel economy 
are not identical—fuel economy and pollution control 
regulations have different policy objectives, utilize different 
incentive and flexibility features, and there are technologies 
that reduce pollution that are not counted under fuel 
economy measures, and some fuel economy improvements 
do not reduce emissions commensurately.31

There are several problems with this argument.

1. A greenhouse gas emission standard does not have to be 
“identical” to a fuel economy standard to be “related to” it. 
EPCA preempts state laws or regulations “related to” fuel 
economy.

2. CARB does not maintain that fuel economy and 
greenhouse gas standards “have different policy objectives.” 
CARB’s selling point (set out elsewhere in Goldstene’s 
letter) is that combining EPA’s greenhouse gas standards 
with NHTSA’s corporate average fuel economy (CAFE) 
standards yields 33% more fuel savings.

3. The fact that EPA’s greenhouse gas standards utilize 
“different incentives and flexibility features” is irrelevant. 
Neither greenhouse gas regulation nor fuel economy 
regulation is defined by those features and incentives. The 
CAFE program, for example, would still be a fuel economy 
program if it did not allow for payments of fines in lieu of 
compliance or award credits for flex-fuel vehicle sales.

4. Although some technologies—e.g., improved sealants 
for automobile air conditioning systems—“are not counted 
under fuel economy measures,” such technologies address 
only 5.1% of motor vehicle greenhouse gas emissions.32 
The remaining 94.9% can only be addressed by fuel-saving 
technologies. For that share, fuel economy improvements 
do reduce greenhouse gas emissions “commensurately.”

Being highly “related to” fuel economy, California’s AB 1493 
program violates EPCA’s express prohibition.

VII. CARB: Fuel Economy Retro

Although not an issue Johnson considered when denying 
the California waiver, it is worth noting that the fuel economy 
program implicitly established by AB 1493 conflicted with fuel 
economy reforms Congress had enacted in the 2007 Energy 
Independence and Security Act (EISA). EISA replaced the “flat” 
standards of the original CAFE program, which applied to an 
automaker’s entire fleet, with standards based on fuel efficiency-
related vehicle “attributes.” The “attribute-based” standards 
NHTSA developed vary according to a vehicle’s “footprint”—
the area formed by the wheel base multiplied by the track 
width. The flat, fleet-wide approach encouraged automakers 
to increase production and sale of smaller vehicles to offset 
the sale of larger, more profitable vehicles rather than improve 

fuel economy across all vehicle types. Congress switched to the 
attribute-based approach in hopes of encouraging compliance 
via technological innovation.33

Although California’s greenhouse gas emission standards 
are calibrated in CO2-equivalent grams per mile rather than 
miles per gallon, they are flat, not attribute-based. As in the 
pre-EISA federal program, there is one average standard for all 
light vehicles and one for all heavier vehicles. As CARB noted 
last year:

The AB 1493 regulations set separate greenhouse gas 
emission standards for both passenger cars and light-duty 
trucks (PC/LTD1) and heavier light-duty trucks and 
medium-duty passenger vehicles (LDT2/MDPV). . . . 
Compliance is determined on a fleet-wide basis, meaning 
that while each individual model can be above or below 
the standard, the average of a manufacturer’s fleet must 
meet the standard or else the manufacturer incurs debits 
that must be equalized within five years.34

Between the time California applied for a waiver and Johnson’s 
denial in March 2008, AB 1493 had become a fuel economy 
anachronism, mandating a regulatory structure Congress 
had discarded. The Historic Agreement obscures the basic 
incompatibility between AB 1493 and EISA by aligning CARB’s 
standards with NHTSA’s.

VIII. The Process Behind the Agreement

The process by which the “Historic Agreement” was 
negotiated raises additional legal issues. The Presidential Records 
Act states:

Through the implementation of records management 
controls and other necessary actions, the President shall 
take all such steps as may be necessary to assure that the 
activities, deliberations, decisions, and policies that reflect 
the performance of his constitutional, statutory, or other 
official or ceremonial duties are adequately documented 
and that such records are maintained as Presidential records 
pursuant to the requirements of this section and other 
provisions of law.35

Rather than documenting the negotiations producing the 
“Historic Agreement,” White House Environment Czar Carol 
Browner required participants to observe a “vow of silence” and 
forbade them to take notes. “We put nothing in writing, ever,” 
CARB Chairman Mary Nichols told The New York Times.36

In his September 30, 2011 letter to Administrator 
Jackson,37 Chairman Issa notes three circumstances suggesting 
that the Obama Administration tied its offer of bailout money 
to automakers’ participation in the agreement:

1. The Administration reached multi-billion dollar 
agreements to bail out GM and Chrysler three weeks after 
the “Historic Agreement” was struck.

2. Former EPA Associate Administrator Lisa Heinzerling 
served on “the Presidential Task Force charged with bailout 
negotiations and was also a primary negotiator of the 
‘Historic Agreement.’”
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3. One domestic manufacturer received over $200 million 
in federal support for the development of electric vehicles—
“two loans being authorized in the weeks leading up to the 
agreement, and one authorized on May 20, 2009, the day 
after the ‘Historic Agreement’ was announced. . . .”

A deal combining bailout money with protection from the 
patchwork possibility EPA created could be characterized as 
an offer the auto industry could not refuse.

IX. More on The Process

The more recent negotiations culminating in the EPA/
NHTSA/CARB greenhouse gas/fuel economy standards for 
model years 2017-2025 also appear to be problematic.

Citing Jeremy Anwyl,38 CEO of Edmunds.com, and Jack 
Nerad39 of Kelley Blue Book, in an August 11, 2011 letter40 
to White House Counsel Kathryn Ruemmler, Chairman Issa 
contends that although the Administration conferred with 
environmentalists, automakers, and union labor, there was 
no one at the table representing “the very consumers who will 
be asked to buy a new generation” of higher-priced vehicles. 
The 54.5 mpg standard was the product of an “off-the-record 
political negotiation.” From this point on, the rulemaking 
process will be a “mere formality”—a criticism also voiced 
by Amy Sinden of the pro-regulatory Center for Progressive 
Reform.41

The Administrative Procedure Act “does provide agencies 
with the option of conducting a negotiated rulemaking,” 
notes Issa. However, “such a process is subject to additional 
transparency requirements, such as those required under FACA 
[Federal Advisory Committee Act].” FACA requires the head 
of the lead agency to (i) make an official determination that a 
negotiated rulemaking committee serves the public interest;42 
(ii) publish in the Federal Register a notice that lists the persons 
proposed to represent the affected interests, describes the agenda 
of the negotiation, and solicits public comment;43 and (iii) 
keep minutes and records.44 EPA and NHTSA, the lead federal 
agencies in the negotiation, did not take those steps.

X. Outside the Scope of Law?

Issa also contends that the Obama Administration’s 
recent fuel economy deal is “outside the scope of law.” EPA and 
NHTSA plan to establish fuel economy standards for model 
years 2017-2025—a nine-year period. But EPCA limits the 
setting of fuel economy standards to “not more than 5 model 
years.”45

EPA and NHTSA address this issue in their November 
2011 joint proposed rulemaking. Due to EPCA’s five-year 
limitation, NHTSA’s CAFE standards for MYs 2022-2025 are 
“conditional.” In contrast, “EPA’s standards for those model 
years will be legally binding when adopted in this round.” 
NHTSA’s MY 2022-2025 standards “will be determined 
with finality in a subsequent, de novo, notice and comment 
rulemaking” based on a “mid-term evaluation” to be completed 
no later than April 1, 2018. To maintain the “benefits” of 
“harmonization,” NHTSA is proposing standards for all nine 
model years, “but the last 4 years of standards will not be legally 
binding as part of this rulemaking.”46

Thus, to get around EPCA’s five-year limit, NHTSA 
proposes only to propose but not finalize fuel economy standards 
for MYs 2022-2025. Yet automakers had better plan to comply 
with those standards anyway, because EPA’s standards for 
MYs 2022-2025 are legally binding, the two sets of standards 
are “harmonized,” and NHTSA will finalize its standards (or 
something similar) after a “mid-term evaluation.” NHTSA’s 
“conditional,” “non-binding” MY 2022-2025 standards are 
not voluntary.

The agencies’ joint proposed rule does not explain the legal 
basis for this plan. Nowhere does EPCA authorize NHTSA 
to propose “conditional” fuel economy standards, much less 
“conditional” standards that exceed the five-year limitation.

This nine-year plan also conflicts with another EPCA 
provision. EPCA obligates the Secretary of Transportation to 
consider “economic practicability” when setting fuel economy 
standards.47 But, observes Issa, “At this time it is impossible for 
NHTSA to adequately consider economic practicality for fuel 
standards in MYs 2022-25, primarily because car manufacturers 
themselves do not have product plans for that year, and market 
conditions are unknown 14 years into the future.”48

XI. Harmonized and Consistent?

In Massachusetts v. EPA, the Court rejected the argument 
that EPA “cannot regulate carbon dioxide emissions from motor 
vehicles because doing so would require it to tighten mileage 
standards, a job (according to EPA) that Congress has assigned 
to DOT [Department of Transportation].” The Court did not 
explain why it rejected that argument. It simply asserted: “The 
two obligations may overlap, but there is no reason to think 
the two agencies cannot both administer their obligations and 
yet avoid inconsistency.”49

Recent history suggests the two agencies cannot avoid 
inconsistency. NHTSA’s approval of a nine-year fuel economy 
standards program conflicts with EPCA’s five-year limitation. 
NHTSA and EPA’s off-the-record stakeholder negotiations 
conflict with FACA and the Presidential Records Act. 
NHTSA’s support for the California waiver conflicts with 
EPCA’s prohibition of state laws and regulations “related to” 
fuel economy.

Echoing the Court, the agencies claim that EPA and 
CARB’s greenhouse gas standards are “harmonized and 
consistent” with NHTSA’s fuel economy standards. Yet the 
same officials contend that if Congress were to overturn EPA’s 
greenhouse gas component of the Tailpipe Rule, Americans 
would consume 25% more oil (an additional 19.1 billion 
gallons) over the lifetime of the same vehicles. How can that 
be?

CARB Executive Director David Goldstene addresses the 
issue in his aforementioned letter to Chairman Whitfield:

That the National Program [NHTSA + EPA] achieves 
greater emissions reductions and fuel savings than 
the CAFE standards alone is a result of the different 
underlying statutory authority that results in different 
program components. The four key differences are: 1) 
unlike the Energy Policy Conservation Act (EPCA), the 
CAA [Clean Air Act] allows for the crediting of direct 
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emission reductions and indirect fuel economy benefits 
from improved air conditioners, allowing for greater 
compliance flexibility and lower costs; 2) EPCA allows 
Flexible Fuel Vehicle (FFV) credits through model year 
2019, whereas the EPA standard requires demonstration 
of actual use of a low carbon fuel after model year 2015; 3) 
EPCA allows for the payment of fines in lieu of compliance 
but the CAA does not; and 4) treatment of intra firm 
trading of compliance credits between cars and light trucks 
categories.50

Difference 1) doesn’t get us near 19.1 billion gallons in 
additional fuel savings. According to the Tailpipe Rule, CO2 
emissions due to air conditioner-related loads on automobile 
engines account for 3.9% of total passenger car greenhouse 
gas emissions, and various technologies could reduce air 
conditioner-related CO2 emissions by 10% to 30%.51 A 30% 
reduction of the 3.9% of motor vehicle emissions associated with 
air conditioner engine load would decrease fuel consumption 
by only 1.1%.

Differences 2) and 3) are likely the big factors. Per 
difference 2), automakers cannot comply with EPA’s greenhouse 
gas standards by manufacturing flexible-fueled vehicles. And per 
difference 3), automakers cannot pay fines in lieu of compliance 
with EPA’s greenhouse gas standards.

Because of differences 2) and 3), EPA will be able to 
mandate additional fuel savings beyond those required by the 
statutory scheme Congress created.

The National Program is “harmonized and consistent” 
only in the sense that EPA and CARB’s standards trump 
NHTSA’s standards when the two conflict. Yet, to repeat, 
Congress authorized NHTSA, not EPA, to prescribe fuel 
economy standards, and prohibited state agencies like CARB 
from doing so.

In a July 11, 2011 letter to Chairman Whitfield 
responding to questions from Energy and Commerce 
Committee members,52 EPA Associate Administrator David 
McIntosh also vouched for the harmony and consistency of 
the National Program.

In his question to EPA, Rep. John Shimkus pointed out 
that EISA extended the CAFE credit granted to manufacturers 
of FFVs, phasing it out in 2020, whereas EPA’s greenhouse 
gas regulations allow credits “only during the period from 
model years 2012 to 2015.” After that, “EPA will only allow 
FFV credits based on a manufacturer’s demonstration that the 
alternative fuel is actually being used in the vehicles.” Shimkus 
asked: “How can this rule be characterized as ‘harmonized and 
consistent’ if the way EPA treats FFV [credits] is markedly 
different than the way Congress mandated FFV credits be 
treated under CAFE?” McIntosh replied:

EPA treats FFVs for model years 2012-2016 the same as 
under EPCA [as amended by EISA]. Starting with model 
year 2016, EPA believes the appropriate approach is to 
ensure that FFV emissions are based on demonstrated 
emissions performance, which will correlate to actual usage 
of alternative fuels. This approach was supported by several 
public comments.

Thus, according to McIntosh, starting in 2016, EPA will 
not give an automaker a CAFE credit for building FFV vehicles 
unless the automaker demonstrates that its customers actually 
use alternative fuels—a requirement inconsistent with EISA. 
Several people submitting comments on EPA’s greenhouse 
gas standards supported this approach. And that is the only 
justification needed to override the policy set forth in law.

In sum:

• In 2016-2019, NHTSA gives credits for building FFVs.

• In 2016-2019, EPA does not give credits for building 
FFVs.

• The two policies are harmonized and consistent.

McIntosh did not reply to another question from 
Shimkus: “Could the logical reason for Congress’s silence on 
FFVs in section 202(a) be that Congress never envisioned the 
Clean Air Act would be used to regulate fuel economy?”

XII. Is California the Tail that Wags the Dog?

The “National Program” transfers power from NHTSA to 
EPA and CARB in a more fundamental way. EPA and CARB 
can compel NHTSA to “harmonize” its regulations with 
theirs just by proposing new, more stringent greenhouse gas 
emission standards. Since EPA attributes endangerment to the 
“elevated concentrations” of atmospheric greenhouse gases, 53 
since even full implementation of the non-ratified Copenhagen 
climate treaty would only slow the growth of atmospheric 
concentrations,54 and since even a “low probability” risk of 
a “high impact” event qualifies as endangerment,55 EPA and 
CARB will always have reason to tighten emission standards.

Even so, the process moved faster than most outsiders 
expected. On May 21, 2010, President Obama issued a 
memorandum directing EPA and NHTSA to develop 
greenhouse gas/fuel economy standards for MYs 2017-2025,56 
fourteen days after publication of the agencies’ Tailpipe Rule 
prescribing greenhouse gas/fuel economy standards for MYs 
2012-2016.

Under EISA, NHTSA is not required to prescribe MY 
2017 fuel economy standards until April 2015.57 Yet the 
Administration initially planned to finalize fuel economy 
standards for MY 2017 and later by July 2012, “nearly three 
years before they are due.”58 What is the reason for such a speedy 
turnaround?

In a January 11, 2011 letter to Chairman Issa, the Alliance 
of Automobile Manufacturers reported that “CARB intends 
to pursue the development of its own separate rules for MY 
2017-2025 light duty GHG emission regulations early this 
year—more than a year ahead of the federal rule [emphasis in 
original].” The Alliance letter complained that California’s 
“rushed effort toward a state rulemaking is not in the spirit of a 
collaborative effort to develop a single national program for fuel 
economy/GHG standards.”59 By rushing, California recreated 
the possibility of a fuel-economy patchwork, necessitating a 
new round of stakeholder negotiations and a new “Historic 
Agreement.”60

Two differences between the July 2011 “Historic 
Agreement” and the May 2009 “Historic Agreement” are worth 
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noting. First, whereas the May 2009 agreement set fuel economy 
standards only moderately more aggressive than those proposed 
in NHTSA’s 2008 rulemaking to implement EISA,61 the July 
2011 agreement proposes fuel economy standards that are far 
more aggressive. It is doubtful that Congress would approve a 
54.5 mpg standard if it were proposed in legislation and put 
to a vote. Second, the July 2011 agreement commits EPA to 
grant a waiver for California’s MY 2017-2025 greenhouse gas 
emission standards before California requests it or finalizes the 
standards to which it would apply.62

Note that Obama’s May 21, 2010 memorandum directs 
NHTSA and EPA to “produce joint federal standards that are 
harmonized with applicable State [i.e. California] standards.” 
EPA and NHTSA’s standards are to harmonize with CARB’s 
standards, not the other way around.

The term “National Program” is misleading. Our current 
fuel economy regime is the California Program, not the 
statutory scheme Congress created through either EPCA or 
the Clean Air Act.

XIII. The Greenhouse Briar Patch

In addition to regulating fuel economy, EPA is applying 
Clean Air Act permitting requirements to large stationary 
sources of greenhouse gases: power plants, refineries, steel mills, 
pulp and paper factories, and cement production facilities.63 
EPA will soon establish greenhouse gas New Source Performance 
Standards (NSPS) for coal-fired power plants and petroleum 
refineries.64 If these go unchallenged, it is likely that EPA will 
develop greenhouse gas performance standards for numerous 
other industrial source categories. We can also expect EPA to 
set quasi-fuel economy standards for aircraft, marine vessels, 
and non-road engines and vehicles,65 even though no existing 
statute authorizes any agency to prescribe such standards. In 
short, EPA is legislating climate change policy.

EPA claims that its climate policy regulations follow 
inexorably, like a row of falling dominoes, from Mass. v. EPA. 
According to EPA, the Court left the agency no choice but 
to make an endangerment finding, the Endangerment Rule 
compelled EPA to establish motor vehicle greenhouse gas 
emission standards, the Tailpipe Rule automatically made 
greenhouse gases from “major” stationary sources “subject to 
regulation” under the Prevention of Significant Deterioration 
(PSD) pre-construction and Title V operating permits 
programs, and litigation pursuant to the Endangerment Rule 
compelled EPA to establish NSPS for coal-fired power plants 
and petroleum refineries.

EPA’s reading of Mass. v. EPA will be tested in litigation 
before the D.C. Circuit Court of Appeals in Coalition for 
Responsible Regulation, Inc. v. EPA. Petitioners seek to overturn 
EPA’s Endangerment, Tailpipe, Triggering, and Tailoring 
Rules.66 Whatever the ruling in that case, Congress would still 
be free to overturn the agency’s greenhouse gas regulations for 
either statutory or policy reasons.

A question seldom explored, however, is why, in Mass. v. 
EPA, counsel for EPA did not argue then, as EPA argues now, 
that regulating greenhouse gases via the Clean Air Act leads to 
“absurd results.”

EPA’s July 2008 Advance Notice of Proposed Rulemaking,67 
June 2010 greenhouse gas Tailoring Rule,68 and September 2011 

brief in Coalition for Responsible Regulation v. EPA69 develop 
the argument that applying PSD and Title V permitting 
requirements to greenhouse gases produces regulations that 
conflict with and undermine congressional intent.

Whereas only large industrial facilities emit enough 
smog- and soot-forming air pollutants (100/250 tons per 
year) to meet the PSD/Title V major source applicability 
thresholds, millions of non-industrial facilities—big box 
stores, office buildings, churches, hospitals, schools, Dunkin 
Donut shops—emit enough carbon dioxide (CO2) to meet 
the thresholds. Permitting agencies could not keep up with the 
volume of permit applications, and the ever-growing backlog 
would cripple both environmental enforcement and economic 
development. Annual PSD permit applications would jump 
from 280 to more than 81,000 per year, a 300-fold increase. 
Sources requiring operating permits would increase from 
14,700 to 6.1 million, a 400-fold increase. A 40-fold increase 
in permit applications would extend processing time from 
6-10 months to 10 years—greatly exceeding the maximum of 
18 months allowed by the statute.70 To avoid permit gridlock, 
EPA and its state counterparts would have to hire an estimated 
230,000 additional staff at any annual cost to taxpayers of $21 
billion.71

This assessment raises several questions. Why didn’t 
counsel for EPA explain to the Supreme Court that an 
endangerment finding would lead, via a tailpipe rule, to 
absurd results? Why didn’t EPA’s counsel argue that the chain 
of causality from endangerment finding to absurd results is 
evidence Congress did not design or intend for the Clean Air 
Act to be a framework for greenhouse gas regulation?

To suggest that EPA had no grasp of the regulatory 
ramifications of an endangerment finding until after the Court 
decided Mass. v. EPA is not credible. It is tantamount to saying 
that the expert in the Clean Air Act did not understand how 
the statute works.

In June 1998, technology analyst Mark P. Mills published 
a report warning that a CO2 endangerment finding could 
compel EPA to regulate over 1 million small- to mid-sized 
businesses.72 The study was a response to EPA General Counsel 
Jonathan Z. Canon’s April 1998 memorandum, which argued 
that several Clean Air Act regulatory provisions are “potentially 
applicable” to greenhouse gases.73 Petitioners in Mass. v. EPA 
cited the Cannon memorandum in their initial petition for 
a rulemaking to establish greenhouse gas emission standards 
for new motor vehicles.74 The Mills study was published by 
the Greening Earth Society, a project of the Western Fuels 
Association, one of EPA’s stakeholders. The agency could not 
have been unaware of it.

In its brief in Coalition for Responsible Regulation v. EPA, 
EPA states that for more than thirty years, it has consistently 
taken the position that PSD applies to any regulated air 
pollutant. In the agency’s words: “EPA expressly confirmed 
the applicability of PSD to any pollutant regulated under 
the Act, including specifically all non-NAAQS pollutants, in 
regulations issued in 1978, 1980, and 2002.”75 Greenhouse 
gases would become “regulated air pollutants” the moment 
any EPA regulation controlling greenhouse gas emissions from 
motor vehicles took effect.
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In Mass. v. EPA, the Court based its decision partly on the 
view that an endangerment finding would not lead to “extreme 
measures,” such as an outright ban on motor vehicle greenhouse 
gas emissions.76 However, requiring tens of thousands of small 
sources to obtain PSD permits and 6.1 million to obtain Title 
V permits annually would be an extreme case. The Court 
might not have been so quick to dismiss the risk of “extreme 
measures” had it understood how a section 202 endangerment 
finding would affect EPA’s obligations under other provisions 
of the Act.

EPA’s counsel similarly made no attempt to challenge 
petitioners’ argument that the case dealt solely with EPA’s 
authority to regulate new motor vehicles under Title II of the 
Clean Air Act, which, they asserted, is “separate” from Title I, 
and “entirely separate” from the agency’s Title I authority to 
promulgate national ambient air quality standards (NAAQS).77 
But the PSD program is a Title I program. Moreover, once EPA 
made an endangerment finding under section 202 and began 
regulating stationary sources under PSD, it was predictable 
that EPA would sooner rather than later develop greenhouse 
gas performance standards for industrial source categories 
under section 111, also a Title I authority.78 Title I and Title 
II may be “separate” but they are not “entirely separate”; they 
are linked.

Moreover, EPA’s Title II endangerment finding arguably 
creates a compelling precedent for NAAQS regulation of 
greenhouse gases.

As noted above, EPA attributes endangerment of 
public health and welfare to the “elevated concentrations” of 
atmospheric greenhouse gases. Having made this determination 
under section 202, EPA could not without self-contradiction 
fail to make the same finding in a section 108 endangerment 
proceeding. Section 108 requires EPA to initiate a NAAQS 
rulemaking for “air pollution” from “numerous or diverse 
mobile or stationary sources” if such pollution “may reasonably 
be determined to endanger public health or welfare.” Carbon 
dioxide obviously comes from numerous and diverse mobile 
and stationary sources, and EPA has already determined that 
the associated “air pollution” — the “elevated concentration”—
endangers public health and welfare. Logically, EPA must 
now establish NAAQS for greenhouse gases set below current 
atmospheric levels.

Environmental groups have picked up on this logic. In 
December 2009, the Center for Biological Diversity and 350.
Org petitioned EPA to initiate rulemakings, under section 
108, to establish NAAQS for CO2 at 350 parts per million 
(about 40 parts per million below current concentrations) 
and for other greenhouse gases at preindustrial levels.79 There 
is a large potential for “extreme measures.” The Clean Air Act 
requires states to come into attainment with primary (health-
based) NAAQS within five years, or no later than ten years if 
EPA determines additional time is required.80 Yet not even a 
worldwide depression permanently reducing global economic 
output and emissions to, say, 1970 levels would stop greenhouse 
gas concentrations from rising.81

For perspective, the Waxman-Markey bill aimed to help 
achieve the Copenhagen climate treaty goal of stabilizing 
atmospheric CO2-equivalent greenhouse gas concentrations 

at 450 parts per million by 2050.82 A NAAQS requiring states 
to make a proportionate contribution83 to CO2 stabilization 
at 350 parts per million and other greenhouse gases at pre-
industrial levels in five to ten years would cause the United 
States to become a single non-attainment area, and the Clean 
Air Act would function as a no-growth mandate, contradicting 
a core purpose of the Act: protecting the “productive capacity” 
of the population.84

It is tempting to dismiss NAAQS regulation of greenhouse 
gases as a conceit of leftwing extremism or rightwing paranoia. 
But EPA’s July 2008 Advance Notice of Proposed Rulemaking 
contains a lengthy discussion of the subject,85 and the 
Department of Justice’s (DOJ) August 2010 brief before the 
Supreme Court in American Electric Power v. Connecticut treats 
NAAQS as a viable mechanism for regulating greenhouse 
gases.

DOJ’s brief argues that EPA’s current and future Clean 
Air Act regulations preempt federal common law litigation to 
control greenhouse gas emissions. The brief mentions section 
202 (motor vehicle standards), section 165 (PSD permitting), 
section 111 (new source performance standards), and Title V 
(operating permits) as applicable Clean Air Act authorities. 
Then there is the following: “Section 108 of the CAA also 
provides EPA with a mechanism for listing pollutants that 
‘endanger public health or welfare’ and meet certain other 
criteria. When an air pollutant is listed, the Act requires States 
to regulate emissions to prevent pollution from exceeding EPA 
standards.”86 EPA’s Tailoring Rule, which seeks to avoid permit 
gridlock by exempting small greenhouse gas emitters from PSD 
and Title V, would not mitigate the economic fallout from 
NAAQS regulation of greenhouse gases.

The Tailoring Rule has legal problems of its own. Over the 
next five years, the Tailoring Rule replaces the statute’s numerical 
definitions of “major emitting facility”—a potential to emit 
250/100 tons per year—with new thresholds—a potential 
to emit 100,000/75,000 tons—that are orders of magnitude 
larger. “Tailoring” is the same as amending in this scenario. 
Administrative agencies have no authority to amend statutes. 

Here, then, is the argument EPA’s counsel did not make 
in Mass. v. EPA:

• EPA cannot regulate greenhouse gases from new motor 
vehicles under section 202 without regulating greenhouse 
gases throughout the economy under the Act as a whole, 
including PSD, Title V, NSPS, and, logically, NAAQS.

• There is no evidence, textual, historical, or otherwise, 
that when Congress enacted the Clean Air Act in 1970, or 
amended the Act in 1977 and 1990, it intended for EPA 
to implement an economy-wide climate change mitigation 
program.

• Indeed, regulating greenhouse gases through the Clean 
Air Act leads to “absurd results”—extreme measures that 
conflict with and undermine congressional intent.

• “Tailoring” (amending) the Act to avoid crashing the PSD 
and Title V programs would simply substitute one absurd 
result for another, because administrative agencies have no 
power to amend statutes.
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• Absurd results are additional evidence that Congress 
did not design or intend the Clean Air Act to be used as a 
framework for regulating greenhouse gases. 

It is unclear whether EPA’s counsel did not make these 
arguments for this reason, but by losing the case, EPA gained 
the power to regulate CO2, the most ubiquitous byproduct of 
industrial civilization.
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I. Introduction

On November 1, 2011, the Supreme Court heard 
oral arguments in Minneci v. Pollard, a case that 
will determine whether employees of government 

contractors can be held liable for damages for alleged 
constitutional violations under Bivens v. Six Unknown Named 
Agents of Federal Bureau of Narcotics and its progeny.1 Minneci 
should resolve a circuit split between the Ninth Circuit, which 
held that employees of government contractors can be held liable 
under Bivens, and the Fourth, Tenth, and Eleventh Circuits, 
which held that they could not. In resolving this circuit split, 
the Supreme Court will need to address a number of questions 
that have divided lower courts for many years, such as whether 
employees of governmental contractors are considered federal 
actors; whether recognition of a Bivens claim is precluded if a 
plaintiff has alternative remedies, even if those remedies are not 
congressionally crafted; and how the imposition of asymmetrical 
liability costs on government contractors impacts availability 
of a Bivens remedy.

II. Overview of Existing Case Law

The Supreme Court’s opinion in Minneci, regardless of 
which way it is decided, should resolve a question left undecided 
in Correctional Services Corp v. Malesko.2 In Malesko, a divided 
Supreme Court3 held that inmates in privately-operated 
correctional facilities could not bring a Bivens claim against the 
corporation that operated the facility.4

The Supreme Court found that extending Bivens 
liability to private corporations would not advance Bivens’ 
goal “to deter individual federal officers from committing 
constitutional violations.”5 Allowing liability against an 
employer would undermine Bivens’ deterrent effect because “if 
a corporate defendant is available for suit, claimants will focus 
their collection efforts on it, and not the individual directly 
responsible for the alleged injury.”6

Additionally, the Court reasoned that extending Bivens 
to private corporations was in all meaningful aspects the same 
as allowing liability against the federal agency that employed 
an offending federal officer, a proposition the Supreme Court 

rejected in FDIC v. Meyer.7 An alternative outcome would 
provide inmates in privately-operated facilities with a superior 
remedy to those enjoyed by inmates in government-operated 
facilities.8 The Supreme Court explained that “[w]hether it 
makes sense to impose asymmetrical liability costs on private 
prison facilities alone is a question for Congress, not us, to 
decide.”9

This concern over asymmetrical liability costs was a central 
factor in the Supreme Court’s other main reason for refusing 
to extend Bivens to private corporations. Because inmates in 
privately-operated facilities could bring claims under state tort 
law, they “enjoy a parallel tort remedy that is unavailable to 
prisoners housed in Government facilities.”10 The existence of 
“alternative remedies [that] are at least as great, and in many 
respects greater, than anything that could be had under Bivens”11 
counseled against the “marked extension of Bivens”12 sought by 
the plaintiff. The Supreme Court also noted that like inmates 
in facilities operated by the Bureau of Prisons, inmates in 
private facilities could bring concerns over their conditions of 
confinement to the attention of the BOP either through suits 
against the BOP for injunctive relief in federal courts or the 
BOP’s Administrative Remedy Program.13

Although Malesko resolved the issue of whether a Bivens 
remedy was available against a private company that operates a 
correctional facility, both sides of the opinion recognized that 
they were not addressing whether the individual employees of 
the private contractor could be held liable under Bivens. The 
majority recognized that Malesko was not “seek[ing] a cause of 
action against an individual officer” as in prior cases extending 
Bivens.14 Similarly, the dissent noted that “the question [of ] 
whether a Bivens action would lie against the individual 
employee of a private corporation . . . is not raised in the 
present case.”15

This open question regarding the liability of the 
employees of private contractors has vexed the lower courts 
for years: divided panels of the Fourth and Tenth Circuits 
and a unanimous panel of the Eleventh Circuit determined a 
Bivens remedy was not available, while a divided panel of the 
Ninth Circuit recently recognized a Bivens remedy against the 
employees of government contractors.

A. An Equally Divided Tenth Circuit Holds that Employees of 
Private Contractors Are Not Subject to Liability Under Bivens in 

Peoples v. CCA Detention Centers

Cornelius E. Peoples filed two Bivens complaints regarding 
his pretrial detention in a federal prison operated by CCA, a 
private, for-profit corporation.16 In the first complaint (Peoples 
I), Peoples described how he feared attack by members of 
the “Mexican Mafia.”17 Despite filing formal and informal 
grievances, he was placed in the same prison unit as the 
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Mexican Mafia members and was not transferred to a new unit 
until after he was physically assaulted twice.18 In the second 
complaint (Peoples II), he described how CCA had kept him in 
administrative segregation, where he did not have access to a law 
library, for thirteen months. He did not receive written notice 
of the reasons for administrative segregation immediately, and 
he did not receive a hearing for five months. He also believed 
that his phone calls with his attorney were unconstitutionally 
monitored.19

Citing Malesko, the district court dismissed Peoples I for 
lack of subject matter jurisdiction, as the availability of other 
remedies precluded a Bivens claim.20 A different judge on the 
district court dismissed Peoples II on different grounds after 
assuming that a Bivens claim against the individual defendants 
was available, as the Tenth Circuit had not addressed the issue.21 
Peoples timely appealed both dismissals, and the Tenth Circuit 
considered them together.

After noting that the availability of a Bivens claim was not 
a jurisdictional question but a remedies question,22 the Tenth 
Circuit panel held that a Bivens claim does not exist against 
individual employees of a private corporation operating a federal 
prison. As no courts of appeals had considered whether the 
existence of a state-law remedy precluded the extension of Bivens 
to employees of privately-operated prisons in the four years 
since Malesko, the court looked at two district court opinions.23 
In Sarro v. Cornell Corrections, Inc., the Rhode Island district 
court held that while under Malesko a prisoner could not sue 
the corporation that operated the prison, the prisoner could 
sue the corporation’s employees.24 The Sarro court reasoned 
that this served the core purpose of Bivens, which was to deter 
individuals; that this would create parity among guards in 
federally-operated prisons and guards in privately-operated 
prisons; that no federal remedies were available to prisoners in 
pretrial detention like Sarro; and that allowing the availability of 
a Bivens remedy to rest on the availability of a state tort remedy 
would make federal prisoners’ remedies vary by state, which 
Bivens sought to avoid.25 In Peoples I, the court held that under 
Malesko, a Bivens claim was only available when the prisoner 
had no alternative remedy. Therefore, the availability of a state 
tort remedy precluded allowing a Bivens claim against individual 
employees of a private prison operator.26

The Tenth Circuit adopted the analysis of Peoples I, basing 
its opinion on the limited circumstances in which a Bivens 
action is available, as described in Malesko. The availability of an 
alternative state tort remedy removed Peoples from the category 
of plaintiffs who may pursue a Bivens claim.27 The court also 
noted that whatever asymmetries in liability between federally- 
and privately-operated prisons existed, they were not created by 
the court; instead, the court maintained the status quo.28 While 
there were policy reasons to extend Bivens liability to individual 
employees of private corporations operating federal prisons, the 
decision to do so is best left to Congress.29

Judge Ebel’s dissent argued that the only “alternate 
‘cause of action’ sufficient to preclude a Bivens action must be 
a constitutional cause of action.”30 Thus, state law tort remedy 
is insufficient. Malesko is best read as preserving Bivens claims 
against private individuals.31 The best way to promote federal-
state and public-private parallelism is through allowing suits 

against private individuals, as allowed under § 1983.32 Allowing 
suits against individuals would provide uniformity of liability 
instead of making the protection of prisoners’ constitutional 
rights “depend on the varying contours of state law” and on the 
facts.33 And finally, the goal of individual deterrence embodied 
in the Bivens remedy is undermined by not allowing federal 
prisoners to sue individual private prison operators.34

The issue was eventually addressed by the Tenth Circuit 
en banc. However, the en banc court was evenly divided on the 
issue, which meant that while the district court’s dismissal of the 
claim was affirmed, the case carried no precedential value.35 

B. The Fourth Circuit Agrees that a Bivens Remedy Is Unavailable 
but Is Divided over Whether GEO’s Employees Are Federal Actors 

in Holly v. Scott36

Ricky Holly, an inmate incarcerated at Rivers Correctional 
Institution in Winton, North Carolina, claimed that GEO’s 
employees violated his Eighth Amendment rights by failing to 
properly treat his diabetes.37 Holly brought suit under Bivens 
against the facility’s warden and his treating physician.38 The 
defendants were “both employed directly by GEO, and thus the 
only link between their employment and the federal government 
is GEO’s contract with the BOP.”39 At the district court level, 
the defendants unsuccessfully sought to have Holly’s claim 
dismissed on the basis that as employees of a private corporation 
they were not subject to liability under Bivens.40

On appeal, a divided panel of the Fourth Circuit Court of 
Appeals reversed the district court’s ruling and held that GEO’s 
employees were not subject to suit under Bivens. The majority 
opinion, authored by Judge J. Harvie Wilkinson and joined by 
Judge R. Bryan Harwell of the United States District Court of 
South Carolina (sitting by designation), began by reviewing 
the Supreme Court’s reluctance to expand the Bivens doctrine 
almost since its inception.41 This reluctance is based in part 
on the fact that “‘a decision to create a private right of action 
is one better left to legislative judgment in the great majority 
of cases.’”42 Moreover, as Congress established the statutory 
provisions that allowed inmates to be housed in private facilities 
based on “the belief that private management would in some 
circumstances have comparative advantages in terms of cost, 
efficiency, and quality of service . . . add[ing] a federal damages 
remedy to existing avenues of inmate relief might well frustrate 
a clearly expressed congressional policy.”43

In the majority’s view, extending Bivens to GEO’s 
employees was precluded by two factors. “First, defendants are 
private individuals, not government actors. Second, Holly has 
an adequate remedy against defendants for his alleged injuries 
under state law.”44

The defendants’ status as private individuals was a key 
aspect of the Court’s analysis because of “the importance of a 
party’s private status in our constitutional scheme. The Bill of 
Rights is a negative proscription on public action—to simply 
apply it to private action is to obliterate ‘a fundamental fact of 
our political order.’”45 Restricting the applicability of the Bill 
of Rights to public action “‘preserve[s] an area of individual 
freedom by limiting the reach of federal law and federal judicial 
power.’”46 By maintaining this distinction between public and 
private action, courts “maintain the Bill of Rights as a shield 
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that protects private citizens from the excesses of government, 
rather than a sword that they may use to impose liability upon 
one another.”47

Although the Court “harbor[ed] some doubt as to whether 
such liability would ever be appropriate,” it went on to analyze 
whether the GEO defendants could be considered federal actors 
under the “state action” doctrine applied to constitutional claims 
under Section 1983.48 The Court undertook this analysis despite 
the fact that “the Supreme Court ‘ha[s] never held that the 
contours of Bivens and § 1983 are identical.’”49

Ultimately, the Court found that GEO’s employees are not 
federal actors under the public function test because they did not 
exercise powers traditionally reserved to the state.50 In reaching 
this conclusion, the majority focused on the Supreme Court’s 
determination in Richardson v. McKnight51 that the operation 
of correctional facilities was not a traditional public function 
because “the private operation of jails and prisons existed in 
the United States in the eighteenth and nineteenth centuries 
and in England, the practice dated back to the Middle Ages.”52 
As Holly’s alleged injury arose “out of defendants’ operation 
of the prison [and] not the fact of Holly’s incarceration,” the 
defendants did not engage in a traditionally public function and 
therefore were not federal actors subject to Bivens liability.53

The Fourth Circuit also rejected Holly’s contention that 
the Supreme Court’s holding in West v. Atkins54 required the 
court to find that “the provision of medical care to an inmate 
is always a public function, regardless of what entity operates 
the correctional facility where he is housed.”55 In West, the 
Supreme Court held that “a physician employed by North 
Carolina to provide medical services to state prison inmates [] 
acted under color of state law for purposes of § 1983.”56 The 
crucial distinction, according to the Fourth Circuit, was that 
in this case the defendants had no direct relationship with the 
governmental entity.57 The Court could not conclude “that 
provision of medical care in a private prison is somehow a 
‘public function’ while maintaining fidelity to Richardson that 
the prison’s general operation is not.”58

The Court also held that the existence of adequate, and 
perhaps superior, state tort remedies precluded an extension 
of Bivens. According to the majority, the Supreme Court 
has only extended Bivens in situations where the plaintiff 
lacked any alternative remedy against the allegedly offending 
individual.59 Here “North Carolina law . . . supplies Holly 
with multiple claims against the individual defendants.”60 
Thus, there was no need to recognize a Bivens claim against 
the GEO defendants.

Judge Dianna Gribbon Motz filed an opinion that, 
while concurring in judgment, vehemently disagreed with the 
majority’s analysis of the federal actor issue. Under Judge Motz’s 
analysis, the question was foreclosed by the Supreme Court’s 
holding in West. She believed that the defendants qualified as 
federal actors because they “perform a public function delegated 
to them by the federal government, and they assume the 
necessary obligations inherent in that function.”61 However, 
Judge Motz concurred in the judgment because the availability 
of adequate state remedies precluded recognition of a new Bivens 
cause of action.62

C. The Eleventh Circuit Determines that the Presence of Adequate 
State Remedies Precludes a Bivens Claim in Alba v. Montford

Luis Francisco Alba filed a Bivens suit against individual 
employees of Corrections Corporation of America (“CCA”), a 
private corporation that operated the federal prison in Georgia 
in which he was incarcerated.63 He alleged that, pursuant to a 
CCA policy, the employees failed to provide him with proper 
post-operative treatment after surgery for a benign goiter in his 
throat.64 The district court dismissed Alba’s claim at the initial 
screening stage because, as Alba had “adequate remedies in state 
court,” it failed to state a Bivens claim.65

The Eleventh Circuit assumed without deciding that 
CCA was a government actor, but it unanimously agreed with 
the district court that the availability of remedies under state 
tort law rendered a Bivens claim unavailable.66 An alternative 
remedy sufficient to defeat a Bivens claim does not have to be 
a federal remedy because Malesko rejected that argument and 
because the Bivens court expressed concern that Bivens would 
not be able to recover under state tort law.67 Georgia tort law in 
this instance was not inconsistent with the rights protected by 
the Eighth Amendment and even provided Alba with superior 
means of recovery.68 The court also noted that, while Alba did 
not sue CCA, he was challenging CCA’s policy instead of the 
conduct of the individual employees, and the Supreme Court 
“made it abundantly clear” in Malesko that “Bivens will not 
support an action challenging the conduct or policy of a non-
individual defendant.”69

D. The Ninth Circuit Holds that GEO’s Employees are Subject to 
Liability Under Bivens in Pollard v. Minneci

In 2001, Richard Pollard,70 a federal inmate, was 
incarcerated at Federal Correctional Institution at Taft in 
California, a facility operated by the GEO Group, Inc.71 
pursuant to a contract with the Federal Bureau of Prisons.72 
On April 7, 2001, Pollard slipped and fell on a cart left in a 
doorway while working in the facility’s butcher shop.73 The 
facility medical staff took x-rays and determined that Pollard 
may have fractured both of his elbows. 74 He was placed in a 
bilateral sling and referred to an orthopedic clinic outside of 
the facility.75

As Pollard prepared to leave the facility for his orthopedic 
appointment, facility staff ordered him to put on a prison 
jumpsuit.76 Although Pollard claimed that, as a result of the 
injuries to his elbows, putting his arms through the sleeves of the 
jumpsuit “would cause him excruciating pain,” he was required 
to do so before leaving the facility.77 Additionally, Pollard was 
required to wear a “black box” restraining device on his wrists 
despite complaints about the pain caused by the device.78

The orthopedist who saw Pollard diagnosed him with 
“serious injuries to his elbows and recommended that his left 
elbow be put into a posterior splint for approximately two 
weeks.”79 However, when Pollard returned to the facility he was 
told that “due to limitations in staffing and facilities” he would 
not receive the treatment recommended by the orthopedist.80 
Pollard also claimed that over the next several weeks facility 
staff failed to make accommodations that would allow him to 
feed or bathe himself, that he was required to work in spite of 
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his injuries, and that he was required to wear the “black box” 
device before he was allowed to go to a follow-up appointment 
with his orthopedist.”81

Pollard, proceeding pro se, filed suit in the Eastern District 
of California against GEO and a number of GEO’s employees. 
The complaint sought monetary damages from the defendants 
under Bivens for a violation of his Eighth Amendment rights. 
The district court dismissed the GEO suit based on the Supreme 
Court’s holding in Malesko,82 and subsequently dismissed the 
suit against the GEO employees based on the Tenth Circuit’s 
holding in Peoples and the Fourth Circuit’s holding in Holly.83 

Pollard, now represented by counsel, appealed the 
dismissal to the Ninth Circuit Court of Appeals. A divided 
three-judge panel of the Ninth Circuit84 reversed the district 
court’s holding with respect to GEO’s employees. The majority 
opinion, authored by Judge Paez and joined by Judge Hug, took 
direct aim at the reasoning of the various decisions that rejected 
an extension of Bivens, focusing most of its energy on the Fourth 
Circuit’s decision in Holly.85 Ultimately, the majority opinion 
held that Pollard should be able to bring a Bivens claim against 
GEO’s employees because “(1) the GEO employees act under 
color of federal law for purpose of Bivens liability and (2) the 
availability of a state tort remedy does not foreclose Pollard’s 
ability to seek redress under Bivens.”86

The majority determined that GEO’s employees are 
federal actors based on a review of the “‘state action’ principles 
developed by the Supreme Court in suits brought under 42 
U.S.C. § 1983.”87 The majority did not explain why it is 
applying the state action principles developed under Section 
1983 other than to say that both the Ninth Circuit and “[o]ther 
circuits have . . . recognized the similarity of the § 1983 and 
Bivens doctrines.”88

In order to determine whether GEO’s employees were 
engaged in “state action,” the majority applied the “variation” 
of the public function test applied by the Supreme Court in 
West.89 Under this test, a private employee is a state actor and 
subject to liability under Section 1983 if the employee is “‘fully 
vested with state authority to fulfill essential aspects’ of the 
state’s” constitutionally-imposed responsibilities.90 According 
to the majority, GEO’s employees must be federal actors, and 
therefore amenable to suit under Bivens, because “there is no 
principled difference to distinguish the activities of the GEO 
employees in this case from the governmental action identified 
in West.”91 Ultimately, GEO’s employees must be amenable 
to suit under Bivens because Pollard’s alleged constitutional 
“deprivation was caused . . . by the federal government’s exercise 
of its power to punish Pollard by incarceration and to deny 
him a venue independent of the federal government to obtain 
needed medical care.”92

The majority went on to explicitly reject what it considered 
the “illogical reading of West” employed by the Fourth Circuit 
in Holly.93 Under the majority’s reading of West, there is no 
distinction between the actions of a private individual working 
directly for the governmental entity and an individual who is 
working for a private corporation that has a contract with a 
governmental entity.94 West provides that “‘contracting out’ care 
‘does not relieve’ the government of its ‘constitutional duty’ 

to provide adequate care or ‘deprive inmates of the means to 
vindicate their Eighth Amendment rights.’”95

The majority also found unconvincing the Fourth Circuit’s 
refusal to define GEO’s employees as federal actors due to their 
inability to raise the defense of qualified immunity based on the 
Supreme Court’s holding in Richardson.96 Initially, the Pollard 
majority rejected the Fourth Circuit’s reliance on this factor in 
its analysis because “the Court in Richardson expressly noted that 
it ‘did not address [] whether the defendants are liable under 
§ 1983 even though they are employed by a private firm.’”97 
But it goes on to assert that its determination that GEO’s 
employees are federal actors is correct because “in Malesko, the 
Supreme Court explicitly left open the possibility that private 
prison employees could act under the color of federal law and 
therefore face Bivens liability.”98

More central to the disagreements between the Ninth 
and Fourth Circuits was the question of the relevant function 
to be analyzed in determining whether GEO’s employees 
performed a public function.99 The Ninth Circuit rejected 
the Fourth Circuit’s determination that the incarceration of 
prisoners and the management of prisons were separate and 
distinct governmental functions based on West’s statement 
that a prisoners’ constitutional injury from inadequate medical 
care is “‘caused, in the sense relevant for state-action inquiry, 
by the State’s exercise of its right to punish [the prisoner] by 
incarceration.’”100 In the end, the Ninth Circuit 

decline[d] to artificially parse [the power to incarcerate] 
into its constituent parts—confinement, provision of food 
and medical care, protection of inmate safety, etc.—as that 
would ignore that those functions all derive from a single 
public function that is the sole province of the government: 
“enforcement of state-imposed deprivation of liberty.”101 

As the power to incarcerate has been “traditionally the exclusive 
prerogative of the [government],” the Ninth Circuit determined 
that it was appropriate to hold that GEO’s employees were 
undertaking a public function.102

The Ninth Circuit then recognized that a judicially-created 
Bivens remedy is not necessarily required simply by the fact that 
it determined GEO’s employees to be federal actors.103 Before 
recognizing a new Bivens remedy, a court must also analyze 
(1) “whether any alternative existing process for protecting the 
[constitutionally recognized] interest amounts to a convincing 
reason for the Judicial Branch to refrain from providing a new 
and freestanding remedy in damages,” and (2) where there exist 
“any special factors counseling hesitation before authorizing a 
new kind of federal litigation.”104

The Pollard majority determined that the availability of 
state tort remedies to redress inmate injuries was insufficient 
to prohibit the court from recognizing a new Bivens remedy. 
Despite the Supreme Court’s specific language that Bivens 
remedies are only available in the absence of any alternative 
remedy, the Ninth Circuit determined that “the mere existence 
of a potential state law claim did not suffice to preclude a Bivens 
action.”105

The majority went on to hold that the existence of state 
tort remedies did not provide “convincing reasons” to refrain 
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from recognizing a new Bivens claim for two primary reasons. 
Initially, the majority found that Congress’s failure to create 
a statutory remedy to address claims by federal inmates in 
privately-managed facilities counseled in favor of a judicially-
created remedy.106 While the Ninth Circuit cites a number of 
cases in support of this proposition, the only case that directly 
deals with the issue is Carlson v. Green.107 Carlson is among those 
cases from the bygone era of “heady days in which the [Supreme] 
Court assumed common-law powers to create causes of action . 
. . .”108 Additionally, relying on Carlson and the Ninth Circuit’s 
opinion in Castaneda v. United States,109 an opinion rejected 
by the Supreme Court,110 the Ninth Circuit found that state 
tort remedies are insufficient to preclude a judicially-created 
Bivens remedy because the contours of the remedies available 
to each inmate will vary depending on which state the inmate’s 
claim arises.111

According to the Ninth Circuit, there were also no special 
factors counseling hesitation from recognizing a new Bivens 
remedy.112 Adopting a Bivens remedy for inmates in private 
facilities would produce a workable cause of action because 
under Eighth Amendment jurisprudence “the applicable 
standards are clear. There is no need for the district court to 
craft new standards or remedies to address Pollard’s claims.”113 
The Ninth Circuit also held that recognizing a Bivens cause of 
action would enhance the doctrine’s core purpose of deterring 
individual officers from committing unconstitutional acts 
because (1) it would allow inmates to avoid liability caps, 
prefiling certification requirements, and other limitations 
placed on state action; and (2) “Bivens may allow for recovery of 
greater damages in some cases than a state tort law remedy.”114 
However, existence of these asymmetrical liability costs did not 
rise to such a level as to “counsel hesitation in recognizing a 
Bivens remedy here.”115

Based upon its finding that GEO’s employees were federal 
actors, that inmates in privately-operated facilities lacked a 
sufficiently adequate remedy to preclude recognizing a Bivens 
remedy, and that there were no special factors counseling 
hesitation against recognizing such a claim, the majority 
reversed the district court’s decision and allowed Pollard’s Bivens 
claim against GEO’s employees to proceed.116

Dissenting from the majority opinion, Judge Restani 
commented that “[t]he majority overlooks the reality that 
the Supreme Court has recognized Bivens causes of action 
only where federal officials, by virtue of their position, enjoy 
impunity, if not immunity, from damages liability because of 
gaps or exemptions in statutes or in the common law.”117 Such 
gaps did not exist in Pollard’s case because “his ‘alternative 
remedies [under state tort law] are at least as great, and in 
many respects greater than anything that could be had under 
Bivens.”118 Given the existence of an adequate remedy to address 
Pollard’s alleged injury, “bedrock principles of separation of 
powers foreclose[] judicial imposition of a new substantive 
liability.119 Judge Restani also noted that, contrary to the 
majority’s assertion, the Supreme Court has considered state 
tort remedies sufficient to preclude the recognition of a new 
Bivens remedy.120 Moreover, she asserted that “[i]t is to much 
of a stretch to infer, as the majority does,” that the Supreme 
Court would have reached the same result in Wilkie had the 

case involved a handful of state law tort claims instead of an 
amalgamation of state, federal, administrative, and judicial 
remedies.121 Moreover, there was no compelling need to 
ensure uniformity in this area of the law because employees of 
private entities do not receive the same immunities as federal 
officials and the basic elements of state law tort claims “are 
fundamentally the same in every state.”122

Judge Restani also disagreed with the majority’s analysis 
regarding the presence of special factors counseling hesitation in 
recognizing a new type of Bivens claim. In her view, feasibility 
concerns did not counsel in favor of a Bivens remedy for all 
inmates in private facilities because “allowing a Bivens action 
to go forward only where a plaintiff would otherwise have no 
alternative remedy [under state law] is not unduly complicated,” 
and she could not conceive of any circumstances in which state 
tort law would not provide a remedy for an inmate’s claim.123 
Additionally, Judge Restani did not believe that recognizing a 
Bivens cause of action would further the deterrence goals of 
Bivens because state law provided an adequate deterrent effect 
through awards of “compensatory and punitive damages for 
the same conduct . . . .”124 Finally, recognizing a Bivens cause of 
action would only exacerbate the existing asymmetrical liability 
costs between inmates in private and public facilities because 
of the increased types of claims that may be brought against 
the employees of private facilities and their lack of qualified 
immunity from Bivens claims.125

Joining Judge Restani in her rejection of the majority’s 
opinion were the eight judges of the Ninth Circuit who 
dissented from the denial of the GEO defendants’ petition 
to have the matter heard en banc.126 Judge Bea and those 
who joined him believed that it was contrary to Supreme 
Court precedent to recognize a Bivens cause of action because 
“Pollard has a viable suit in state court against each of the 
jailor defendants under theories of intentional or negligent 
tort or medical malpractice.”127 Moreover, the dissenting judges 
found the majority’s concerns regarding lack of uniformity 
were misplaced because of the existence of “an adequate, and 
arguably superior, tort claim under state law.”128 Ultimately, the 
dissenting judges found that 

[t]he panel’s explanation for this disagreement [with other 
circuits] reduces to a policy judgment that plaintiffs in this 
situation should have another forum in which to pursue  
these claims even though an adequate state remedy exists. 
Whatever may be the merits of that policy judgment, it is 
for Congress, not us, to make.129

III. Analysis

A review of the various circuit court opinions, and 
particularly Holly and Minneci, demonstrates where the fault 
lines are on this issue. First, there is a dispute over whether the 
employees of private corporations that operate correctional 
facilities constitute federal actors. Second, the courts disagree 
whether the availability of state tort remedies precludes the 
recognition of a Bivens remedy. Finally, there is controversy over 
whether and to what extent the difference between the private 
and public entities that operate correctional facilities impacts 
a court’s ability to recognize a Bivens remedy.
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With regard to the federal actor question, there is a 
clear dispute over whether this question is governed by West’s 
holding that governmental entities cannot contract away 
their constitutional responsibilities or Richardson’s statement 
that the operation of correctional facilities is not a traditional 
public function.130 Interestingly, at the Supreme Court neither 
Minneci, nor the United States in its amicus brief in support of 
Minneci, spend any meaningful time discussing the federal actor 
issue. Minneci asserts that the resolution of this matter does not 
“require a determination of whether employees of private prison 
operators exercise governmental powers as a general matter.”131 
Similarly, the United States indicates that “the Court need not 
reach this issue to decide this case,” but goes on to indicate that 
if the Court does take up the issue, “the government submits 
that private prison contractors do act ‘under color of law’ for 
certain purposes, including for purposes of federal criminal 
law.”132 Pollard does not make any arguments in support of the 
position that GEO’s employees are federal actors, but instead 
asserts that Minneci’s failure to address the issue constitutes 
a concession of that point.133 While Minneci and the United 
States are correct in their assertion that resolution of the federal 
actor issue is not necessary to resolve the case, addressing the 
issue of when private action reaches the level of government 
action could provide much-needed guidance on this unsettled 
question. This is particularly true in light of the reality that 
while Minneci only deals with prison operators, its reasoning 
will be employed in litigation involving government contractors 
beyond the corrections industry.

The courts of appeals disagree over whether the availability 
of state tort remedies preclude recognition of a Bivens claim. 
Primarily the dispute centers over whether congressionally-
crafted remedies are the exclusive means of prohibiting a Bivens 
claim or whether any adequate remedy will do. According to 
the Ninth Circuit, only remedies crafted by Congress should be 
considered remedies adequate to defeat a Bivens cause of action: 
“The mere availability of a state law remedy does not counsel 
against allowing a Bivens cause of action. . . . [O]nly remedies 
crafted by Congress can have such a preclusive effect.”134 The 
majorities in Holly, Peoples, and Alba held that the availability 
of any alternative remedy precludes a Bivens remedy: “[A] Bivens 
claim should not be implied unless the plaintiff has no other 
means of redress or unless he is seeking an otherwise nonexistent 
cause of action against the individual defendant.”135 The court’s 
judgment of what constitutes an adequate alternative remedy 
will be central to its decision.

Based upon the Supreme Court’s holdings in Malesko, 
where state tort law remedies seem to have been sufficient to 
bar a Bivens cause of action, it appears that Minneci has the 
better argument. However, the Ninth Circuit is correct in its 
statement that the Supreme Court has been less than clear on 
this point.136

Regardless of how the Supreme Court resolves this 
matter, asymmetrical liability costs will exist between private 
and public providers of correctional services. If there is a Bivens 
remedy against the employees of privately-operated correctional 
facilities, inmates in these facilities will have both Bivens and 
state law claims at their disposal. In addition to having an 

additional set of claims, inmates in privately-operated facilities 
will have an easier path to recovery on their Bivens claims 
because the defendants will not be entitled to the defense of 
qualified immunity. A prisoner in a privately-operated prison 
would be able to recover damages from individual prison 
officials for violations that were not clearly established, while 
a prisoner in a federally-operated prison would not be able to 
recover for the same violation. Similarly, a prison official in 
a privately-operated prison would be subjected to personal 
liability in more situations than a prison official in a federally-
operated prison due to the multiple causes of action available 
to plaintiffs. Of course, if the Supreme Court rejects the Ninth 
Circuit’s reasoning, inmates in privately-operated facilities will 
only be able to recover through state law claims. Either way 
inmates in privately-operated facilities are in a vastly different 
position than inmates in federally-operated facilities.

However, a case pending in the Eastern District of 
North Carolina has presented a potential route for inmates in 
privately-operated facilities to seek redress for constitutional 
violations. In Mathis v. The GEO Group, Inc.,137 the court 
has indicated that the Bureau of Prisons may be held liable 
for an Eighth Amendment violation if the BOP’s on-site 
contract monitor is aware of unconstitutional conduct by the 
contractor or its employees and is deliberately indifferent to the 
unconstitutional acts.138 Although Mathis does not involve a 
Bivens claim against the BOP’s on-site contract monitor, the 
potential exists that such a claim could be viable. If such a claim 
were recognized, it would address at least some of the concerns 
raised over the government contracting away its constitutional 
responsibilities.139

Ultimately, the only way the asymmetrical liability issue 
can be addressed, barring some wholesale change in the law, 
is if Congress addresses the issue. Congress has the ability and 
the authority to produce a remedial scheme to address tortious 
conduct, both of a constitutional nature and otherwise, by both 
government contractors and their employees. A congressionally-
crafted cause of action would, most likely, have the additional 
benefit of preempting state law tort claims, which would 
provide the uniformity of liability sought by those who support 
Pollard’s position.

Despite the existence of the controversy over the potential 
liability of the employees of government contractors for several 
years, Congress has shown neither the interest, nor the will, to 
act on this issue. It is unlikely that it will do so at any point 
in the near future and nearly certain that the issue will not be 
addressed prior to the Supreme Court resolving Minneci. 

IV. Conclusion

A decision to uphold the Ninth Circuit could signal a shift 
in the Supreme Court’s approach to recognizing judicial causes 
of action. The Court may be less willing to wait for Congress 
to act to protect constitutional rights and more willing to fill in 
the gaps where Congress has been silent: a return to the “heady 
days in which [courts] assumed common-law powers to create 
causes of action.”140 As in Davis and Carlson, it could also be 
a narrow expansion limited to the facts in Minneci and only 
apply to suits by prisoners against prison officials employed by 
a private corporation that operates a federal prison.
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Practically, a decision upholding the Ninth Circuit 
could lead to increased costs in government contracting and 
increased litigation. If employees of government contractors 
may be subject to individual liability for possible constitutional 
violations, they will demand higher pay or indemnification, 
which will in turn drive up the cost of the contracts to the 
government. The courts will also face more suits filed by 
prisoners. Given the increasing number of prisons operated 
by private corporations, the number of Bivens suits could 
dramatically increase.141

However, given the Supreme Court’s reluctance to expand 
Bivens,142 it is likely that the Court granted certiorari to undo 
the expansion of Bivens approved by the Ninth Circuit. The 
unavailability of the Bivens remedy where another adequate 
remedy is available is relatively uncontroversial, and this will 
likely provide a firm basis for the Supreme Court to agree with 
the Fourth, Tenth, and Eleventh Circuits and refuse to extend 
Bivens to individual employees of private prison operators.
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Overview

The Dodd-Frank Wall Street Reform and Consumer 
Protection Act (the “Act”), signed into law by President 
Obama on July 21, 2010, created a major overhaul 

of the financial industry.1 For years, advocates have praised 
the benefits of financial reform and promoted legislation that 
would provide such reform. Specifically, these advocates have 
focused their support on consumer protection legislation.2 The 
Act addresses many of these concerns by creating an entirely 
new regulatory regime with the purpose of “ensuring that 
all consumers have access to markets for consumer financial 
products and services and that markets for consumer financial 
products and services are fair, transparent, and competitive.”3 
This paper describes the new regime and its powers and 
analyzes the effectiveness of the new bureau, which is still in 
its early stages.

The Consumer Financial Protection Bureau

The Act not only creates the Bureau of Consumer 
Financial Protection (the “CFPB”) and gives it enforcement and 
regulatory authority, but it also transfers enforcement power 
from the Federal Trade Commission to the new agency. The 
CFPB is created as an independent executive branch agency, 
regulating consumer financial products and services under 
federal consumer financial laws.4 A Director, appointed by the 
President and approved with the advice and consent of the 
U.S. Senate, serves for five years.5 The Director is permitted to 
establish regional offices.6 The CFPB is authorized to implement 
federal consumer financial laws by issuing rules, orders, 
interpretations, guidance, statements of policy, examinations, 
and enforcement actions.7 Any rules or orders created by the 
CFPB are not subject to the review or approval of the Board of 
Governors of the Federal Reserve System, which is composed 
of seven appointees of the President.8 However, the CFPB’s 
proposed rules and regulations can be denied by the Financial 
Stability Oversight Council, a separate and distinct entity 
created by the Act consisting of ten voting members and five 
nonvoting members.9

The Act requires the CFPB to establish several mini-
bureaus that focus on specific areas of consumer protection. For 
example, the Office of Fair Lending and Equal Opportunity 
provides “oversight and enforcement of Federal laws intended 
to ensure the fair, equitable, and nondiscriminatory access to 
credit for both individuals and communities that are enforced by 
the CFPB, including the Equal Credit Opportunity Act and the 
Home Mortgage Disclosure Act.”10 A new Office of Financial 
Education is responsible for developing and implementing a 

strategy to increase consumers’ financial literacy.11 The Office 
strategies, goals, and objectives include providing opportunities 
for access to financial counseling and mainstream financial 
institutions’ services, such as savings and borrowing.12 Moreover, 
the Office of Financial Education is responsible for providing 
consumers with methods to evaluate credit products and 
understand their credit scores and histories.13

The Act targets two sub-groups of particularly vulnerable 
citizens by creating the Office of Service Member Affairs14 and 
the Office of Financial Protection for Older Americans.15 The 
former is established to help educate service members and their 
families, enabling them to make informed decisions about 
consumer financial products and services. The latter has the 
goal, among others, of alerting seniors to financial advisers who 
possess unfair, deceptive, and abusive certifications.

Funding & Civil Penalties

The CFPB is funded with the Federal Reserve Board’s 
earnings, but only as much as is “reasonably necessary to carry 
out the authorities of the CFPB.”16 Funding in 2011 cannot be 
more than 10% of the Federal Reserve System’s total operating 
expenses, with gradual adjustments over the following two 
years.17 Based on the Federal Reserve System’s 2010 budget, 
which allocates $4,368,400,000 toward total operating 
expenses, the maximum amount of funding the CFPB would 
receive in 2011 is approximately $436.84 million.18 Ultimately, 
the Act provides a cap on the CFPB’s funding of 12% of the 
Federal Reserve System’s total operating expenses.19

The Act directs the CFPB to collect civil penalties 
won against a person under the federal consumer financial 
laws and deposit the funds into a Consumer Financial Civil 
Penalty Fund.20 The money in this account is to be distributed 
as payments to victims or for the CFPB’s use for consumer 
education and financial literacy programs.21

Scope of Coverage

The Act applies to a variety of financial institutions, 
including non-depository institutions that provide loan 
origination, brokerage, or servicing for loans secured by real 
estate and obtained by consumers primarily for personal, 
family, or household purposes.22 Larger participants of the 
consumer financial products or services market are covered.23 
Also covered are entities that have engaged in or are engaging 
in conduct that poses a risk to consumers, as well as those 
that offer private education loans or payday loans.24 The Act 
expressly rejects from the CFPB’s coverage various types of 
entities, including certain merchants, retailers, small businesses, 
real estate brokers, manufactured and modular home retailers, 
accountants, tax preparers, and lawyers.25 Entities engaged in 
providing employee benefit and compensation plans are also 
excluded.26 State-regulated entities are excluded to a limited 
extent.27 Other exclusions are provided for entities regulated 
by the CFTC and Farm Credit Administration and those 
involved in charitable contribution activities.28
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Covered entities are required to submit reports and are 
subject to periodic examinations in order to permit the CFPB 
to assess compliance, obtain information, and detect and 
assess risks to consumers and the consumer financial market.29 
Failure or flat-out refusal by covered entities to follow the Act’s 
requirements is unlawful.30 Covered entities are prohibited 
from offering or providing consumers any financial products 
or services not in conformity with federal consumer financial 
laws, or otherwise commit acts or omissions in violation of 
these laws.31 They are also prohibited from engaging in any 
unfair, deceptive, or abusive acts or practices.32

Rulemaking and Enforcement Authority

The Act grants the CFPB with sweeping power to 
“administer, enforce, and otherwise implement the provisions 
of Federal consumer financial law.”33 The CFPB is authorized 
to issue rules, orders, and guidance on federal consumer 
financial law.34 The CFPB has the responsibility to monitor 
for risks and developments in the consumer financial products 
or services market.35 Although the Act grants the CFPB with 
the exclusive authority to make rules to regulate the consumer 
financial markets, the Financial Stability Oversight Council is 
permitted to set aside a final regulation if it believes that the 
regulation would threaten the “safety and soundness of the 
United States banking system or the stability of the financial 
system of the United States . . . .”36 Thus, the Act appears 
to create a conflict by giving priority to the maintenance of 
the banking and financial systems over the CFPB’s goal of 
protecting consumers. The political climate in which the 
new CFPB operates might be the key to the success of the 
CFPB.37

The CFPB also has limited authority to define unfair, 
deceptive, and abusive acts or practices. The Act expressly 
prohibits the CFPB from defining unfairness.38 Abusive acts 
or practices are defined as those that

(1) materially interfere with a consumer’s ability to 
understand a term or condition of a consumer financial 
product or service or (2) take unreasonable advantage 
of a consumer’s (a) lack of financial savvy, (b) inability 
to protect himself in the selection or use of consumer 
financial products or services, or (c) reasonable reliance 
on a covered entity to act in the consumer’s interests.39

The Act gives the CFPB authority to investigate possible 
violations of federal consumer financial law, hold hearings, 
and commence civil litigation. The CFPB can issue cease-
and-desist orders against covered entities that violate CFPB 
laws.40 The CFPB gives notice to the entity about the violation 
and holds a hearing between thirty and sixty days after such 
notice, where it makes a decision about whether a violation 
occurred.41 If the covered entity does not appear at the hearing, 
a presumption that the covered entity consents to the order is 
made.42 A covered entity may appeal the CFPB’s decision in 
federal court.43

The CFPB may also institute a civil action against an 
entity in violation of federal consumer financial law in order to 
impose a civil penalty or an injunction.44 While no exemplary 
or punitive damages are available, many other types of relief 

are provided within the Act. For example, the Act includes 
the following types of relief: rescission of contracts, refund of 
money or return of real property, restitution, disgorgement 
for unjust enrichment, damages payments, costs of public 
notification of the violation, limits on the covered entity’s 
activities or functions, and civil money penalties.45 The civil 
money penalties are harsh, with the penalties categorized into 
three tiers. The first tier provides for a maximum penalty of 
$5,000 per day during which such violation or failure to pay 
continues.46 The second tier provides for a maximum penalty 
of $25,000 for each day, and the third tier provides for a 
maximum $1 million penalty per day.47 Mitigating factors 
may be considered when assessing the penalty, however. These 
factors include the size of financial resources of the covered 
entity, good faith, gravity of the violation or failure to pay, 
severity of consumers’ risks or losses, and history of previous 
violations.48

The Act gives the CFPB the authority to take ancillary 
actions as they pertain to the CFPB’s duties. For example, 
the CFPB is permitted to provide the Commissioner of 
Internal Revenue information, including the periodic reports 
or examinations, provided by covered entities, when tax law 
noncompliance is suspected.49 The CFPB is also permitted to 
give evidence of federal criminal law violations to the U.S. 
Attorney General.50 The CFPB can also restrict or prohibit 
mandatory pre-dispute arbitration agreements between 
covered entities and consumers.51

Post-Transfer Date Analysis

The “transfer date,” the date on which the various 
consumer protection laws are transferred from other agencies 
to the Consumer Financial Protection Bureau and when the 
CFPB can exercise new authorities, arrived on July 21, 2011. 
In the months following the transfer date, many challenges 
still loom large before the CFPB. First, there is still no Senate-
confirmed Director, and Republicans refuse to confirm any such 
Director until the CFPB’s structure and its funding are changed. 
Second, the CFPB must negotiate its turf with the Federal 
Trade Commission (“FTC”), which is itself threatened by the 
removal of its jurisdiction over consumer financial policy and 
enforcement. Third, businesses covered under the CFPB may 
find implementing vague rules, such as the “unfair, deceptive, 
or abusive acts or practices” rule, to be difficult. With all of 
these challenges, the question remains: Will the CFPB become 
a toothless agency weakened by the current state of politics, or 
will it rise to the occasion and, to Professor Elizabeth Warren’s 
vision, protect ordinary consumers from risky financial products 
and services that threaten the American Dream?

Recent Developments at the CFPB

Since the Dodd-Frank Act was passed, the CFPB has hired 
over 400 staff, yet it still remains without a Senate-confirmed 
Director.52 Professor Warren was passed over for Director of 
the CFPB, and instead President Obama nominated Richard 
Cordray, former Ohio Attorney General and previous head of 
the CFPB’s enforcement division, on July 18, 2011. As of the 
time this article was submitted, the Senate had not confirmed 
his appointment.53 Even without a Director, the CFPB has 
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started fulfilling its obligations. Today, it is working to create a 
single, simple mortgage disclosure form that allows consumers 
to comparison shop when obtaining a mortgage (a combined 
RESPA/TILA form).54 Under its “Know Before You Owe” 
project, the CFPB is testing two potential forms that consumers 
would receive upon applying for a mortgage loan.55

The CFPB is also working to define its “larger participant” 
rule, which must be defined by July 21, 2012. The CFPB 
has supervisory authority over nondepository businesses, 
including those in the payday lending, private education 
lending, and residential mortgage markets. The new agency 
also has supervisory authority over other markets that provide 
consumer financial products or services, but only over the 
larger participants of those markets. The definition of “larger 
participant” will thus create a broader supervisory role for the 
CFPB, and greater compliance for those companies that fall 
within the larger participant definition. The CFPB is currently 
seeking public comment on various aspects of this rule, 
including the primary consideration of specific markets that 
should be covered by the rule. The CFPB has proposed inclusion 
of six markets in its initial definition, which incorporates debt 
collection; consumer credit and related activities; prepaid 
cards; debt relief services; consumer reporting; and money 
transmitting, check cashing, and related activities.56

Once the markets are defined, the CFPB will seek 
comment on the appropriate way to measure the threshold for 
the “larger participants” within those markets.57 The CFPB 
proposed several methods of calculating a larger participant, but 
wants feedback on whether to use just one or a combination of 
several criteria in the calculation.58 The threshold measurement 
may be tailored to each specific market.59 The CFPB is 
considering an absolute approach, which would dictate a larger 
participant to be one with an annual loan volume of a specific 
dollar amount.60 Another consideration is using a relative 
approach based on market share or some other calculation that 
compares the market participant to others in the market.61 

Challenges the CFPB Faces

As the CFPB moves ahead with these projects, Republicans 
object to its institutional design and power. House Republicans 
have introduced several bills that would substantially alter the 
way the CFPB operates.62 Senator Shelby says that any Director 
is “dead on arrival” and will not be confirmed by the Senate 
until President Obama comes to the negotiating table to discuss 
the reform found in the House bills.63

The three House bills would dramatically alter the 
structure of the CFPB and the veto procedure for new 
regulations proposed by the CFPB. For example, one bill 
proposes to move the CFPB from the Federal Reserve to the 
Department of the Treasury.64 Another brings the CFPB into 
the regular congressional appropriations process.65

Representative Duffy introduced H.R. 1315, or the 
“Consumer Financial Protection Safety and Soundness 
Improvement Act of 2011.” It allows for a simple majority of 
the Financial Stability Oversight Council instead of a two-thirds 
vote to veto the CFPB’s proposed rules and regulations.66 A 
recent amendment to H.R. 1315 required that the two-thirds 
majority vote be restored, but this amendment failed to pass.67 

A different amendment that was successfully passed eliminates 
any potential conflicts of interest by prohibiting members of the 
Financial Stability Oversight Council from voting on a proposed 
regulation if that regulation would affect an institution at which 
the member was employed in the preceding two years.68

The Duffy bill would also change the language in the 
Dodd-Frank Act that permits the Financial Stability Oversight 
Council to set aside a final CFPB regulation if it believes that 
the regulation would threaten the “safety and soundness of the 
United States banking system or the stability of the financial 
system of the United States . . . .”69 Rep. Duffy’s legislation 
replaces “may” with “shall,” thus requiring the Financial Stability 
Oversight Council to intervene when a CFPB regulation is 
inconsistent with the safe and sound operations of United States 
financial institutions.70 The legislation also replaces “regulation 
or provision would put the safety and soundness of the United 
States banking system or the stability of the financial system of 
the United States at risk” with “regulation which is the subject of 
the petition is inconsistent with the safe and sound operations of 
United States financial institutions.”71 The change of language 
begs the question: What types of regulations are inconsistent 
with the operation of our financial institutions? Those that 
increase costs and risks for banks and decrease costs and risks 
for consumers? If recent history is any indication of how U.S. 
financial institutions operate “safely and soundly” in a political 
environment where special interests thrive and banks are “bailed 
out,” then this legislation would greatly reduce the CFPB’s 
intervention power as set out under the Act.

The “Responsible Consumer Financial Protection 
Regulations Act of 2011,” introduced by Representative Bachus, 
establishes a five-member commission to head the bureau, 
and the Vice Chairman for Supervision of the Federal Reserve 
System must be one of the five members. 72 Each member serves 
staggered five-year terms.73 An interesting aspect of this proposed 
legislation is that one commissioner has the special responsibility 
for the oversight of the CFPB’s consumer protection activities, 
specifically focusing on protecting minorities, older citizens, 
youth and veteran consumers from unfair, deceptive, and 
abusive lending practices.74 The legislation requires the 
commissioners to coordinate with state enforcers.75

A Turf Battle with the FTC?

The FTC will likely lose funding for the employees who 
have moved to the CFPB and for its financial programs and 
enforcement activities involving consumer finance schemes. 
Former FTC Commissioner William Kovacic is concerned 
that the CFPB will actually diminish current consumer 
financial protection policies by overseeing functions typically 
performed by the FTC but without the FTC’s institutional 
design.76 Specifically, the FTC’s policy perspective, carefully 
crafted after insight from the FTC’s Bureau of Economics and 
Bureau of Competition, is a unique component of the FTC, 
making it more than a mere enforcement agency.77 Kovacic 
believes that the FTC already conducts important research and 
provides educational programs in an independent manner that 
may not carry over to the CFPB or, if it does, it will be inferior 
to the FTC’s pre-existing structure.78 Kovacic questions why 
the FTC must abandon its consumer protection functions 
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and transfer all of these important roles to the CFPB when 
states will continue to enforce consumer protection laws.79 
In fact, the federal consumer financial protection law does 
not nullify or exempt people from complying with state 
law unless the state law is inconsistent with the Act.80 State 
laws that provide greater protection to consumers than the 
Act are not “inconsistent” with the Act and must be adhered 
to.81 When a majority of states enact a resolution supporting 
the establishment or modification of a CFPB regulation, the 
CFPB will propose a rule in response to the state action.82

Another major concern is that the Dodd-Frank Act defines 
the CFPB’s consumer protection functions so broadly as to 
overlap and threaten the FTC’s seemingly non-financial research 
and enforcement responsibilities, such as telemarketing fraud.83 
The Memorandum of Understanding due six months from July 
21, 2011 will clarify jurisdiction, but many grey areas may crop 
up unexpectedly if the battle lines are not clearly drawn. For 
example: will the FTC retain enforcement jurisdiction over 
violations of advertising rules when the violators are banks and 
other “larger participants,” or will the CFPB be responsible for 
enforcing those rules under the unfair, deceptive, or abusive acts 
or practices language found in the Dodd-Frank Act?

Vague Rules Will Impact Financial Product Providers

The expanded FTC § 5 language found in the Dodd-
Frank Act covers abusive acts or practices along with the 
standard unfair or deceptive acts or practices. What exactly is 
an abusive act or practice? The Dodd-Frank Act defines it, but 
not very clearly. An abusive act or practice is one that causes a 
consumer to fail to understand the financial product or service’s 
terms or takes “unreasonable advantage” of a consumer’s lack 
of understanding or inability to protect his own interests.84 
“Enhanced amorphousness” of this language will cause a 
much higher risk for the consumer financial services industry, 
especially considering that a dedicated “cop on the beat” will 
enforce this vague rule.85 In fact, the CFPB can enforce the 
rule and investigate, hold hearings, litigate and seek remedies, 
including substantial civil penalties of up to $1 million per 
day.86 For a compliance officer at a bank or one of the as-of-yet 
undefined “larger participants,” such vagueness can threaten 
conformity with the rules; clearer rules are necessary to avoid 
these large penalties. Another chilling prospect for covered 
entities is the fact that a single credit disclosure violation could 
potentially lead to liability under the FTC Act, states’ Little 
FTC Acts, TILA, and the new unfair, deceptive, or abusive 
acts or practices language the CFPB can enforce.87 Look for 
enforcement actions to clarify these rules, and for state enforcers 
and plaintiffs’ attorneys to follow the CFPB’s lead in these 
actions.88

Litigation will also clarify the extent to which the Dodd-
Frank Act alters federal preemption of state consumer financial 
laws. Although somewhat peripheral to the CFPB, because 
the Office of the Comptroller of the Currency (“OCC”) 
retains authority to issue preemption regulations, orders, and 
determinations on a case-by-case basis, the Dodd-Frank Act 
mandates that the OCC consult with the CFPB before making 
a preemption determination.89 The Dodd-Frank Act codifies 
a Supreme Court case and empowers state enforcers to bring 

lawsuits against national banks that are not in compliance with 
non-preempted state laws.90 The changes in federal preemption 
standards, similar to the change in the “unfair or deceptive acts 
and practices” language, remain somewhat vague; future cases 
will help illuminate the contours of the law. The way in which 
the OCC consults with the CFPB on future determinations 
will be interesting and may give rise to another turf battle with 
the OCC.

Going Forward

As the CFPB sets up shop and hires more people, it 
will be that much more difficult to dismantle or change the 
structure of the new agency. The continuing uncertainty over 
the CFPB’s relationship with the FTC poses a threat to the 
CFPB’s jurisdiction. The FTC and CFPB have six months 
from July 21, 2011 to negotiate an agreement on areas over 
which each will possess jurisdiction. Things may be clearer 
in November, when the ABA Antitrust Section hosts its Fall 
Forum and presents a panel on how the FTC and CFPB will 
engage with industries and coordinate their enforcement and 
policymaking efforts.91 The panel will address enforcement 
priorities in areas that focus on consumers, including privacy, 
marketing, and the internet. President Obama has a lot on his 
plate (a health care bill in jeopardy, a new jobs bill criticized by 
Congressional Democrats, etc.). Will he have time and political 
capital to ensure that the CFPB is established as intended in 
the Dodd-Frank Act?92 Until its first Director is confirmed, the 
CFPB will lack the ability to command the respect and wield 
the power that the Dodd-Frank Act intended.
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In January 2010, the U.S. Supreme Court issued one of its 
most controversial decisions in decades, Citizens United 
v. FEC.1 The response among politicians supporting 

restrictions on campaign finances was immediate and fierce. 
President Obama said he could not “think of anything more 
devastating to the public interest” and criticized it during 
the State of the Union address with members of the Court 
present.2 Senator Al Franken called it “an incredible act of 
judicial activism,”3 while Rep. Chris Van Hollen called it “a 
very, very sad day for American democracy,” and a “radical, 
radical decision.”4

Politicians were not the only ones to denounce Citizens 
United. One law professor compared it to Plessy v. Ferguson5 
and Dred Scott.6 A Huffington Post writer compared the five 
Justices in the majority to concentration camp prisoners who 
cooperated with the Nazis and called the beneficiaries of the 
decision “vampires” who treat humans “as sources of profit, 
with zero consideration for their humanity.”7

The decision remains a sore spot for many. A cable-TV-
talk-show-host for the cable channel MSNBC, Dylan Ratigan, 
is attempting to lead an effort to amend the U.S. Constitution 
to reverse Citizens United,8 while a recent “Occupy DC” event 
concentrated on undoing the decision.9

Many of the assumptions underlying this opposition 
are simply incorrect, however. If the arguments employed 
against Citizens United are any indication, the opponents’ 
positions are based on an erroneous understanding of the 
American constitutional system and a fundamental misreading 
of the First Amendment itself. Indeed, the most common 
critiques of Citizens United are based on beliefs about what 
the decision did—recognizing corporate personhood and 
ignoring that the Founders never meant to “give” free speech 
rights to corporations—that are either entirely false or, at 
the least, reflect a serious misunderstanding of American 
government. Read correctly, with an accurate understanding 
of history and Supreme Court precedent, Citizens United is a 
decision consistent with both the words and intent of the First 
Amendment.

What Did Citizens United Actually Say?

Citizens United concerned a provision in the U.S. Code, 
Section 441b of Title 2, that made it a crime for corporations 
and unions to use general treasury money to make “independent 
expenditures” (that is, spending that is not coordinated with 
candidates) that expressly advocated the election or defeat of a 
federal candidate.10 Prior to Citizens United, corporations and 
unions could only participate in the political process by creating 
separate political action committees (PACs). PACs operate 

under complex and expensive administrative requirements, 
however, and these associations could not use general treasury 
funds for political purposes, so this was an “alternative” of which 
very few corporations availed themselves.11

Citizens United is a nonprofit corporation that wished 
to use its general treasury funds to distribute a film about 
Hillary Clinton—then a candidate for the Democratic Party’s 
nomination for President in 2008—via video-on-demand. 
Citizens United sued the Federal Election Commission to enjoin 
Section 441b’s application to their distribution of the film. 
Citizens United lost at the trial court and then sought review at 
the U.S. Supreme Court, which took up the case in 2009.

In an unusual move, the U.S. Supreme Court held oral 
argument twice in the case. In the first argument, the U.S. 
Solicitor General’s office admitted that “a corporation could be 
barred from using its general treasury fund to publish [a] book . 
. . .”12 In other words, the position of the government was that, 
if a group of citizens pooled their money in a corporate form, 
the government could fine or imprison them if they published 
a book, or made a film, about politics. During the second oral 
argument, then-Solicitor General Elena Kagan attempted to 
back away from this statement, saying that the FEC had never 
applied the provision to a book, to which Chief Justice Roberts 
responded, “But . . . we don’t put our First Amendment rights 
in the hands of FEC bureaucrats . . . .”13

In January 2010, a five-Justice majority struck down 
Section 441b. The Court stated unequivocally that the First 
Amendment restricts the ability of the government to abridge 
the freedom of speech of corporations. The Court found that 
Section 441b was an outright ban on speech and that the PAC 
alternative was not a real alternative for corporations because 
PACs are separate associations and expensive and difficult to 
establish and administer.

The Court also noted that the government’s reasoning 
would also allow it to ban media publications, but that it had 
so far exempted media corporations from the law’s broad reach. 
The Court rejected the government’s proffered justifications for 
the law. It overturned two relatively-recent decisions, Austin v. 
Michigan Chamber of Commerce14 and portions of McConnell 
v. FEC,15 which held that the government may ban the 
independent expenditures of corporate and union entities.

Justice Stevens, joined by three other Justices, filed a 
lengthy dissent, arguing that Congress could constitutionally 
make it a felony for corporations and unions to pay for political 
advertisements using money from their general treasury.

What Citizens United Did Not Say

Many critics of the decision argue that Citizens United 
hinge on the assumption that the decision granted corporations 
the same constitutional rights as individuals and that this grant 
of rights was incorrect because the First Amendment only 
applies to individuals. For instance, in one of its criticisms of 
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Citizens United, The New York Times (ironically, a for-profit 
corporation that routinely uses its general treasury funds 
to expressly advocate for the election or defeat of federal 
candidates) said the following: “Most wrongheaded of all is its 
insistence that corporations are just like people and entitled 
to the same First Amendment rights.”16 Similarly, Rep. Van 
Hollen stated that Citizens United “is a decision that equates, 
for the purposes of expending monies in elections, says [sic] 
that corporations equal individuals. I think it is an un-American 
decision . . . .”17 Justice Stevens also accepted this argument, 
arguing that the “speech” referred to in the First Amendment 
only applies to “oral communications by individuals,” and that 
because corporations are “artificial entities,” they “do not have 
the technical capacity to speak.”18

These criticisms misunderstand the American constitutional 
order and the purpose of the First Amendment itself. The critics 
are correct, of course, that the First Amendment does not say 
anything about corporations having free speech rights. This is 
because it does not say anything about which individuals and 
groups have free speech rights. The First Amendment provides: 
“Congress shall make no law . . . abridging the freedom of 
speech.” It does not say, “Only persons have the right to free 
speech.” It does not say, “Corporations do not have free speech 
rights,” nor does it say, “Congress shall make no law abridging 
the freedom of speech of individuals.” It does not say, “Congress 
shall make no law abridging freedom of speech, except for 
two or more people.” It does not say, “Congress shall make 
no law abridging freedom of speech, except when the speaker 
is capable of amassing immense aggregations of wealth that 
are accumulated with the help of the corporate form and that 
have little or no correlation to the public’s support for the 
corporation’s political ideas.”19

The critics of Citizens United thus forget an important fact 
about the First Amendment: it is not a grant of rights. Instead, 
the First Amendment is a restriction on government power.20 
The First Amendment restricts the ability of government to 
restrict the rights listed in the amendment—it certainly does 
not create a limitation on those rights so that they apply only to 
individuals acting by themselves. It does not lay out who does 
and does not have the right of free speech because it assumes 
every American, acting collectively or individually, does.

Instead, the First Amendment defines what legislation 
Congress can pass that affects this right, which is none. The 
Founders believed the rights guaranteed by the Bill of Rights 
are inherent in the American people and that these rights prevail 
whether they act independently or in concert with one another. 
The Bill of Rights is an explicit recognition that Congress cannot 
interfere with these inherent rights. It was not a positive grant 
of privileges, but a restriction on government.

It is difficult to believe that the critics of Citizens United 
really believe that only individuals may exercise constitutional 
rights. Taken to its logical conclusion, the belief that “only 
individuals have constitutional rights” would have serious 
consequences for American liberty and would reduce the U.S. 
to little more than a legislative dictatorship. If only individuals 
are protected by the Bill of Rights, can the government seize 
Apple’s intellectual property without paying for it, regardless of 
the Fifth Amendment? Can the government quarter troops at 

the AFL-CIO’s headquarters, despite the Third Amendment? 
Can it search the ACLU’s offices without a warrant because 
the Fourth Amendment does not apply? Why would any 
corporation continue to operate in the United States if the 
fundamental protections that have made America a free and 
prosperous nation can be ignored by the government? Could 
the government destroy organized labor by means commonly 
viewed as forbidden by the Bill of Rights?

In his majority opinion, Justice Kennedy also recognized 
the implications of a holding that Congress could ban speech 
by groups of individuals acting in concert: it would allow 
the government to ban speech by newspapers, magazines, 
television news organizations, and other members of the press.21 
If the government may ban speech because it is produced by 
corporations, unduly influential, and drowns out other speakers, 
why should media corporations—which are sometimes owned 
by some of the largest multi-national corporations in the 
world—be immune? Dylan Ratigan, who works for a cable 
network owned by General Electric, seems to assume that his 
speech and that of his employer would be immune from a 
constitutional amendment banning corporate political speech, 
but it is not clear why this would be so.

Corporations and unions are not individuals, but they 
are comprised of individuals that have banded together for 
common purposes. Marriages, partnerships, neighborhood 
organizations, and rock groups are all also not individuals, but 
are rather associations of individuals that have decided that 
acting cooperatively is more effective than acting alone. To hold 
that the First Amendment rights (or any other constitutional 
rights) dissipate the minute one person begins to act in concert 
with another would neuter the Bill of Rights as an effective 
check on unrestrained government power. As Chief Justice 
Roberts put it in his concurrence in Citizens United, “The First 
Amendment protects more than just the individual on a soapbox 
and the lonely pamphleteer.”22

Conclusion

Many critics of Citizens United do not realize that this 
decision was the third time the Supreme Court considered the 
constitutionality of this law. The first two times the Supreme 
Court considered the ban, however, it went out of its way to 
avoid reaching the issue of its constitutionality. Justice Douglas, 
joined by Chief Justice Warren and Justice Black, filed a dissent 
that argued that not only should the Court hear the case, it 
should strike down the ban as an obvious violation of the First 
Amendment:

Some may think that one group or another should not 
express its views because it is too powerful, because it 
advocates unpopular ideas, or because it has a record 
of lawless action. But these are not justifications for 
withholding First Amendment rights from any group—
labor or corporate. First Amendment rights are part of the 
heritage of all persons and groups in this country. They 
are not to be dispensed with or withheld because we or 
Congress thinks the person or group is unworthy.

Justice Douglas concluded by calling the ban “a broadside 
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assault on the freedom of political expression guaranteed by 
the First Amendment.”23

The critics of Citizens United too often ignore what the case 
actually said and disregard the meaning and intent of the First 
Amendment. Justice Kennedy and Justice Douglas recognized 
that the right of free speech is not a privilege dispensed by the 
Court or the government, but an inherent right that the First 
Amendment protects from government action. When viewed 
correctly, Citizens United was perfectly consistent with the 
wording, spirit, and intent of the First Amendment.
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Copyright law, like contract law, is deceptively complex. 
Just as the familiar elements of offer, acceptance, and 
consideration can give rise to endless disputes not 

easily resolved, the seemingly simple notion that an author 
has a time-limited monopoly on rights to a particular work 
of authorship gives rise to many questions. Given constantly-
changing technology for fixing works of original expression in 
tangible media, ever-evolving means of copying and piracy, and 
repeated revisions to U.S. copyright law, both the courts and 
creators have had a difficult time understanding core concepts 
and keeping up with how the law is applied. Nowhere is this 
difficulty more apparent than in the Second Circuit’s attempts to 
keep the law of copyright straight in the area of “hot news.”

A fundamental concept of United States copyright law 
today is that although original expressions of ideas fixed in 
tangible media are copyrightable, both the ideas and the facts 
themselves are not.1 Thus one may copyright a play, a song, 
a telephone directory, or a map, but one may not copyright 
words themselves, musical notes, the names in the phone 
book, or the jurisdictional boundaries or rivers shown on the 
map, each of which anyone is free to use. (The express purpose 
of copyright law, after all, as embodied in the Constitution’s 
Copyright Clause, is to promote the progress of “Science,” 
meaning knowledge.2)

In the same way, a newspaper, website, or blog can 
copyright a story (its particular original expression recounting 
the facts of, and opinion regarding, an event), but it can never 
copyright the events depicted in that story nor prevent someone 
else from reporting those facts—or can it? Under the “hot-
news” doctrine, as it has become known, a narrow exemption 
for protection of certain facts may still exist, at least in the 
Second Circuit. 

International News Service v. Associated Press

The United States Supreme Court first formulated the 
“hot-news” doctrine in 1918 in International News Service v. 
Associated Press.3 At that time, of course, the current Copyright 
Act had not yet been enacted, and the 1909 Act was still in 
effect. Neither radio nor television effectively existed, and the 
most immediate means of communication was by wire. The 
Associated Press (“AP”) and the International News Service 
(“INS”) then competed in the “wire services” market and 
independently employed journalists to cover news events and 
to generate news articles based on those events, which they then 
supplied to affiliated newspapers throughout the country.

Seeing an opportunity to decrease its reporting costs 
and thereby increase profits, the INS began republishing and 
presenting as its own—without attribution—information and 
facts obtained from news articles that AP had originally created. 
AP then sued INS, seeking to enjoin its copying activities. On 
appeal, the United States Supreme Court found in favor of 
AP and granted AP’s request for an injunction. Although the 
Supreme Court recognized that AP’s news reports—particularly 
the facts reported—represented the “history of the day” and 
therefore were not copyrightable, the Court nonetheless found 
that because of the cost, skill, labor, and money involved in 
reporting and generating news, particularly news of the time-
sensitive nature (“hot-news”), AP maintained a “quasi-property” 
right in its reports.4

To safeguard this “quasi-property” right, the Court 
created the “hot-news” doctrine, applicable to cases in which 
one party used its labor, skill, and money to follow and to 
report time-sensitive news. This doctrine, the Court observed, 
would prevent competitors “from reaping the fruits of the 
complainant’s efforts and expenditures” and thereby provide an 
incentive for parties to collect “hot-news” (in much the same 
way, without the Court noting it, that the Copyright Clause is 
intended to promote the growth of knowledge).5

Applying the newly-created doctrine to the facts at hand, 
the Court found that INS’s unpaid use of economically valuable 
and time-sensitive news constituted unlawful misappropriation 
of AP’s quasi-property. To hold otherwise, said the Court, would 
“essentially divert profits away from those (AP) who earn or 
properly deserve them and toward those (INS) who did not.”6 
This holding, not explicitly grounded in copyright law, was 
essentially equitable in nature and emphasized the property 
rights aspect of copyright protection, effectively protecting what 
the Court would later, in Feist Publications Inc. v. Rural Telephone 
Service Co., characterize as mere “sweat of the brow.”7

The 1976 Federal Copyright Act

Between 1918, when the Supreme Court decided INS, 
and 1976, when Congress passed the first significant revision 
to the Federal Copyright Act since 1909, the Federal Copyright 
Act did not expressly preempt state law misappropriation claims 
that were often based, at least loosely, on INS. By enacting the 
1976 Copyright Act,8 however, Congress included a two-part 
test to determine whether the Copyright Act preempts a state-
law claim.9

According to the new Section 301, U.S. copyright law 
preempts a state-law claim (i) if the claim “seeks to vindicate 
‘legal or equitable rights that are equivalent’ to one of the 
bundle of exclusive rights already protected by copyright law 
under 17 U.S.C. §106”10 (commonly known as the “general 
scope requirement”); and (2) “if the work in question is of 
the type of works protected by the Copyright Act under 17 
U.S.C. §§102 and 103”11 (commonly known as the “subject 
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matter requirement”).12 At first glance, Section 301 would 
seem to preempt all state law misappropriation claims. If one 
accepts the legitimacy of legislative history, however,13 then 
the background of the 1976 Act suggests a general desire that 
“hot-news INS-like claims [survive] preemption.”14 The scope 
and breadth of such an exception nonetheless remain unclear, 
even within the Second Circuit.

Computer Associates Intern., Inc. v. Altai Inc.

In the years following the 1976 Act, the Second Circuit in 
particular has attempted to put teeth into the legislative history 
by developing an “extra element” exception to preemption. In 
Computer Associates Intern., Inc. v. Altai Inc., it found:

if an “extra element” is “required instead of or in addition 
to the acts of reproduction, performance, distribution or 
display [four of the copyright rights granted by the 1976 
Copyright Act] in order to constitute a state-created cause 
of action, then the right does not lie ‘within the general 
scope of copyright’ and there is no preemption.”15

At the same time, the Second Circuit in Altai expressed 
reservations about applying the test overly broadly: the “extra 
element test should not be applied so as to allow state claims to 
survive preemption easily.”16 Other than indicating that some 
but not all misappropriation claims could survive preemption, 
however, Altai provided no specific guidance concerning the 
breadth or application of the exception.

National Basketball Association v. Motorola, Inc.

More than fifty years after the “hot-news” doctrine was 
first established and five years after Altai, the Second Circuit 
considered, in National Basketball Association v. Motorola, Inc.,17 
(1) the extent to which a state-law “hot-news” misappropriation 
claim based on INS involves “extra elements” and thus survives 
preemption, and (2) the breadth of any surviving “hot-news” 
misappropriation cause of action.

Factual Background and Procedural History

At issue in NBA was whether the “real-time” transmission 
of National Basketball Association (“NBA”) scores and 
information tabulated from in-progress television and radio 
broadcasts of NBA games to a sports pager constituted an 
unlawful misappropriation of INS-type “hot-news.” The case 
largely centered on the Sportstrax handheld pager, manufactured 
and sold by Motorola and operated by Sports Team Analysis and 
Tracking Systems (“STATS”). The Sportstrax pager was designed 
to provide users with up-to-date “real time” information—i.e., 
score, possession, quarter, time—for in-progress NBA games. 
STATS employed a team of reporters to collect this information, 
either by watching NBA games on television or listening to them 
on the radio, and to transmit it to STAT’s central computer, 
which would then compile, analyze, and format the relevant 
data for transmission to and display on the Sportstrax pager. 

The NBA then sued Motorola and STATS, alleging 
that both parties had misappropriated time-sensitive NBA 
game information. Accordingly, the NBA sought to enjoin 
Motorola and STATS from selling and operating the Sportstrax 
pager. The district court found for the NBA on these grounds 
and granted the NBA’s request for a permanent injunction 

against Motorola and STATS. On appeal, the Second Circuit 
found (1) that a narrow “hot-news” exception does survive 
federal preemption under the Copyright Act, but (2) that by 
transmitting NBA game information Motorola and STATS had 
not unlawfully misappropriated “hot-news” property belonging 
to the NBA.18

Federal Preemption

Using the two-part preemption test of Copyright Act 
Section 301, the Second Circuit found that federal law did not 
preempt the NBA’s misappropriation claim. Turning first to the 
“subject matter requirement,” the court noted that although 
the essence of the NBA’s claim involved NBA basketball 
games and facts associated with those games—both of which 
are uncopyrightable on their own—because the games and 
facts about those games were taken from a copyrighted NBA 
broadcast, the subject matter of the NBA’s claim initially “f[ell] 
within the ambit of copyright protection.”19 Accordingly, the 
court concluded that the NBA’s claim satisfied the second part 
of the preemption test, that of subject matter traditionally 
covered by copyright.

The court next addressed the “general scope” requirement 
of the Section 301 test. Recognizing that the NBA’s claim 
for tortious behavior involved reproducing, distributing, and 
displaying facts taken from copyrighted broadcasts—each 
of which was consistent with the exclusive rights normally 
protected by federal copyright law—the court concluded that 
the NBA’s claim also satisfied the general scope requirement 
for preemption.

Finding the two-prong preemption test satisfied, the court 
could have looked to the rule that copyright law does not protect 
facts, including such “data and information” as basketball 
scores, even quarter-by-quarter or minute-by-minute, to decide 
the preemption question. Instead, the court then turned its 
attention to the “extra element” exception to preemption it 
had proffered in Altai. In doing so, the court observed that 
a hot-news misappropriation claim is “not the equivalent of 
exclusive rights under a copyright,” because misappropriation 
claims, for example, allegedly involve factors that are not 
considered central, much less peripheral, to a claim for copyright 
infringement, such as free-riding by a defendant.20 Accordingly, 
the court held that a narrow “hot-news” misappropriation claim 
involves the extra elements necessary to survive preemption.21

But this explanation is problematic for at least two reasons. 
The first is that the Second Circuit’s finding that a hot-news 
misappropriation claim is “not the equivalent” of exclusive 
copyright rights contradicts its finding that the NBA’s claim 
sought to vindicate “legal or equitable rights that are equivalent” 
to one or more of the exclusive rights protected by copyright 
law under Section106 (the “general scope requirement”). 
Second, protection against “free-riding” by a defendant on a 
plaintiff’s fact-gathering and assimilation is part of what the U.S. 
Supreme Court rejected in repudiating the “sweat of the brow” 
requirement in Feist. To allow such a state law misappropriation 
claim on the grounds that copyright law does not preempt it 
after first having found that the claim is preempted by copyright 
law disregards Feist.
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“Hot-News” Unlawful Misappropriation Claim

Using INS as a guidepost (a 1918 case that the 1976 
Copyright Act and Feist would seemingly have overturned), 
the Second Circuit turned next to the breadth of surviving 
“hot-news” claims and concocted a five-part test for an INS-like 
“hot-news” claim to succeed:

(i) the plaintiff must generate or collect information at 
some cost or expense; 

(ii) the value of the information must be highly time-
sensitive; 

(iii) the defendant’s use of the information must constitute 
free-riding on the plaintiff’s efforts to generate or to collect 
it; 

(iv) the defendant’s use of the information must directly 
compete with a product or service that the plaintiff offers;22 
and 

(v) the ability of other parties to free-ride on plaintiff’s 
efforts would so reduce the incentive to produce the 
product or service that its existence or quality would be 
substantially threatened.23

Analysis

In creating this test, the Second Circuit seems not only to 
have usurped the role of the legislature in an effort to fashion 
its own common law of copyright but also to have ignored 
the Supreme Court’s Feist decision. Nonetheless, the court in 
turn applied this test to the NBA’s misappropriation claim, 
placing particular emphasis on elements (ii), (iv), and (v). At 
the outset, the court conceded that both elements (ii) and 
(iv) were likely met, because the information transmitted to 
Sportstrax, although not done in full real-time, was “nevertheless 
time-sensitive,” and Sportstrax was a direct competitor of the 
NBA’s “Gamestats” product, a service that provides play-by-play 
logs and box scores for each game.24 The court thus turned its 
focus to whether the operations behind the Sportstrax product 
constituted “free-riding” on the NBA’s three main products: 
(1) generating relevant information by playing the games; 
(2) transmitting those games, in real-time, via copyrighted 
broadcasts; and (3) collecting and retransmitting facts and 
information for those games.

Here, the court found that Sportstrax did not have any 
competitive effect on the NBA’s first two products because there 
“is no evidence that anyone regards Sportstrax . . . as a substitute 
for attending NBA games or watching them on television.”25 
As to the third product—collecting and retransmitting facts 
and information—the court found that Motorola and STATS 
had expended their own resources (both money and time) to 
collect factual information generated from NBA games and to 
upload that information to their own network (the Sportstrax 
database) for eventual transmission to Sportstrax handheld 
pagers. (As an aside, the court did note that if STATS and 
Motorola were, at some point in the future, to collect facts and 
information from the NBA’s Gamestats product and transmit 
it to their Sportstrax network and pagers, this would constitute 
free riding.) Without evidence of such activity, however, the 
court concluded that Motorola and STATS had not engaged 

in unlawful misappropriation of any “hot-news” that the NBA 
has generated.

All of this discussion, however, seems superfluous. 
If sufficiently original, performances, broadcasts, and the 
arrangement of collected facts may be copyrighted,26 so as the 
Second Circuit’s analysis conceded by seeking an exception 
in the first place, all three of the NBA’s “products” at issue in 
NBA are at least potentially subject to copyright protection. 
Therefore, under a straightforward application of the 1976 
Copyright Act—without importing any INS-inspired exceptions 
dating back to World War I—the results of NBA should have 
been the same. As the Second Circuit itself stated, Motorola 
and STATS plainly did not compete with the NBA in either 
performing, recording, or broadcasting the games, and at least 
since Feist—but under any plain understanding of the purpose 
and intent of the Copyright Clause—the NBA could not 
plausibly claim copyright in such reportable facts as the names 
of the players (which the NBA did not originate); which players 
scored, fouled out, or blocked shots; or what the score was at any 
given point in the game. Thus, all of NBA’s ruminations about 
a five-point “test” to determine whether a “sweat-of-the-brow” 
misappropriation claim otherwise preempted by copyright 
law should nonetheless be “excepted” from preemption were 
logically unnecessary to the result—hence, dicta.

Barclays Capital Inc. v. Theflyonthewall.com, Inc.

Undaunted, almost fifteen years after NBA, the Second 
Circuit has once again considered the viability and breadth 
of a “hot-news” misappropriation claim in Barclays Capital 
Inc. v. Theflyonthewall.com.27 At issue in that case was whether 
Theflyonthewall.com’s publication of recommendations by 
Barclays Capital, Merrill Lynch, Pierce, Fenner & Smith, and 
Morgan Stanley (collectively, “the Brokers”), constituted an 
unlawful misappropriation of “hot-news” belonging to the 
Brokers.

Factual Background

The Brokers are major financial institutions that provide 
brokerage recommendations regarding buying, holding, and/or 
selling securities of various companies. The Brokers prepare 
these recommendations following extensive (both expensive 
and time-consuming) research about those companies, the 
industries in which those companies compete, and the securities 
markets, then distribute them to institutional clients and 
prospective clients such as hedge funds, private equity firms, and 
wealthy investors. These recommendations purportedly provide 
recipients with an informational advantage over non-recipients, 
with the idea that the recipients will profit financially from this 
informational advantage and that the Brokers will, in turn, 
profit from commissions earned as a result of purchases or sales 
that the recipients execute based on these recommendations.

Theflyonthewall.com (“Fly”) is a news aggregator that, 
on a number of occasions and through various means, timely 
acquired the Brokers’ recommendations and distributed 
them through its website and third-party distributors to 
paid subscribers, including individual investors, institutional 
investors, brokers, and day traders. Like the Brokers, Fly aimed 
to distribute the acquired recommendations before the U.S. 
securities markets opened each day.
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Procedural History and District Court Opinion

The Brokers sued Fly in the United States District 
Court for the Southern District of New York, alleging 
that Fly’s unauthorized acquisition and publication of the 
Brokers’ recommendations constituted unlawful “hot-news” 
misappropriation of the Brokers’ property. In particular, 
the Brokers asserted that unauthorized publication of these 
recommendations threatened the Brokers’ financial viability 
because clients and prospective clients would allegedly learn 
of the recommendations from sources other than the Brokers, 
thereby reducing the Brokers’ abilities to derive commission 
income from the significant resources needed to create the 
recommendations in the first place.

The district court found for the Brokers on the grounds 
that their misappropriation claim was not preempted and that it 
satisfied the elements of the “hot-news” test set forth in NBA.2� 
Applying the five-factor NBA test, the district court found that 
the first two elements (that the Brokers generated or collected 
information at some cost or expense and that the value of 
the information was highly time-sensitive, which Fly did not 
dispute) were easily met. Regarding the third factor—whether 
Fly’s use of the information constituted free-riding on the 
Broker’s efforts—the district court found that because Fly “does 
no equity research of its own, nor . . . undertakes any original 
reporting or analysis,” it contributes “nothing to the actual 
[r]ecommendations” provided by the Brokers.29 Fly’s activities, 
in the district court’s opinion, thus constituted “free-riding” 
on the Brokers’ costly efforts to generate or to collect their 
recommendations.

In finding that the fourth factor was present—i.e., that 
Fly’s use of the information directly competed with a product 
or service offered by the Brokers—the district court relied on 
the fact that Fly and the Brokers were both in the business of 
“disseminating [r]ecommendations to investors for their use 
in making investment decisions” and that both companies 
used “similar distribution channels.”30 With regard to the fifth 
factor—whether others’ ability to free-ride on the Brokers’ 
efforts would so reduce the incentive to produce the product 
or service that its existence or quality would be substantially 
threatened—the district court found that “common sense and 
the circumstantial evidence about the [Brokers’] business model” 
supported a finding that the Brokers would have a reduced 
incentive to continue generating their recommendations if Fly 
could legally retransmit them.31

Having concluded that the Brokers demonstrated a valid 
claim for “hot-news” misappropriation, the district court 
promptly permanently enjoined Fly from reporting the Brokers’ 
recommendations for periods ranging from thirty minutes to 
several hours following their release by the Brokers, when the 
“news” would no longer be “hot.”

Second Circuit—Majority Opinion

On appeal, the Second Circuit reversed the district court’s 
judgment in favor of the Brokers, holding that the Copyright 
Act preempts the Brokers’ “hot-news” misappropriation 
claim.32 Applying Section 301’s two-part preemption test, the 
court found that the Brokers’ recommendations satisfy both 

the “subject matter” and the “general scope” requirements. 
Although the facts contained in the recommendations are, 
themselves, not copyrightable, the recommendations constitute 
a work “of a type covered by section 102,” namely original works 
of authorship.33 Likewise, the claim fulfilled the “general scope” 
requirement of Section 301 because Fly’s acts of reproducing and 
distributing the Brokers’ recommendations were of the type that 
“would infringe one of the exclusive rights’ provided by federal 
copyright law,” namely reproduction and distribution.34

Turning next to the “extra elements” exception to 
preemption invented in Altai and explained in NBA, the court 
found a noticeable absence of any significant “extra elements” 
that would warrant finding the Brokers’ claims not preempted. 
In particular, the court relied heavily on its finding that Fly was 
not “free-riding” on the Brokers’ activities. Again, as in NBA, the 
court looked to INS for guidance. According to the INS court, 
“hot-news” and—more particularly—“free riding” are defined 
as “taking material that has been acquired by complainant as 
the result of organization and the expenditure of labor, skill, 
and money . . . and appropriating it and selling it as defendant’s 
own.”35 In contrast, the court found, once Fly obtained news of 
a recommendation, it did not sell that recommendation “as its 
own” but instead sold the information with “specific attribution” 
to the issuing broker.36 Moreover, the court found, Fly was 
unlikely to profit or to gain from selling that information “as 
its own,” because “it is not the identity of Fly” but rather the 
identity of the financial institution that lends credibility to the 
recommendation.37

To support its finding that Fly had not engaged in “free 
riding,” the court also drew parallels between the case at hand 
and the facts in NBA. Like STATS and Motorola in NBA, 
the court found, Fly “has its own network and assembles and 
transmit[s] data itself.”38 Moreover, much like the SportsTrax 
service in NBA, which “b[ore] its own costs of collecting factual 
information on NBA games,” Fly’s news service utilized a 
significant amount of its resources (fourteen of twenty-eight 
total employees) to collect the Brokers’ recommendations.39 As 
a result, the Second Circuit found that Fly’s service was not the 
type of INS-like product “that could support a non-preempted 
cause of action for misappropriation.”40

But just as in NBA, the Second Circuit’s discussion 
in Flyonthewall of exceptions to preemption seems wholly 
unnecessary. Having already found that the Brokers’ 
recommendations satisfy both the “subject matter” and the 
“general scope” requirements of Section 301, the court could 
easily—and properly—have reached the same result directly 
under federal copyright law without having to wander off into 
thickets of exceptions and forests of five-part tests. Instead, the 
Second Circuit could readily have found that U.S. copyright law 
provided the exclusive remedy for the Brokers (the very meaning 
of “preemption”) and that, under Feist, the Brokers’ sweat of the 
brow in researching and assembling their recommendations did 
not protect either the underlying information (i.e., facts about 
the subject companies) or the recommendations themselves, 
which the court could have found lacked sufficient originality 
under Feist. Either way the result would be the same, without a 
lot of unnecessary—and arguably unconstitutional—exposition 
by the court.
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Second Circuit—Concurring Opinion

Although ultimately concurring with the majority in 
favor of the Brokers, Judge Raggi wrote separately to express 
her disagreement with the majority’s reasoning. Like her 
colleagues in the majority, Judge Raggi concluded that the 
Brokers’ claims satisfied both the “subject matter” and “general 
scope” requirements of Section 301; in contrast, she criticized 
the majority for essentially treating the five-part test from NBA 
as nothing more than “dictum.”

According to Judge Raggi, the majority improperly 
concluded that “NBA ‘held’ only that the facts presented 
could not establish a non-preempted ‘hot news’ claim,” and 
thus dismissed the NBA test as “an unnecessary discussion 
of hypothetical circumstances giving rise to a ‘hot news’ 
claim”—hence, dictum that need not be followed.41 Instead, 
Judge Raggi noted, the Second Circuit in NBA was “required 
to determine the ‘breadth’ of the ‘hot news’ claim that survives 
preemption.”42 In response, she said, the court “identified five 
factors required to state a non-preempted ‘hot news’ claim [the 
five-part NBA test], applied them to the facts presented, and 
concluded that the plaintiffs’ claim failed.”43 Despite having her 
own reservations about the NBA test, therefore, Justice Raggi 
observed that because the NBA test was necessary to the NBA 
opinion, “it is not dictum,” and thus should be applied to the 
facts at hand.44

In applying that test to the facts at hand, Judge Raggi 
found that the Brokers’ claim failed to satisfy the test and was 
therefore preempted. Although Judge Raggi disagreed with 
the majority (and agreed with the district court) that Fly’s 
conduct was “strong evidence of free-riding . . . [because] Fly 
is usurping the substantial efforts and expenses of the [Brokers] 
to make a profit without expending any time or cost to conduct 
research of its own,”45 she nonetheless found the Brokers’ claim 
preempted based on a lack of direct competition between the 
Brokers’ product and Fly’s newsfeed containing the Brokers’ 
recommendations.

Although the Brokers and Fly broadly share the overall 
goal of disseminating the Brokers’ recommendations to clients 
and subscribers, Judge Raggi found, the Brokers and Fly do 
not compete directly with each other because (1) the Brokers 
do not collect or disseminate other Brokers’ recommendations, 
whereas Fly collects and disseminates recommendations from 
over sixty-five different firms; and (2) the Brokers limit access 
to their recommendations and the underlying research to those 
clients that generate sufficient trading revenue, whereas Fly 
disseminates that “‘financial news’ to anyone interested” and 
does not seek trading commissions of its own.46 As a result, 
Judge Raggi reasoned, Fly’s product was “sufficiently distinct 
from the [Brokers’] business model” that the Brokers and Fly 
did not directly compete with one another.47 Finding the NBA 
test unmet, Judge Raggi concluded that the Copyright Act 
preempted the Brokers’ misappropriation claim48 and joined 
the majority in reversing the district court’s judgment.

Conclusion

In our view, both the majority and the concurring judges 
have engaged in unnecessary analysis while reaching the right 

result. Simply put, as the U.S. Supreme Court clarified in Feist, 
U.S. copyright law does not protect facts or ideas, no matter how 
carefully or cleverly arranged, but only the particular expression 
of those ideas if sufficiently original. Even giving credence to the 
dubious value of Section 301’s “legislative history,” it is difficult 
to envision a claim that (1) “seeks to vindicate ‘legal or equitable 
rights that are equivalent’ to one of the bundle of exclusive rights 
already protected” under Section10649 regarding (2) a “work . . . 
of the type of works protected” under Sections 102 and 10350 and 
is not by those very terms preempted.

Although a cautious Congress may have acted wisely to 
ensure the possibility of future exceptions for hard cases it could 
not then envision, interpreting the statute as written, without 
grafting on court-made exceptions concerning which the 
Second Circuit cannot even agree—either over time or within 
its contemporaneous members—would have allowed the same 
judicial flexibility without the unnecessary machinations exhibited 
in the Second Circuit’s opinions. (All it would take would be for 
a court to determine, on the facts of the hypothetical hard case 
before it, that the rights sought to be protected are not precisely 
equivalent to the rights that Section 106 already protects, or that 
the work is not “of the type . . . protected” under Sections 102 and 
103.) Under our constitutional system of both delegated powers 
and separation of powers, such a process would be preferable to 
the continuing and unsatisfactory spectacle of panels of unelected 
judges creating federal common law on the validity and application 
of which they themselves apparently cannot even agree.
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For decades, human rights activists have successfully 
petitioned state and national governments in developed 
countries to fund such economic rights as the right to 

housing, the right to education, the right to a clean and safe 
environment, the right to work, the right to social security, and 
the right to health. Just at the time that the bill is coming due 
for such expenditures and developed countries are facing the 
resulting global economic crisis, these advocates are pursuing 
the realization of these economic rights in developing countries. 
However, a lack of government funding is forcing them to look 
to transnational corporations and other multinational business 
enterprises for the funding of their social welfare ambitions. 
In doing so, they are relying on a matrix of human rights 
governance networks (the “Matrix”) first described in a 2008 
article in this journal.1 This follow-up article explains 1) how 
human rights activists and multinational institutions are using 
the Matrix to govern the operations of multinational business 
enterprises; 2) how the Matrix has become an “intellectual 
complex adaptive system” that, after facing initial resistance 
from the business community, has evolved to increase its 
scope and effectiveness; and 3) some steps that multinational 
businesses might take to resist the Matrix.

The Matrix Revisited: The Business and Human Rights 
Context

International non-governmental organizations (“NGOs”) 
and national civil society organizations (“CSOs”) are using a 
matrix of human rights governance networks to bypass national 
courts, democracy, and the rule of law to develop “soft law” 
human rights norms, with which multinational business 
enterprises will have to comply from the early stages of project 
research, design, and planning through project completion and 
beyond. As will be described in this paper, this matrix is not 
a conspiratorial undertaking pursued by a few like-minded, 
non-transparent NGOs; rather, it consists of an observable and 
increasingly institutionalized group of interconnected networks 
through which NGOs and CSOs realize their human rights 
governance agenda outside the ordinary democratic process.

The ten human rights governance networks comprising 
the Matrix include:

1. Advocacy networks: The networks of international human 
rights activists that articulate and advocate for human rights, 
including so-called “emerging” economic and social human 
rights.

2. Research networks: The networks of social scientists 
and academics that conduct research on how the lack of 

human rights protection negatively impacts individuals and 
society.

3. Policy networks: The networks of government officials 
and other policy makers that discuss and formulate human 
rights policies.

4. Standards-setting networks: The networks of multilateral 
international organizations that meet to adopt treaties or 
declarations listing human rights norms or standards.

5. Interpretive networks: The networks of human rights treaty 
committees and UN-sanctioned expert committees that 
interpret the norms and standards contained in human rights 
treaties and declarations.

6. Explanatory networks: The networks of international 
organizations and their NGO and CSO partners that explain 
the human rights interpretations to members of civil society 
at the local, national, and regional levels.

7. Implementation networks: The networks of national 
legislatures and government officials that, upon the 
recommendation of the human rights experts, adopt and 
implement laws and regulations promoting and protecting 
human rights.

8. Assessment networks: The networks of NGOs and 
government officials that encourage the use of human rights 
impact assessments by legislatures and businesses to measure 
the potential human rights impact of proposed legislation 
or products.

9. Enforcement networks: The networks of local, national, 
and regional courts; government agencies; and human rights 
treaty committees that decide cases or rule on alleged human 
rights violations.

10. Funding networks: The networks of governments, 
multilateral institutions, and private foundations that 
fund the promotion and protection of human rights by 
supporting one or more of the other human rights governance 
networks.

The ten human rights governance networks comprising 
the Matrix work in successive stages. The advocacy networks 
generate the idea for an emerging economic right; the research 
networks conduct the research necessary to support the right; 
the policy networks design the policy that embodies the right; 
the standards-setting networks publicly adopt or declare the 
right as a norm or standard; the interpretive networks determine 
the nature and scope of the right; the explanatory networks 
explain the right to the affected parties and their supporters in 
civil society; the implementation networks adopt the legislation 
that promotes or protects the right; the assessment networks 
encourage government and business respect for the right; the 
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enforcement networks penalize those who violate the right; and 
the funding networks help sustain one or more of the human 
rights governance networks comprising the Matrix.

Beginning about a decade ago, NGOs, CSOs, and 
multilateral institutions began using the Matrix in an attempt 
to hold multinational business enterprises accountable for 1) 
assessing their human rights responsibilities in the developing 
countries in which they operated and 2) funding the fulfillment 
of the economic rights of the residents therein who, in the 
opinion of the NGOs and CSOs, are being adversely impacted 
as a result of such operations. The Matrix produced three 
primary mechanisms in the area of business and human rights: 
the Guidelines for Multinational Enterprises produced by the 
Organisation for Economic Co-operation and Development; 
the Ten Principles of the United Nations Global Compact; 
and the Norms on the Responsibilities of Transnational 
Corporations and Other Businesses with Regard to Human 
Rights adopted by the United Nations Sub-Commission on 
the Promotion and Protection of Human Rights.

Pursuant to, or coincident with, these mechanisms, 
from 2000 to 2008, transnational corporations and other 
multinational business enterprises were subjected to the Matrix 
in the following manner:

1. Advocacy networks: In 2000, leading activists in the field 
of economic, social, and cultural rights (“ESCR”) from key 
human rights organizations in the Americas, Africa, and 
Asia came together to develop an international network for 
the promotion of economic, social, and cultural rights. The 
process culminated in the founding of a General Assembly 
and the Inaugural ESCR-Net Conference, titled “Creating 
New Paths towards Social Justice,” held in Chiang Mai, 
Thailand in 2003. Over 250 human rights activists from fifty 
different countries came together to launch the network and 
to elect the first ESCR-Net Board. The ESCR-Net Corporate 
Accountability Working Group (the “Working Group”) 
advocates for corporate accountability at the international 
level.

2. Research networks: In 2001, the United Nations Sub-
Commission on the Promotion and Protection of Human 
Rights (the “Sub-Commission”) asked its Working Group 
on the Working Methods and Activities of Transnational 
Corporations (the “Working Group”) to contribute to 
the drafting of relevant norms concerning human rights 
and transnational corporations and other economic units 
whose activities have an impact on human rights. In 2002, 
the Sub-Commission requested that the Working Group’s 
report and the annexed draft norms be widely circulated in 
the expectation that comments would be taken into account 
when the Working Group next considered its draft norms 
in August 2003.

3. Policy networks: In 2000, the Global Reporting Initiative 
(“GRI”), a network-based organization, released its first 
sustainability reporting guidelines, which are designed to 
mainstream disclosure by businesses on environmental, social, 
and governance performance. GRI’s reporting framework is 
developed through a consensus-seeking, multi-stakeholder 

process, with participants being drawn from global business, 
civil society, labor, academic and professional institutions.

4. Standards-setting networks: Four multinational institutions 
played an early role in creating (or attempting to create) 
human rights standards that could be used to hold 
multinational business enterprises accountable for protecting 
and fulfilling economic rights.

First, in 1976, after being ratified by the necessary 
number of States Parties, the International Covenant on 
Economic, Social and Cultural Rights (“ICESCR”) entered 
into force. The ICESCR commits its parties to work toward 
the granting of economic, social, and cultural rights to 
individuals, including labor rights, the right to health, the 
right to education, and the right to an adequate standard of 
living. As of July 2011, 160 States had ratified the ICESCR; 
however, the United States has not done so.

Also in 1976, the Organisation for Economic Co-
operation and Development (“OECD”) adopted the OECD 
Guidelines for Multinational Enterprises (the “OECD 
Guidelines”). The OECD Guidelines constitute a set of 
voluntary recommendations to multinational enterprises 
in all the major areas of business ethics, human rights, 
environment, information disclosure, combating bribery, 
consumer interests, science and technology, competition, 
and taxation. Adhering governments have committed to 
promoting the OECD Guidelines among multinational 
enterprises operating in or from their territories. All of the 
thirty-four OECD member countries and eight non-OECD 
countries have agreed to adhere to the OECD Guidelines 
and encourage multinational enterprises to comply with 
their provisions.

Third, in 2000, the UN Global Compact was 
launched to bring businesses together with UN agencies, 
labor unions, civil society, and governments to advance 
ten universal principles in the areas of human rights, labor, 
environment, and anti-corruption (the “Ten Principles”). 
Although companies are asked to mainstream the Ten 
Principles within their spheres of influence, the UN Global 
Compact explicitly denies that it is a regulatory initiative. 
Instead, it claims to offer a values-based platform for 
voluntary peer review and institutional learning. Participants 
are encouraged to share case studies of good practices and to 
participate in policy dialogues.

Finally, in August 2003, the Sub-Commission 
approved the Norms on the Responsibilities of Transnational 
Corporations and Other Businesses with Regard to Human 
Rights (the “Norms”). In part, the Norms provided that:

12. Transnational corporations and other business 
enterprises shall respect economic, social and 
cultural rights as well as civil and political rights and 
contribute to their realization, in particular the rights 
to development, adequate food and drinking water, 
the highest attainable standard of physical and mental 
health, adequate housing, privacy, education, freedom 
of thought, conscience, and religion and freedom of 
opinion and expression, and shall refrain from actions 
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which obstruct or impede the realization of those 
rights.2 

The UN Commission on Human Rights (the 
“Commission”) considered the Norms in April 2004; 
however, it did not approve them and adopted the position 
that the Norms had no legal standing. At the time, it was 
obvious that the Sub-Commission had taken a position on 
the obligation of transnational businesses to respect and fulfill 
economic rights that exceeded the more limited position 
held by a majority of UN member states. As a result, the 
United Nations took no further actions on the Norms. To 
satisfy disappointed human rights activists and to explore a 
more independent and reasonable position on the subject of 
norms on the human rights responsibilities of multinational 
businesses, in July 2005, then UN Secretary-General Kofi 
Annan appointed John Ruggie as the Special Representative 
of the UN Secretary-General on the issue of human rights 
and transnational corporations and other business enterprises 
(the “Special Representative”).

5. Interpretive networks: Although the Commission did not 
adopt the Norms, as part of the process of formulating the 
Norms, the Sub-Commission prepared commentary on them 
(the “Commentary”). The Commentary, which interpreted 
each provision of the Norms, provided an in-depth look at 
the provisions comprising the most ambitious agenda for 
holding multinational enterprises responsible for realizing 
economic rights.

Also, since 1991, the Committee on Economic, Social 
and Cultural Rights (the “ICESCR Committee”) has been 
developing and publishing General Comments that have 
interpreted the meaning and scope of various economic rights 
contained in the ICESCR, including the rights to adequate 
housing, adequate food, education, the highest attainable 
standard of health, water, work, and social security.

6. Explanatory networks: Since the OECD Guidelines were 
adopted in 1976 and significantly revised in 2000, CSOs 
have gone to great lengths to explain them to multinational 
business enterprises and government officials. In 2003, a 
group of CSOs meeting in Amersfoort, the Netherlands, 
established OECD Watch, a network that seeks to strengthen 
cooperation between CSOs worldwide, build CSO capacity, 
and promote a corporate accountability framework in the 
interest of sustainability and poverty eradication. To do so, 
OECD Watch primarily aims to help facilitate NGO activities 
around the OECD Guidelines through a membership that 
consists of a diverse range of national CSOs working on 
human rights, labor rights, consumer rights, transparency, 
the environment, and sustainable development.

7. Implementation networks: Primary responsibility for 
implementing the OECD Guidelines rests with National 
Contact Points (“NCPs”). The NCP is a national government 
office responsible for encouraging observance of the OECD 
Guidelines in a national context and for ensuring that the 
Guidelines are well-known and understood by the national 
business community and by other interested parties. The 
NCP gathers information on national experiences with the 

OECD Guidelines; handles inquiries; discusses matters 
related to the OECD Guidelines; and assists in solving 
problems that may arise in their implementation.

As for the implementation of the UN Global Compact’s 
Ten Principles, participating companies are required to issue 
an annual Communication on Progress (“COP”), a public 
disclosure to stakeholders (e.g., investors, consumers, civil 
society, governments, etc.) on progress made in implementing 
the Ten Principles and in supporting broad UN development 
goals.

8. Assessment networks: In 1993, the UN General Assembly 
adopted Principles relating to the Status of National 
Institutions (the “Paris Principles”), which led to the creation 
of national human rights institutions (“NHRIs”) in many 
countries. According to the Paris Principles, NHRIs must 
have a broad mandate under national law to promote 
and protect human rights, including through monitoring 
and advising home governments, investigating human 
rights abuses, engaging with international human rights 
bodies, public education, and research. Also, in 1993, NHRIs 
established the International Coordinating Committee of 
National Institutions for the Promotion and Protection of 
Human Rights (the “ICC”) to secure greater integration of 
NHRI activities. Presently, NHRIs exist in more than 100 
countries.

Also, in 2005, the Commission requested the Special 
Representative to develop materials and methodologies for 
undertaking human rights impact assessments (“HRIAs”) 
for business activity. Although the Special Representative 
determined that developing such materials and methodologies 
was beyond his mandate’s time and resource constraints, 
in 2007, the Special Representative published a report 
describing the principles and characteristics of HRIAs for 
business, including similarities to environmental and social 
impact assessments, and providing updates on current HRIA 
initiatives (the “HRIA Report”). In the HRIA Report, the 
Special Representative explained that, prior to engaging 
in a proposed business activity, a business enterprise 
should conduct a HRIA to examine whether human rights 
protections have been adequately considered. In his view, 
HRIAs should catalogue the relevant human rights standards, 
including those set out in international conventions to which 
the home and host countries are signatories, other standards 
such as indigenous customary laws and traditions, and, in 
cases of armed conflict, international humanitarian law.3

9. Enforcement networks: Until the 2000 revision of the 
OECD Guidelines, no complaint mechanism existed through 
which parties could pursue relief from alleged violations of 
the voluntary recommendations contained therein. Since the 
2000 revision, when issues arise concerning implementation 
of the OECD Guidelines in relation to specific instances of 
business conduct, the NCP is expected to help resolve them. 
Under the OECD Guidelines Procedural Guidance, as revised 
in 2000 (the “Procedural Guidance”), when the NCP receives 
a complaint, it has to “make an initial assessment of whether 
the issues raised merit further examination and respond 
to the party or parties raising them” and where “the issues 
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raised merit further examination, offer good offices to help 
the parties involved to resolve the issues.”4 The Procedural 
Guidance did not explain when issues that are raised in the 
complaint merit further consideration. Under the Procedural 
Guidance, if a NCP decides to proceed with the complaint, 
and provided that the parties involved consent, it plays a 
mediating role in bringing parties together to resolve the 
issue.

10. Funding networks: The United Nations and OECD 
contribute significant funds to develop and sustain the 
different networks comprising the Matrix, with the United 
States of America, in turn, providing the largest amount of 
the regular funding for those two organizations.

Inside the Matrix: The Matrix as an Intelligent Complex 
Adaptive System

By 2008, the Matrix provided NGOs and CSOs with a 
loosely organized framework and mechanism for protecting 
and realizing (i.e., funding) economic rights in developing 
and developed countries. Yet, the Matrix had evolved from the 
primarily independent and uncoordinated efforts of individuals 
who had been pursuing an economic rights agenda within the 
context of their individual networks. These NGOs and CSOs 
were unaware of the degree to which their individual efforts 
had given birth to a comprehensive, integrated, complex system 
for holding businesses accountable for protecting and fulfilling 
economic rights. Thus, it is completely understandable that 
transnational corporations and other multinational business 
enterprises were likewise unaware of what had transpired. 
Until that time, businesses were under the impression that they 
could satisfy the demand for protecting and fulfilling economic 
rights by engaging in basic corporate social responsibility or 
sustainability measures, joining the UN Global Compact, 
participating in the World Economic Forum in Davos, 
Switzerland, or contributing to one or two UN-sponsored 
humanitarian relief programs.

Yet, from the perspective of those frustrated NGOs 
and CSOs that were seeking greater corporate accountability 
for protecting and fulfilling economic rights, the following 
shortcomings in the Matrix existed:

1. The UN Global Compact and the UN Secretary-General 
were not serious about holding members accountable for 
complying with the Ten Principles.

2. The OECD Guidelines did not adequately address 
business and human rights and national governments were 
not constructing or operating National Contact Points in a 
manner that could credibly and fairly resolve disputes over 
whether a multinational business enterprise was adhering to 
the OECD Guidelines.

3. There was no mechanism whereby individuals could 
communicate to the ICESCR Committee cases where a 
State Party was not holding transnational corporations or 
other multinational businesses accountable for failing to 
protect or fulfill the economic rights of indigenous peoples 
or other groups.

4. NHRIs were not being adequately educated about the 
need for them to monitor the degree to which multinational 
businesses were failing to protect or fulfill economic rights.

5. Little progress had been made to require businesses 
to conduct HRIAs prior to launching a new product or 
project.

6. By failing to adopt the Norms or any comparable 
internationally-approved standards, the UN had failed to 
provide the necessary leadership on linking businesses and 
human rights.

In a historic development having evolutionary significance, 
within the short span of the past four years, the Matrix has 
adapted to address all of these perceived shortcomings. In many 
ways, the Matrix represents a type of “intellectual complex 
adaptive system” (“ICAS”), a system explained by Alex and 
David Bennet in their 2004 book, Organizational Survival in 
the New World. A “complex adaptive system” is one composed 
of a large number of self-organizing components that seek to 
maximize their own goals but operate according to rules and 
in the context of relationships with other components and 
the external world. Examples include ant colonies, cities, the 
brain, the immune system, ecosystems, computer models, 
and organizations.5 The ICAS is a type of complex adaptive 
system:

The ICAS, as a complex organization, is composed 
of a large number of individuals, groups, and human 
subsystems that have nonlinear interaction and the 
capability to make many local decisions and strive for 
specific end states or goals. These components build many 
relationships both within the organization and external 
to the organization’s boundaries that may become highly 
complex and dynamic. Together, these relationships and 
their constituents form the organization and its enterprise. 
The word adaptive implies that the organization and its 
subcomponents are capable of studying and analyzing the 
environment and taking actions that internally adjust the 
organization and externally influence the environment in 
a manner that allows the organization to fulfill local and 
higher-level goals.6

The success of an ICAS depends on the competency and 
freedom of individual participants in the system in terms of 
learning, decision-making, and taking actions. The ability of 
individuals to learn, decide, and take actions in an ICAS are 
leveraged through multiple and effective networks that provide 
sources of knowledge, experience, and insights from others.

Dynamic networks will represent the critical infrastructure 
of the next-generation knowledge-based organization. 
Made available by increased bandwidth and processing 
power of both silicon and biotechnology, they will offer 
the opportunity for virtual information and knowledge 
support systems that connect data, information, and people 
through virtual communities, knowledge repositories, and 
knowledge portals. The foundation and grounding of 
future firms will be strengthened through a common set 
of strong, stable values held by all employees. Such values 
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not only provide a framework that enhances empowerment 
but also motivate and strengthen the self-confidence of 
the workforce, thereby magnifying the effectiveness of 
the self-organized teams within the ICAS. To survive and 
compete in the future world, these organizations will need 
to possess a number of emergent characteristics that taken 
together result in resilience, agility, adaptivity, and learning, 
all well-known traits of survival.7

In essence, the Matrix is an ICAS comprised of dynamic 
networks sharing common values associated with the mission 
of holding multinational business enterprises accountable for 
protecting and fulfilling economic rights.

The Matrix Reloaded:
Adapting to the Resistance of Multinational Business 

Enterprises

During the past four years, the Matrix has adapted to the 
resistance of multinational business enterprises and “reloaded” 
by enhancing the networks comprising the Matrix as follows:

1. Strengthened the UN Global Compact. In order to provide 
clear benchmarks for corporate adherence to the Ten 
Principles, in May 2010, officials from the UN Global 
Compact and GRI agreed to cooperate in amending the GRI 
Guidelines to include performance indicators that address 
the Ten Principles. In March 2011, the GRI released version 
3.1 of the GRI Guidelines, including two new indicators 
on human rights that call upon businesses to disclose 1) the 
percentage and total number of business operations that 
have been subject to human rights reviews and/or impact 
assessments and 2) the number of grievances related to 
human rights that have been filed, addressed, and resolved 
through formal grievance mechanisms. Meanwhile, in 2010, 
the UN Joint Inspection Unit published a report that severely 
criticized the UN Global Compact for the lack of a clear 
and articulated mandate, the lack of any adequate entry 
criteria for participants, the lack of an effective monitoring 
system to measure actual implementation of the principles 
by participants, the lack of adherence to existing rules and 
regulations relating to “normal” UN offices, the lack of any 
representation of either UN Member States or other UN 
agencies on its Board, and the lack of regular unbiased and 
independent performance evaluation of its operations. As a 
result of pressure from the office of the UN Joint Inspection 
Unit and the NGO community, the UN Global Compact is 
asking its member businesses to adopt a three-part “leadership 
blueprint” called the Global Compact LEAD Platform. 
Under the LEAD Platform, businesses would be expected to 
implement the Ten Principles into strategies and operations 
(using the GRI Human Rights Performance Indicators), take 
action in support of broader UN development goals and 
issues, and work with the UN Global Compact in creating 
global and local working groups on issue-based and sector 
initiatives relating to the Ten Principles. In September 2011, 
the UN Global Compact’s Human Rights Working Group, 
composed of representatives of business, civil society, trade 
unions, the UN, and academia, met under newly-revised 
Terms of Reference that focus on promoting the business 

and human rights agenda in the context of the UN Global 
Compact.

2. Amended the OECD Guidelines and Procedural Guidance 
Relating to NCPs. In May 2011, the OECD Guidelines were 
amended to include a new chapter on human rights, which 
requires multinational enterprises to “carry out human rights 
due diligence as appropriate to their size, the nature and 
context of operations and the severity of the risks of adverse 
human rights impacts.”8 At the same time, the Procedural 
Guidance was amended to clarify and enhance the role of 
NCPs in contributing to the resolution of issues that arise 
relating to the implementation of the OECD Guidelines 
in specific instances of alleged violations by multinational 
enterprises.

3. Adopted the Optional Protocol to the ICESCR to Permit 
Individual Communications. In late 2008, the UN General 
Assembly unanimously adopted an Optional Protocol to the 
ICESCR that permits the ICESCR Committee to receive and 
consider communications (i.e., complaints) from individual 
citizens alleging the failure of a State Party to implement 
the provisions of the ICESCR. While the decisions of the 
ICESCR Committee in relation to the communications 
are not formally binding, ratifying States and domestic 
courts, under pressure from NGOs and CSOs, may treat 
the decisions as authoritative. To date, the Protocol has been 
signed by thirty-six states but only ratified by three, well short 
of the ten ratifications needed in order to enter into force. 
If and when the Optional Protocol enters into force, it is 
anticipated that individual communications will be used to 
pressure States Parties to hold businesses accountable for not 
protecting or fulfilling economic rights.

4. Strengthened the Role of NHRIs in Monitoring Business 
and Human Rights. In 2009, the ICC established a Working 
Group on Business and Human Rights (the “Working 
Group”). The Working Group’s purpose is to promote 
capacity building, strategic collaboration, advocacy, and 
outreach by NHRIs in the area of business and human rights. 
In 2010, at the Tenth International Conference of the ICC, 
the participating representatives from NHRIs adopted the 
Edinburgh Declaration (the “Declaration”). The Declaration 
sets forth the practical functions NHRIs can fulfill in 
promoting enhanced protection against corporate-related 
human rights abuse; greater accountability and respect for 
human rights by business actors; access to justice for victims; 
and establishing multi-stakeholder approaches.9

5. Increased the Availability of Tools for Conducting Human 
Rights Impact Assessments. Beginning in 2007, the International 
Finance Corporation of the World Bank, the UN Global 
Compact, and the International Business Leaders Forum 
engaged in a three-year road-testing process for a guide that 
provides practical advice to companies on how to identify and 
assess the human rights risks and impacts of their business 
activities, integrate the results into their management system, 
and ultimately improve their performance. In 2010, during 
the UN Global Compact Leaders Summit, the revised online 
version of the Guide to Human Rights Impact Assessment 
and Management (“HRIAM”) was launched.
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In 2008, the Danish Institute for Human Rights 
launched the Human Rights Compliance Assessment 
(“HRCA”) tool. The HRCA is a comprehensive tool designed 
to detect human rights risks in company operations. It 
covers all internationally-recognized human rights and 
their impact on all stakeholders, including employees, local 
communities, customers and host governments. The HRCA 
tool incorporates a database of 195 questions and 947 
indicators, each measuring the implementation of human 
rights in company policies and procedures. In 2010, HRCA 
2.0 was released.

6. Produced a UN Framework and Guiding Principles on 
Business and Human Rights. In June 2008, after three years 
of extensive research and consultations with governments, 
businesses, and civil society, the Special Representative 
concluded that one reason cumulative progress in the business 
and human rights area had been difficult to achieve was the 
lack of an authoritative focal point around which actors’ 
expectations could converge—a framework that clarified the 
relevant actors’ responsibilities and provided the foundation 
on which thinking and action could build over time. In 
June 2008, the Special Representative presented such a 
framework to the UN Human Rights Council. The “Protect, 
Respect and Remedy” Framework rests on three pillars: the 
state duty to protect against human rights abuses by third 
parties, including business, through appropriate policies, 
regulation, and adjudication; the corporate responsibility to 
respect human rights, which means to act with due diligence 
to avoid infringing on the rights of others and to address 
adverse impacts that occur; and greater access by victims 
to effective remedies, both judicial and non-judicial.10 In 
a June 2011 resolution, the Council endorsed the Special 
Representative’s “Guiding Principles on Business and Human 
Rights: Implementing the United Nations ‘Protect, Respect 
and Remedy’ Framework” (the “UN Guiding Principles”). 
The UN Guiding Principles explain the implications of 
existing human rights standards and practices for States 
and businesses; integrate them within a single, logically-
coherent, and comprehensive template; and identify where 
the current normative and regulatory regime falls short and 
how it should be improved.11 Each Principle is accompanied 
by a commentary, further clarifying its meanings and 
implications. The Council’s resolution also established a 
Working Group on business and human rights consisting 
of five independent experts, the mandate of which includes 
promoting implementation of the UN Guiding Principles; 
providing advice regarding the development of domestic 
legislation and policies relating to business and human 
rights; conducting country visits; making recommendations 
for enhancing access to effective remedies for those whose 
human rights are affected by corporate activities; and guiding 
the work of the Council’s new annual Forum on Business 
and Human Rights.

The Matrix Revolutions: Businesses Must Choose

Multinational businesses are facing a reloaded Matrix 
that has high expectations for their protection and fulfillment 
of economic rights. The Matrix will no longer be satisfied with 

“mere” business ethics, corporate philanthropy, corporate social 
responsibility, or environmental sustainability programs. The 
Matrix will no longer limit itself to pursuing claims for damages 
from egregious human rights violations. Instead, the Matrix will 
expect businesses to assess the impact their normal operations 
and policies have on the economic rights of others.

Multinational business enterprises need to choose whether 
to comply with demands of the Matrix. Specifically, businesses 
must be prepared to:

1. Consider carefully whether to conduct comprehensive and 
invasive HRIAs that, in essence, make human rights activists 
partners in corporate strategic planning and operations.

2. Decide whether to embrace the efforts of human rights 
activists to convert the UN Global Compact from a voluntary 
program that promotes best practices in the areas of the Ten 
Principles to a program that requires its members to comply 
with the detailed GRI Guidelines.

3. Decline offers by government-run NCPs to mediate 
unfounded NGO-instigated complaints of alleged corporate 
failures to protect or fulfill economic rights under the OECD 
Guidelines.

4. Wage effective media and other public education campaigns 
against NHRIs that engage in hearings, investigations, or 
reports designed to shame businesses for not protecting 
or fulfilling economic rights for which they have no legal 
responsibility.

5. Monitor the degree to which, in promoting the 
implementation of the UN Guiding Principles at the country 
level, the Council’s Working Group on business and human 
rights interferes with national sovereignty.

A long-term objective of human rights activists is 
to generate court decisions, government agency or quasi-
governmental rulings, international human rights treaty 
committee determinations, international organization 
instruments, and academic or other commentary that create 
“soft law” norms that can be used to hold multinational 
business enterprises accountable for protecting and fulfilling 
economic rights. Businesses will have to make some tough 
choices regarding whether to spend time and resources trying 
to help the Matrix achieve that objective or focus instead on the 
operation of their businesses in compliance with existing laws, 
thereby increasing the value of the investments made by their 
shareholders. In turn, individual shareholders could decide the 
degree to which, through their private philanthropy, political 
action, or support for corporate social responsibility, they can 
help others meet their basic economic needs.
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Under a system of government that diffuses power 
and makes institutional “[a]mbition . . . counteract 
ambition,”1 sudden power grabs by a federal agency are 

rare. Nevertheless, they do occur, particularly when they can be 
conducted “under the radar.” A lawsuit can be a very successful 
means for launching a power struggle without arousing much 
public attention. As Justice Scalia famously observed, most 
lawsuits involving the allocation of governmental power arrive in 
court “clad, so to speak, in sheep’s clothing: the potential of the 
asserted principle to effect important change in the equilibrium 
of power is not immediately evident, and must be discerned by 
a careful and perceptive analysis.”2

National Labor Relations Board v. Arizona, pending in 
federal district court in Arizona, is one such case. The issue 
on the merits is whether the National Labor Relations Act 
(“NLRA” or “the Act”) preempts an amendment to the Arizona 
constitution dealing with the right to vote by secret ballot in 
the election of bargaining representatives. This issue, however 
important it may be, is unlikely to attract widespread public 
attention. In fact, the controversy is unlikely to stir much 
interest even among lawyers. Preemption jurisprudence is a 
relatively narrow category of federal constitutional law, and 
the merits issue in National Labor Relations Board v. Arizona 
arises under only one branch of that jurisprudence. Moreover, 
the element of suspense is lacking, since the few observers who 
have taken notice of the preemption issue agree by and large 
that the National Labor Relations Board (“the Board”) has the 
better case on the merits.

This paper does not deal with the merits of the preemption 
issue in National Labor Relations Board v. Arizona. Instead, it 
focuses on several procedural arguments the Board advanced 
(explicitly or implicitly) to convince the court to decide the 
merits of its preemption claim. The procedural issues in the case 
warrant serious professional and public attention, partly because 
of their novelty, partly because the district court ruled in the 
Board’s favor on some of them,3 but perhaps most significantly 
because they reflect a disturbing conception of federal-state 
relations and of the proper allocation of authority within the 
federal government. If the Board’s positions on these procedural 
questions ultimately are sustained, National Labor Relations 
Board v. Arizona could have very troubling consequences for 
how governmental authority will be exercised in the future, not 
just over the states but over individual citizens, and in areas of 

the law far removed from labor relations.
Three procedural issues in the case deserve particular 

attention. First, the Board maintains that its request for a 
declaratory judgment presents a justiciable “case or controversy” 
for resolution by the district court. The arguments it advances 
in support of that contention burst the envelope of traditional 
standing doctrines, which generally prohibit judicial resolution 
of abstract legal questions at the request of a party with no 
legally cognizable interest of its own in the answer. Second, 
the Board effectively alleges that the very existence of the 
Arizona constitution’s “secret ballot” provision is a wrong of 
constitutional dimension, which means that the relief the Board 
seeks necessarily is a direct interference with a sovereign function 
of a state that resulted from its internal political process. 
Interference of this kind can be justified in certain carefully-
defined circumstances. However, the litigating position adopted 
by the Board would expand those circumstances in a way that 
would diminish public accountability of government officials 
to an unprecedented degree. Third, in pursuing its case against 
Arizona, the Board has advanced arguments that call for 
expanding the bounds within which so-called “independent 
regulatory agencies” can act. Unlike the Attorney General or 
other heads of executive branch departments, members of 
the Board are not subject to full supervision by the President 
because they cannot be removed from office at will. In bringing 
this lawsuit, the Board nonetheless implicitly asserts that it 
can decide unilaterally when and how the Supremacy Clause 
should be “enforced,” and against which state laws. For the 
Board’s assertion of its power to be upheld, a court would be 
required to decide that a so-called “independent regulatory 
agency” can make discretionary policy decisions pitting the 
national government against a state government without express 
congressional authorization and despite the President’s limited 
authority to control how that power will be employed.

The Board clearly grasps the potential significance of 
its litigating position for augmenting the power of federal 
regulatory agencies and shielding the exercise of that power from 
control by an elected official. In its papers filed in opposition to 
Arizona’s motion to dismiss the complaint, the Board describes 
itself not only as an “independent agency of the United States,” 
but also as “a sovereign federal agency.”4 The Board presumably 
understands what sovereignty means, and that there can be 
only so much of it to go around in any given country. It must 
therefore also realize that judicial recognition of the Board’s 
asserted status necessarily would alter the division of powers, 
the separation of powers, or both.

Despite the extraordinary nature of the Board’s procedural 
arguments, it is fair to ask why any of those arguments 
matter. The traditional answer is that the Framers thought 
individual liberty would be protected both by federalism and 
by the Constitution’s separation of federal powers among three 
distinct branches of government, one of which would be under 
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the control of a single individual.5 The Supreme Court has 
elaborated on this thought by explaining the linkage among 
three concepts: protection of all the political processes that 
are necessary for constitutional federalism, the principle of 
accountability underlying the structural norms ordained by 
the Constitution, and the promotion of individual liberty.6 
The Board’s litigating posture in National Labor Relations 
Board v. Arizona asks the federal courts to ignore each of these 
concepts.

Background and Context

To fully appreciate how the Board’s procedural arguments 
in the case would enhance the powers of independent agencies 
and pose a threat to the individual liberties of citizens, it is 
first necessary to appreciate the extraordinary novelty of the 
Board’s litigating position. That appreciation, in turn, requires 
some background.

The National Labor Relations Act of 1935 established 
certain rights and responsibilities in connection with 
employment in the private sector. One such right springs from 
Sections 7 and 9, which taken together generally require that a 
private-sector employer bargain over the terms and conditions 
of employment with a representative of his or her employees if 
the representative was “designated or selected for the purposes 
of collective bargaining by a majority of the employees in a unit 
appropriate for such purposes,” and that such a representative 
will be the exclusive agent for bargaining purposes.7 The Section 
7 obligations of employers are generally enforceable under 
Section 8(a)(5), which makes it an “unfair labor practice” 
as defined in the Act for an employer “to refuse to bargain 
collectively with the representatives of his employees, subject 
to the provisions of section 159(a).”8 Thus, a determination of 
what is sometimes called “majority status” logically precedes a 
determination of a duty to bargain.

The ordinary means for ascertaining whether a majority 
concurs in a proposition is to hold a referendum of some kind, 
usually involving each individual’s expression of his or her 
sentiments, i.e., voting. Traditionally, the Board has expressed 
a decided preference for secret ballot elections conducted under 
the supervision of its agents.9 At the same time, there also has 
been something of a running (if syncopated) dialogue at the 
federal level regarding the extent to which a labor organization’s 
majority status might be or even must be recognized in the 
absence of an election under the auspices of the Board.10 The 
Board’s position is that Section 7 of the Act affords a second 
path to the consequences of majority status, which it describes 
as “voluntary recognition [by an employer] based on other 
convincing evidence of majority status.”11

Cards purporting to authorize representation can be 
signed under a variety of circumstances, including home 
visitation by union organizers.12 Thus, one driver of the debate 
over the “second path” described in the Board’s Opposition 
to Arizona’s motion to dismiss is concern over whether card 
signing results as reliably as secret ballot elections in the 
authentic expression of the individual’s preference as he or she 
immediately perceives it.13

Over the decades, the mutual pushback between the Board 
and Congress changed the line of scrimmage but did not result 

in a victory for one school of thought over the other.14 For 
example, Congress amended Section 9 in 1947 to provide that 
“[i]f the Board finds upon the record of [an unfair labor practice] 
hearing that . . . a question of representation exists, it shall direct 
an election by secret ballot and shall certify the results thereof.”15 
Based in part on the language of this amendment, the Supreme 
Court held in Linden Lumber Division, Summer & Co. v. NLRB 
that “unless an employer has engaged in an unfair labor practice 
that impairs the electoral process, a union with authorization 
cards purporting to represent a majority of the employees, which 
is refused recognition, has the burden of taking the next step 
in invoking the Board’s election procedure.”16

Yet, notwithstanding the 1947 amendment of Section 9(c) 
and the decision in Linden Lumber, the Board has determined 
that majority status can be found in some scenarios based on 
the presentation of authorization cards bearing signatures equal 
to 50% plus one of the number of individuals in a bargaining 
unit. Arguably, this represents a dilution of the requirement for 
“convincing evidence” of majority status that the Board invoked 
in its papers in National Labor Relations Board v. Arizona. 
Elsewhere in its Proposed Opposition to the Motion to Dismiss 
in National Labor Relations Board v. Arizona, for example, the 
Board seems to blur the distinction between “evidence” and 
“convincing evidence” by asserting that the Section 7 right to 
representatives of their own choosing is enforceable “[i]f private 
sector employees can persuade their employer to recognize 
their choice of a representative on the basis of evidence of 
majority status.”17 A standard based on “evidence” means less 
than one might think, because an employer need not actually 
adjudicate majority status based on “evidence,” whether or not 
accompanied by persuasive argument regarding how to interpret 
or weigh the evidence. To the contrary, an employer and a union 
can agree in advance that majority status will be recognized 
based on the union’s accumulation of signed cards. The Board 
has generally held that neutrality and card-check agreements 
between a union and an employer are enforceable.18 As a result, 
combined neutrality and card-check agreements have eclipsed 
elections as a means of organizing new bargaining units.19

* * *
On November 2, 2010, against this general backdrop, 

voters in four states (Arizona, South Carolina, South Dakota, 
and Utah) adopted a “secret ballot” amendment to their state 
constitutions, each worded somewhat differently from the 
others. The amendment to Arizona’s constitution provides that 
“[t]he right to vote by secret ballot for employee representation 
is fundamental and shall be guaranteed where local, state 
or federal law permits or requires elections, designations or 
authorizations for employee representation.”20

On January 13, 2011, the Board’s Acting General Counsel 
wrote to the Attorney General of each of the four states 
“to apprise [them] of the National Labor Relations Board’s 
conclusion that a recently-approved amendment to [the state’s 
constitution] conflicts with the rights afforded individuals 
covered by the National Labor Relations Act . . . [and] . . . 
to explain the Agency’s position and to advise you that I have 
been authorized to bring a civil action in federal court to seek 
to invalidate the [a]mendment.”21 In a Fact Sheet issued on 
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January 14, 2011, the Board took a slightly more modest 
position, stating that on January 6, 2011, it had authorized 
the Acting General Counsel to bring lawsuits against the states 
to enjoin the application or enforcement of the states’ secret 
ballot amendments “insofar as they conflict with the federal 
rights of private sector employees to designate a union to 
represent them.”22

The Attorneys General responded to the Acting General 
Counsel in a single letter dated January 27, 2011. They flatly 
rejected the invitation to concede that portions of their state 
constitutions were invalid, and pointed out ways in which the 
substance of the secret ballot amendments was consistent with 
the Board’s interpretation of the NLRA and with the freedom of 
association guaranteed by the First Amendment.23 In response, 
the Board’s Acting General Counsel offered to hold discussions 
at the staff level on the issues.24 However, these discussions came 
to an immediate and abrupt halt when the Acting General 
Counsel’s staff refused to discuss the merits of the Board’s 
position in the absence of a confidentiality and non-disclosure 
agreement.25 The Attorneys General made clear that they would 
not hold discussions regarding the validity of state constitutional 
provisions behind the backs of their fellow-citizens (to say 
nothing of their governors and state legislatures).26

On April 22, 2011, the Board’s Acting General Counsel 
wrote to the Attorneys General again, this time to say that he 
had “directed [his] staff to initiate lawsuits in federal court 
seeking to invalidate Arizona Constitution Article 2 § 37 and 
South Dakota Constitution Article 6 § 28 as preempted by 
operation of the NLRA . . . and the Supremacy Clause. . . .”27 
However, the Board followed through on the Acting General 
Counsel’s threatened legal action by singling out Arizona as 
the first target. On May 6, 2011, the Board filed its complaint 
“seek[ing] a declaratory judgment . . . that Arizona Constitution 
Article 2 § 37 . . . conflicts with the rights of private sector 
employees under the National Labor Relations Act . . . and is 
therefore preempted.”28

The Standing Issue

Whether a state law is preempted by federal law is an 
abstract question unless and until some regulated party is 
actually affected by the alleged conflict between federal and 
state law. For this reason, it is one thing for a federal agency 
to announce its views on whether a state law is preempted by 
federal law, but quite another to seek the endorsement of those 
views by a federal court.

In fact, the Constitution imposes general limitations on 
the circumstances in which federal courts can rule on a matter 
of law, and some of those limitations apply to any would-be 
plaintiff, including a federal agency. To issue a ruling deciding 
a contested issue of law (or of fact, for that matter), a federal 
court first must have jurisdiction over a “case or controversy,” 
i.e., an actual dispute between parties whose legally cognizable 
rights and/or obligations with respect to each other actually 
might be altered by how the court decides the legal issue 
presented to it.29

Although the district court ruled against Arizona on the 
standing concerns it raised in its motion to dismiss, a powerful 
argument can be made that National Labor Relations Board v. 

Arizona does not meet the “redressability” component of the 
traditional standing doctrine. The Board and Arizona will stand 
in precisely the same place with respect to their own labor law 
rights and obligations vis-à-vis each other regardless of any 
possible outcome in the Board’s lawsuit. No matter what the 
outcome of the case may be on the merits, the district court’s 
decision cannot determine Arizona’s rights and obligations 
in its capacity as an employer under the Act, because the 
term “employer” is defined in the NLRA to exclude states.30 

Nonetheless, the district court held that “[a] declaratory 
judgment that Article 2 § 37 is preempted would redress 
plaintiff’s injuries by rendering the amendment unenforceable 
and affirming plaintiff’s exclusive power to enforce § 7 and § 8 
of the NLRA.”31 However, as a general rule, “[i]t is a violation 
of due process for a judgment to be binding on a litigant 
who was not a party or a privy and therefore has never had 
an opportunity to be heard.”32 Thus, a declaratory judgment 
in National Labor Relations Board v Arizona to the effect that 
its secret ballot amendment is preempted will not by its own 
force bar a single employer or employee from invoking it in 
any subsequent case.33

Despite the seeming futility of the judgment the Board 
seeks in this case, it would be a mistake to dismiss the Board’s 
decision to sue as harmless. That decision is an assault on 
important principles that keep the power of the federal 
judiciary, legislature, and executive separated. To be sure, one 
important purpose of the “case or controversy” requirement is 
to limit the authority of the judiciary alone by preventing the 
federal courts from deciding abstract generalities outside the 
context of adjudicating specific rights between specific parties.34 
However, it also serves three broader purposes, each of which 
promotes the ideals of self-government by avoiding instances 
in which distinct constitutional powers might be blended, 
thereby reducing the accountability of elected officials. First, 
it deters the political branches from running to the judiciary 
for political cover or moral reinforcement, for example by 
seeking an advisory opinion on the constitutionality of pending 
legislation, thereby closing a route by which elected officials 
might escape accountability to the voters. Second, it limits 
the circumstances under which the judiciary might accept an 
invitation to shut down popular or political debate before a 
majority has coalesced around a specific proposal or course of 
action, thereby forestalling at least one means by which the 
processes of representative democracy might be short-circuited. 
Third, it prevents the courts from deciding what Chief Justice 
Marshall called a “mere question of right” at the behest of a 
petitioner who requests the judiciary “to control the legislature” 
of a state, a dubious enterprise that Chief Justice Marshall 
observed “savours too much of the exercise of political power to 
be within the proper province of the judicial department.”35

National Labor Relations Board v. Arizona does not arise 
from a “case or controversy” under established principles of law, 
because the Board’s own rights and obligations are not at stake 
in the case.36 In fact, the Board essentially admits as much by 
arguing that it has standing to vindicate the federal statutory 
rights of workers in Arizona under a doctrine called “parens 
patriae,” under which a sovereign can bring suit to assert the 
rights of its citizens.37
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Endorsing the Board’s parens patriae argument would 
extend that doctrine far beyond its current or historical 
boundaries, because the Board does not have “citizens,” 
i.e., persons whose interests it is authorized to represent as 
against other governments. At best, the Board has various 
“constituencies,” but only in the sense of that word when used 
to describe interest groups. In any event, the Board itself does 
not take seriously the notion that it is trying to vindicate the 
rights of individuals employed in Arizona: it has opposed a 
motion to intervene in the case by dozens of such individuals 
on the grounds that the State of Arizona adequately represents 
the interests of its citizens.38

There is a second way in which the Board’s parens 
patriae argument could set a dangerous precedent. The NLRA 
establishes a wide range of rights and obligations on the part 
of employers, employees, and employee organizations. These 
rights and obligations are cast in general terms, which means 
that when it comes to the exercise of these rights by their 
holders, interests may differ. For example, the Act establishes 
an individual right to refrain from forming, joining, or assisting 
a labor organization.39 It also establishes a right to engage in 
“concerted activities,” including those that are alternatives to 
collective bargaining, for “mutual aid or protection.”40 It seems 
to follow that employees have a right to collaborate in resisting 
the selection of a supposed “bargaining representative” if they 
consider the method of selection illegitimate.

It is impossible to act in any representative capacity for a 
group consisting of members with conflicting interests unless 
the representative is authorized to ignore or subordinate (that 
is, to sacrifice) the interests of certain members of the group 
in favor of others. Thus, the Board’s parens patriae argument 
necessarily entails the assertion that it may determine which 
of various abstract statutory rights to protect at the expense 
of others (a process that would ultimately call for determining 
that one portion of its organic statute is not to be advanced in 
light of another).41 A federal regulatory agency endowed with 
this authority genuinely would be “sovereign” as opposed to 
merely “independent”—and not in a good way. 

Separation of Powers and the Unitary Executive

The implications of the Board’s parens patriae argument 
serve as an introduction to a separation of powers issue implicit 
in the Board’s litigating posture. This issue becomes apparent 
only when one realizes that an agency not directly accountable 
to the President has brought an action against a state seeking 
to invalidate a particular state law as repugnant to the Federal 
Constitution without any established statutory authorization to 
bring such a suit. Viewed in that light, the assertion of agency 
power underlying the complaint in National Labor Relations 
Board v Arizona is genuinely revolutionary because it can be 
justified, if at all, only by some non-statutory authority to 
perform the quintessential executive function—that is, to “see” 
that the Supremacy Clause “be faithfully executed.” The Board 
has no such authority, nor could it.

The NLRB’s statutory authority to litigate is confined to 
two areas. Under various subsections of the act, it can sue to 
enforce its orders and/or to prevent an unfair labor practice, 
and it can seek enforcement of its subpoenas in a federal 

court.42 Since a state is not a labor organization, a state cannot 
commit an unfair labor practice as defined by Section 8(b), the 
Section relating to unfair labor practices by labor organizations. 
Moreover, since the term employer is defined in Section 2(2) 
to exclude the states, a state cannot commit an unfair labor 
practice as defined in Section 8(a), the Section relating to unfair 
labor practices by an employer. Thus, it does not appear that 
the NLRB has statutory authority to bring litigation of the kind 
contemplated here.43

But imagine that the Board had such a power. Its exercise 
necessarily would involve discretion regarding the enforcement 
of federal law. “The authority to bring such suits [i.e., suits to 
enforce federal law as parens patriae] includes the discretionary 
authority not to bring them, if the responsible officers of the 
government are of the opinion that a suit is not warranted or 
would be of disservice to the national interest.”44 The exercise of 
discretion in the enforcement of the law is traditionally thought 
of as a quintessentially executive function. Indeed, National 
Labor Relations Board v. Arizona involves at least two individual 
examples of the Board’s exercise of executive discretion. First, it 
chose to pursue its case against Arizona but not against any of 
the other states it threatened to sue. Second, it chose to promote 
what it perceives to be the interests of Arizona employees who 
might wish to have a bargaining representative recognized 
through alternatives to secret ballot elections and to oppose the 
interests of Arizona employees who have a right under the Act 
not to engage in any concerted activity. Yet federal executive 
power involving such a degree of discretion may be wielded only 
by the President or an executive officer of the United States, 
and an executive officer of the United States must be removable 
at will by the President or by someone who the President can 
remove at will.45

To be sure, so-called “independent regulatory agencies” 
are permitted to play a role in the administration of federal law, 
despite the President’s inability to remove the heads of those 
agencies at will. However, this exception to the normal rule for 
the exercise of executive power applies only to the conclusion 
(or at any rate the polite fiction) in Humphrey’s Executor that 
what the independent agencies do is entirely “quasi-legislative” 
or “quasi-judicial.”46

Judging from the majority opinion written by Chief 
Justice Roberts in Free Enterprise Fund v. Public Co. Accounting 
Oversight Board, the Supreme Court may be losing its 
enthusiasm for the reasoning behind Humphrey’s Executor. To 
begin with, Chief Justice Roberts leaves no room for doubt that 
the President’s removal power stems from the Faithful Execution 
Clause, not solely from the Appointments Clause. Moreover, 
the majority opinion in Free Enterprise Fund studiously avoids 
even using the terms “quasi-legislative” or “quasi-judicial” except 
in quotations.47 In any event, to recognize that an independent 
agency’s assertion of discretionary authority to seek declaratory 
judgments regarding the constitutionality of state laws is at best 
constitutionally dubious, it suffices to observe that no court has 
ever tried to justify agency action on the grounds that it was 
merely “quasi-executive.” To do so would be to diminish the 
authority (and therewith the accountability) of the only federal 
officeholder whose authority is conferred by the people of the 
United States as a whole. A concept even remotely approaching 
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a diminution of that authority by transferring some part of it to 
an agency has no place in the constitutional design. 

Federalism

And so we come to the third constitutional novelty in the 
Board’s litigating position. The Board implicitly asserts that the 
very existence of Arizona’s secret ballot amendment gives rise 
to a “case or controversy” and triggers the Board’s authority to 
approach a federal court for declaratory relief. This assertion is 
based in part on the possibility that the amendment might be 
invoked affirmatively or defensively to support or defeat a claim. 
However, the assertion also is based on the Board’s contention 
that “the enactment of the Amendment has a . . . chilling effect 
on the free exercise of organizational rights.”48

In a letter dated January 13, 2011, to the Arizona Attorney 
General, the Acting General Counsel’s office elaborated on 
its concerns about the potential chilling effect of the Arizona 
amendment. The letter makes clear that the Board’s concern 
applies not only when the amendment became law, but even 
before it became law:

I understand that the Amendment adopted by the 
voters in November is not technically in effect and must 
still be proclaimed by the Governor of Arizona. A.R.S. 
Const. Art 4 Pt. 1 § 1(5). Accordingly, I am hopeful that, 
after a review of the NLRB’s legal position, Arizona might 
be willing to take voluntary measures to ensure that the 
Amendment will not be proclaimed, and that the public 
will be so notified. . . .

In light of the significant impact of this Amendment, 
I request that any response to this letter on behalf of 
Arizona be made within two weeks. Absent any response, 
I intend to initiate the lawsuit.

In similar situations, where offending enactments 
have not yet ripened into actual enforcement actions, 
the courts have nonetheless permitted suits to bar their 
enforcement where a danger exists that public knowledge 
of the provision may result in “self-censorship; a harm 
that can be realized even without an actual prosecution.” 
. . . That principle is applicable here since it is foreseeable 
that widespread public knowledge of the Amendment will 
deter some employers from granting voluntary recognition 
or abiding by their commitments to recognize a union on 
the basis of a card check.49

On a chilling effect theory as expansive as the one 
advocated by the Board, there would seem to be no reason 
in principle why the Board could not seek injunctive relief to 
preclude a referendum on a state constitutional amendment or 
to preclude legislative action to propose such an amendment. 
(Ripeness considerations might convince a court not to proceed 
in such a case, but ripeness is generally regarded as a prudential 
doctrine, not a constitutional one, so the court would have the 
authority to decide whether or not to stay its hand.) If the courts 
endorsed this model of agency authority, the political processes 
of state and local governments would continue solely at the 
sufferance of a host of federal agencies—some accountable to an 
elected official, others not—each with what amount to censorial 

powers, including the power of discretionary interdiction. The 
Framers declined to give that power even to the federal courts. 
There can be no doubt that they would have denied it to an 
“independent agency.”

Republican Sovereignty

The Board is right about one thing: in the last analysis, 
National Labor Relations Board v. Arizona is a case about 
sovereignty. For those who believe that the residual sovereignty 
of the states includes certain immunities from federal 
interference in their political and/or governmental processes,50 
the case represents either a new threat or a new opportunity. 
Which it turns out to be depends at least in part on whether 
the courts will recognize that the case raises both a grave 
federalism issue and an equally important separation of powers 
question. Recognizing that National Labor Relations Board v. 
Arizona involves both of the basic structural underpinnings of 
republican democracy could lead a court to decide the case on 
the basis of the general accountability principles that are the 
constitutional postulates of both federalism and the separation 
of powers. Those principles of accountability are vital to the 
sovereignty of republics.51

One reason to believe courts are basing their decisions 
on these principles can be found in a recent ruling from a 
district court, which coincidently also deals with sovereignty 
as a limitation on the Board’s authority. Chickasaw Nation v. 
National Labor Relations Board�2 arose from two unfair labor 
practice charges brought by the Board against a federally-
recognized Indian tribe, with respect to a casino operated under 
the auspices of the Chickasaw Nation’s executive branch.

A federally-recognized Indian tribe is “a domestic, 
dependent nation” under federal law, and therefore a type of 
sovereign.53 On that ground, the Chickasaw Nation brought an 
action in federal court alleging that the NLRA has no application 
to it because of its sovereign status as a tribe, and moved for 
injunctive relief to restrain the Board from conducting further 
proceedings on the unfair labor practice charges.54 The plaintiff 
argued that allowing the Board to exercise jurisdiction over the 
Chickasaw Nation would unlawfully interfere with its inherent 
powers as a sovereign, including its right to make its own laws 
and be governed by them.55

The Board’s principal defense did not engage the 
sovereignty issue directly. Instead, it relied on the “primary 
jurisdiction” doctrine, under which the federal courts decline to 
exercise their power to determine in the first instance whether 
a given controversy falls within the scope of an independent 
agency’s adjudicatory purview.56 In effect, the Board argued 
that the district court should decline to render any judgment 
and defer to the Board’s determination of the scope of its own 
authority with regard to the unfair labor practice charges against 
the casino operation.57 In support of this argument, the Board 
pointed to the provision of the NLRA which the Board urged 
gives it “[power] to prevent any person from engaging in any 
unfair labor practice . . . [unaffected] by any other means of 
adjustment or prevention . . . established by . . . law.” 58

The district court acknowledged that the NLRA’s grant 
of the power to prevent unfair labor practices had been 
interpreted to limit the authority of federal district courts to 
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enjoin proceedings before the Board.59 However, the court 
held that federal regulatory schemes such as the NLRA do not 
apply to tribal governments exercising their sovereign authority 
absent express congressional authorization.60 It also found 
that the NLRA makes no specific reference to tribes and the 
legislative history does not indicate an intention to abrogate the 
sovereignty of recognized tribes by subjecting their executives 
to regulation under the Act.61

Chickasaw Nation v. National Labor Relations Board 
will not eliminate all agency over-reaching, but, along with 
National Labor Relations Board v. Arizona, it is an opportunity to 
establish a limitation on such conduct. To be sure, the limitation 
would come into play only in the rare event that agency action 
threatened an immunity that is a component of the residual 
sovereignty of a state or of the provisional sovereignty of a 
federally-recognized tribe. Nonetheless, for close to a century, 
it has been regarded as a major achievement to establish any 
limitation on the power of an independent agency. Moreover, 
whether the states’ status as sovereigns is a limitation on the 
power of independent agencies is merely a specific form of a 
more general (and more pressing) question: whether liberty-
reinforcing and accountability-reinforcing constitutional norms 
are limitations on the extent of otherwise ungoverned agency 
power.
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There are two primary trends guiding contemporary labor 
and employment law. The first is the recognition and 
incorporation of technology into existing law. Labor law 

has led the way with the National Labor Relations Board (NLRB 
or Board)’s increased focus on social media firings. The second 
is increased fairness measures at the expense of legal certainty. 
Employment law has led the way here, with recent regulations 
interpreting the Genetic Information Non-Discrimination Act 
(GINA) as well as judicial expansion of Title VII to include 
discrimination based on sexual orientation.

I. Recognition and Incorporation of Technology

Perhaps the greatest challenge to unionized and non-
unionized workplaces alike is how to best adapt to technological 
change. While employees have had access to the internet for 
a long time, employee use of social media is a relatively new 
phenomenon. The term “social media” encompasses a broad 
range of online communication programs. The two key social 
media programs are Facebook and Twitter. These programs 
allow employers and employees to instantly transform their 
thoughts into text that the whole world can read.

This development has its advantages and disadvantages. 
A large disadvantage for employers is that employees are more 
likely to air grievances online. Employees’ candid comments, 
in turn, often lead to termination. Thus, the NLRB has 
recently had several opportunities to indicate how the National 
Labor Relations Act (NLRA) applies to online conduct. In 
short, online protected activity is treated largely the same as 
in-person protected activity. The Board has recognized that 
social media is a new, but no less legitimate, form of human 
communication.

Technology can also be used to expedite and aid in the 
enforcement of existing laws. The Department of Labor has 
found a unique way to do so. It recently introduced two mobile 
phone applications that will help workers prove the hours they 
have worked and the temperature on any given day. These 
applications are intended to aid the enforcement of wage and 
employment laws.

A. The NLRB

The NLRB has been extremely active as of late, proposing 
several new rules and rendering significant decisions. Some of 
this represents the push and pull of the political system: the 
current Democratic Board has reversed several policies initiated 
by the Republican Board. However, other changes reflect the 
Board’s engagement with technological change. Specifically, the 
Board has issued several important decisions on online protected 
activity. These decisions: (1) confirm that the Board’s protected 

activity inquiry is the same in person or online; and (2) indicate 
that employers must carefully draft their social media policies 
to avoid conflict with employees’ right to organize.

Also, the Board has proposed new election rules that 
would allow for the electronic service of documents. This 
is a marked change from the approach the Board took 
to technology in its 2007 decision in The Register Guard1 
prohibiting employees from using employers’ computers for 
union solicitation purposes.

B. Social Media and the NLRA

The Acting General Counsel of the NLRB released a 
report on August 18, 2011 summarizing the results of fourteen 
recent Board decisions involving employee use of social media.2 
The decisions primarily involved one of two legal issues: (1) 
whether online employee interaction constituted protected 
activity; and (2) whether employers’ social networking policies 
infringed on employees’ rights.

Under the NLRA, most employees in the private sector 
have a right to communicate with fellow employees about job-
related concerns such as wages, hours, and workplace conditions. 
The theory behind this is that employee discussions about job 
conditions may germinate into unionization efforts.

1. Online Protected Activity

While the summarized decisions involved online and/or 
social media communications, the Board’s protected activity 
inquiry proceeded as if the conversations took place in person. 
In order to be protected, employee activity must be concerted; 
that is, employees must act with or on the authority of other 
employees, and not solely by and on behalf of the employee him 
or herself. The summarized decisions held that online employee 
interaction constituted protected activity when employees 
expressed group concerns about wages, hours, and other work 
conditions. Therefore, comments, responses, and clicks of the 
“Like” button on Facebook all qualified as protected activity.

An illustrative case involved a sports bar’s alleged 
mismanagement of its books. In early 2011, several employees 
of the bar discovered, much to their chagrin, that they owed 
a considerable amount of state taxes for 2010. The employees 
suspected it was due to employer error. The employer was 
informed of the employees’ dissatisfaction, and one employee 
requested that the matter be discussed at an upcoming company 
meeting. Meanwhile, a former employee posted a comment 
on her Facebook Wall complaining about the issue. Another 
employee clicked “Like” underneath the comment. Then, 
another employee made a comment that she too owed state 
taxes and that one of the owners was “[s]uch an asshole.” In 
response, the sports bar fired the employees. The employees 
then contacted the NLRB, which filed unfair labor practice 
charges against the bar.

In deciding this case, the Board found that the employees’ 
activity was protected because it referred to group concerns 
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about a work-related issue (the employer’s administration of 
income tax records). The employer’s firing of the employees 
based on the online discussion was deemed unlawful despite 
the fact that the employees made disparaging remarks about the 
owner. It is long-standing Board policy that an employee does 
not lose the protection of the NLRA by resorting to swearing, 
name-calling, and/or sarcasm. In a similar case, an employee’s 
reference to her supervisor as a “scumbag” in the context of 
a Facebook discussion of supervisory action was protected. 
Important to the Board was the fact that the Facebook postings 
occurred outside the workplace and thus did not disrupt the 
work of any employee or undermine supervisory authority.

However, online individual gripes in the absence of 
concerted activity are not protected under the NLRA. The 
Board found that the firing of a bartender after he posted a 
message on Facebook complaining about his employer’s tipping 
policy was lawful. Although the employee’s Facebook posting 
involved the terms and conditions of his employment, it was 
not protected because there was no discussion about the posting 
with his co-workers. In addition, there had been no employee 
meeting or attempt to initiate group action regarding the tipping 
policy. Similarly, the firing of a customer service employee after 
he posted a profane message on Facebook complaining about 
the “tyranny” of store management was found to be lawful. 
Although several of the employee’s co-workers responded to his 
post, the Board found that the employee expressed an individual 
gripe about an individual dispute rather than an intention to 
initiate group action.

2. Employers’ Social Media Policies

The more novel legal issue discussed in the cases is the 
permissible scope of employers’ online and social media policies. 
The Board found that employers’ social networking policies 
infringe on employees’ rights when they are broad in scope. 
Employers must walk a fine line, as broad policies that could 
be interpreted as discouraging employees from discussing work 
conditions will likely be found illegal.

An instructive case involved an ambulance company’s 
blogging and internet posting policy. The Board found that 
language prohibiting “employees from making disparaging 
remarks when discussing the company or supervisors” violated 
the NLRA because it impliedly encompassed their right to 
concerted activity under the NLRA. In addition, the Board 
found that a prohibition on “depicting the company in any 
media” violated the NLRA because it would prohibit an 
employee from engaging in protected activity such as posting 
“a picture of employees carrying a picket sign depicting the 
company’s name.”

Similarly, a hospital’s social media, blogging, and social 
networking policy, which banned employee use of “any social 
media that may violate, compromise, or disregard the rights and 
reasonable expectations as to privacy and confidentiality of any 
person or entity,” was struck down as overly broad. The Board 
found that the policy lacked limiting language and provided 
no definition or guidance of what was considered to be private 
or confidential. Other cases disapproved of similarly broad 
policies that lacked limiting language and specific examples of 
what was covered under the policy.

In contrast, the Board found that a provision in a 
supermarket chain’s social media policy, which prevented 
“employees from pressuring their coworkers to connect or 
communicate with them via social media,” was lawful. This 
part of the policy passed the Board’s scrutiny because employees 
have the right to refrain from organizing under the NLRA. 
Thus, the policy “was narrowly drawn to restricted harassing 
conduct and could not reasonably be construed to interfere 
with protected activity.”

Two important things can be taken away from these case 
summaries. First, the NLRB does not treat online employee 
interaction differently from personal interaction. Employees 
are allowed to discuss work-related grievances whether their 
communications are in person or via social media, and employers 
cannot punish them for doing so despite how disparaging their 
comments may be. Second, overly-broad online or social media 
policies are likely to be struck down.

C. Department of Labor Mobile Phone Apps

The Department of Labor has launched two applications 
(“apps”) for mobile phones that will assist workers in proving 
wage discrimination and hazardous working conditions. The 
first is a “timesheet” app that allows workers to “independently 
track the hours they work and determine the wages they are 
owed.”3 It is currently available in both English and Spanish for 
iPhone and iPod Touch. This application is significant because 
worker-generated records will stand as definitive proof of an 
employee’s hours if his or her employer does not have adequate 
records.

Also available for download is a Heat Index application 
that records outdoor temperature, calculates a heat index, 
and recommends “protective measures that should be taken 
. . . to protect workers from heat-related illness.”4 While this 
application will be relevant to a more specialized audience 
(outdoor workers), its import is broad. For example, suppose 
an employer refused to grant breaks or provide water to 
employees working in extremely hot weather. The application’s 
record of the outside temperature—along with its unheeded 
recommendations—could support a civil or criminal suit 
against the employer.

While the Department of Labor’s initial foray into the 
mobile application market may be modest, it illustrates a 
movement towards the use of technology as a tool to enforce 
existing laws.

II. Fairness Measures in Employment Law

Recent developments in employment law have emphasized 
fairness at the expense of legal certainty. A perennial dilemma 
for policy makers is whether they should adopt hard-line 
rules or a flexible balancing test. Hard-line rules have the 
advantage of legal certainty, while flexible balancing tests 
are better suited towards individuals’ unique situations. 
Employment law as of late has favored fairness measures that 
entail individualized consideration. For example, the Equal 
Employment Opportunity Commission’s (EEOC) regulations 
interpreting GINA confirm that it is difficult for an employer 
to easily prove the lawful acquisition of genetic information. 
Additionally, courts have expanded Title VII’s prohibition on 
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gender discrimination to encompass discrimination based on 
sexual orientation as well as “sex plus discrimination.”

A. GINA Regulations

GINA’s application is quite broad: it prohibits employers 
from “requesting, requiring, or purchasing genetic information” 
as well as making any employment decisions based on an 
individual or his or her family member’s genetic information. 
“Family member” includes “a person who is a dependent . . 
. as the result of marriage, birth, adoption, or placement for 
adoption” as well as relatives of the first, second, third, and 
fourth degree.5 “Genetic information” is defined as an individual 
or his or her family member’s genetic tests, “the manifestation 
of disease or disorder” in family members of the individual, 
and any request for, or participation in, genetic testing.6 There 
are six statutory exceptions where an employer may legally 
acquire genetic information. Most relevant are exceptions for 
“inadvertent acquisition” and for acquisition in the course of 
processing an employee’s Family Medical Leave Act request.7

GINA’s prohibition on genetic-based employment 
discrimination is grounded in fairness: because employees 
cannot control their genetic information, treating employees 
differently because of their genetic information is unfair. 
Like many other employment laws, GINA attempts to force 
employers to treat employees equitably.

However, it will not always be clear when an employer 
violated GINA due to the subtle distinction between permissible 
and non-permissible acquisition of genetic information. 
For example, the regulations indicate that overhearing a 
conversation about genetic information does not violate 
GINA unless the employer “actively listen[s].” Similarly, “a 
casual question between colleagues . . . concerning the general 
well-being of a parent or child would not violate GINA,” but 
a “follow [ ] up . . . question concerning a family member’s 
general health with questions that are probing in nature” 
would. This situation could be especially tricky as co-workers 
engaged in conversation about medical issues are not likely to 
be considering the niceties of GINA.

An employer who has sufficient proof that its manager 
or managers acted with good intentions will eventually be able 
to refute a GINA claim. However, prior to that point, GINA’s 
ambiguities will allow employees to bring claims and require 
employers to defend against these claims. Judicial disposition 
of GINA claims thus far shows that employees have had little 
luck stating, let alone proving, GINA claims.8 Nevertheless, 
GINA’s breadth and subtle distinctions will surely engender 
uncertainty and give rise to more claims in the future.

B. Title VII

Several recent decisions have expanded the literal language 
of Title VII to include discrimination that does not fit the 
familiar gender discrimination paradigm.9 Two examples 
are: (1) discrimination based on sexual stereotypes; and (2) 
discrimination based on a particular subclass of men or women 
(“sex plus” discrimination). 

1. Discrimination Based on Sexual Stereotypes

Courts have stretched the literal language of Title VII’s 
prohibition on gender discrimination for some time. The most 

notable example is the U.S. Supreme Court’s holding in Price 
Waterhouse v. Hopkins that sexual stereotypes could give rise 
to Title VII gender discrimination.10 The plaintiff in Hopkins 
was a well-qualified manager who was repeatedly put down 
for her failure to adhere to feminine stereotypes. She was once 
referred to her by a colleague as “macho.”11 A second co-worker 
claimed she “overcompensated for being a woman,” and a third 
recommended that she take “a course at charm school.”12 The 
Supreme Court held that this discrimination was actionable 
under Title VII.

The Third Circuit Court of Appeals considered a more 
tenuous claim of gender discrimination in the recent case of 
Prowel v. Wise Business Forms, Inc.13 The plaintiff in Prowel, a 
gay male, was subjected to cruel and pervasive harassment. He 
was called “Princess” and referred to as a “fag.”14 Co-workers 
wrote graffiti in the men’s bathroom “claiming Prowel had AIDS 
and engaged in sexual relations with male co-workers.”15 An 
unidentified co-worker left “a pink, light-up, feather tiara with 
a package of lubricant jelly” at his work station.16

As a result of this harassment, Prowel brought a Title 
VII action claiming that he was discriminated against because 
he did not fit his co-workers’ definitions of a stereotypical 
male. The Third Circuit first admitted that the line between 
gender discrimination and sexual orientation discrimination 
“can be difficult to draw.”17 Nevertheless, it found sufficient 
evidence that Prowel was discriminated against based on gender 
stereotypes. The evidence established that Prowel, among other 
things “did not curse . . . was very well-groomed . . . [and] 
discussed things like art, music, interior design, and décor.”18 
This distinguished Prowel from his male factory colleagues who 
liked to “hunt [ ] . . . fish [ ] . . . dr[i]nk beer .. .[and watch] 
football [and other] sports.”19

Some would argue that the Third Circuit’s holding 
impermissibly stretched the language of Title VII. Title VII 
prohibits “discriminat[ion] against any individual . . . because 
of such individual’s . . . sex.”20 It is more accurate to say that 
Mr. Prowel was discriminated because of his sexual orientation 
and not because of his sex. This is an important distinction, 
as Congress has considered, and repeatedly rejected, proposals 
to add sexual orientation as a protected category under Title 
VII.21 Prowel illustrates that many courts are not willing to 
wait for Congress. Therefore, employers must take immediate 
action to prevent workplace discrimination based on sexual 
orientation.22

2. “Sex Plus” Discrimination

Many courts have held that “sex plus” discrimination 
is illegal under Title VII. “Sex plus” discrimination refers to 
discrimination based on an employee’s sex plus an additional 
characteristic. Thus, the alleged victims are a subclass within 
the larger categories of male and female.

The First Circuit recently considered a sex plus 
discrimination claim in Chadwick v. WellPoint, Inc.23 The 
plaintiff was a well-respected employee of the defendant. In 
2006, the plaintiff applied for a promotion at her supervisor’s 
urging. The company named two finalists for this position: the 
plaintiff and another woman. The plaintiff was better-qualified, 
having received a superior performance review and possessing 
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greater work experience. Nevertheless, the plaintiff did not 
receive the promotion.24

The plaintiff’s interviewers made several comments that 
suggested that the plaintiff’s status as a mother cost her the 
promotion. For example, one interviewer sent the plaintiff an 
e-mail two months before the decision that said: “Oh my - I 
did not know you had triplets. Bless you!”25 Also, in response 
to a hypothetical question about disciplining an associate, 
an interviewer asked the plaintiff: “[Y]ou are a mother[.] 
[W]ould you let your kids off the hook that easy if they made 
a mess in [their] room[?] [W]ould you clean it or hold them 
accountable?”26 Finally, after being denied the position, an 
interviewer told the plaintiff: “It was nothing you did or didn’t 
do. It was just that you’re going to school, you have the kids 
and you just have a lot on your plate right now.”27

The First Circuit held that the plaintiff alleged sufficient 
facts to survive a motion for summary judgment because “an 
employer is not free to assume that a woman, because she is 
a woman, will necessarily be a poor worker because of family 
responsibilities.”28 The district court granted summary judgment 
in favor of the defendant because “nothing in [the interviewer’s] 
words showed that the decision was based on a stereotype about 
female caregivers, not about caregivers generally.”29 The First 
Circuit disagreed, explaining that plaintiffs may prove their 
case through circumstantial evidence, and there was sufficient 
evidence to show that the employer acted based on stereotypical 
notions about working women with children.30

In the strictest sense, Chadwick was a case about working-
parent discrimination. However, the First Circuit peered 
beneath the surface and surmised that the case was really about 
discrimination based on sexual (female) stereotypes. Chadwick, 
like Prowel, illustrates that many courts take an expansive view 
of Title VII’s protections.

III. Conclusion

In the labor and employment law universe, there are two 
things that we can be certain of. The first is that new technology 
will continue to impact the way that people work and interact. 
The second is that new technological and societal developments 
will necessitate laws (or interpretations of laws) designed 
to promote fairness. This article has outlined how agencies, 
courts, and Congress have reacted to recent technological 
developments and calls for fairness. These trends will surely 
continue into the future, and forward-looking employers can 
be ready for them.
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The statement that the Supreme Court under Chief 
Justice Roberts, and more specifically the Court 
majority of five Republican-appointed Justices, has been 

unusually favorable, even biased, toward business interests is 
a familiar one in the media and much-repeated among liberal 
legal commentators (including, with respect to the 2010 Citizens 
United decision, the President of the United States).1 But is this 
true? Have the Roberts Court’s rulings in cases affecting business 
interests actually been especially favorable to those interests? 
This article seeks to answer this question.

Not surprisingly, the issue of pro-business bias is 
complicated. To begin with, it is clear beyond dispute that none 
of the Justices generally identified as conservative—specifically, 
Chief Justice Roberts and Associate Justices Alito, Kennedy, 
Scalia, and Thomas—is reflexively pro-business.2 In numerous 
cases these Justices have cast their votes for, and even written the 
majority opinions in, decisions in which business parties have 
lost and investors, consumers, or employees have won.

Most recently, for example, Chief Justice Roberts, writing 
for a unanimous Court in Erica P. John Fund, Inc. v. Halliburton 
Co.,3 issued a decision that makes it easier for plaintiffs to certify 
class actions in securities fraud cases, by holding that they are 
not required to prove loss causation at the certification stage. 
Justice Scalia similarly delivered the decision for a unanimous 
Court in January 2011 in Thompson v. North American Stainless, 
LP4 holding that the plaintiff Thompson could maintain his 
claim for retaliation under Title VII even though he had not 
himself engaged in protected activity, because he alleged that 
he had been terminated in retaliation for the fact that his 
fiancée had filed a charge of sex discrimination against their 
common employer. Yet another recent unanimous decision by 
the Supreme Court that arguably was anti-business was Matrixx 
Intiatives, Inc. v. Siracusano, in which the five Republican-
appointed Justices joined a majority opinion by Justice 
Sotomayor holding that plaintiffs could bring a securities fraud 
case based on “a pharmaceutical company’s failure to disclose 
reports of adverse events associated with a product [where] 
the reports do not disclose a statistically significant number of 
adverse events.”5

And lest one think that the allegedly pro-business 
Justices only join in decisions against business parties that 
are unanimous, therefore arguably only in cases in which the 
result is so obvious that even a judge with pro-business leanings 
could not hold for the business party in the case,6 there have 
also been business-related decisions issued by the Roberts 
Court in which the five Republican-appointed Justices have 
split their votes, with some joining the majority ruling against 
corporate interests. A recent example is Kasten v. Saint-Gobain 
Performance Plastics Corp.,7 which was another case dealing with 

an anti-retaliation provision, this time a provision of the Fair 
Labor Standards Act of 1938 (“Act”).8 Section 215(a)(3) of the 
Act makes it illegal for an employer, inter alia, “to discharge 
or in any other manner discriminate against any employee 
because such employee has filed any complaint . . . under or 
related to the Act. . . .” Here the employee had complained to 
his employer orally about certain work conditions. The issue 
decided in the case was whether “filed any complaint” in the 
provision included those oral complaints. The Supreme Court 
found that it did, in a majority decision by Justice Breyer, 
in which the Chief Justice and Justices Kennedy, Ginsburg, 
Alito, and Sotomayor joined. Justice Scalia, joined by Justice 
Thomas,9 dissented, arguing in essence that even if “filed any 
complaint” included oral complaints the employer should still 
have prevailed because, in his view, § 215(a)(c) does not cover 
complaints to the employer at all, but only complaints made to 
a government agency. Interestingly, the employer had raised this 
issue below, but never mentioned it in its petition for certiorari 
and the majority, including three of the Justices often considered 
pro-business, deemed it to have been waived.10 Two of the more 
conservative Justices, Kennedy and Thomas (concurring in the 
judgment), joined their more liberal colleagues in deciding in 
Wyeth v. Levine that federal law did not preempt a state law 
failure-to-warn claim with respect to Wyeth’s anti-nausea drug 
Phenergan.11

Just as in cases such as Kasten and Wyeth allegedly pro-
business Justices have ruled against the business party, so in 
other cases some of the so-called liberal Justices have joined with 
some of their conservative colleagues to support a result favoring 
a business party. Look, for example, at the constellation of 
Justices in Watters v. Wachovia.12 The question before the Court 
was whether a wholly-owned mortgage lending subsidiary of a 
national bank could be regulated by state banking authorities. 
The answer depended on the enforceability of an Office of 
the Comptroller of the Currency regulation preempting 
state regulation of national bank subsidiaries. Preemption 
would have been the pro-business position, since parallel 
regulation by federal and state authorities would likely result in 
inefficiency, waste, and higher costs for the businesses involved 
(and ultimately, perhaps, for consumers). Justice Ginsburg’s 
majority opinion rejecting the state’s claim of parallel regulatory 
authority was joined by both conservatives and liberals: Justices 
Kennedy, Souter, Breyer, and Alito. Justice Stevens argued in 
dissent that preemption should be based on an explicit federal 
statute, not a mere OCC regulation, and that the majority’s 
decision imperiled the delicate balance between federal and 
state authority in the banking field. Joining Justice Stevens in 
defense of federalism were two “conservative” Justices, Chief 
Justice Roberts and Justice Scalia. Could there be a clearer 
demonstration than this case that liberalism and conservatism 
do not automatically align with or against business’s perceived 
interests?13
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Nevertheless, while the business decisions by the Roberts 
Court, when taken as a whole, demonstrate that there is 
no automatic or reflexive alignment by the Court’s more 
conservative Justices with business interests, it is also true 
that in a number of recent high-visibility business cases, the 
Justices have divided along what might be termed political 
lines (Republican-appointed Justices on one side, Democrat-
appointed Justices on the other) with regularity, resulting in 
a number of 5-4 decisions in favor of business parties. Does 
this 5-4 split support the claim of a pro-business bias, at least 
in these cases? Perhaps it would if all one looked at were the 
results and the identity of the prevailing parties—as the media 
and commentators often seem to do (see, for example, the 
editorial in The New York Times greeting the Supreme Court’s 
recent decision in Wal-Mart Stores, Inc. v. Dukes,14 which was 
entitled “Wal-Mart Wins. Workers Lose.”15). However, closer 
study of the decisions reveals that what is at issue in each case is 
not a simple matter of slant or bias (either pro- or anti-business), 
but rather a struggle with close questions and cutting-edge legal 
issues that, in all fairness, were evidently decided by each of the 
Justices based on their honest views of the law. A brief review of 
four recent allegedly pro-business decisions—three quite high-
profile, one less so—will demonstrate this to be the case.

For this analysis there is perhaps no better place to begin 
than with the Citizens United decision, which appears for many 
liberal commentators to epitomize the alleged pro-business bias 
of the five conservative Justices.16 At issue in the case was the 
constitutionality of the McCain-Feingold campaign finance 
reform that made it illegal for all corporations (including 
nonprofits) and labor unions to use money from their general 
funds for advocacy for or against the election of a candidate in 
a federal election within thirty days before a primary election 
and sixty days before a general election.17 Often seemingly 
overlooked by liberal commentators is that the Supreme Court’s 
decision that this provision was unconstitutional benefited 
not only business corporations, but also nonprofits (indeed, 
the case was brought by a non-profit), and unions. Indeed, 
one would seek in vain to find any recognition, in mainstream 
media and commentary at least, that this decision by the Court’s 
Republican-appointed majority was, among other things, a First 
Amendment victory for nonprofit liberal advocacy groups and 
organized labor.18

Also overlooked is the extent to which both the majority 
and dissent in the case agreed about fundamentals. For example, 
many, if not most, critics of Citizens United seem unaware of 
the Supreme Court’s prior decisions holding that the First 
Amendment applies to corporations; Citizens United broke no 
new ground in this respect (although it is routinely criticized for 
having done so).19 Even Justice Stevens, in his eloquent dissent, 
agreed that corporations enjoy First Amendment protection.20 
Not only did both the majority and the dissent agree that 
corporate speech is protected by the First Amendment, 
they both also agreed that such protection is not absolute.21 
Additionally, with only Justice Thomas disagreeing, both the 
majority and the dissent agreed that the statute’s disclosure 
requirements did not violate the First Amendment.22

Finally, it is clear from their opinions that all of the 
Justices, both those in the majority and in the dissent, agreed 

that the First Amendment serves a crucially important role in 
our democracy, namely to insure that the people have access 
to all the information they need in order to exercise their 
sovereignty as informed citizens. It was their answers to the 
question whether the limitations on speech at issue served 
this goal that divided the Justices. Such a question is always 
very difficult and calls for the most careful consideration and 
balancing.

In Citizens United, the dissenters clearly believed that the 
restrictions were justified based on a historical record that, for 
them, demonstrated the tendency of the for-profit corporate 
form to corrupt political debate. In contrast, the majority did 
not see this tendency as a proven fact and, perhaps, also did 
not think that even historical instances of corruption warranted 
a blanket limitation on all corporate speech, which can, in its 
own right, be informative.

Unfolding events will no doubt demonstrate whether the 
fears of the dissent or the hopes of the majority are justified. 
But for our purposes, it is sufficient to note that the majority’s 
rejection of a limitation on speech that swept broadly enough 
to include within it not only large for-profit corporations 
(whose potentially malign influence on federal elections is the 
primary focus of critics of the decision23), but corporations of 
all sizes and descriptions, including nonprofit corporations 
and labor unions, can hardly be considered as simply a pro-
business decision.

Turning from Citizens United, which was decided in 
2010, to a more recent example: One of the most publicized 
and complained-about allegedly pro-business decisions was 
the Supreme Court’s ruling in June 2011 in Wal-Mart Stores, 
Inc. v. Dukes,24 in which the Court reversed the certification of 
a class of 1.5 million current and former female employees of 
the retailer in a sex discrimination suit.

For critics of the holding, the Court’s decision appears 
to be yet again an automatic 5-4 ruling in favor of business, 
with the Republican-appointed Justices joining in a majority 
opinion written by Justice Scalia. This view ignores, however, 
the fact that the Court’s reversal of the class certification was 
in one important aspect unanimous: all of the Justices, both 
conservative and liberal, agreed that class certification in the 
case had been sought and granted under the wrong provision of 
Rule 23 of the Federal Rules of Civil Procedure.25 Specifically, 
the Court unanimously held that the plaintiffs’ attempt to bring 
their class action under Fed. R. Civ. P. 23(b)(2) was improper 
because the plaintiffs were seeking individualized monetary 
relief, such as back pay. As Justice Scalia’s opinion pointed out, 
Rule 23(b)(2) by its terms applies “only when a single injunction 
or declaratory judgment would provide relief to each member 
of the class,” and “does not authorize class certification when 
each class member would be entitled to an individualized award 
of monetary damages.”26 Since the plaintiffs had relied solely 
on Rule 23(b)(2) for their claims, the certification had to be 
reversed—a conclusion with which the Justices dissenting as to 
other aspects of the decision expressly agreed.27

Clearly, at most, this unanimous ruling by the Court was 
a setback for the plaintiffs, since at the least it would require a 
new attempt to certify a class under a different part of Rule 23 
(specifically Rule 23(b)(3)). Yet, most of the commentary on 
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the decision has paid little attention to the fact that the liberal 
Justices joined in this defeat for the Wal-Mart workers who 
had brought the suit.28

To be fair, the lack of focus on the unanimous part of 
the decision in Wal-Mart is no doubt due to the less technical 
aspect of the case over which the liberal and conservative 
Justices did differ, i.e., whether the evidence presented by 
the plaintiffs was sufficient to demonstrate the commonality 
needed for class certification under any provision of Rule 23. 
The liberal Justices plainly thought that the plaintiffs’ evidence 
was sufficient for certification; the conservatives, in an opinion 
authored by Justice Scalia, clearly thought that it was not.29 
This is not the place to delve into the specifics of the Wal-Mart 
case, which would require an entirely separate article, but the 
most basic aspects of the litigation—including that the putative 
class composed of around 1.5 million women concerning 
employment decisions made by managers in each of Wal-Mart’s 
approximately 3400 stores throughout the country, who were 
given discretion in employment matters by Wal-Mart (which 
had and has an official policy against sex discrimination); that 
some of the 1.5 million putative class members were themselves 
managers who arguably might have made some of the decisions 
complained of by other plaintiffs; that the expert testimony 
introduced by the plaintiffs included a sociological expert who 
“could not calculate whether 0.5 percent or 95 percent of the 
employment decisions at Wal-Mart might be determined by 
stereotyped thinking”—indicate the questionable, or from a 
different point of view the innovative (and, therefore, inherently 
risky), nature of the argument for class certification in the case.30 
It is precisely because the basis for certification was questionable 
at best, that The New York Times’s longtime Supreme Court 
commentator Linda Greenhouse, in her review of the Court’s 
recent decisions, described the Wal-Mart ruling as the Court’s 
“[l]east surprising decision” of the 2010 Term.31

Importantly for our purposes, while the decision on 
commonality that generated a 5-4 split among the Justices has 
also generated the most heat in the commentary about Wal-
Mart v. Dukes, it is the more technical, unanimous ruling on the 
requirements of Rule 23(b) that may have a more lasting impact 
going forward. This is because, although all those seeking class 
certification must fulfill Rule 23’s commonality requirement, 
the majority’s ruling on that issue was based on the fairly unique 
facts of Wal-Mart’s operations, while the ruling on the scope 
of Rule 23(b)(2) will govern future class actions in all factual 
contexts. And, given that this unanimous decision on the 
Court’s part will limit the ability of all potential plaintiffs to seek 
certification under Rule 23(b)(2), including business plaintiffs 
(who might seek class certification in a variety of commercial 
contexts), it is hard to see how it could be characterized as 
the product of a pro-business bias either by the conservative 
majority or by the Court as a whole.

Yet another high-visibility recent business decision that 
has been criticized as one more indication of the conservative 
Justices’ alleged anti-consumer and reflexively pro-business bias 
is AT&T Mobility LLC v. Concepcion,32 which dealt with the 
much-litigated question of the enforceability of class-arbitration 
waivers, this time in a consumer mobile phone service contract. 
Again, as in Wal-Mart, the five conservative Justices ruled in 

favor of the business party, with a majority opinion by Justice 
Scalia overruling the Ninth Circuit’s application of a California 
rule under which the waiver was automatically unconscionable. 
The four liberal Justices joined in a dissenting opinion by Justice 
Breyer, arguing that the per se state rule at issue did not, in 
fact, violate the Federal Arbitration Act (“FAA”).33 Despite 
the familiar 5-4 division of the Justices, and as with the other 
decisions under discussion, a closer look at the Court’s decision 
erodes any simplistic view that would label it as decisively pro-
business or anti-consumer.

The specific legal question before the Court in AT&T 
Mobility was whether the California federal courts’ application 
of a state court rule that operated, in effect, to invalidate 
such waivers in consumer contracts as per se unconscionable 
violated the FAA.34 By its terms, the FAA requires courts 
to treat arbitration agreements on an equal footing with all 
other contracts and bars courts from singling out arbitration 
agreements for suspect status.35 In other words, the question 
for the Court was whether the FAA requires that courts, 
when confronted with a challenge to a class arbitration waiver 
provision on the grounds that it is unconscionable, treat the 
question as they would any other contract, i.e., as a fact-
intensive inquiry into the nature and circumstances of the 
waiver and the arbitration provisions themselves.36

Thus, the basic issue in AT&T Mobility was purely legal, 
and both the majority opinion by Justice Scalia and the dissent 
by Justice Breyer agreed on what that legal issue was, coming 
as noted above to diametrically-opposed answers as to whether 
California’s per se rule singled out arbitration agreements for 
the type of special treatment forbidden by the FAA, each side 
bolstering its arguments with discussions about the suitability 
of an arbitral forum for class action proceedings.37 One would 
be hard-pressed to see in the Justice’s opinions any sign that the 
identity of the parties involved—i.e., that it was a consumer case 
against a business—had anything at all to do with their analysis. 
Indeed, as recent major holdings in the area of arbitration have 
shown, the Supreme Court has routinely been indifferent to 
whether the parties involved were commercial enterprises or 
individuals.38 Moreover, the notion that AT&T Mobility was 
an anti-consumer decision is belied by the fact that it did not 
remove the plaintiffs’ ability to challenge the class arbitration 
waiver at issue; it only removed their ability to rely on a 
per se rule. The plaintiffs remained free to allege and prove 
unconscionability as it has traditionally been proven, through a 
close examination of the contract at issue and the circumstances 
surrounding its execution.39

Finally a brief analysis of one more, somewhat lower-profile 
business-related decision from the Supreme Court’s 2010 Term 
will hopefully underscore the lack of foundation for claims that 
the Court’s decisions in business cases are the product of bias, 
rather than the results of honest decision-making about issues 
that are, by their very nature, matters of first impression and 
not easy cases. This is another 5-4 decision, Pliva v. Mensing, in 
which the conservative majority held for the business defendant 
in an opinion written by Justice Thomas. Justice Sotomayor 
wrote a stinging dissent in favor of the consumer plaintiffs, 
in which all of her liberal colleagues joined.40 The issue in the 
case was essentially the same as had been presented in Wyeth 
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v. Levine in 2009—i.e., whether federal law preempted a state 
law failure-to-warn claim brought against a drug manufacturer 
based on allegedly defective labeling—with this important, and, 
it turned out, decisive difference: in Wyeth the defendant was 
the brand-name manufacturer of the drug at issue; in Pliva the 
defendant was the generic manufacturer.

For the majority this distinction was crucial because 
of the different federal drug labeling duties of generic and 
brand-name manufacturers. Specifically, while, under federal 
law and regulation, the brand-name manufacturer has the 
ability to enhance its labeling without seeking FDA approval 
first, a generic manufacturer is not free to change its label on 
its own (federal law requires generic manufacturers to use the 
labeling approved for brand-name manufacturers). If a generic 
manufacturer wishes to strengthen warnings on its label, it 
can propose the change to the FDA, which, if it approves, will 
then work “with the brand-name manufacturer to create a new 
label for both the brand-name and generic drug.”41 Noting 
that federal preemption will be found where it is impossible 
for a private party to comply with both state and federal 
requirements, the majority ruled that impossibility was present 
in this case because (a) the generic manufacturer could not have 
changed its label to comply with state law without violating 
its federal duty to keep the label the same as the brand-name 
label, and (b) even if the generic manufacturer requested a 
change from the FDA (which the agency might refuse), it still 
would not have satisfied state law which demanded a safer 
label, not that the manufacturer ask the FDA for a labeling 
change.42 As Justice Thomas’s opinion puts it: “The question for 
‘impossibility’ is whether the private party could independently 
do under federal law what state law requires of it.”43 On this 
basis, Justice Thomas, who had agreed in Wyeth v. Levine that 
the state-law claim against the brand-name manufacturer was 
not preempted, found preemption here, even as he recognized, 
and regretted, that this result would leave millions of generic 
drug users without a state law remedy.44

Writing for the dissent in Pliva, Justice Sotomayor, while 
she strongly disagreed with the majority’s ultimate decision, 
did not dispute the existence of impossibility as a ground for 
finding federal preemption. She (and her liberal colleagues) 
only disputed that impossibility, and therefore preemption, 
had been established in this case, because there was no evidence 
the generic manufacturers had ever approached the FDA 
about a label change to bring them into compliance with state 
law. Rejecting the majority’s view that impossibility exists if 
the private party cannot take action independently, Justice 
Sotomayor nevertheless described several scenarios that she 
believed would satisfy the impossibility standard:

This is not to say that generic manufacturers could never 
show impossibility. If a generic-manufacturer defendant 
proposed a label change to the FDA but the FDA rejected 
the proposal, it would be impossible for that defendant 
to comply with a state-law duty to warn. Likewise, 
impossibility would be established if the FDA had not yet 
responded to a generic manufacturer’s request for a label 
change at the time a plaintiff’s injuries arose. A generic 
manufacturer might also show that the FDA had itself 

considered whether to request enhanced warnings in light 
of the evidence on which the plaintiff’s claim rests but 
had decided to leave the warnings as is. . . . But these are 
questions of fact to be established through discovery.45

As this passage reveals, Justice Sotomayor’s opinion, while 
expressing concern at the outset about the impact of the Court’s 
decision on the “75 percent of all prescription drugs dispersed 
in this country,” which are generics, and while, in other places, 
dismissing the majority’s definition of impossibility as illogical, 
cannot be said to be reflexively anti-business or reflexively 
pro-consumer in her approach, since she does not foreclose 
preemption as a defense for generic drug manufacturers.

In truth, both the majority’s and the dissent’s positions in 
Pliva are reasonable interpretations of the law of preemption 
in light of the novel question presented to the Court, namely 
“whether conflict pre-emption should take into account 
[the] possible actions by the FDA and the brand-name 
manufacturer.46 For the majority, the fact that the generic 
manufacturers were legally powerless to take remedial action on 
their own, but rather were dependent on a string of possibilities, 
was enough to establish impossibility in this instance.47 On 
the other hand, the dissent’s position that, at the very least, 
to establish impossibility the generic manufacturers should 
have been required to show that they had at least requested 
a change to bring their labels into compliance with state law, 
does not appear terribly unreasonable.48 The point here is that 
neither position can fairly be described as pro-business or 
anti-business, much less were the Justices’ positions plausibly 
based on any such biases. Rather, their disagreements were over 
legal doctrine, regulatory impact, and even the meaning of the 
Constitution’s Supremacy Clause.49 In short, once again, as in 
AT&T Mobility, the identity of the parties had very little to do 
with the outcome of the case.

To sum up, the above analysis of some of the major 
business decisions by the Roberts Court indicates that claims 
of an automatic or even a general pro-business bias are not 
well-founded, either with respect to the five more conservative 
Justices or with respect to the Court as a whole. That the 
Roberts Court has granted certiorari in more business cases 
than its predecessors is often pointed out, but as the cases 
above indicate, this may well be the result of a recognition 
that there are important and outstanding issues in this area 
that need to be resolved. For those who represent business 
interests, the Supreme Court’s more hospitable attitude toward 
business cases is welcome. However, as the above analysis 
demonstrates, business parties should expect in the Supreme 
Court as elsewhere that, if they are to prevail, they must rely 
on the strength and cogency of their arguments and not the 
makeup of the bench.50
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And the wider economic impacts of this decision, as other regulated industries 
determine the extent to which the Supreme Court majority’s reasoning may 
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putative class included “all Wal-Mart’s female employees,” and, therefore, the 
class included women in management positions (not to mention women who 
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35  See 9 U.S.C. § 2; Rent-A-Center, West, Inc. v. Jackson, 130 S. Ct. 2772, 
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may refuse to enforce the contract.”). 
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that if the parties to an arbitration agreement agree to a class proceeding, 
the arbitration must go forward on that basis. See, e.g., id. at 1751. For the 
majority, the California rule operated, in effect, to permit consumers to require 
class arbitration in consumer contracts irrespective of the parties’ agreement. 
“Although the [Discover Bank] rule does not require arbitration, it allows any 
party to a consumer contract to demand it ex post.” Id. at 1750.

38  Thus, for example, in this case, the Court applied the conclusions 
regarding the need for consent to class action arbitration that it had reached 
in Stolt-Nielsen S.A. v. AnimalFeeds Int’l Corp., 130 S. Ct. 1758 (2010), even 
though the latter case was purely a dispute between businesses. 

39  It appears that one of the reasons the plaintiffs in AT&T Mobility wished 
to take advantage of the Discover Bank per se rule was that the agreement at 
issue contained unusually consumer-friendly terms and was therefore unlikely 
to be found to be unconscionable under the traditional tests. Indeed, in 
this very case, the Ninth Circuit itself expressly acknowledged that AT&T 
Mobility’s agreement was consumer-friendly. Laster v. AT&T Mobility LLC, 
584 F.3d 849, 855-56, 856 n.9, n.10 (9th Cir. 2009). In an earlier case that 
reviewed the same agreement and rejected an unconscionability challenge, 
the federal district court noted that AT&T Mobility’s agreement “contains 
perhaps the most fair and consumer-friendly provisions this Court has ever 
seen.” Makarowski v. AT&T Mobility, LLC, 2009 WL 1765661, at *3 (C.D. 
Cal. June 18, 2009).

40  131 S. Ct. 2567 (2011).

41  Id. at 2576.

42  Id. at 2577-78.

43  Id., at 2579.

44  As Justice Thomas, writing for the Court, put it:

We recognize that from the perspective of [the plaintiffs], finding pre-
emption here but not in Wyeth makes little sense. . . . We acknowledge 
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the unfortunate hand that federal drug regulation has dealt [the 
plaintiffs] and others similarly situated. . . . But it is not this Court’s 
task to decide whether the statutory scheme established by Congress is 
unusual or even bizarre. 

Id. at 2581-82.

45  Id. at 2588-2589.

46  Id. at 2578.

47  From the majority’s point of view, taking into account the process the 
generic manufacturers could have initiated to strengthen their labels would 
ultimately “render conflict analysis largely meaningless because it would make 
most conflicts between state and federal law illusory,” since it would subject 
conflict preemption to a conjectural analysis of what might have happened 
had a request to change the federal requirements been made. Id. at 2579.

48  Even the majority describes this position as a “fair argument,” although 
it rejects it. Id.

49  See, e.g., Justice Thomas’s extended discussion of the Supremacy 
Clause, in which he argues that “the phrase ‘any [state law] to the Contrary 
notwithstanding’ is a non obstante provision,” suggesting that “federal law 
should be understood to impliedly repeal conflicting state law.” Id. at 2579-
80. 

50  It should be mentioned, as pertinent to the subject of this article, that 
a report was issued in December 2010 entitled “Is the Roberts Court Pro-
Business?” The report, which is available online at epstein.usc.edu/research/
RobertsBusiness.pdf, was authored by three prominent scholars, Lee Epstein, 
William M. Landes, and Richard A. Posner, who analyzed those cases in the 
U.S. Supreme Court Database that are categorized as dealing with “Economic 
Activity.” The report’s conclusion was that, based on the data reviewed, “it 
might be reasonable to conclude that the current Court is distinctly favorable 
toward business interests.” Although dealing with the same topic under 
discussion here, in fact no reliance was placed upon the Epstein, Landes, and 
Posner report or its conclusion during the preparation of this article for the 
simple reason that their report utilizes categories and definitions, as well as a 
methodology, that, to the author of this article, seem flawed. For example, the 
report is based upon the view that pro-business decisions are always conservative 
and anti-business decisions are always liberal (even though as demonstrated 
above the liberal/conservative division does not consistently match pro/anti-
business results). Furthermore, even the definitions of liberal and conservative 
can be problematic. Thus, for example, Epstein, Landes, and Posner use a 
definition of liberal decisions as “anti-business, anti-employer, pro-liability, 
pro-competition, pro-consumer, etc.,” though they admit in a footnote that 
the definition is imperfect. The most serious flaw of the report, however, is 
that its methodology appears to ignore not only the substantive issues in the 
cases it reviews, but the statutory and regulatory background of each matter. 
A decision that might be counted as conservative under the Epstein, Landes, 
and Posner rubric might be compelled by a statutory provision enacted by 
Congress or, as in the unanimous Fed. R. Civ. P. 23 holding in Wal-Mart 
Sores v. Dukes, the result of the wording of a rule, rather than the result of the 
Justices’ liberal or conservative outlooks. Without looking more deeply into 
the cases, any analysis undertaken to demonstrate the existence or lack of bias 
will reveal little beyond the identity of the prevailing parties, which as shown 
above is very far from the whole story.
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Note from the Editor:  

This paper provides an update on the litigation dealing with the Patient Protection and Affordable Care Act signed into law 
in 2010, and examines some of the arguments made in the case, which is now headed to the U.S. Supreme Court. As always, 
The Federalist Society takes no position on particular legal or public policy initiatives. Any expressions of opinion are those of 
the author. The Federalist Society seeks to foster further discussion and debate about the health care litigation. To this end, we 
offer links below to briefs and court opinions on various sides of this issue and invite responses from our audience. To join the 
debate, you can e-mail us at info@fed-soc.org.

Related Links:
• Florida ex rel. Attorney General v. U.S. Department of Health & Human Services, Nos. 11-11021 & 11-11067 (11th Cir. 
Aug. 12, 2011): http://www.ca11.uscourts.gov/opinions/ops/201111021.pdf

• Virginia ex rel. Cuccinelli v. Sebelius, Nos. 11-1057 & 11-1058 (4th Cir. Sep. 8, 2011): http://pacer.ca4.uscourts.gov/
opinion.pdf/111057.P.pdf

• Seven-Sky v. Holder, No. 1:10-cv-00950 (D.C. Cir. Nov. 8, 2011): http://www.cadc.uscourts.gov/internet/opinions.
nsf/055C0349A6E85D7A8525794200579735/$file/11-5047-1340594.pdf

• Thomas More Law Center v. Obama, No. 10-2388 (6th Cir. June 29, 2011): http://www.ca6.uscourts.gov/opinions.
pdf/11a0168p-06.pdf

• Petition for Certiorari, U.S. Department of Health & Human Services v. Florida, No. 11-398 (U.S. Sept. 2011): http://www.
justice.gov/osg/briefs/2011/2pet/7pet/2011-0398.pet.aa.pdf

• Brief of State Respondents, U.S. Department of Health & Human Services v. Florida, No. 11-398 (U.S. Oct. 17, 2011): 
http://www.supremecourt.gov/docket/PDFs/11-398%20BIO%20States.pdf

• Reply Brief for Petitioners, U.S. Department of Health & Human Services v. Florida, No. 11-398 (U.S. Oct. 2011): http://
www.justice.gov/osg/briefs/2011/2pet/7pet/2011-0398.pet.rep.pdf

On August 12, 2011, the Eleventh Circuit Court of 
Appeals ruled that Congress exceeded its authority 
by forcing all Americans to purchase health insurance 

through the health care law’s “individual mandate.” A 2-1 
majority held that enacting the individual mandate was 
beyond Congress’s power under the Commerce Clause. 
However, the court held that while the individual mandate was 
unconstitutional, it was severable from the law as a whole, and 
the rest of the law could stand.

Just a year earlier, then-U.S. House of Representatives 
Speaker Nancy Pelosi dismissed the idea that there was even 
a question regarding the constitutionality of this law, which 
dramatically changes 17.6% of the nation’s economy.1 As of 
the writing of this article, thirty-one challenges to the health 
care law have been filed in federal courts across the country, 
with mixed results. The Eleventh Circuit was the first appellate 
court to find the law unconstitutional—both the Sixth Circuit 
and District of Columbia Circuit previously upheld the law. 
On November 14, 2011, the U.S. Supreme Court announced 
it would hear the case in its 2011-2012 Term. As a result, a 
final decision on the law’s constitutionality is expected in June 
2012, just as the presidential election is in full swing.

The Individual Mandate and the Commerce Clause

“The powers delegated by the . . . Constitution to the 
federal government are few and defined,” whereas “[t]hose 
which . . . remain in the State governments are numerous and 
indefinite.”2 These principles must apply to the interpretation of 
the Commerce Clause, which bestows upon Congress the power 
to regulate commerce with foreign nations, among the several 
states, and with the Indian tribes.3 For example, the Commerce 
Clause was intended to be a “negative and preventative provision 
against injustice among the states themselves, rather than as 
a power to be used for the positive purposes of the General 
Government.”4 Here, the ACA’s mandate invades the states’ 
traditional protection of their citizens’ health and welfare by 
compelling individuals to enter into contracts to subsidize the 
insurance industry and its voluntary customers.5 This exercise of 
plenary police power is not authorized by the Constitution.

The notion that the Commerce Clause permits Congress 
only to regulate interstate activities was quashed in modern-day 
Commerce Clause jurisprudence. In Wickard v. Filburn, the 
Supreme Court held that even where a farmer, Filburn, was 
growing wheat on his own farm for personal consumption 
with no intent to sell it, Filburn’s wheat-growing activities 
reduced the amount of wheat he would buy. Wheat was traded 
nationally, and, as a result, Filburn’s production of excess wheat 
affected interstate commerce. Therefore, it could be regulated 
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by the federal government under the government’s Commerce 
Clause powers.6

Similarly, in Gonzales v. Raich, the Supreme Court held 
that the Commerce Clause permitted the government to 
criminalize the production and use of homegrown cannabis, 
even when permitted for medicinal use.7 No longer was 
interstate activity required for Congress to have regulatory 
power. Instead, Congress was empowered to regulate business 
activity that was purely local, if the aggregate activity had a 
substantial effect on interstate commerce. As a result, there are 
essentially no limits to Congress’s ability to regulate as long as 
the commerce being regulated constitutes an “activity.”

In United States v. Lopez, the Supreme Court set limits 
to Congress’s Commerce Clause power, holding that Congress 
did not have the power to regulate the carrying of handguns 
in school zones without providing a sufficient link to interstate 
commerce.8 The Lopez Court set out three categories of activity 
that Congress was empowered to regulate: “the channels 
of interstate commerce, the instrumentalities of interstate 
commerce, or persons or things in interstate commerce, and 
activities that substantially affect or substantially relate to interstate 
commerce.”9 Relying on the Lopez decision, the Supreme Court 
held in United States v. Morrison that Congress did not have the 
authority to enact the Violence Against Women Act (VAWA) 
because the acts of violence that the VAWA dealt with did not 
have a substantial enough effect on interstate commerce.10

In summary, Commerce Clause jurisprudence to date 
has focused exclusively on activities. The main debate in 
Commerce Clause cases to date is over whether or not an activity 
“substantially affects” interstate commerce and not whether the 
subject of regulation constitutes activity in the first place. Thus, 
the decisions to grow wheat and produce cannabis are activities 
that substantially affect interstate commerce and can therefore 
be regulated. Conversely, the decisions to carry a handgun or 
commit violence, while activities, do not substantially affect 
interstate commerce and cannot be regulated. In none of these 
cases was inactivity or the decision not to engage in activity 
discussed. The Government’s contention that a non-activity 
such as the decision not to buy health insurance can be regulated 
by Congress is a novel idea in Commerce Clause jurisprudence. 
Thus, even under the Supreme Court’s broadest conception 
of the Commerce Clause, typified by Raich and Gonzalez, the 
individual mandate cannot be justified.

The Commerce Clause Does not Provide Constitutional Justification 
for the Mandate

Congress’ power to regulate under the Commerce Clause 
broadly allows Congress to regulate interstate commerce as well 
as address other conduct that “substantially affect[s] interstate 
commerce.”11 All that needs be considered is the aggregate 
effect of particular conduct on interstate commerce—Congress 
need not consider whether and to what extent individual 
actors contribute to that conduct.12 Moreover, the courts have 
a “modest” role in reviewing Commerce Clause litigation. All 
that is required is a finding that Congress had a “rational basis” 
for concluding conduct has a substantial impact on interstate 
commerce. The courts similarly should give broad deference to 

Congress regarding the means chosen to achieve a legitimate 
end.

The individual mandate is not justified by the Commerce 
Clause because forcing individuals to buy health insurance is 
not a regulation of commerce. Under controlling precedent, 
Congress may regulate under its commerce power: (1) “the use 
of the channels of interstate commerce”; (2) the operation of 
“the instrumentalities of interstate commerce”; and (3) “those 
activities that substantially affect interstate commerce.”13 Yet 
none of these “categories of activity” encompasses the inactivity 
regulated by the mandate—i.e., the failure to purchase health 
insurance.

The Mandate Does Not Regulate Commerce

The Government justified Congress’s passage of the 
ACA by arguing that Congress intended to regulate the 
health insurance and health care markets to ameliorate the 
cost-shifting problem brought about by individuals who 
do not have insurance but at some time seek medical care 
for which they cannot pay.14 Furthermore, the Government 
defended the individual mandate as constitutional because 
it regulates “quintessentially economic” activity related to an 
industry of near universal participation and does not compare 
to the regulations in Lopez and Morrison, which only touched 
on criminal conduct, not economic activity. Congress only 
mandated how Americans finance their inevitable healthcare 
needs.15 Embedded in the Commerce Clause, the Government 
contended, is the power to override ordinary economic decisions 
and redirect funds Americans would spend anyway to other 
purposes.16 Thus, the Commerce Clause gives Congress the 
power to direct and compel an individual’s spending in order 
to further its regulatory goals.17

The plaintiffs argued that the mandate does not regulate 
commerce itself, in either its interstate or intrastate channels or 
instrumentalities. Rather the mandate compels the uninsured 
to participate in the health insurance market. The Commerce 
Clause gives Congress the power to regulate interstate 
commerce, but not the power to force individuals to enter 
into commerce. For example, while Congress may regulate 
the terms of voluntary contracts between General Motors 
and its customers, it may not compel individuals to enter into 
purchase contracts with GM because there is no pre-existing 
“commerce” to regulate. Otherwise, Congress could force 
individuals to purchase any product, from GM cars to Citibank 
mortgages to broccoli. Compelling commerce, here the ACA’s 
punishment of individuals for not buying insurance, is not 
regulating commerce.18 Since the “regulated” individuals have 
not entered the insurance market, there is no “commerce” for 
the ACA to regulate.19

The Individual Mandate Regulates the Non-Purchase of Health 
Insurance, Not the Non-Payment for Healthcare

One defense of the individual mandate proposed by 
Congress was that it ameliorated the cost-shifting problem 
caused when people sought medical care they could not pay 
for. This is the so-called “free rider” problem. The mandate, the 
Government argued, only directs how Americans would finance 
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their inevitable health care needs. The plaintiffs countered that 
the mandate does not regulate how individuals pay for health 
care, but instead only their failure to obtain health insurance.20 
The mandate penalizes them for not having health insurance 
in a given month, even if they obtained no medical care that 
month.21 Conversely, it does not penalize those who do have 
insurance but have failed to pay their medical bills.22

The Eleventh Circuit’s ruling sided with the plaintiffs. The 
majority found that the language of the individual mandate does 
not really regulate “how and when health care is paid for,” but 
instead regulates those who have not entered the health care 
market at all.23 Indeed, the majority found that the mandate 
“does not even require those who consume healthcare to pay 
for it with insurance.”24 Thus, the mandate actually regulates 
the non-purchase of health insurance, a totally different subject 
matter than that proposed by the Government.25

The majority also observed that the primary targets of 
the individual mandate were not the so-called “free riders,” 
who obtain medical care without paying for it, but are actually 
individuals who are relatively healthy and wealthy but were 
compelled to enter into contracts to subsidize insurance 
companies.26 The plaintiffs argued that the mandate was not 
crafted to regulate how people pay for their health care, but was 
instead a tactic to subsidize the insurance industry by forcing 
healthy individuals to enter into insurance contracts.27 The 
majority agreed: the mandate forces non-free riders to “pay 
insurance premiums now to subsidize the private insurers’ 
cost in covering more unhealthy individuals under the Act’s 
reforms.”28

The Mandate and Regulation of a Class of Economic Activities 
that Substantially Affects Interstate Commerce

Substantial Effects Doctrine

Modern Commerce Clause jurisprudence holds that 
only an economic activity that substantially affects interstate 
commerce may be regulated by Congress. The Government 
claimed that the mandate meets this test because the status of 
being uninsured “substantially affects” interstate commerce and 
thus falls within Congress’s commerce power.29 However, the 
plaintiffs argued that the Government’s line of reasoning is at 
odds with the Supreme Court’s “substantial effects” precedent 
and would eviscerate the entire concept of enumerated 
powers.

Congress’s enumerated power to regulate “interstate 
commerce” does not necessarily confer power to regulate 
“things affecting interstate commerce.”30 The “substantial 
effects” doctrine allows Congress to regulate intrastate activities 
affecting interstate commerce only to effectuate the execution 
of its enumerated power to regulate interstate commerce.31 A 
common issue under which courts have allowed Congress to 
exercise its Commerce Clause powers occurs when the aggregate 
effect or a product’s local use adversely “influences the prices 
and market conditions” desired by Congress.32 Since local and 
national products are fungible, the substantial effects doctrine 
eliminates the distinction between intrastate and interstate 
commerce.33

Supreme Court precedent demonstrates this point. In a 
line of cases illustrated by Wickard and Raich, the Court allowed 

for a broader interpretation of the “substantial effects” doctrine. 
For example, in Wickard, while aiming to increase wheat prices 
nationally, Congress restricted the amount of wheat that farmers 
could grow, even if for personal use.34 The Court upheld the 
restriction because local wheat production would obstruct 
Congress’s goal of raising interstate prices35 because local wheat 
production both increased the supply of wheat that could be 
sold interstate and decreased demand for purchasing wheat 
intrastate.36 Similarly, in Raich, Congress’s attempt to eliminate 
the interstate market for marijuana was undercut by intrastate 
manufacture and possession of state-law-authorized medical 
marijuana.37 While numerous regulations have been upheld 
under the “substantial effects” doctrine, it is critical that none 
have involved regulation of individuals who neither participate 
in commerce nor pose barriers to commerce.38

Contrarily, in Lopez and Morrison, the Court demonstrated 
that the doctrine has limits when it clarified that some barriers 
to commerce may not be regulated under the “substantial 
effects” doctrine. For instance, Lopez invalidated a law banning 
gun possession near schools, and Morrison invalidated a law 
providing civil remedies for violence against women.39 Even 
though these activities certainly had substantial negative effects 
on the United States’ commercial productivity, the regulated 
individuals had not engaged in any “economic activity” 
resembling the type of “commerce” that Congress could regulate 
at the interstate level.40

Accordingly, the plaintiffs argued that there are three 
reasons why the “substantial effects” doctrine does not 
confer upon Congress the power to compel individuals to 
purchase health insurance. First, the “substantial effect” of 
not participating in commerce is not a barrier to commerce.41 
Second, not participating in the insurance market is not 
“economic activity.”42 Finally, expanding the doctrine to 
include not purchasing a product would create plenary federal 
power.43

A majority of the Eleventh Circuit panel agreed with 
the plaintiffs when it found that regardless of the uninsured’s 
effects on interstate commerce, the uninsured lacked a 
sufficient connection, or nexus, to interstate commerce.44 The 
majority stressed that what matters is the regulated subject 
matter’s connection to interstate commerce; that connection 
is lacking in the case of the individual mandate.45 “Under 
any framing, the regulated conduct is defined by the absence 
of both commerce or even ‘the production, distribution, 
and consumption of commodities’—the broad definition of 
economics in Raich.”46

Non-Participation in the Health Insurance Market Is not 
Economic Activity

The plaintiffs argued that inactivity in the health insurance 
market is non-economic activity and thus not reachable by the 
government through the Commerce Clause. The non-purchase 
of health insurance is not “economic activity” according to the 
Supreme Court because it is not “the production, distribution, 
[or] consumption of commodities.”47 In fact, the non-purchase 
of insurance is even less connected with commerce than gun 
possession in Lopez since guns can only be possessed after 
being produced, distributed and acquired through commercial 
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transactions.48 Since Lopez’s possession of a gun in a school zone 
was not economic activity, the same conclusion must follow for 
the uninsured’s inactivity, which “continues their estrangement 
from the insurance market and thus leaves them even more 
remote from commerce than was Lopez.”49

Surprisingly, the Eleventh Circuit quickly dispensed 
with the activity/inactivity debate in this case. Even though 
it recognized that the Supreme Court’s Commerce Clause 
jurisprudence uniformly involved Congress attempting 
to regulate pre-existing activities, it found this formalistic 
dichotomy insufficient to decide this case.50 The majority 
observed that to the extent that uninsured Americans can be 
described as “active” in the insurance market, their activity 
is the absence of their participation in the market.51 Thus, 
the majority concluded, the individual mandate could not 
be clearly classified as regulating either economic activity or 
noneconomic activity.52

Non-Participation in the Insurance Market Does not Burden 
or Obstruct Commerce

Additionally, the plaintiffs argued that non-participation 
in the health insurance market is not an activity that obstructs or 
burdens commerce. Persons whose intrastate activities adversely 
affect Congress’ preferred market conditions can affect interstate 
commerce by “imposing burdens and obstructions” or by 
creating “potential stimulants.”53 However, individuals without 
health insurance are not involved in the health insurance market 
at all and thus do not stimulate or obstruct its operation.54 
Because market non-participants, like the uninsured, impose no 
barriers to interstate commerce, regulating them is not justified 
as a prophylactic execution of Congress’ commerce power.55 
Analogously, Congress could not force urban pedestrians to 
purchase car insurance on the theory that their refusal to do so 
burdens the car insurance market because they were selecting 
out of the “risk pool.”56 In fact, the Government conceded 
that individuals do not engage in commerce when declining 
to purchase insurance; they also do not affect commerce when 
making that same decision.57 The majority observed that because 
of the realities of the modern marketplace, the decision not to 
buy insurance, when aggregated, would substantially affect the 
insurance market.58 However, the majority found that it would 
need to apply the aggregation principle to citizens outside the 
stream of commerce.59 This application, it said, had the danger 
of making Congress’s power to regulate unlimited.60

The “Substantial Effects” Doctrine Cannot Be Expanded to 
Cover Non-Participation in the Health Insurance Market 

without Federal Power Becoming Plenary.

Finally, the plaintiffs contended that if the “substantial 
effects” doctrine is used to uphold the individual mandate, the 
government would be granted plenary regulatory power and 
the concept of limited federal government would be eviscerated. 
Since all inactivity could be deemed to substantially affect 
interstate commerce, Congress could require any purchasing 
decision. If not purchasing health insurance is reachable under 
the Commerce Clause, one would be “hard pressed to posit any 
[in]activity by an individual that Congress [would be] without 
the power to regulate.”61 In fact, the Congressional Budget 

Office already recognized that the individual mandate could lead 
to a “command economy, in which the President and Congress 
dictated how much each individual and family spent on all 
goods and services.”62 This, noted the majority, underscored the 
necessity of a strong nexus between the regulated activity and 
interstate commerce. Otherwise, the government could require 
the purchase of any product, given that the aggregated effect 
of the non-purchase of any good will always have a substantial 
effect on commerce.63

The Government appreciated the far-reaching 
consequences of the ACA, but argued that the individual 
mandate did not involve the creation of a plenary power for 
Congress. In its explanation, the Government essentially argued 
that the mandate is an emergency tool for use in an extreme 
and unique situation. The Government argued that health care 
and the health insurance industry are unique. Therefore, the 
mandate is not likely to lead to a plenary power because of the 
inevitability of the need for health care, the unpredictabilitiy of 
that need, the high costs associated with health care, the federal 
requirement that hospitals treat uninsured individuals, and the 
resulting cost-shifting.64

The majority rejected this line of reasoning, however, 
because from a doctrinal standpoint, there is no way to limit 
the Government’s theory to decisions not to purchase health 
insurance.65 The five factual criteria posited by the Government 
to make the health care market appear “unique” are not “limiting 
principles rooted in any constitutional understanding of the 
commerce power.”66 Thus, if the Government’s position was 
adopted, Congress could have plenary power over all economic 
decisions because there is no way to cabin the Government’s 
rationale whether or not the health care market is unique.67

The Mandate and the Necessary and Proper Clause

Congress may “make all Laws which shall be necessary and 
proper for carrying into Execution [its enumerated] Powers . . . 
.”68 The Necessary and Proper Clause confirms that Congress has 
“incidental power” to further the legitimate end of executing its 
enumerated powers through appropriate means that are plainly 
adapted and consistent with the spirit of the Constitution.69 The 
plaintiffs maintained that the mandate is neither necessary nor 
proper and thus that the Government’s reliance on the clause 
is nothing more than a last-ditch effort to “defend ultra vires 
congressional action.”70

The Mandate Is Not a Necessary Means of Carrying the ACA’s 
Commercial Regulations into Execution

The Government relies heavily on the breadth of the 
Necessary and Proper Clause to ultimately save the individual 
mandate. The individual mandate is not necessary to serve the 
end of carrying the ACA into execution. The Government 
contended that “Congress’s power extends to the regulation 
of even ‘noneconomic local activity’ otherwise beyond the 
reach of the commerce power” where “needed to make [a] 
regulation [of interstate commerce] effective” because “failure 
to regulate [the uninsured] would undercut the regulation of 
the [insurance] market.”71 Under this “effective regulation” 
doctrine, Congress may regulate economic and noneconomic 
activity, but only if doing so is a “necessary part of a more 
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general regulation of interstate commerce” because the activity 
interferes with, obstructs, or undercuts the regulatory scheme.72 
Here, the uninsured’s activity does not affect congressional 
regulation of the interstate health insurance market because the 
uninsured neither impede nor frustrate regulation of market 
participants.73

The Government responded that Congress found that 
eliminating the uninsured was essential to cure the problem that 
insurers would lose money due to individuals who postpone 
purchasing insurance until the need for it arose.74 However, 
the plaintiffs argued, and the 11th Circuit agreed, that the 
uninsured are not interfering with Congress’s efforts to regulate 
insurers.75 The majority noted that the individual mandate is not 
designed to enable the execution of the ACA’s regulations, but is 
actually designed to “counteract the significant regulatory costs 
on insurance companies and adverse consequences stemming 
from the fully executed reforms.”76

The Necessary and Proper Clause does not authorize 
Congress to pursue ends outside of its legitimate, enumerated 
powers. Yet, it is an illegitimate end to offset a regulatory 
scheme’s costs for market participants by compelling third 
parties who are not part of the scheme to participate.77 This is 
especially true where, as here, those third parties are not barriers 
to the effective execution of the regulatory scheme.78 There is 
no regulation being affected, or commerce being regulated, 
by forcing uninsured individuals to participate in the health 
insurance market in order to subsidize participants in the 
market.79 Congress’s powers cannot be enhanced solely because 
it created costs that need to be offset.80

The Necessary and Proper Clause does not permit Congress 
to reduce a regulatory scheme’s cost for market participants by 
regulating strangers to the scheme.81 For example, in United 
States v. DeWitt, the Government defended a federal ban on 
the intrastate sale of certain illuminating oils.82 The ban was 
defended on the basis that it aided and supported the federal 
tax imposed on other illuminating oils because eliminating 
competition from the banned oils would increase production 
of the taxed oils and therefore increase tax revenue.83 Similar to 
the individual mandate, the regulation of some individuals was 
justified because it would support others that were burdened by 
the government’s regulation and would make the scheme more 
effective.84 The Court found that the ban was not permissible 
because it was not an appropriate and plainly-adopted means 
for carrying out Congress’s power to lay and collect taxes.85

The plaintiffs contended that any contrary conclusion 
would convert the Necessary and Proper Clause into a “vehicle 
for Congress to pursue ‘ends’ beyond its enumerated powers.”86 
The plaintiffs further contended that the mandate is not a means 
to accomplishing the end of regulating commerce in insurance 
but is instead imposed to counteract the costs imposed by the 
ACA.87 This means that the mandate’s justification actually 
arises from the ACA itself.88 However, Congress’s powers are 
derived from the Constitution, not from the statutes it passes.89 
“While Congress may broadly regulate interstate commerce 
under the Necessary and Proper Clause, it cannot use such 
regulation to bootstrap additional regulatory powers otherwise 
beyond Congress’ reach.”90

The Mandate Is Not a Proper Means of Carrying the ACA’s 
Commercial Regulations into Execution

The individual mandate is not a proper means of carrying 
the ACA into execution. Laws are only “proper” under the 
Necessary and Proper Clause if they employ means that 
are “plainly adapted to [the legitimate] end, which are not 
prohibited, but consist[ent] with the letter and spirit of the 
constitution.”91 Under McCulloch v. Maryland, a “proper” law is 
(1) an ordinary method of execution that respects (2) the states’ 
sovereignty and (3) the People’s liberty. The plaintiffs contend 
that the individual mandate fails each of these factors.

First, the individual mandate is not plainly adapted. 
A regulation is “plainly adapted” if it invokes the “ordinary 
means of execution.”92 The Necessary and Proper Clause merely 
confirms the existence of “incidental or implied powers” to 
execute Congress’s stated authority; the powers most readily 
“deduced from the nature of the objects themselves” are the 
“ordinary means of execution.”93 The plaintiffs argued that 
the mandate is far from being “incidental,” “implied,” and 
certainly not “plainly adapted” since it “plows thoroughly new 
ground and represents a sharp break with the longstanding 
pattern of federal . . . legislation.”94 The mandate is entirely 
unprecedented. In fact, not even the Congress that passed 
the New Deal thought of supporting wheat prices by forcing 
Americans to purchase wheat.95

Second, the individual mandate does not properly account 
for state interests and in fact tramples upon the states. The 
plaintiffs contend that the mandate demonstrates an acute 
disrespect for state interests by “foreclosing the states from 
experimenting and exercising their own judgment in an area 
which states lay claim by right of history and expertise.”96 The 
mandate invades the areas of health insurances and citizens’ 
health and safety, which are typically left to the control of 
states.97 The mandate contravenes at least the twenty-six state 
plaintiffs and represents a considerable federal intrusion into 
states’ traditional authority to regulate for the health of their 
citizens.98

Finally, the individual mandate is not a proper means 
of executing Congress’s enumerated powers because it unduly 
infringes on the liberty of individuals. The plaintiffs argue that 
one of the most fundamental rights enjoyed by Americans is 
their “freedom from being forced to give their property to, or 
contract with, other private parties.”99 The Supreme Court has 
observed that Congress should not be able to force a contract 
on an individual without his consent because the consent of 
the parties to be bound is the essence of a contract.100 The 
plaintiffs contend that these interests are “gravely threatened” 
by the ACA’s individual mandate, which compels citizens “to 
contract on disadvantageous terms with wealthier insurers to 
reduce costs” that are not related to any injury sustained or 
caused by those individuals.101 The mandate tramples on the 
rights of the affected individuals and thus is not appropriately 
in the reach of the Congress’s power under the Necessary and 
Proper Clause.102

The Mandate as a Tax

In addition to its Commerce Clause justification for the 
ACA, the Government argued that the individual mandate 
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could be sustained under Congress’s broad taxing power. The 
Taxing and Spending Clause provides that “Congress shall have 
the Power to lay and collect Taxes, duties, Imposts and Excises, 
to pay the Debts and provide for the Common Defence and 
general Welfare of the United States.”103 This power is plenary 
and comprehensive, and the fact that the individual mandate 
has a regulatory purpose is irrelevant because “a tax ‘does not 
cease to be valid merely because it regulates, discourages, or 
even definitely deters the activities taxed.’”104 So long as a 
statute produces revenue, Congress may enact it under the 
taxing power.105

Though Congress’s taxing power is indeed plenary, 
the majority rejected the Government’s contention that the 
individual mandate was a tax. First, the plain language of the 
statute establishes that the individual mandate is a penalty, 
not a tax. The majority noted that the language of the ACA 
repeatedly states that a “penalty” will be imposed on individuals 
for failing to obtain health insurance.106 The majority would not 
construe Congress’s choice of language as a careless one-time 
invocation of “penalty” because the other relevant provisions 
also describe the mandate as imposing a penalty, not as a tax.107 
The unambiguous text of the individual mandate provides that 
it imposes a penalty that aims to encourage compliance with the 
ACA’s insurance requirement “by imposing a monetary sanction 
on conduct that violates that requirement.”108

Second, even if the text of the ACA were unclear, the 
legislative history demonstrates that Congress intended to 
impose a penalty for failure to obtain and maintain health 
insurance. The majority observed that before the ACA was 
passed, earlier bills in both houses of Congress proposed an 
individual mandate that was accompanied by a tax.109 For 
example, Section 401 of the “America’s Affordable Choice Act 
of 2009,” introduced in the House of Representatives, provided 
that “there is hereby imposed a tax” on any person who did 
not maintain minimum health insurance.110 Furthermore, 
“America’s Healthy Future Act,” introduced in the Senate, also 
used the term “tax.”111 Thus, the majority found it notable that 
the final version of the ACA discontinued the use of “tax” in 
favor of “penalty.”

The Government responded that the individual mandate 
is still “a tax in both administration and effect.”112 It claimed 
that in the process of evaluating the constitutionality of a tax 
law, the court should only be concerned with the law’s practical 
operation, not its definition or the precise form of descriptive 
words that may be applied to it.113 Since the individual mandate 
will produce revenue and be enforced by the Internal Revenue 
Service and is collected through taxpayers’ annual tax returns, 
the Government argued that it is a tax.

The majority remained unpersuaded. The Government’s 
claim that the mandate is a tax simply because it has a revenue-
raising function was not dispositive because it did little to 
address the distinction between a tax and a penalty. The majority 
noted that criminal fines, civil penalties, and taxes all share the 
same features: “they generate government revenues, impose 
fiscal burdens on individuals, and deter certain behavior.”114 
Furthermore, the majority observed that the individual mandate 
operates as a monetary sanction for an individual who has failed 
to obtain insurance.115 In the majority’s view, “such an exaction 

appears in every important respect to be punishment for an 
unlawful act or omission,” which is a penalty.116 Finally, the fact 
that the individual mandate is housed in the Internal Revenue 
Code and is collected through taxpayers’ annual returns is also 
not dispositive. The Code itself makes clear that Congress’s 
choice of where to place a provision has no interpretive value117 
and not every provision in the Code is a tax.118 Thus, after 
review, the majority found that the individual mandate was a 
regulatory penalty, not a tax, and must find justification in a 
different enumerated power.

Severability

The district court found that the individual mandate 
was not severable from the ACA as a whole. The plaintiffs 
contended that it is well-established that once a court strikes a 
statute’s unconstitutional provisions, the provisions remaining 
must be invalidated where Congress “would not have enacted 
those provisions . . . independently of that which is invalid.”119 
The plaintiffs argued that in this analysis, courts must inquire 
whether the severed statute would “function in a manner 
consistent with . . . the original legislative bargain.”120 The 
plaintiffs asserted that under these principles the mandate 
cannot be severed from the ACA as a whole because the 
mandate “so affects the dominant aim of the statute” that it 
is inconceivable that Congress would have enacted the ACA 
without it.121

The Government argued that the district court erred 
when it found the Act to be non-severable.122 This argument 
was curious in light of the fact that the Government recognized 
that the mandate is “integral” to the ACA’s regulation of 
insurance.123 Nevertheless, the Government maintained that 
while the mandate is integral to the ACA’s operation, certain 
other provisions are not.124 The Government proffered various 
examples: employer-provided rooms for nursing mothers, 
nondiscrimination protection for providers refusing to furnish 
assisted suicide services, and Medicare reimbursements for 
bone-marrow density tests.125 The plaintiffs countered that 
the Government “cannot seriously claim that Congress 
‘would have been satisfied’ with this menagerie of tag-along 
provisions.”126

The Eleventh Circuit reversed the decision of the district 
court and found that individual mandate could be severed 
from the rest of the ACA. The majority began its application 
with the Supreme Court presumption in favor of severability: 
courts must “strive to salvage” acts of Congress by severing 
any constitutionally infirm provisions “while leaving the 
remainder intact.”127 The Supreme Court’s test for severability 
is as follows: “Unless it is evident that the Legislature would 
not have enacted those provisions which are within its power, 
independently of that which is not, the invalid part may be 
dropped if what is left is fully operative as a law.”128

In its analysis, the majority offered several reasons why 
the district court erred in finding the individual mandate not 
severable from the rest of the ACA. At the outset, the court 
stated that “a lion’s share” of the ACA has nothing to do with 
private insurance, let alone the individual mandate.129 The 
majority found that representative samples of such provisions 
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included establishing reasonable break time for nursing 
mothers, an HHS study on urban Medicare-dependent 
hospitals, restoration of funding for abstinence education, and 
an excise tax on indoor tanning salons.130

Furthermore, the majority found that the district court 
placed “undue emphasis” on the ACA’s lack of a severability 
clause. The majority noted that in light of the Supreme 
Court’s precedent that “the ultimate determination of 
severability will rarely turn on the presence or absence of such 
a clause,” Congress’s silence in that regard must not raise a 
presumption against severability.131 The majority also observed 
that both Senate and House legislative drafting materials 
state that as a result of the Supreme Court’s presumption of 
severability, severability clauses are “unnecessary unless they 
specifically state that all or some portions of a statute should 
not be severed.”132 Thus, the majority found that in light of 
controlling precedent, and Congress’s own drafting materials, 
the plaintiffs did not meet the heavy burden required to rebut 
the presumption of severability.
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There is an ongoing robust debate about the structure 
of litigation in general, and in particular, about access 
to the courts. For a considerable period of time, 

the mantra that the courts should be readily available to all 
to present claims that their rights have been violated has 
dominated both academic discourse and perhaps significantly 
influenced the structure of litigation.1 The conventional view 
that the courts should be freely open to all was dealt a blow 
by the Iqbal2 and Twombly3 decisions, which imposed greater 
gatekeeping responsibilities on the federal district courts. 
Predictably these decisions provoked a storm of protest, in 
large measure because they may indeed make it more difficult 
for many petitioners to have their petitions considered on 
the merits.4 However, whether that result is a social harm 
or a positive good depends on matters in addition to simply 
winnowing the field of potential disputants, a point neglected 
by much of contemporary scholarship in civil procedure. That 
scholarship has had a laser-like focus on facilitating the bringing 
of claims, and in doing so makes two serious errors. It neglects 
that litigation is one small part of a larger social optimization 
problem, and has a peculiar conception of errors and costs and 
how they should be allocated. In this brief paper, I provide the 
analytical background to these assertions.

Primary and litigation behavior are conventionally 
conceived of as distinct spheres with internal logics of their own, 
the former articulating rules governing everyday actions, from 
social interaction to structuring efficient economic behavior 
and the latter governing that peculiar set of actions involved 
in litigation. Facilitating appropriate primary behavior is the 
overriding goal of social organization, and one of its main tools 
is the substantive law. Litigation behavior is the effort to resolve 
disputes about inappropriate primary behavior or to reestablish 
the status quo following disruptions of the social fabric.

Resources devoted to litigation appear to most legal 
commentators as wasted resources, adding no value to society. 
Since litigation itself does not produce useful good, litigation 
should obtain to correct results as efficiently as possible. These 
aspirations are reflected in Rule 1 of the Federal Rules of Civil 
Procedure that the rules of civil procedure “should be construed 
and administered to secure the just, speedy, and inexpensive 
determination of every action and proceeding,” and Rule 2 of 

the Federal Rules of Evidence: “These rules shall be construed 
to secure fairness in administration, elimination of unjustifiable 
expense and delay, promotion of growth and development of 
the law of evidence to the end that the truth may be ascertained 
and proceedings justly determined.” The principle animating 
these provisions is access to justice, in particular the principle 
that even the indigent should be not disadvantaged when the 
adversary is wealthy. Regrettably, life, as always, is complicated. 
Costs cannot be eliminated, and thus the most important 
question is their allocation.

Primary behavior does not produce goods cost-free. 
There are both waste products produced and the risk of harm 
to others. Lowering the cost of the production of an item 
encourages its production, as raising the cost has the opposite 
effect. Consequently, if the producer can externalize some of its 
cost (dumping waste in the river or on a neighbor’s property), 
the cost of the good will not reflect its true social cost, which 
means that there will likely be over-production of the good in 
question. By contrast, optimal production of social goods is 
facilitated by having them produced at their true social cost. 
This is why it is important for the substantive law to align costs 
with behavior.

Litigation costs are generally believed to be socially 
perverse, as they act as a tax on productive behavior. To some 
extent this is true, but a costless legal regime would stimulate 
the production of its product like any “manufacturer,” and the 
result could be overproduction of this good, as well. Although 
this may appear counter-intuitive, remember that decisions 
must be made as to how to dispute—in simple terms whether 
to sue or negotiate. Everyone comes into contact with numerous 
instances in which this decision must be made. Perhaps a 
neighbor plays music too loudly or neglects to dispose of trash 
correctly. If litigation were costless, rather than negotiate, one 
could simply sue. The costs of litigation affect the manner 
in which people relate, and those effects can be beneficial 
or perverse. The costs of litigation, in short, may counter-
intuitively produce social goods through the incentive effects 
they create for modes of disputing.

The precise policy prescriptions following a deeper 
understanding of the problem of social cost are ambiguous 
because they depend in part on the relative values of resolving 
different kinds of disputes in different ways. It may be sensible 
to nudge certain kinds of disputes toward formal dispute 
resolution and others away from it. Maybe commercial disputes 
differ from family disputes, and maybe discrete commercial 
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transactions differ from antitrust actions systematically. Life, in 
short, is complicated, and one of the tasks for the legal system 
is sorting out that complexity.

I believe the history of the federal rules of procedure and 
evidence at least implicitly reflects these analytical points; they 
were enacted in part to offset what were believed to be distorting 
aspects of the systems that they replaced.5 The previous systems 
were believed to disadvantage plaintiffs by raising their costs 
much too high. The solution to this was to simplify pleading 
requirements and allow cases to get on to what was believed to be 
low-cost discovery, followed by low-cost trials. Discovery costs 
would be low because the assumption was that knowledge of the 
typical cases was shared by both parties and thus a substantial 
investment in discovery would not be required. In addition, 
both parties would have the incentive to keep costs of discovery 
to their necessary minimum. It is immediately obvious how 
these conceptions map onto the previous analytical points. In 
a world of symmetrical information and low transaction costs, 
the federal rules perhaps accomplished the goal of facilitating the 
accurate and efficient resolution of disputes without distorting 
the underlying substantive law, values that the procedural 
regime the federal rules replaced did not adequately secure. If 
the original assumptions about litigation are true, procedural 
wrangling serves no purpose. Moreover, costs were not and 
could not be lowered to zero, so there remained reciprocal 
incentives to avoid litigation through other means of resolving 
disputes.

Note the historical contingency of the era that adopted 
the Federal Rules of Civil Procedure. It involved substantive 
assumptions about the relative positions of plaintiffs and 
defendants that were empirically true but not logically entailed. 
Thus, changes in the relative positions of plaintiff and defendant 
from the pre-Rules situation may justify changes in the 
procedural context, which could entail among other things a 
reallocation of costs. Perhaps originally the procedural regime 
favored defendants and thus subsidized socially wasteful activity; 
perhaps now in some set of cases it favors plaintiffs with the 
opposite effect. In such cases, defendants will be deterred from 
productive activities not by the law but by litigation costs that 
increase the in terrorem value of even meritless suits that put 
pressure on a defendant to settle and burden otherwise lawful 
conduct. Potential defendants will engage in litigation avoidance 
tactics that are likely to be socially wasteful, and they will settle 
to avoid litigation costs rather than risk liability on the merits. 
This increases the cost of socially useful activity that cannot 
be distinguished from socially costly activity at an acceptable 
price through litigation. The alternative is to buy peace through 
settlements even though the underlying primary behavior is 
perfectly acceptable. The effect is a tax on useful behavior.

To generalize, the interactive effects of primary and 
litigation behavior must be taken into account by the legal 
system. The effect or consequences of primary behavior on 
litigation behavior is often noted, but litigation behavior 
affects primary behavior as well. This means that the regulatory 
problem is unlikely to be solved by simple slogans such as 
those concerning access to court. Before addressing how to 
approach regulating such a complex problem, another issue 
involving the inadequacy of the conventional understandings 

of the litigation matrix needs to be addressed. In addition to 
inadequately considering the relationship between primary and 
litigation behavior, the conventional conception of an error is 
inadequate.

The conventional conception of an error is composed of 
two parts: denying a petitioner access to an adjudication on 
the merits (through narrowing the court house door)6 and a 
belief that Type I (false positive) and Type II (false negative) 
errors are roughly equivalent and that the procedural goals 
should be to treat parties roughly equally and to minimize total 
errors.7 Although these ways of thinking have been around for 
a considerable period of time, it is plain that they suffer from 
serious defects.

First, each time an undeserving litigant imposes costs 
on an adversary, an error has been made, a point that seems 
rather remarkably to have been neglected by those who have 
complained of the recent Supreme Court forays into procedural 
matters. The image of the federal or any other court system 
being constantly open and easily accessible for all neglects that 
a plaintiff walking through the courthouse door imposes costs 
on a defendant. If the defendant has behaved inappropriately 
by reference to the substantive law, these are costs the defendant 
should bear. But, as elaborated above, if the defendant has not 
behaved inappropriately by reference to that same substantive 
law—if a plaintiff’s claim is unjustified, in other words—the 
costs imposed on defendants are errors that impose taxes on 
productive behavior, and thus likely socially perverse. The 
point is so obvious as to need little further elaboration. An 
undeserving plaintiff deprives a deserving defendant of its assets, 
and the best-case scenario is that the deserving defendant passes 
those costs on to a hapless public. The best-case scenario, in 
short, is decidedly unappealing. The point, of course, is that 
the conventional view seems dominated by the belief that there 
are no wrongful complaints filed, which is ludicrous. More 
importantly, in an era of asymmetrical costs, where filing a 
complaint can generate enormous costs on the part of the 
defendant, the defendant will be consistently in the position 
discussed above of having to minimize extra costs attached to 
socially useful behavior and passing whatever costs cannot be 
avoided on to someone else if possible.

There is a second fundamental error in the conventional 
thinking about errors. It focuses on just two of the decisions that 
can be reached at trial—an error for one side or the other—but 
there are four decisions that can be made at trial, and all have 
social benefits or costs. In addition to errors, correct decisions 
can be made. Neglecting correct decisions is peculiar. For 
example, in civil cases, the error equalization policy is satisfied 
by making errors in every single case, so long as the base rates 
of cases that go to trial include roughly the same number of 
deserving plaintiffs and defendants.

The relationship between the four possible outcomes 
at trial and procedural regulation is itself more complicated 
than it appears on the surface. In general, without knowledge 
of the base rates of deserving parties that go to trial and the 
relationship between the assessments of fact finders and true 
states of affairs, there is literally no way to predict the effect of 
procedural regulation on correct or incorrect decisions. For 
example, implicit in the conventional discourse is that a finding 



November 2011	 10�

that the probability of liability is .8 means that in eight out 
of ten similar cases, the true facts are consistent with liability. 
However, there could be any relationship at all between fact 
finders’ findings of probability and true states of affairs. In the 
set of all cases where fact finders find there to be a .8 probability 
of liability, it could be true that all cases in that subset are cases 
where no liability should be found. Similarly, if everyone who 
goes to trial is guilty or liable, there can be no convictions of 
the innocent or mistakes against deserving plaintiffs, no matter 
how low the standard of proof, and vice versa.

The conventional discourse on procedural regulation 
also assumes a static system, whereas in fact it is dynamic. One 
aspect of this dynamism is that parties decide which cases to take 
further into the procedural system, and can adjust their decision 
in light of changes in the rules. Thus, the simple assumption 
that changing the burden of pleading or persuasion, or whatever, 
causes more errors of one kind than another, or any other 
suggested cause and effect relationship between regulations and 
outcomes, is obviously not analytically true; it depends on how 
the system responds to the change.

The combined effect of the neglect of the interactive 
relationship between primary and litigation behavior and 
the curious conception of an error is obvious. The result is 
to obscure that trial decisions are only one part of the output 
of the legal system. Parties negotiate outcomes in both civil 
and criminal cases. They do so in the shadow of trials, among 
other things, but the outcomes in those cases are part of the 
total social welfare effects of a legal system. In addition, those 
decisions are made in a dynamic not static environment, which 
leads to the question how to most effectively regulate such 
complex processes.

In the abstract, I think the answer is clear. How to translate 
the abstractions into feasible regulation is another matter. 
First, the abstract answer is addressed in the quote below from 
my recent Meador Lecture, which is followed by my further 
reflections on social optimization of the procedural system:

[T]he reality of the legal system is not nice, tidy, simple, and 
static, contexts but instead bubbling cauldrons of messy, 

complicated, organic, evolutionary processes. The standard 
tool used to regulate this bubbling mess is rules, and it is the 
friction between that tool and many of the uses to which 
it is put that explains in general why fact finding and legal 
regulation are viewed as so often problematic. This same 
relationship is explanatory of many legal puzzles, such as, in 
ascending order of importance, the curious implications of 
standard legal error analysis, the rules v. standards debate, 
and the meaning of “law.”

The simple concept of a rule as setting necessary or 
sufficient conditions from which outcomes may be deduced 
is an example of monotonic logic, in which the addition 
of postulates or assumptions simply adds to what may be 
deduced from the previous assumptions. Monotonic logics 
are powerful tools, as the rise of modern mathematics and 
the success of many scientific fields demonstrate. They 
work best when their operant assumptions accurately 
capture their domains, which means they work quite well, 
in Hayek’s famous dichotomy, in made systems such as 
games and less well in grown or organic systems, which 
typifies much of the human condition.8 A large part of 
debate over rules and their limits is often implicitly about 
the complexity of the relevant domain and one’s tolerance 
for mistakes of different kinds. As the number of pertinent 
variables increases or when some of them are continuous 
rather than discrete, the deductive problem quickly 
becomes computationally intractable, even for computers 
let alone humans. And of course if a new variable pops up 
that was not previously anticipated, all deductive bets are 
off, as it were. In either case (computational intractability 
or failure of imagination), algorithmic approaches that 
rely on extant rules generate the standard critiques of the 
indeterminate nature of rules. In reality, it is not that rules 
are indeterminate but that they are being put to a task for 
which they are not optimal.9

I suggested in that lecture that the central problem of 
the legal system is similar to the central problem of rationality, 

which is the taming of complexity. In both 
cases, simple deductive tools were being put 
to uses that were suboptimal. That raises the 
important question what other approaches may 
be more fruitful. Inspired by a brilliant article 
by an artificial intelligence researcher, Tim Van 
Gelder, that I came across many years ago, one 
possible answer I ventured was that the struggle 
of rationality to tame complexity may be less 
like digital computation and more akin to a 
dynamic regulator, such as the Watt Centrifugal 
Governor that was a critical part of the industrial 
revolution.10 Analogously, legal analysis may need 
to evolve to deal with the complexities of systems. 
Van Gelder’s example is a metaphor rather than 
an argument for my purposes, for it provides 
just the suggestion of possibilities rather than a 
defined research program, but it is nonetheless 
interesting.
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Here is the problem the dynamic regulator 
solved. The growth of the textile industry in 
England depended upon a consistent energy 
source with very limited variability. The steam 
engine provided the energy, but its pistons 
provided episodic bursts of energy rather than 
a smooth, continuous stream. Fly wheels were 
helpful, but still not adequate. As Van Gelder 
pointed out, one potential solution to this problem 
is computational (see the figure at the bottom of 
the previous page).

Unfortunately, this computational solution 
requires a costly person doing it, and it will rarely 
produce a smooth enough source of energy. James 
Watt solved this problem by placing movable 
arms on a spindle at the center of the flywheel, 
whose motion was transmitted instantaneously 
to the valve regulating the flow of steam. As the 
rotation of the fly wheel speeds up, the arms 
extend, which transmits to the valve and closes it until the 
proper equilibrium is reached, and vice versa (see the figure at 
the top of this page).

Regardless whether the centrifugal regulator captures 
something important about rationality, viewing the legal 
system with this metaphor in mind may be fruitful. The most 
dramatic point is that some problems can be solved other than 
through deductive arguments or simple rules; the contrary 
belief is a consistent constraint on legal scholarship generally. 
It is undoubtedly useful to break problems down into smaller 
parts, and so on, but at the same time that process can be 
counterproductive, disguising rather than highlighting the 
nature of the entity under examination. The alternative is to 
think of the legal system more, perhaps, like fluid dynamics 
treats the flow of liquids and gases, to embrace, in other words, 
the messiness of real life rather than abstract it away.

 How does this apply in the procedural context? 
Telling trial judges to behave as centrifugal regulators in order 
to optimize social productivity is probably not likely to yield 
satisfactory results. The second-best solution would be to 
assign the true costs of parties’ actions to them. However, it is 
impossible to determine, practically and maybe theoretically, 
the “true” costs of litigation behavior. For example, when I ask 
for discovery, I may be trying to build my case or respond to 
the opponent’s case. I should be responsible for building my 
case, but responding to my opponent’s case perhaps is a cost 
that he should bear. When a lawyer cross-examines, whose costs 
are those? If it is pointing out the limits of the adversary’s case, 
he should bear those costs; but if through cross-examination 
I am building my case, I should bear those costs. How could 
these different effects be sorted out into the categories of 
useful for one side or the other? A crude rule—opposing party 
pays for my costs of cross-examination—leads to potential 
manipulation. Nor is adopting a British-style loser pays system 
an obvious solution. Recent empirical work shows both that 
simple predictions about the effect of a “loser pays” system are 
likely false (can increase transaction costs), and people do not 
opt for the English rule in contract negotiations.11

 Alternatively, the objective could be to structure 
the process so that the parties have the incentive to properly 
allocate costs, with when necessary the involvement of the 
trial judge. That would involve categorical cost allocation, 
with the possibility of relief from the trial judge. One category 
probably ripe for such treatment is discovery costs. Discovery 
costs generally benefit the party asking for the discovery, and 
also have been a cause of considerable injustice because of 
their increasingly asymmetric allocation. Plaintiffs simply by 
filing can impose enormous costs on defendants while bearing 
virtually none themselves. Note how far from the original 
conceptions giving rise to the Federal Rules of Civil Procedure 
the modern condition may be. If each side will have about the 
same amount of discovery costs, it makes perfect sense to let 
each side bear their own costs. That is identical to cost shifting, 
and any resources spent in shifting costs are simply wasted. 
Asymmetric costs, by contrast, cause skewed cost allocation 
and provide the opportunity for strategic exploitation. By 
contrast, placing the costs of discovery provisionally on the 
person asking for it, but allowing for judicial involvement to 
make adjustments, may both generally give incentives for the 
optimal production of information and permit a safety valve 
in the unusual case. 

Although the possibilities are diverse, an example of 
an “unusual” case would be where there is good reason to 
believe that an adversary is acting strategically primarily in 
order to impose costs. In such a case, the “benefit” is to the 
adversary, and that is who should bear the costs. That would be 
accomplished by petitioning the trial judge for relief. In making 
such determinations, the judge’s decision will be constructed 
by the adversarial process, and the parties will have the correct 
incentives to educate the trial judge. That is not a guarantee of 
perfection, but it provides some hope for reasonable outcomes. 
It exploits the advantages of both an initial “bear your own 
costs” scheme with the apparent inertia of trial courts that 
do not want to get involved with cost allocation or discovery 
regulation unless forced to. They would be forced to only when 
the situation was egregious enough to justify a well-grounded 
petition for relief.
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“Under the relaxed pleading standards of the Federal Rules, 
the idea was not to keep litigants out of court but rather 
to keep them in.” 

Justices Stevens and Ginsburg, dissenting in Bell Atlantic Corp 
v. Twombly, 550 U.S. 544, 570, 575 (2007).

“Every reform, however necessary, will by weak minds be 
carried to an excess, that itself will need reforming.” 

Samuel Taylor Coleridge (1817)1

Viewed from the standpoint of strategic incentives, Rule 
4(b) is the foundation of the Federal Rules of Civil 
Procedure: the state compels someone to appear in 

court and expend resources to move or answer without regard 
to the merit of the claims brought. Rule 4(b) is probably 
unconstitutional, but it is certainly bad policy and creates a 
distorted incentive structure. Twombly2 is a well-intentioned 
but misdirected attempt to fix this fundamental problem in 
the incentives created by the Federal Rules of Civil Procedure, 
but it focuses in the wrong place. The problem is created pre-
service, and that is where it should be fixed.

I. The Fatal Flaw in Rule 4(b).

The fundamental flaw in Rule 4(b) of the Federal Rules of 
Civil Procedure3 is delegating governmental power to a private 
individual to compel another to appear and defend at significant 
cost and inconvenience without either a preliminary inquiry by 
a judge that the imposition on the defendant is reasonable, or 
a reliable practice of assessing costs retroactively if it turns out 
that the interference with the time and money of the person 

sued was not reasonable. This delegation of state power to hale4 
people into court without safeguards is particularly anomalous 
because, as Judge Learned Hand famously reminds us, the 
greatest calamity that can befall a person, other than sickness 
or death, is to become involved in a lawsuit.5

The unsupervised power that Rule 4(b) delegates to private 
parties is incongruous. Many similar provisions under which 
the government summons someone to account for her actions 
are preceded by a preliminary judicial inquiry appropriate to 
the circumstances before the state intrudes on a citizen’s most 
fundamental right: the right to be let alone.6 For example, we 
require a preliminary judicial inquiry into the bona fides of 
claims before:

• Summoning someone to answer criminal charges;7

• Requiring someone to answer civil claims if brought in 
forma pauperis;8

• Requiring someone to answer civil claims that may be 
brought in retaliation for exercise of their First Amendment 
rights (a so-called “strategic suit against public participation” 
(SLAPP));9

• Requiring someone to produce documents or testimony in 
response to a government inquiry;10

• Requiring a government official to answer a petition for 
habeas corpus.11

A preliminary determination by a judicial official reviewing 
the grounds for summoning someone to civil court is required 
by our long-standing American legal tradition dating back 
to the Founding,12 as well as by the more recent “due process 
revolution.”13 Rule 4 of 1938 is an isolated relic of the New 
Deal penchant for delegating governmental power to private 
actors14 that resulted from an unholy compromise between the 
drafters of the rules and the practicing bar.15 It is time to fix 
Rule 4 by requiring a magistrate judge or other judicial official 
to review the grounds proposed for suit before issuing an order 
of summons to determine that they are plausible enough to 
justify haling the persons named in the complaint into court 
to answer the charges. That is the central insight toward which 
the Supreme Court was reaching in Twombly.16 Alternatively, 
if courts do not want to bother to assure themselves of the 
reasonableness of lawsuits before ordering people to spend time 
and resources answering them, we should routinely make whole 
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those who are sued without sufficient justification by awarding 
costs retroactively.17

The key concept now missing from Rule 4(b) is a 
requirement for a routine preliminary determination by 
the judiciary that the grounds proposed for a civil suit are 
sufficiently plausible that it is reasonable for the government 
to compel someone to come to court to answer. I call this a 
“Pre-Service Plausibility Determination” (PSPD) and argue 
that it is required by our Constitution and tradition as well as 
by good policy and common sense.

The most basic underpinning of due process of law has 
long been recognized to be that “The United States cannot . . . 
interfere with private rights, except for legitimate governmental 
purposes.”18 But under the current version of Civil Rule 4(b), 
no attempt whatsoever is made to determine that “a legitimate 
governmental purpose” is served by requiring someone to appear 
and answer in a civil case. The criminal rules, in contrast, already 
routinely require a PSPD, a probable cause determination “by 
the court” before an order of summons is issued requiring 
someone to answer charges.19 In principle, there is little 
difference between the burdens that the government imposes 
on someone by issuing an order of summons requiring them to 
answer private charges in a civil as opposed to a criminal case, 
although the ultimate consequences may be different.

However, like the fish that does not see the water that 
surrounds it,20 most courts and commentators21 have overlooked 
Rule 4 and the potential for abuse that it creates. Many 
casebooks and courses in civil procedure give great emphasis 
to the general rules of pleading under Rule 8, and to motions 
to dismiss under Rule 12, but hardly mention Rule 4.22 Those 
that do discuss Rule 4 focus almost entirely on the mechanics 
and territorial limits of service. 23 Scant attention is ever paid 
to the incentives that Rule 4 creates for nuisance settlements 
by requiring persons to expend resources to defend without a 
PSPD that it is reasonable to require them to do so.

The recent initiatives by the Supreme Court in Twombly24 
and Iqbal25 to require that lawsuits must be “plausible” have also 
wrongly focused on the general rules of pleading and motions to 
dismiss. Many of the problems in the American litigation system 
have their roots in Rule 4(b), and its state cognates, because 
that is where the principle is laid down that someone may use 
government power to impose costs on others regardless of the 
merit of their claims. This principle creates distorted incentives 
for rent-seeking26 and nuisance litigation that should be fixed 
either by providing a Pre-Service Plausibility Determination by 
the judiciary before the courts command someone to appear 
and answer, or a more reliable system for reimbursing persons 
wrongfully sued for their costs after the fact.27

This Article argues that Twombly and its progeny are 
ultimately grounded on values of constitutional dimension, not 
merely optional constructions of the language of Rule 8(a)(2) 
requiring “a short and plain statement of the claim showing 
that the pleader is entitled to relief.” The Twombly Court put 
the problem succinctly:

[S]omething beyond the mere possibility of loss causation 
must be alleged, lest a plaintiff with “a largely groundless 
claim” be allowed to “take up the time of a number of other 

people, with the right to do so representing an in terrorem 
increment of the settlement value.” 28

Motions to dismiss are decided too late to remedy the 
abuses at which Twombly and Iqbal were aimed. By the motion 
to dismiss stage, the persons sued have already been required to 
expend significant resources, and thus the “in terrorem increment 
of the settlement value” has already occurred, albeit the extent 
varies depending on how much motions practice and discovery 
has been allowed. But filing a motion to dismiss does not stay 
discovery or the costs that it imposes.29 The Rules stipulate only 
that motions to dismiss “must be heard and decided before trial 
unless the court orders a deferral until trial.”30

A good illustration that even successful motions to 
dismiss are granted too late to prevent significant harm is Ward 
v. Arm & Hammer.31 In that 2004 federal district court case, 
an inmate serving a long sentence in federal prison for selling 
crack cocaine sued the manufacturer of baking soda for failing 
to warn on its package that it was illegal to use the product 
to cut crack cocaine. The federal district judge did eventually 
grant the defendant’s motion to dismiss, pointing out among 
other things that the inmate had been sentenced in 1995 but 
had waited until 2003 to file the case. Thus, the claim on its 
face was barred by the two-year statute of limitations. Despite 
the tardy and patently implausible nature of the complaint, 
under the mandatory command of Rule 4(b), the summons 
and complaint were duly served on the defendants ordering 
them in the name of the court to answer these patently frivolous 
charges, thereby compelling them to go the time and expense 
of retaining counsel to move or answer frivolous charges. The 
case was filed December 18, 2003, but not dismissed until 
October 21, 2004, over ten months later. In the meantime, the 
defendant was required to spend tens of thousands of dollars32 
to defend against a totally bogus claim; if a claim is implausible 
under Twombly, as this one was, the defendants should not be 
ordered by the federal government to come to court to answer 
it in the first place. Under the procedures in effect from the 
Founding until 1938, the defendant in Ward v. Arm & Hammer 
would not have been ordered by the government to answer 
such patently frivolous claims.33 But today, because we lack 
a Pre-Service Plausibility Determination as a regular part of 
our civil procedure, a federal district court has no mechanism 
to decline to issue a court order to appear and defend at the 
request of anyone able to pay the filing fee, no matter how 
frivolous or stale the charges.34 Today no government official 
even reads the complaint before issuing an official court order 
requiring the persons sued to report to court and to answer 
civil as opposed to criminal charges. Issuing a governmental 
order without any attention to its underlying justification is a 
blueprint that virtually guarantees that government actions will 
be arbitrary. Moreover, it is an open invitation to “rent-seeking,” 
the private use of governmental power to extort economic value 
from others.35

In addition to coming too late, by focusing on pleadings 
and motions to dismiss, Twombly and Iqbal are misdirected 
because the mechanism of detailed fact pleading is ill-suited to 
the task of screening claims, as opposed to testing theories for 
legal sufficiency.36 No one has yet shown that rules requiring 
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more detailed fact pleading actually result in anything other 
than more detailed fact pleading.37 A mechanism more tailored 
to the task of screening out cases that should not be served must 
be developed.38 In appropriate cases, this preliminary process 
of screening complaints before service could include a checklist 
regarding key evidentiary support, as well as a conversation 
by judges or magistrate judges with the plaintiff’s lawyer in 
which probing questions could be asked about what evidence 
is available to support certain key allegations or legal theories. I 
call these inquisitorial inquiries by the judge or magistrate judge 
before the adversary process begins “Pre-Service Plausibility 
Determinations.” They would be a return to our historical 
practice, as well as our current practice in many other areas 
of our law, in which the plaintiff’s lawyer appears in court 
to convince a judge or magistrate judge that the state should 
summon the persons that he wants to sue to answer his charges. 
Only in the misguided Rule 4(b) of 1938 did federal law first 
grant an absolute “right” of a private citizen to commandeer the 
power of the state to order someone else into federal court.

This strange departure from our usual approach of 
requiring safeguards against abuse of governmental power is 
sometimes justified by positing that the person suing is a “rights 
seeker,”39 but the person being sued is also a “rights seeker”: 
they just have different visions of their respective rights. The 
government has an obligation to treat both kinds of “rights 
seekers” neutrally unless and until it determines that there is a 
reasonable basis to favor the claims of one over the other.

The bizarre, albeit now familiar, governmental practice 
of issuing official court orders based solely upon the unverified 
claims of persons who wish to sue is an open invitation to 
abuse. It is costly to answer charges, even if they are baseless 
and are ultimately dismissed, as illustrated by Ward v. Arm & 
Hammer. The problem is exacerbated because of a strong policy 
in America—completely out of step with most of the rest of 
the world40—that our courts almost never impose costs on 
losing parties in litigation. Thus, someone can sue, whether or 
not they have a reasonable basis, and thereby impose costs on 
others with little or no risk that they will ever have to reimburse 
those injured by their actions. This is unfair, as well as an open 
invitation to strike suit arbitrage,41 and it never should have 
happened.

The pivotal wrong turn in our law to hand over to private 
parties with a financial interest in coercing settlements the state’s 
power to summon people to court was wrought in 1938 by 
what purported to be a merely technical change in an obscure 
rule governing service of process.42 In fact, however, the 1938 
change in Rule 4 was a fundamental policy shift that quietly 
gutted statutes that had been passed by the First Congress in 
1789 and made permanent by the Second Congress in 1792 to 
maintain judicial control over the power to issue writs, including 
the writ of summons to appear in a civil case.43

Some might object that returning to the pre-1938 
practice of Pre-Service Plausibility Determinations before 
issuing process is too fundamental a change to consider. But 
preliminary judicial screening to weed out “junk lawsuits” is 
no more politically implausible today than judicial screening 
to weed out “junk science” appeared only a few years ago prior 
to Daubert,44 while imposing costs retroactively is arguably 

inconsistent with the American legal culture.45 At base, the 
argument against screening cases by imposing costs retroactively 
is that the in terrorem effect of self-executing threats of 
economic consequences will over-deter some cases that should 
be brought to the overall detriment of society.46 A Pre-Service 
Plausibility Determination by the judiciary, on the other hand, 
has the advantages that it is not economically punitive and 
that it is transparent. Judges must make and justify openly a 
determination that the claims are so implausible that the likely 
social benefit is not worth the cost, and this ruling is ultimately 
subject to the safeguard of review on appeal if they deny the 
right to go forward. A Pre-Service Plausibility Determination is 
analogous to the existing requirement that a judge, on his or her 
own motion as well as when requested, must restrict discovery if 
it appears that the likely benefits are outweighed by the costs,47 
or a decision by the Supreme Court to deny a request to issue a 
writ of certiorari to decide an issue that someone would like the 
Court to decide. We all understand why the Supreme Court’s 
resources should not be wasted on cases that are not worth its 
time, but we have a blind spot when it comes to wasting the 
time and money of the persons sued in ordinary civil cases.

American judges and magistrate judges routinely 
screen many other kinds of requests for judicial orders for 
reasonableness before imposing burdens on private citizens in 
the name of the judiciary.48 Reinstating judicial screening to 
prevent service of “junk complaints” by Pre-Service Plausibility 
Determinations in all civil cases, not just those brought in forma 
pauperis, would not be judicial activism, but rather a return to 
our long-standing Anglo-American traditions and the original 
understanding and practices of the Founders from which we 
have unwisely deviated.

The root of the incentive structure about which the 
Twombly Court rightly complained is not in Rule 8 regarding 
pleadings, but in Rule 4 regarding automatic issuance of a court 
order to appear and defend. That is what requires the person 
sued to expend resources regardless of the merits of the claim. 
Contrary to our long-standing traditions, Rule 4 now takes the 
judge completely out of the loop. The plaintiff’s lawyer now 
controls who is ordered by the court to appear to answer charges 
in a civil case. Thereby, Rule 4 strikes a fundamentally unfair and 
unconstitutional imbalance between the rights of persons who 
wish to sue and the rights of the persons whom someone wishes 
to sue. The state imposes substantial burdens on the latter based 
only on the unverified say-so of the former. But both are entitled 
to equal dignity before the law. The fundamental constitutional 
norm of state neutrality unless and until a reasonable basis is 
shown to distinguish among classes of citizens requires that the 
judiciary must conduct a PSPD, a reasonable inquiry into the 
bona fides of a proposed lawsuit before it disrupts someone’s right 
to be left alone. This is particularly true because the chances 
that anyone will actually be made whole if they are wrongfully 
sued are vanishingly small in our current system.

This Article makes the case that Civil Rule 4(b) is 
unconstitutional,49 but the policy issues are even clearer and 
more important than the constitutional ones. Even if Rule 4(b) 
isn’t technically unconstitutional, at least not in Holmes’ sense 
of a bloodless prediction of “what the courts will do in fact,”50 
it certainly should be unconstitutional. Fundamental norms in 
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our law underlying several different constitutional provisions all 
dictate that the court must conduct an appropriate preliminary 
inquiry into the bona fides of claims that one citizen wishes to 
bring against another to determine that they are reasonably well-
founded before the state imposes the burden of requiring those 
whom someone wishes to sue to expend resources to respond. 
It is important to embed the current debate about Twombly and 
Iqbal in this broader context of our constitutional values and 
traditions, which to date have generally been overlooked.51

Rule 4(b) is also badly out of step with what came 
afterward in constitutional law, as well as with long-standing 
Anglo-American tradition. In the years since 1938, Rule 4(b)’s 
approach of empowering creditors to commandeer state power 
to impose burdens on alleged debtors without appropriate due 
process protections has been repeatedly repudiated by a long 
line of Supreme Court cases.52 Rule 4(b) was drafted before 
this “due process revolution” of the 1970’s recognized that the 
state has obligations to conduct an inquiry, appropriate to the 
circumstances, before imposing burdens on alleged debtors.53 
However, Rule 4’s delegation of unsupervised power to creditors 
to impose substantial costs on alleged debtors without any 
quality control by the state has never been seriously re-examined 
in light of these subsequent constitutional developments.

The term “alleged debtor” or “person someone wants to 
sue” rather than “defendant” is used advisedly in an attempt 
to liberate the reader from the social construction—dare I 
say, “narrative”—prevalent in our culture that “defendants” 
are always unscrupulous corporations and “plaintiffs” are all 
sick, impoverished, or injured workers or consumers who 
are seeking justice.54 The defining feature of procedure is its 
potential for reciprocal application. Evil corporations may also 
sue crusading scientists to coerce their silence.55 One cannot 
legitimately design rules of civil procedure by quietly assuming 
that plaintiffs are always the good guys and defendants are 
always the bad guys.56

Rule 4(b) is indefensible as a matter of public policy, 
and the public policy issues are even more important and 
clear-cut than the constitutional legalisms. Rule 4 not only 
allows unjustified impositions on individuals without a rational 
justification; at a systemic level, Rule 4 creates economic 
incentives to over-supply litigation by encouraging the filing 
of cases that are not cost-justified by either their probability of 
success, or their potential to develop law or facts in a socially-
useful way. The policy and constitutional issues are particularly 
intense when private parties with a financial stake in the 
outcome are empowered by the state to impose substantial 
costs on others that are not justified under existing facts or law, 
but in the hope that something may turn up. For this narrow 
category of cases, the “reasonable but speculative” cases, I suggest 
that not only a preliminary determination of reasonableness by 
government should be required, but that the lawyer bringing 
the case should also be required routinely to pay for the costs of 
a venture from which he or she will profit if successful.57

II. Rule 4(b) Unconstitutionally Delegates State Power.

Federal Rule of Civil Procedure Rule 4(b) delegates to 
any person in the United States (not only attorneys as officers 
of the court), without any judicial supervision whatsoever, the 
inherently governmental power to order any other person to 
stop whatever they are doing and appear in court upon pain 
of substantial financial penalties. Incredibly, this fearsome state 
power to summon any person to court to answer to anything 
upon threat of harsh financial penalties may be exercised merely 
by filling in three pieces of information on a government form: 
the plaintiff’s (or her attorney’s) name and address, and the 
defendant’s name. There is no reference at all in the current 
Rule 4 to the plausibility or legal sufficiency of the allegations of 
the complaint, nor is there any regular process for determining 
whether the grounds for suit are minimally sufficient on either 
the law or the facts. On the contrary, Rule 4(b) requires that 
the Clerk of Court “must” issue a summons, an official court 
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order requiring the defendant to appear and answer upon pain 
of default, if two names and one address are filled in on a printed 
form that is available in the clerk’s office and a minimal filing 
fee (currently $35058) is paid:

If the summons is properly completed, the clerk must sign, seal, 
and issue it to the plaintiff for service on the defendant.59

This is not a drafting glitch. Both the courts and the 
commentators agree that under current law, issuing the 
summons is a purely ministerial act by the clerk’s office that has 
no discretion to refuse to issue the summons.60 The government 
takes the plaintiff at its word and automatically and without 
the regular exercise61 of any government review or discretion 
issues a court order summoning the person designated by the 
plaintiff to expend his resources to answer.

As shown in the official appendix of forms, the federal 
form of summons used in every federal district court today is 
set out at the bottom of the previous page. The form summons 
is an official order from the court that states specifically that 
the defendant “must” answer the complaint. To emphasize its 
official character, it is signed by the Clerk of Court, a federal 
official, and bears the official seal of the court.62 It also makes a 
stern threat that the government will impose financial sanctions 
if the recipient disobeys (“judgment by default will be entered 
against you for the relief demanded in the complaint”).

Most American lawyers are so used to this system that it 
seems natural and they take it for granted. One enlightened 
exception, however, is Philip K. Howard, who rightly points out 
that “suing . . . is a use of government power against another 
free citizen . . . . Being sued is like being indicted for a crime, 
except that the penalty is money. Today in America, however, 
we let any self-interested person use that power without any 
significant check.”63

Once that undeniable reality is made visible and we see 
the current Rule 4 system for what it is, we should recoil in 
horror and recognize that this practice, although so familiar 
in our legal culture that we may hardly be aware of it, 64 is 
completely contrary to our constitutional traditions and values. 
The federal government is commanding someone to appear in 
court65 based merely on a form being “properly completed” 
with names and addresses by a private party! That is not the 
prevailing practice in most state courts, where the service of a 
summons is not a court order but a private act by the plaintiff’s 
lawyer with no compulsory legal force or effect until a judge 
later decides whether to grant a default judgment based on the 
law and the facts.66 The federal practice of ordering someone 
to court without any quality control is (1) an unwarranted 
departure from our historical tradition that the judge controls 
the basis upon which someone can be haled into court, as well 
as facially unconstitutional as (2) an unreasonable seizure; 
(3) a deprivation of private property without due process of 
law; and most clearly of all, (4) a standardless delegation of 
inherently governmental power to private individuals. For all of 
these reasons, Rule 4 should be revised to include a Pre-Service 
Plausibility Determination by the court prior to service of 
process, as is explained in the following sections.

A. Rule � Deviates from Our Historical Tradition that a Federal 
Judge Controls the Grounds upon Which Someone May Be 

Summoned by the Court.

Rule 4 is a sharp departure from our Anglo-American 
tradition that the court, not private parties, defines regular and 
predictable grounds upon which someone can be summoned 
by the government to answer at law.67 

1. The Original Understanding of the Court Order of 
Summons.

It was clearly established in both England68 and the 
Colonies69 at the time of the Founding that common law courts 
had discretion to decline to issue a court order to summon the 
prospective defendant to court based on a PSPD review of the 
bona fides of the proposed lawsuit.

According to a book written by federal district judge 
Samuel Betts early in the 19th century, the practice in his court 
prior to the Revolution was for the lawyer for the plaintiff to 
appear in open court and state her case orally to the judge, 
who would then decide whether or not to summon the person 
whom they wished to sue to answer.70 But even after the oral 
testing of the request for a writ of summons in open court fell 
into desuetude, there were still substantial safeguards in the 
form of a discretionary decision by either a judge or the clerk’s 
office, not the plaintiff or plaintiff’s lawyer, that process was 
warranted:

In some cases the judge still considers and determines 
preliminarily the right of the party to coercive process, and in 
others subrogates the clerk to that office. And in no instance is 
the actor permitted to use the process of the court to institute or 
forward an action at his own discretion, nor without placing 
on the files a justificatory document (Rule 2). . . . When no 
order of the judge is filed, the clerk examines carefully the 
case made by the libel and the prayer of process, and gives 
the party such process as his libel will justify. . . . Although 
the process issues thus by act of court, yet it is taken out 
by the actor at his risk and responsibility.71

The key concept is not whether the preliminary screening 
before service was oral or written (although I argue later that 
oral is better, because it allows probing questions). The main 
point is that a private party was “in no instance” entitled to a 
summons “at his own discretion” (as is now routinely the case 
under Rule 4). Rather, as of 1838, either the judge or the clerk 
“examines carefully” the filing, and only gives the party an order 
of summons to serve on the proposed defendant if justified.

While Judge Betts was writing a treatise about admiralty, 
he was a federal district judge sitting in general jurisdiction, and 
throughout his treatise he routinely notes significant differences 
between the practices in ordinary civil cases as opposed to 
admiralty. No such differences are mentioned on this point, 
which strongly suggests that a similar practice under which 
judges or the clerk’s office exercised discretion before issuing 
a writ of summons also applied in other civil cases. There is, 
moreover, no logical reason why the clerk’s “duty” only to issue 
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such process as was justified (as Judge Betts puts it) would be 
restricted to admiralty cases only.72

Similarly, another federal district judge, Alfred Conkling,73 
writing a generation later shortly before the Civil War, also 
testifies that either the judge or the clerk’s office made a 
substantive review before granting a request for a writ of 
summons to compel someone to appear and answer. After 
quoting portions of the passage from Judge Betts also quoted 
above, that “[w]hen no order of the judge is filed, the clerk 
examines carefully the case made by the libel and the prayer of 
process, and gives the party such process as his libel will justify,” 
Judge Conkling goes on to observe:

Such is the course of proceeding supposed to have been 
contemplated by the above recited [1844 Supreme Court 
Admiralty] rule. Except in those cases which require the 
previous order of the court directing the issue of process, 
the mere delivery or transmission of the libel to the clerk is 
all that the rule requires. But the duty thus imposed upon this 
officer demands vigilance and intelligence on his part; for he 
cannot lawfully issue any process, until, by an examination of 
the libel, he has ascertained that the matter of complaint is in 
its nature cognizable in a court of admiralty; that the libellant 
is, prima facie, entitled to redress, and that the particular form 
of process prayed for in the libel is adapted to the case.74

Judge Conkling’s statement is even stronger than Judge Betts’: 
he maintains that examining and testing the complaint was not 
only the prevailing practice, but that it is legally required before 
the clerk may “lawfully issue” process and therefore that it must 
be read into the rules. In addition, Judge Conkling makes clear 
that the review before issuance of the summons was not only 
for formal defects but must also confirm that the person suing 
is “prima facie entitled to redress.”

This already-existing discretion to decline to issue a 
writ of summons was incorporated by reference into the 
procedures of the federal courts by the original 1789 Judiciary 

Act, which created the lower federal courts. Section 14 of the 
1789 Judiciary Act authorized the federal courts to issue writs, 
including writs of summons, but only on terms “agreeable to 
the principles and usages of law.”75 This was understood to mean 
“those general principles, and those general usages, which are 
to be found, not in the legislative acts of any particular state, 
but in that generally recognised and long established law, (the 
common law,) which forms the substratum of the laws of every 
state.”76 In other words, existing English and Colonial practice, 
including preliminary review of complaints for plausibility 
before issuance of summons, was specifically incorporated by 
reference as a condition by the section of the 1789 Judiciary 
Act that authorized federal courts to issue writs of summons 
in the first place.

But the First and Second Congresses were not content 
with this indirect reference to existing understandings and 
practice. In the 1792 Process Act, 77 they specifically legislated 
that the federal judiciary must control the issuance of writs, 
including the writ of summons. On most procedural matters, 
the early Congresses simply mandated that the federal courts 
follow existing state procedures, but the Founding Generation 
thought this one thing important enough to impose it separately 
regardless of state practice: a federal judge had to “test” (certify), 
and the clerk had to sign every writ personally, not delegate 
that right to a plaintiff’s lawyer, even though that was already 
the practice in some state systems.78 As one of their first acts 
establishing the federal courts, the First and Second Congresses 
enacted the statute, set out below, requiring all processes issued 
by district courts, including writs of summons, to “bear test of 
the judge.”79 The statutory command of 1792 that the district 
judges “test” process before issuing writs gradually reified into 
a formal requirement to include a “teste,” an attestation clause 
witnessing the document.80 But the statutory requirement 
that the judge must sign off on process before it issued is still 
important,81 just as signing a contract is important to signify 
that one has adopted its terms. The statutory requirement that 
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the judge must test and the clerk must issue, seal, and sign 
signifies that issuing process, including a writ of summons, 
is a discretionary act by the United States,82 not a power 
granted to the plaintiff’s lawyer. The federal statute just cited 
was understood throughout the 19th and early 20th centuries 
to establish a federal policy to keep issuance of a summons to 
answer in court “under the immediate supervision and control 
of the court.”83 The clear understanding from the Founding 
until 1938 was that federal judges and court clerks had a 
responsibility to satisfy themselves that it was reasonable to order 
the proposed defendant to court to answer before doing so.84

It is true, sadly, however, that some federal judges wanted 
to avoid what they evidently considered the tedious work of 
reviewing complaints before service. Without the modern 
institution of magistrate judges85 to assist them, the review of 
complaints to determine whether writs of summons should issue 
was delegated to the clerk’s office and, because assistant court 
clerks (many of whom are not even lawyers) do not typically 
have the training or breadth of vision of federal district judges or 
magistrate judges, review of complaints before service gradually 
became more technical, formalistic, and less substantive. A 
late-19th-century treatise from 1895 devotes over sixty-four 
pages to considering various formal defects in issuing process, 
and whether they void the court’s jurisdiction, or are merely 
voidable, and hence, subject to correction by amendment.86

One of the principal drafters of the Federal Rules of Civil 
Procedure, Edson Sunderland, notes in a 1909 article that 
review by the clerk’s office was not limited to matters of form 
or whether proper allegations had been made in the complaint. 
Sunderland states, “[I]t is within the discretion of the court to 
allow or refuse the issuance of summons after a long delay.”87 
In other words, where it was apparent from a preliminary 
review of the complaint that a long time had passed between 
the events forming the basis for suit and the filing of a case, 
the court in the 19th century and early 20th century had clear 
discretion to refuse to issue a summons. That now-“superseded” 
practice88 compares favorably with the 2004 case of Ward v. 
Arm & Hammer,89 in which the clerk’s office, acting under the 
edict of “modern” Rule 4(b), mechanically issued a summons 
requiring a company to spend ten months defending against 
patently frivolous charges that they failed to warn that using 
their product to cut crack cocaine was illegal, despite it also 
being apparent on the face of the complaint that the statute of 
limitations had long since run.90

The practice of pre-service review of complaints described 
in the treatises is also confirmed by the few pre-1938 appellate 
decisions that discuss this issue. Historical records of the 
practices of courts in declining to issue writs of summons 
are not easily available. There would typically be no written 
record of these discretionary decisions by judges and clerks 
except in the rare instances in which a disappointed pleader 
whose papers had been rejected brought an appeal to a higher 
court and the appellate court wrote and published an opinion. 
Several such reported appellate decisions do confirm, however, 
that the prevailing practice prior to 1938 was for courts to 
reject requests for summons for a variety of deficiencies, both 
substantive and formal.

The 1913 decision by the First Circuit in In re Kinney91 is 
illustrative. There a prominent Pennsylvania inventor, investor, 
and frequent pro se litigant brought a contract suit against a 
company in federal court in Massachusetts.92 When his request 
for a writ of summons was rejected by the clerk of court, he 
requested the district judge to order the clerk to issue the 
summons. The district judge upheld the clerk’s refusal to issue 
the summons in an unpublished opinion. The disappointed 
litigant then attempted to mandamus the district judge in the 
First Circuit, which also denied his request for a summons, 
“because the proposed writs ‘were not made returnable at the 
proper return day.’”93 However, the First Circuit’s opinion 
strongly suggests that there were additional, more substantive 
reasons as well as formal defects: “It is not necessary for us 
to examine the reasons given by the judge of the District 
Court beyond this, because this was a sufficient reason for his 
refusal.”94

Another route by which the practice of the clerk’s office 
in declining to issue summonses could come to light was if a 
disappointed litigant sued the clerk for damages. The 1905 
case of United States ex rel. Kinney v. Bell95 illustrates this 
route. There the same pro se litigant referred to above, Robert 
D. Kinney, sued the clerk of the Circuit Court of the United 
States for the Eastern District of Pennsylvania, and his sureties, 
on his bond for refusing to issue a summons in a case that Mr. 
Kinney desired to bring against several state court judges who 
had ruled against him. In this instance, the refusal by the clerk’s 
office to issue a summons was clearly because of a substantive 
defect: lack of federal jurisdiction. The Third Circuit held that 
Kinney had not suffered any legal damage because the clerk had 
properly refused to issue a writ of summons because there was 
no colorable allegation of federal jurisdiction. 96

2. The “Reforms” of 1938.

The stern insistence in Rule 4 that the clerk “must” issue 
a court order to appear if a simple form is filled out correctly 
was no accident; it was an over-reaction by the drafters in 1938 
against the then-prevailing practice of assistant clerks rejecting 
complaints for a variety of formal defects. But it threw out the 
baby with the bathwater by completely abrogating judicial 
control over the grounds for haling someone into court.

Charles Clark, then dean of Yale Law School and the 
principal drafter of the rules, wanted to go even farther. He 
originally proposed “the New York system,” in which private 
attorneys serve the complaint on prospective defendants and 
only thereafter file it with the court. 97 Clark thought that this 
system “works quite satisfactorily,” but according to him, the 
practicing bar objected that it “seemed undignified and over-
simple.”98 They called it the “hip pocket system,” in which 
attorneys could sue without filing anything with the court 
until later when some action was requested of the court.99 The 
compromise that ultimately resulted required the complaint to 
be filed with the court, but removed the court’s discretion not to 
issue the summons. It was a political compromise that combined 
aspects of the then-prevailing state and federal systems but in 
an untenable way. Like the then-prevailing federal practice, 
a lawsuit was initiated by filing a complaint with the federal 
court and the clerk’s office would issue a summons in the form 
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of a federal court order. But as in the state systems, the clerk’s 
office would issue the summons as a matter of course without 
any preliminary review by the court before an order to appear 
was issued.

In an article published a year after the new federal rules 
were adopted, Dean Clark described the new system succinctly 
but without any apparent awareness of the problems that 
this new hybrid had created: “You start a suit by taking your 
complaint to the clerk, and the clerk issues the summons and 
the summons and complaint are served by a marshal.”100 There 
was no attention at all to the incentive structure for strike 
suits created or the constitutional issues of ordering someone 
to report to court to answer even implausible charges. In fact, 
with evident impatience at what he evidently regarded as the 
unthinking conservatism of the bar over anything with which 
they were unfamiliar, Clark described the final compromise as 
“long on dignity” and adopting “the original procedure in the 
Federal Courts” merely because “that was the more familiar 
system throughout the country.”101 An outline found in the 
Clark papers at the Yale University library for a September 
1937 speech to the ABA by the Chair of the Rules Committee, 
former Attorney General William D. Mitchell, tells essentially 
the same story.102

In fact, however, Clark was misstating the reasons that 
at least some members of the bar wanted to keep the court 
in the loop for reasons more substantive than mere “dignity.” 
Irvin H. Fathchild, a prominent Chicago attorney, argued in 
his comments, also found in the Clark Papers at Yale, that 
requiring a summons to emanate from the court, rather than 
from a private party, would eliminate a lot of suits “which 
never would have been filed if the court filing was required as 
an official step in litigation.”103

The drafters of Rule 4 were forced by opposition from the 
bar into a political compromise that amalgamated two different 
systems into a new hybrid that is constitutionally unsustainable. 
Under the option originally proposed and preferred by the 
drafters of the rules, Rule 4 would have incorporated the 
New York system for initiating a lawsuit. That private system, 
like that used by most states, is constitutional and does not 
involve the flaws in the current federal system identified in 
this Article. Under the New York system (both then and now), 
state power does NOT become involved in ordering someone 
to court without assessing the bona fides of a proposed lawsuit. 
Rather, the service of the complaint is a private act performed 
by an agent of the prospective plaintiff and merely notifies the 
prospective defendant that the action is about to be brought, 
how to appear to answer it, and what the potential consequences 
of failing to appear might be. As Clark correctly described it in 
his 1939 article, under the New York system, “the Court [is] 
not in the case until some action is asked of it.”104

That fundamental difference between the federal practice 
of issuing a writ of summons as a court order, and the practice 
in many of the states of merely providing a private notice of 
suit from the plaintiff’s attorney, was explained in 1904 in Leas 
& McVitty v. Merriman105:

[T]he word “process,” as used in Rev. St. § 911 [the 
successor to the 1792 Federal Process Act quoted above], 

means an order of court, although it may be issued by the 
clerk. The summons in a common-law action, which is, I 
think, a “process,” in the name of the court commands the 
sheriff or marshal to summon the defendant, etc. Johnston’s 
Forms, p. 1. The writs of scire facias, fieri facias, habeas 
corpus, subpoenas for witnesses, subpoenas duces tecum, 
writs of certiorari, supersedeas, attachments, and of venire 
facias are all commands or orders of court that something 
be done. In equity the writ of subpoena, and in criminal 
cases the bench warrant, command that something be 
done. Now, the notices under the Code are in no sense 
commands or orders of court. They are mere notices that the 
plaintiff will on some specified rule day file the declaration, 
or make a motion in court. . . .

In several of the states a summons in an action may be 
issued by the plaintiff’s attorney. See 19 Am. & Eng. Ency. 
(1st Ed.) p. 222, notes, and cases cited supra. And in at 
least the majority of such states it is held that a summons 
is not a process. This conclusion is based on the fact that in 
such states the summons is not issued by the court, and is not 
an order of court.

For example, you can find the current New York state form 
of summons, which is like that in many states, at the top of the 
next page.106 Note that the NY summons, unlike the federal 
one, is not signed by the court, but merely by the attorney for 
the plaintiff. In addition, the summons is not served by an 
officer of the state such as a federal marshal, but rather may be 
served by any person over eighteen who is not a party of the 
action.107 Most importantly, the New York form of summons 
is NOT a court order to appear. Rather, it is merely notice by 
the plaintiff’s attorney that if the person sued fails to appear, 
the plaintiff intends to apply to the court for a judgment by 
default against them. Private notice of the general form “I am 
about to sue you and here’s how that works” does not raise 
the federal constitutional issues of delegating state power to 
private individuals, or of the state seizing someone without a 
reasonable basis to do so, or of a deprivation of property by 
the state without due process of law, which are all raised by the 
federal system of a court issuing an order to someone to appear 
without determining that there is a reasonable basis to do so. All 
of these constitutional issues depend upon state action, which is 
not present in the typical state system for issuance of summons 
by the plaintiff’s attorney because the court is not involved 
until later. By contrast, under the federal system, “behind that 
innocent-looking piece of paper titled ‘Summons’ stands the 
full coercive power of the State.”108

After service in the typical state system, the complaint is 
“returned” to court, and the lawsuit and the state’s involvement 
begins. If the defendant declines to appear and answer, the state 
may enter a default judgment against the defendant. But note 
that entering default judgment is a judicial act, performed by 
a judge or sometimes a clerk acting under judicial supervision. 
And most importantly for our purposes, a default judgment 
may NOT be entered without state scrutiny of the bona fides 
of both the law and the facts.109 Thus, unlike the federal system 
created by the 1938 rules, the system of summons by private 
notice as opposed to court order in effect in New York and many 
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other states does NOT involve state power at the initial stage 
of serving a complaint, but rather only after the complaint is 
returned to court and the state decides whether or not to enter 
a default judgment.110

It has long been recognized that federal and state practices 
for commencing a lawsuit are fundamentally different. The 
leading case is Dwight v. Merritt.111 In that case, a hapless New 
York lawyer attempted to initiate a lawsuit in federal court using 
the New York practice for private issuance of summons signed 
by the attorney rather than the court. The court held, however, 
that the federal statutory requirement for the court to issue an 
order of summons was a jurisdictional requirement:

In this case an attempt has been made to commence a suit 
at common law, in this [federal] court, by serving on the 
defendant a paper purporting to be a summons, in the form 
prescribed by the statute of New York, for commencing 
a civil action. It is signed by the plaintiffs’ attorney, but 
is not under the seal of the court, nor is it signed by the 
clerk of the court. Section 911 of the Revised Statutes of 
the United States provides that ‘all writs and processes 
issuing from the courts of the United States shall be under 
the seal of the court from which they issue, and shall be 
signed by the clerk thereof.’ A summons, or notice to the 
defendant, for the commencement of a suit, is certainly 
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process, quite as much as a capias or a subpoena to appear 
and answer is process. The statute intends that all process 
shall issue from the court, where such process is to be held 
to be the action of the court, and that the evidence that it 
issues from the court and is the action of the court shall 
be the seal of the court and the signature of the clerk. It is 
clear that a signature by the plaintiffs’ attorney, without a 
seal, and an issuing from the office of such attorney, cannot 
be substituted.112

For our purposes, the important point is that Rule 4 as it 
now exists is a sharp departure from the methods of initiating 
a lawsuit that prevailed historically in both the federal and state 
systems. In the federal system, summons was an official court 
order to appear, but it was preceded by a preliminary review by a 
court official to determine that it was justified. In the typical state 
system, summons was a private action by the plaintiff’s lawyer 
merely to put the prospective defendant on notice.113 The state 
did not become involved until later, when the state decided based 
on the facts and the law whether a default judgment was justified. 
The new federal system of 1938 in which the government MUST 
order the defendant to appear regardless of the merit or lack 
thereof of the plaintiff’s claims was neither fish nor fowl.

The federal rules drafters in 1938 certainly must have 
known that they were abrogating a long tradition by making 
the issuance of a court order of summons automatic and 
nondiscretionary in Rule 4.114 With cryptic understatement, 
the 1937 Advisory Committee Note to Rule 4(b) recites merely 
that “USC, Title 28, former § 721 (now § 1691) (Sealing and 
testing of writs) is substantially continued insofar as it applies 
to a summons, but its requirements as to teste of process are 
superseded.”

One might question how honest a characterization it was 
for the drafters to say that Rule 4(b) “substantially continued” 
the provisions of the 1792 statute. Rule 4(b) actually totally 
abrogated long-standing judicial discretion not to issue a 
summons and delegated the decision to summon someone 
to court instead to the person suing (or more practically, the 
plaintiff’s lawyer). This fundamental shift to put state power in 
private control was not even mentioned in the 1937 Advisory 
Committee note.

No one seems to have noticed or raised any controversy as 
this aspect of the new rules made their way through the process. 
Nor did anyone note the constitutional issues (which, in fairness, 
did not become prominent until the “due process revolution” of 
the 1970’s). After the rules were adopted, several of the drafters 
wrote law review articles and delivered speeches describing the 
significant changes wrought by the new rules. None of these 
shows any awareness that a fundamental change had been 
made in the incentive structure for litigation by delegating 
the unsupervised power to private parties to issue court orders 
requiring others to appear in court to answer charges.

In a 1939 article provocatively titled, “Fundamental 
Changes Effected by the New Federal Rules,”115 Charles E. 
Clark, then-Dean of Yale Law School and Reporter for the Rules 
Advisory Committee, began with a telling remark that reveals 
his general approach: “[P]rocedural rules are but means to an 
end, means to the enforcement of substantive justice . . . .”116 

Clark goes on to describe many aspects of the then-new rules 
in detail, but the process for issuing a writ of summons receives 
only the briefest passing mention: “You start a suit by taking 
your complaint to the clerk, and the clerk issues the summons 
and the summons and complaint are served by a marshal.”117 
There is no intimation that the phrase “the clerk issues the 
summons” papered over a significant change or that the new 
process in any way impinged upon long-standing traditions and 
constitutional values.

Another academic who also served on the drafting 
committee, Professor Armistead M. Dobie of the University 
of Virginia Law School, later a judge on the Fourth Circuit, 
acknowledged at least obliquely that the court no longer had 
authority to review the complaint before issuing a summons: 
“Process, in the form of a summons, is issued by the clerk as a 
matter of course and is served on the defendant together with a 
copy of the summons.”118 The “as of course” language may have 
been drawn from former Equity Rule 12 of 1912,119 which 
is cited in the 1937 Advisory Committee note to Rule 3.120 
However, it is clear that a subpoena issued under Equity Rule 12 
still required “teste” by the district judge under the 1792 Process 
Act.121 What was significant about the 1938 changes was the 
removal of review by the court before issuance of a court order 
to appear, and thereby the implicit repeal of the 1792 statute 
by the adoption of Rule 4.

In abolishing review of complaints by judges and the 
clerk’s office prior to service in 1938, the drafters of the federal 
rules may have felt that they were striking a blow to reduce 
formalism and legal technicalities and to insure that cases would 
be decided on their merits. But this “reform” brings to mind 
Coleridge’s admonition quoted in the epigraph that “[e]very 
reform, however necessary, will by weak minds be carried to an 
excess, that itself will need reforming.”122 It is one thing to say 
that the clerk’s office should not reject complaints for formal 
defects that do not affect substantive rights, and quite another 
to provide that a court order of summons must be issued at the 
behest of a self-interested private party in every case without any 
regard to the merits of the claims presented. A more sensible, 
moderate amendment to Rule 5 in 1993 specifically prohibited 
the clerk’s office from rejecting papers for formal defects.123 
But that moderate approach of overlooking formal defects was 
not the approach adopted in the 1938 rules, which instead 
completely eliminated judicial involvement in issuing court 
orders to appear and defend.

The change in attitude toward “largely groundless claims” 
(in the words of Twombly) before and after the 1938 rule 
changes is palpable. In a 1933 decision, the Tenth Circuit had 
proclaimed:

A court has inherent power to determine whether its process 
is used for the purpose of vexation or fraud, instead of the 
single purpose for which it is intended-the adjudication of 
bona fide controversies. It is the duty of the court to prevent 
such abuse, and a dismissal of the cause is an appropriate 
way to discharge that duty.124

A few years later, however, under the aegis of new Rule 4, the 
focus had shifted away from preventing abuse of the court’s 
processes to enforcing the newly-created “right” under Rule 4 
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for every plaintiff to have her complaint served on whatever 
persons she wished to sue, regardless of patent lack of merit or an 
evident purpose to harass. An illustrative case is Dear v. Rathje, 
a 1973 per curiam decision by the Seventh Circuit.125 That case 
involved a vindictive ex-wife who filed numerous pro se cases 
against her ex-husband and his new wife, as well as picketing 
his place of employment. The immediate complaint in question 
was a civil rights claim in federal court against the state court 
judge who had previously enjoined her from picketing her 
former husband’s place of employment, as well as the lawyer 
who had represented the husband in that prior case, and the new 
wife as well. The clerk’s office referred Ms. Dear’s complaint to 
a district judge, who after taking judicial notice of a “series” of 
Ms. Dear’s numerous prior cases against her ex-husband and 
others allegedly acting in concert with him to conspire against 
her, dismissed the case sua sponte prior to service.126

The Seventh Circuit reversed, stating:

It appears that a pattern of practice has developed in 
the Clerk’s office in which summons are not issued 
[automatically without review] when a pro se complaint 
is filed. . . . We do not need to reach the issue of whether 
the practice is constitutional since it is possible to decide 
the appeal on other grounds. The practice here . . . is 
in clear conflict with Rule 4(a)[now (b)], Fed.R.Civ.P. 
which imposes a duty on the Clerk to issue the summons 
“forthwith.” [citations omitted] We are not unsympathetic 
with the plight of the district courts as they face growing 
numbers of “professional litigants.” We also understand the 
reluctance of its judges to have their courts used as a tool 
for harassment of public officials and others. But . . . it is 
not for a United States district court to resolve the problem 
by cutting off pro se litigation at the wellspring.127

While the Seventh Circuit may have had a good point about 
a local rule that singled out pro se cases for special review, the 
rest of its opinion is shallow and one-sided. The opinion only 
considers the “right” of the plaintiff under the language of Rule 
4 to have a summons issued “forthwith,” but fails to weigh in 
the constitutional balance the countervailing privacy interests 
of those being sued not to be harassed by being required by the 
state to answer baseless charges.

As a result of the appellate court decision enforcing 
the terms of Rule 4, Mr. Dear, his lawyer, his new wife, and 
the state court judge who had ruled in his favor in the prior 
injunction case were required to endure eighteen more months 
of litigation, from September 25, 1973 to March 17, 1975, 
when the district court finally granted summary judgment for 
all defendants.128 There is no record of the expense involved, 
but we do know that two law firms and two lawyers from the 
Attorney General’s office all appeared in the case, and that the 
ex-husband, Ralph Dear, was eventually forced into default 
because he lacked the financial resources to answer all of his 
ex-wife’s numerous lawsuits.129

In granting summary judgment, the district judge 
observed that the suit against Mr. Dear’s new wife was totally 
groundless: “This action is nothing more than an aftermath 
of a domestic controversy between plaintiff and her former 

husband. Plaintiff made Ralph C. Dear’s new wife a defendant 
but made no allegations against her, merely charging that 
she was a conspirator.”130 Almost equally groundless was the 
claim that the attorney had acted under color of state law in 
representing Mr. Dear, or that the state court judge lacked 
judicial immunity for rulings made in the ordinary course of 
business, even if erroneous.131

All told, this totally groundless lawsuit by a vindictive 
ex-wife lasted over three-and-a-half years—from August 14, 
1972, when the original complaint was filed, until March 16, 
1976, when the Court of Appeals finally summarily affirmed 
the summary judgment.132 And this case was merely one of a 
long “series” that she filed against her ex-husband and anyone 
unlucky enough to be associated with him. But under the rigid 
command of Rule 4, the Seventh Circuit held that a federal 
court was now powerless to prevent its processes from being 
used as an instrument of abuse by a woman scorned.

Neither Mitchell, Clark, Dobie, nor any of the others 
involved in drafting the 1938 rules gives any indication of any 
awareness that they had fundamentally altered the incentive 
structure of civil litigation, with far-reaching consequences of 
constitutional dimension. None of the drafters of the Federal 
Rules of Civil Procedure seems to have paid any attention to 
the economic incentives for the law business that their work 
was creating.133 In particular, they seem totally unaware of the 
“increment of the settlement value” that they were creating in 
Rule 4 by giving “a plaintiff with a largely groundless claim” 
the “right . . . to take up the time of a number of other people” 
(in the words of the Supreme Court in Twombly134).

Sixty years after Rule 4 was adopted, in the 1998 re-
codification of the United States Code, portions of the statute 
passed by the First and Second Congresses relating to court 
control over issuance of writs of summons were quietly deleted 
from the statute books on the grounds that they had been 
“superseded” by the adoption of Rule 4(b) in 1938.135 The small 
portion of the original 1792 law about testing of process by 
the judge before issuance that is still on the books today136 is a 
pale shadow on the original passed by the first two Congresses; 
today the requirement for teste of process is formalistic137 and 
performed as a ministerial act by the clerk’s office without any 
judicial involvement or discretion; instead, the operative rule 
that the clerk “must” issue a summons at the behest of a private 
party is provided by Rule 4(b) rather than the statutes passed 
by the first two Congresses.

Whether the adoption of the Federal Rules of Civil 
Procedure by the Supreme Court in 1938 was actually effective 
to “repeal” the provisions of the 1792 statute requiring test of 
process by the judge before issuance depends upon whether its 
provisions are deemed to have provided persons sued with “a 
substantive right,” such as a substantive right to be free from 
being required to answer implausible lawsuits. Under the Rules 
Enabling Act, procedural rules may not modify “any substantive 
right,” but laws in conflict with the rules are “of no further 
force or effect.”138

In addition, it might be argued that the 1938 rule was 
ineffective to repeal the 1792 Process Act because it did not 
go through the constitutional procedures for amending a 
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statute required by INS v. Chadha,139 the legislative veto case. 
Several courts and commentators have noted the apparent 
inconsistency between the Rules Enabling Act provisions for 
invalidating inconsistent statutes and Chadha. In 1988, when 
the Rules Enabling Act was last reauthorized by Congress, the 
House questioned including the provision about superseding 
inconsistent statutes on the grounds that it violated Chadha’s 
requirements for bicameral passage and presentation to the 
President for a possible veto.140 The Senate did not concur, 
however, and the provision was restored.141 Subsequently, a 
unanimous panel of the Fifth Circuit Court of Appeals noted 
but did not reach the issue, stating as an alternative rationale for 
its statutory construction that the Rules Enabling Act’s provision 
for superseding statutes “approaches a violation” of Chadha and 
“would strain the Constitution’s limits on the exercise of the 
legislative power.”142 The issue has never been squarely decided 
by the Supreme Court. It was noted in passing, however, in 
Clinton v. City of New York,143 the line item veto case. There 
the federal government argued unsuccessfully that the line item 
veto should be constitutional by analogy to the Rules Enabling 
Act, but the Supreme Court distinguished the two situations, 
albeit not altogether persuasively.144

It may be that the Supreme Court might not apply the 
principles of Chadha full-force to the repeal of statutes by 
procedural rules because of the Court’s own role in promulgating 
rules of procedure for the lower federal courts. A full exploration 
of that interesting issue would require an article at least as long 
as this one. But for present purposes it is enough to indicate that 
the issues raised by this Article could be raised in litigation as well 
as through the rules amendment process. A person summoned 
to appear in court pursuant to Rule 4 by a summons that had 
not been tested pre-service for plausibility by a judge could 
argue that the 1792 Process Act requiring all writs including 
the writ of summons to bear the “test” of a judge remains in 
effect, both because it created a “substantive right” not to be 
required to come to court to answer patently frivolous claims, 
but also because the purported nullification of this portion 
of the 1792 Process Act by Rule 4 did not go through the 
constitutional process required by Chadha for amending or 
repealing a statute.

In the next three sections, I argue that the 1938 change 
to eliminate Pre-Service Plausibility Determinations, even 
if superficially legal under the Rules Enabling Act, was 
unconstitutional as well as unwise.

B. Rule �(b) Unconstitutionally Seizes Persons and Property.

The Fourth Amendment guarantees, “The right of the 
people to be secure in their persons, houses, papers, and 
effects, against unreasonable searches and seizures, shall not be 
violated . . . .”145 This is an important protection for that most 
fundamental of all rights: the right of privacy; the right to be 
left alone without intrusion by the government except when 
reasonably justified.

It is a basic requirement imposed by the Fourth 
Amendment that, absent exigent circumstances, the government 
must obtain a search warrant from a neutral judicial officer who 
independently verifies that there is a substantial basis to proceed 
with a governmental intrusion.146 Presently, however, there is no 

parallel requirement for independent judicial verification of the 
minimal bona fides of a civil claim before someone’s time and 
money are “seized” through a summons to appear and defend 
in a civil case in federal court.

The Fourth Amendment applies to civil as well as criminal 
cases. 147 For much the same reasons that we require a showing 
of either probable cause or reasonable suspicion in criminal 
cases, we should not require fellow citizens to come to court 
and answer charges made against them without verifying that 
there is a reasonable and credible basis for the government to 
impose this substantial cost and inconvenience of being involved 
in a lawsuit. And yet the government arbitrarily imposes that 
very substantial burden and inconvenience on citizens based on 
the unverified say-so of a single person without any attempt to 
corroborate his claim or verify his credibility. The government 
could not obtain a warrant to search your home, a much lesser 
intrusion on your privacy than making you a defendant in a 
lawsuit, based solely on the uncorroborated claims of a single 
informant who had not been shown to be credible. Rather, 
except in exigent circumstances, an independent judicial official 
must verify that the facts provide a substantial basis to credit 
the informant’s story.148 Yet we do not impose a similar minimal 
requirement of reasonableness before someone’s time and 
property are seized by the government via an order of summons 
to appear in a civil case.

The Supreme Court has never ruled on the constitutionality 
of this aspect of Civil Rule 4,149 and there are no court of appeals 
cases on point. The case that comes closest is Williams v. Chai-
Hsu Lu.150 There, in the context of a §1983 damage action 
against state process servers, the Eighth Circuit announced 
the ipse dixit that “[a] court’s mere acquisition of jurisdiction 
over a person in a civil case by service of process is not a seizure 
under the fourth amendment.”151 But that pronouncement 
was not accompanied by any analysis, nor was the argument 
made or ruled upon that the state has an obligation to conduct 
a preliminary inquiry into the bona fides of a civil claim before 
summoning a person sued to answer. Moreover, to the extent 
that the court offers any analysis at all, it is one-sided and invalid. 
The issue is not that the “mere acquisition of jurisdiction over 
a person” in a metaphysical sense constitutes an unreasonable 
seizure; the New York practice of giving private notice that suit 
is about to be brought is part of a state-sanction process for 
acquiring jurisdiction over a person, but it does not involve 
a governmental order to appear. On the contrary, one is free 
if he or she so chooses to ignore the case and rely on whether 
the plaintiff can prove a sufficient prima facie case to obtain a 
default judgment. Under the state practice, one is not ordered 
by the government to appear and defend, but rather merely 
given notice of the right to do so.

The constitutional “seizure” results from the federal 
government’s additional actions in imposing an official 
requirement to come to court and to expend resources (either 
in time or money, and usually both) to answer—upon pain of 
substantial official financial sanctions—without any attempt to 
verify that there is a reasonable basis for doing so. An official 
document signed and sealed by the court tells you that you 
“must” answer and that if you fail to do so, default judgment 
“will” be entered for the amount sought in the complaint. That 
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is not a polite invitation, nor merely a notice of actions being 
taken against you by another private party. Rather, it is an 
unmistakable command from the state, backed by a threat of 
official sanctions if you disobey. 152

Lower court cases such as Williams v. Chai-Hsu Lu, 
supra, holding that a civil summons is not a “seizure” in the 
constitutional sense also ignore the established body of Fourth 
Amendment law defining “seizures.” The conventional legal 
test for whether a Fourth Amendment “seizure” has occurred is 
whether, under all the circumstances, a reasonable person would 
conclude that someone has been deprived of his freedom by 
the state, or alternatively is free to go on about his business as 
he chooses.153 For example, a roadblock designed to halt a car 
chase has been held to constitute a “seizure,” even though the 
fleeing suspect was not physically placed under arrest.154 It is the 
state’s intentional restriction of a person’s freedom of movement, 
and not the particular means chosen by the state to accomplish 
the restriction, that defines a “seizure” in the constitutional 
sense.155 As Justice Scalia explained for a unanimous Supreme 
Court in the 1989 roadblock case, Brower v. County of Inyo, a 
command by an officer of the state that is intended to restrict 
someone’s freedom of movement with which they comply is a 
“seizure” in the constitutional sense:

It is clear, in other words, that a Fourth Amendment 
seizure does not occur whenever there is a governmentally 
caused termination of an individual’s freedom of movement 
(the innocent passerby), nor even whenever there is 
a governmentally caused and governmentally desired 
termination of an individual’s freedom of movement (the 
fleeing felon), but only when there is a governmental 
termination of freedom of movement through means 
intentionally applied. . . . This analysis is reflected by our 
decision in Hester v. United States, 265 U.S. 57, 44 S.Ct. 
445, 68 L.Ed. 898 (1924), where an armed revenue agent 
had pursued the defendant and his accomplice after 
seeing them obtain containers thought to be filled with 
“moonshine whisky.” During their flight they dropped 
the containers, which the agent recovered. The defendant 
sought to suppress testimony concerning the containers’ 
contents as the product of an unlawful seizure. Justice 
Holmes, speaking for a unanimous Court, concluded: “The 
defendant’s own acts, and those of his associates, disclosed 
the jug, the jar and the bottle and there was no seizure in the 
sense of the law when the officers examined the contents of 
each after they had been abandoned.” Id., at 58, 44 S.Ct., 
at 446. Thus, even though the incriminating containers 
were unquestionably taken into possession as a result (in the 
broad sense) of action by the police, the Court held that no 
seizure had taken place. It would have been quite different, 
of course, if the revenue agent had shouted, “Stop and give us 
those bottles, in the name of the law!” and the defendant and 
his accomplice had complied. Then the taking of possession 
would have been not merely the result of government action 
but the result of the very means (the show of authority) that 
the government selected, and a Fourth Amendment seizure 
would have occurred.1��

The official summons in a civil case is the direct written 
equivalent of the Supreme Court’s hypothetical revenue agent 

shouting, “Stop and give us those bottles in the name of the 
law,” which the Supreme Court specifically and unanimously 
states is “a Fourth Amendment seizure.” The subsequent cases 
also stand for the proposition that a command by the authorities 
is enough to constitute a “seizure” in the constitutional sense 
if it is followed by compliance even though no physical force 
is used.157 “An arrest requires either physical force . . . or, where 
that is absent, submission to the assertion of authority.”158

The summons in a civil case certainly meets these criteria 
for “submission to [official] authority.”

Well into the sixteenth century, . . . the writ of capias ad 
respondenum . . . directed the sheriff to arrest defendants 
and bring them before the court. Today service of process 
substitutes for bodily seizure, but behind that innocent-
looking piece of paper titled “Summons” stands the full 
coercive power of the State.159

No reasonable person reading the standard form summons 
reproduced above could conclude that the person receiving it 
was free to go on about his business. The official-looking form 
bearing an official seal explicitly informs the recipient that 
untoward legal consequences will be visited upon him or her 
by the state if he or she does not do exactly as commanded—
”default judgment will be entered against you for the relief 
demanded in the complaint,” which is generally a tidy sum 
designated by the person suing, again without any review 
for reasonableness by the state. For example, in one case that 
made the headlines recently, a D.C. administrative law judge 
sued his local cleaners for $67 million for allegedly losing his 
pants.160 It is indefensible for the state to issue an official threat 
to one of its citizens that it will impose $67 million in financial 
penalties if he or she fails to show up in court to answer a lawsuit 
over a lost pair of pants without any attempt to confirm that 
the sanctions threatened are reasonably proportional to the 
questions at issue.161

The most thoughtful exploration162 in modern jurisprudence 
of whether a summons constitutes a constitutionally-protected 
“seizure” under the Fourth Amendment is Justice Ginsburg’s 
1994 concurring opinion in Albright v. Oliver.163 There, after 
an extensive review of the common law precedents and history, 
Justice Ginsburg squarely concluded that a person “is equally 
bound to appear and is hence ‘seized’ for trial, when the state 
employs the less strong-arm means of a summons in lieu of 
arrest.”164 That happened to be a summons in a criminal case, 
but there is no reason why a summons to appear in a civil case 
would be any less a “seizure” in the constitutional sense than a 
summons to appear in a criminal case.

It should be noted, however, that Criminal Rules 4(a) 
and 9(a), unlike their civil counterpart, have long required a 
preliminary determination of reasonableness before the state 
issues a summons requiring someone to appear and defend 
against criminal charges even though no physical arrest is 
involved.165 Similarly, no adverse consequences can be visited 
on an individual for ignoring an IRS summons until a court 
determines that it is reasonable and enforces it.166 And the 
courts will not enforce an administrative subpoena unless it 
is determined by a neutral magistrate that it is “reasonable” 
to require a response.167 In some circumstances, it has even 
been held that reasonableness requires shifting the costs of 



November 2011	 123

compliance to the inquiring agency.168 But there is no parallel 
requirement that the courts must assess the reasonableness 
of a civil claim before they compel the person sued to report 
to court to respond. Nor is there presently a requirement or 
practice to make someone whole after the fact, even if the claim 
is speculative or turns out to be unfounded.

Civil Rule 4 not only unreasonably “seizes” the person 
of the defendant by requiring him or her to come to court to 
defend, either personally or through an attorney, without any 
prior determination by the state that is reasonable to compel 
him or her to do so, but it also at least arguably “seizes” the 
defendant’s property169 by requiring him or her to expend defense 
costs without any prior attempt by the state to determine that 
the financial imposition is justified. However, the deprivation 
of property is probably more properly analyzed under the Due 
Process Clause, as discussed in the next section.

C. Rule �(b) Unconstitutionally Deprives Persons Sued of Property 
Without Due Process of Law.

The Fifth Amendment provides two separate protections 
against economic impositions by the federal government: 
the Takings Clause and the Deprivations Clause.170 The 
Deprivations Clause, which Rule 4 violates, is broader than the 
Takings Clause 171 (which Rule 4 generally does not violate172), 
and their purposes are different. The Takings Clause applies if, 
but only if, property is confiscated by the government for public 
use. On the other hand, the Deprivations Clause provides that 
the protections of procedural and substantive due process must 
apply before anyone may be “deprived” of use or control of their 
property by the government, whether or not it is taken for public 
use by the state. The core purpose behind the Deprivations 
Clause is to insure that a “legitimate governmental purpose” 
justifies an imposition on citizens causing them trouble and 
expense.173 Rule 4 is deficient in that the government makes no 
attempt whatsoever to verify that there is a legitimate reason to 
order someone to answer in court before doing depriving them 
of property by requiring them to expend resources to answer 
charges in court.

The key element that triggers the Deprivations Clause is 
that someone is denied possession or use of money or another 
recognized form of property174 by the state. Thus, the Fifth 
Amendment guarantee against deprivations of property without 
due process of law has repeatedly been held to apply to situations 
in which the state imposes costs or requires payments to third 
parties: for example, a unilateral EPA order requiring a company 
to spend money to clean up a Superfund site unquestionably 
constitutes a “deprivation” of property, although four circuits 
have now held that the procedure does not violate due process 
because it is reasonable and provides for a pre-deprivation 
judicial hearing.175 Similarly, by requiring someone who is 
sued to expend resources to answer charges in court, the state is 
clearly imposing costs and thereby “depriving” the person sued 
of property so as to trigger due process protections. This is true 
whether they hire counsel, or merely pay for the transportation 
costs and paper to represent themselves pro se (although of 
course the magnitude is greater when counsel is employed). 
The costs imposed by litigation are not trivial. According to 
the Federal Judicial Center, the average cost of a case in 2009 

was $15,000,176 although, unsurprisingly, the costs varied in 
proportion to a number of variables.177

Deprivations of property are not necessarily illegal; they 
merely must comply with due process, which means that 
they must be substantively reasonable and accompanied by 
procedures appropriate to the circumstances. What is unusual 
about current Rule 4, however, is that the government forswears 
any inquiry into the reasonableness of its actions before it 
imposes substantial economic costs on the putative defendants. 
This unthinking imposition of economic costs on the persons 
sued without providing reasonably available procedures to assess 
the reasonableness of the economic harm imposed by the state 
violates the Deprivations Clause.

Rule 4 sticks out like a sore thumb because it provides no 
pre-deprivation process whatsoever and rarely is a person who is 
wrongly sued reimbursed retroactively for the expenses incurred. 
Rule 4 also arguably offends the equal protection component 
of the Due Process Clause by automatically taking the word 
of one group of citizens as the basis for imposing burdens on 
another group of citizens.178

What process is “due” is of course dependent upon 
the circumstances.179 At the time that the writ of summons 
developed in the 13th century, when few people could read 
or write, much less communicate by email and telephone, 
commanding someone to appear before the King personally in 
order to answer charges may have been the most efficient way to 
determine whether there was a reasonable basis for the claims.180 
But that is no longer the case today, and due process requires a 
system that is tailored to what is reasonably available.

In a long line of cases beginning in Sniadach v. Family 
Finance Corp. of Bay View,181 and extended in Fuentes v. 
Shevin,182 the Supreme Court has held that the Due Process 
Clause constrains the use of other long-established common 
law writs and remedies so that not even a temporary deprivation 
of property by the state is allowed without a prior inquiry 
appropriate to the circumstances.183 The 1975 due process 
decision in North Georgia Finishing, Inc. v. Di-Chem, Inc.184 is 
particularly interesting for our purposes. There, in dicta, the 
Court suggested that the combination of a “detailed affidavit,” 
a determination of facial validity by a “neutral magistrate,” and 
a bond to pay costs for property wrongfully seized pendente lite, 
could be sufficient to satisfy due process.185

The suggestion in Di-Chem that a detailed affidavit, review 
by a neutral judicial officer, and a bond or other procedure to 
compensate the victim for wrongful deprivations would be 
sufficient to comply with due process is also consistent with 
the decision in Mitchell v. W. T. Grant Co.186 That case upheld 
a Louisiana statute permitting a secured creditor with a pre-
existing lien to sequester property pre-judgment. The Mitchell 
Court emphasized the lien-holder’s pre-existing interest in 
preventing dissipation of the previously-encumbered property, 
but also the requirement of a detailed affidavit from which a 
judge could determine a clear entitlement to the writ, plus the 
availability of an immediate post-deprivation hearing with the 
option for damages.187

Civil Rule 4, however, provides none of these three 
constitutionally-required elements that have been applied to 
constrain potential abuse of other common law writs (a detailed 
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affidavit verifying the claim, a neutral judicial evaluation before 
imposing the burden, and a process for compensating the 
victim if the deprivation turns out to be invalid). And, unlike 
Mitchell v. W. T. Grant, the plaintiff in an ordinary civil case has 
no pre-existing lien whatsoever on the defendant’s assets. Nor 
does the theoretical possibility of a suit after the fact for abuse 
of process or malicious prosecution remedy the defect. These 
suits require an additional showing of an improper purpose 
and malice or subjective intent. Merely showing that the suit 
was objectively unfounded and unreasonable is insufficient.188 
Unlike the temporary deprivations of property by common 
law writs found unconstitutional in the Fuentes v. Shevin line 
of cases, the deprivation of property worked by the writ of 
summons is almost always permanent and irreparable because 
under the American Rule, costs are not assessed against losing 
parties in litigation. As a result, the state has a particularly strong 
obligation to provide pre-deprivation procedures.

This line of due process cases from the 1970’s was 
reiterated and clarified in 1991 in Connecticut v. Doehr,189 
in which a unanimous U.S. Supreme Court struck down 
a Connecticut statute that had authorized pre-judgment 
attachment of real estate as security for a pending civil suit 
based on an ex parte judicial determination of probable cause. 
The Connecticut pre-judgment attachment procedure imposed 
a much lesser burden than Civil Rule 4 in that pre-judgment 
attachment typically imposed no actual financial costs on 
the defendant. Instead, it merely consisted of entering a lis 
pendens on the land records, thereby notifying other creditors 
of the pending unrelated claim and establishing the priority 
of the potential judgment creditor in the case under suit.190 
Nonetheless, a unanimous U.S. Supreme Court declared this 
procedure unconstitutional because, without prior notice and 
hearing, or exigent circumstances and a requirement to post a 
bond to make the owner whole afterwards, the state deprived 
someone of private property without due process.191

For our purposes it is particularly relevant that in Doehr, 
Connecticut tried unsuccessfully to defend its statute by 
analogy to the Federal Rules of Civil Procedure, arguing “that 
the statute requires something akin to the plaintiff stating a 
claim with sufficient facts to survive a motion to dismiss.”192 
The U.S. Supreme Court unanimously rejected Connecticut’s 
argument that the plaintiff’s unverified say-so in enough detail 
to survive a motion to dismiss was sufficient to justify even 
the temporary deprivation of control of real property resulting 
from a pre-judgment attachment. The Doehr Court applied 
the modern due process framework that had developed since 
Snaidach and its progeny for balancing competing private 
and public interests against the risk of error under Mathews v. 
Eldridge.193 The Doehr Court explained:

[T]he statute presents too great a risk of erroneous 
deprivation under any of these interpretations. . . . 
Permitting a court to authorize attachment merely because 
the plaintiff believes the defendant is liable, or because the 
plaintiff can make out a facially valid complaint, would 
permit the deprivation of the defendant’s property when the 
claim would fail to convince a jury, when it rested on factual 
allegations that were sufficient to state a cause of action but 

which the defendant would dispute . . . . The potential for 
unwarranted attachment in these situations is self-evident 
and too great to satisfy the requirements of due process 
absent any countervailing consideration.

. . . It is self-evident that the judge could make no 
realistic assessment concerning the likelihood of an action’s 
success based upon these one-sided, self-serving, and conclusory 
submissions.194

Applying this same analysis to the much more substantial 
deprivation of property worked by Civil Rule 4—the costs of 
defense imposed on every person sued, “merely because the 
plaintiff believes the defendant is liable”—should lead to exactly 
the same result. Moreover, Doehr stands for the proposition that 
more is required than “one-sided, self-serving, and conclusory 
submissions,” such as those in a typical complaint.

Significantly, this line of due process cases was decided a 
generation after Civil Rule 4 was written, and as far as I have 
been able to determine, the provisions of Rule 4 have never been 
seriously reconsidered in light of them. It is not apparent why 
a requirement to spend money to answer charges in a civil case 
based on the unverified say-so of a would-be creditor should be 
any different than the pre-judgment attachment of real property 
based on the unverified say-so of a would-be creditor that was 
struck down as unconstitutional in Connecticut v. Doehr, supra. 
Connecticut’s pre-judgment attachment statute contained 
substantially more protection against arbitrariness 195 than are 
currently provided by Civil Rule 4.

It is also interesting that four Justices in Doehr went on 
to opine that when exigent circumstances do not permit a 
hearing, a bond to reimburse a person wrongfully deprived of 
his property might be constitutionally required. 196 This strongly 
suggests that so-called “cost shifting”197 may be constitutionally 
required in situations where courts allow plaintiffs to conduct 
“fishing expedition” discovery to determine whether they have 
a valid cause of action, but the plaintiff is unsuccessful in doing 
so.198 The other five Justices did not disagree; they simply felt 
that it was unnecessary to address that issue in the case before 
them.

For the same reason that the Supreme Court has held that 
other common law writs and remedies such as replevin and 
garnishment must be disciplined by the Due Process Clause, so 
too the writ of summons should be issued only after the state 
verifies that a deprivation of the proposed defendant’s property 
is justified by the plausibility of the plaintiffs’ claims.

D. Rule �(b) Unconstitutionally Delegates Governmental Power 
to Private Parties.

The decision to order someone to come to court to answer 
charges is undeniably an exercise of state power, as pointed 
out by Philip Howard above.199 Rule 4, however, makes the 
issuance of a federal civil summons a ministerial act by the 
court clerk.200 It thereby delegates an important exercise of state 
power to private individuals in violation of the constitutional 
provision that the judicial power is vested in the courts. Worse 
yet, there are no standards that private individuals must satisfy 
in order to exercise this fundamental attribute of state power 
(beyond properly filling out the form of summons, which is a 
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patently insufficient check on this delegation of state power). 
This violates the fundamental constitutional principle that 
government power may not be delegated to private individuals 
without appropriate standards to guide its exercise.201 Far less 
serious exercises of governmental power than issuing a court 
order to participate in a lawsuit have been held to violate the 
principle against delegating government power to private 
individuals. For example, statute statutes that require the 
consent of adjoining property owners to a change in zoning 
classification have been held unconstitutional because they 
delegate governmental powers to private individuals.202

The issue of standardless delegation of governmental 
power to private individuals is particularly objectionable because 
the private actors203 exercising this power, plaintiff’s lawyers, 
have a financial stake in the outcome. If a judge made these 
same decisions of whom to order to court, but had a financial 
interest in nuisance settlements to avoid litigation costs, we 
would instantly recognize a violation of due process.204 But we 
allow plaintiffs’ lawyers with contingent fee arrangements who 
will share in the proceeds of any nuisance settlements to require 
court orders to be issued to any person they choose without 
any control by the court to insure that the order to appear and 
defend has a reasonable basis in law and in fact.

This problem of a delegation of state power to those with 
a financial interest in the outcome is particularly intense when 
plaintiffs’ lawyers are empowered by the state to bring cases that 
do not currently have a valid basis in law or in fact. The rules 
properly allow them to bring such cases in the hope that they 
will later be able to develop a reasonable basis for the claim either 
through facts unearthed in discovery,205 or “by a non-frivolous 
argument for extending, modifying, or reversing existing law 
or for establishing new law.”206 Some of these speculative cases 
are reasonable in terms of the benefits they confer on society 
and probably should be allowed.207

It does not follow automatically, however, that the person 
sued should subsidize the investigation into whether a wrong 
has been committed. In such “reasonable but speculative” cases, 
it should be routine for the plaintiff’s lawyer to pay the costs 
that his or her speculation in litigation futures imposes on the 
persons sued.208 Normally in a market economy those who 
make the decision to invest in an economic opportunity are 
required to pay the costs of the social resources consumed by 
their endeavor. This is thought to create a self-policing system in 
which those who are in the best position to determine whether 
an opportunity is worth pursuing can balance both costs and 
benefits of the activity in which they choose to engage. The 
litigation business is unusual, however, in that a plaintiff’s 
lawyer may externalize a substantial portion of the costs of the 
economic venture that he or she initiates onto the defendant, 
but the attorney and his client obtain all of the benefits if the 
venture is successful. In other contexts, this incentive structure, 
in which one economic actor gets the profits but another 
assumes the risks, has been criticized by economists for creating 
runaway speculation.209

The present system, however, unconstitutionally delegates 
all of these decisions to the plaintiff’s lawyer without any 
standards, supervision, or review by the state and merely with 
the toothless threat of sanctions under Rule 11 if the case turns 

out to be unreasonable. This is another, more subtle version of 
the problem of standardless delegations of government power 
to private individuals discussed above. The policy judgment that 
plaintiffs should sometimes be allowed to bring cases that are 
not well-founded in existing law and/or in the facts currently 
in the plaintiffs’ possession does not mean that decision should 
be delegated to private individuals who have a financial interest 
in the outcome.210 But because this fundamentally judicial 
decision to allow a case to go forward despite the absence of 
sufficient law or evidence to support it has been delegated 
to private parties to be made sub silentio, we currently seem 
to have no problem with allowing plaintiffs’ lawyers with a 
personal financial stake in the outcome routinely to summon 
and impose costs on defendants against whom they currently 
lack sufficient evidence, thereby creating settlement value that 
inures to the personal benefit of the plaintiff’s lawyer. Because 
this occurs “out of sight, out of mind,” judges have no idea how 
common it is for defendants to be extorted by power delegated 
by the state into making payments in cases in which they are 
not legitimately involved.211

The best that can be said for these “something may turn 
up” or “fishing expedition” cases is that they may be filed in 
good faith, but speculatively, by private parties with a financial 
stake in the outcome. A more sinister explanation is that 
experienced plaintiffs’ lawyers know that the many people that 
they are suing may pay nuisance value. They should not be 
condemned for responding rationally to the lucrative economic 
opportunities that the ethical and procedural rules currently 
permit. Traditionally called “strike suits,”212 such cases are filed 
not because of their probability of success on the merits but 
because of the settlement value that they create by imposing 
defense costs on those who are sued. One can debate the 
frequency with which such cases occur, and the size of the dead-
weight loss that they impose on the economy, but one cannot 
logically deny that they exist. In a famous article in 1979, Landes 
and Posner showed formally that even cases with little or no 
prospect of success do create settlement value in proportion to 
the costs of litigation. 213 Empirical data are not very good on 
how large the dead-weight loss to the economy is from such 
cases. One empirical study of employment discrimination cases 
concluded that it makes economic sense for an employer to pay 
at least $4,000 per claim regardless of merit simply to avoid 
costs of defense.214

A strike suit is an “arbitrage” pure and simple: economic 
value is manufactured not by creating anything socially useful, 
but simply by doing a transaction over and over where there 
is a discontinuity between its payoffs and its expected costs.215 
The discontinuity between expected costs and benefits is in 
turn a function of the endemic judicial reluctance to “shift” 
costs of consuming resources in litigation from where they fall 
to those who cause them.216 Judges should not confuse costs 
with penalties. There is nothing punitive about requiring an 
economic actor to pay for resources that are consumed in an 
activity that they undertake to make a profit.217 On the contrary, 
the philosophy behind a market economy is that resources will 
be used most efficiently if those who decide to consume them 
pay the marginal costs of production.218 For the same reasons 
that electricity will be wasted and over-consumed if government 
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requires it to be supplied at a price below the marginal cost 
to make it, litigation will be over-supplied, wasting societal 
resources, if those who initiate litigation pay only a small 
fraction of its cost.

The root of the judicial reluctance to impose the costs of 
litigation on those who are in the best position to determine 
whether the expenditure of resources is justified is in turn 
embedded in Rule 4 and the perverse incentives that it creates: 
judges are required by law and custom to presume that every case 
filed in court is valid until shown otherwise, and the “showing 
otherwise” is expensive.

Although this constitutional defect in Rule 4 is perhaps 
the most clear-cut, it is not desirable to fix Rule 4 by developing 
more constraining standards for when private parties may 
exercise the state power to summon. That was the function that 
the “forms of action” performed until they were abolished by 
the Field Code in New York in 1848, and at the federal level 
by the Federal Rules of Civil Procedure in 1938. By delimiting 
acceptable categories for suit, the state historically constrained 
the basis on which one party could hale another into court. It is 
not desirable to bring back the rigidity of the “forms of action.” 
However, without the forms of action to constrain private 
discretion regarding the basis for suit, the state must now make 
a PSPD, a preliminary inquiry into whether the plaintiff’s claims 
are sufficiently plausible on both legal and factual grounds that 
the state may reasonably require the person sued to answer them 
or routinely award costs afterward.

Courts are already required by statute to do this for civil 
claims brought in forma pauperis. The federal in forma pauperis 
statute provides:

[T]he court shall dismiss the case at any time if the court 
determines that—

. . .

(B) the action or appeal—

(i) is frivolous or malicious;

(ii) fails to state a claim on which relief may be 
granted; or

(iii) seeks monetary relief against a defendant who is 
immune from such relief.219

In a 1989 decision, Neitzke v. Williams,220 a unanimous 
Supreme Court, speaking through Justice Thurgood Marshall, 
explained the rationale for differing treatment between in 
forma pauperis cases and those brought by paying customers 
as follows:

Congress recognized, however, that a litigant whose filing 
fees and court costs are assumed by the public, unlike a 
paying litigant, lacks an economic incentive to refrain 
from filing frivolous, malicious, or repetitive lawsuits. To 
prevent such abusive or captious litigation, 1915(d) [now 
(e)] authorizes federal courts to dismiss a claim filed in 
forma pauperis “. . . . if satisfied that the action is frivolous 
or malicious.” Dismissals on these grounds are often made 
sua sponte prior to the issuance of process, so as to spare 
prospective defendants the inconvenience and expense of 
answering such complaints. See Franklin v. Murphy, 745 

F.2d 1221, 1226 (CA9 1984).221

That was, however, before Iqbal and Twombly. The Neitzke v. 
Williams Court cited with approval Conley v. Gibson’s222 very 
liberal pleading standard that no actionable set of facts could 
be proven under the allegations.223 This standard was later 
specifically disavowed in Twombly.224 The main concern of 
the Court in Neitzke v. Williams seems to have been to make 
sure that poor people were given just as much leeway as rich 
ones to file cases even if they ultimately proved unfounded.225 
This laudable goal of equality between rich and poor litigants 
was achieved by harmonizing in the wrong direction. Paying 
customers should be subject to the same sua sponte review for 
frivolousness before service of process as are their fellow citizens 
who are indigent already are.

The Neitzke v. Williams Court noted the issue whether sua 
sponte dismissals under Rule 12(b)(6), as opposed under the in 
forma pauperis statute, are permissible in a footnote, but did not 
answer it.226 The Court did state in dicta, however, that 

[a] patently insubstantial complaint may be dismissed, 
for example, for want of subject-matter jurisdiction under 
Federal Rule of Civil Procedure 12(b)(1). See, e. g., Hagans 
v. Lavine, 415 U.S. 528, 536 -537 (1974) (federal courts 
lack power to entertain claims that are “so attenuated 
and unsubstantial as to be absolutely devoid of merit’”) 
(citation omitted); Bell v. Hood, 327 U.S. 678, 682 -683 
(1946).227

The question left open by the Supreme Court in Neitzke 
v. Williams regarding the authority of a federal court to dismiss 
sua sponte before service of process in an ordinary case under 
Rule 12(b)(6), as opposed to under 28 U.S.C. §1915(e) in 
an in forma pauperis case, was answered in the affirmative 
by the D.C. Circuit in Baker v. Director, United States Parole 
Commission.228 That per curiam decision is of particular interest 
because the panel included then-Circuit Judges Ruth Bader 
Ginsburg and Clarence Thomas, arguably the most liberal and 
most conservative Justices of the current Supreme Court. They 
both joined Judge Lawrence Silberman in a per curiam opinion 
holding that a sua sponte dismissal prior to service of process 
was proper under Rule 12(b)(6), even in a case not brought 
under the in forma pauperis statute, “where the plaintiff has 
not advanced a shred of a valid claim.”229 Other circuits hold 
to the contrary,230 however, and there is a clear circuit spit that 
will eventually have to be resolved by the Supreme Court. A 
Supreme Court case addressing that circuit split might be a good 
occasion to create the Pre-Service Plausibility Determination 
process advocated by the Article.

Even if the power asserted by the D.C. Circuit in Baker 
to dismiss an occasional case before service sua sponte were to 
be recognized more generally, that would not obviate the need 
for a change to the language of Rule 4 as proposed below.231 
The principal drafter of the Federal Rules of Civil Procedure, 
Charles Clark, sagely pointed out long ago that the rules should 
not only grant judicial power, but especially when they aspire to 
change judicial behavior, they must also explain how and why 
that power is to be used.232 In this instance, the practice that 
the clerk’s office issues the summons automatically without any 



November 2011	 12�

preliminary determination by the court that it is reasonable to 
require the person sued to answer is so deeply embedded in our 
current practice that a change in rule language is required.

III. The Government Must Verify the Plausibility of Civil 
Claims Before It Orders Persons to Answer Them.

Perhaps the anomalies described above would be tolerable 
if they were unavoidable, but there is a simple solution, which 
is routinely followed in many other areas of our law: the PSPD. 
Before summoning someone to spend a substantial amount of 
time and money defending a lawsuit, a court official should 
make an inquiry appropriate under the circumstances to verify 
that there is a plausible basis for the claim that is sufficient in 
law and fact for it to be reasonable for the state to require the 
defendant to answer. This does not mean that plaintiffs must 
show that they are going to win their lawsuit. It simply means 
that the government has an obligation to satisfy itself that there 
is a sufficiently reasonable basis for the suit so that the state is not 
complicit in fraud or extortion, or is not itself acting arbitrarily 
by ordering the defendant to appear and defend. This minimal 
threshold requirement is not satisfied merely because someone 
fills in their name and address and the name of the person that 
they want to sue on a government form.

Rule 4(b) currently reads as follows:

(b) Issuance. On or after filing the complaint, the plaintiff 
may present a summons to the clerk for signature and seal. 
If the summons is properly completed, the clerk must 
sign, seal, and issue it to the plaintiff for service on the 
defendant. A summons—or a copy of a summons that is 
addressed to multiple defendants—must be issued for each 
defendant to be served.

For the reasons described above, it should be amended 
to read as follows:

(b) Issuance. On or after filing the complaint, the plaintiff 
may present a summons to the clerk for signature and seal. 
If the summons is properly completed, and a magistrate 
judge or district judge determines from review of the 
complaint and other appropriate inquiries that it is 
reasonable to summon one or more of the proposed 
defendants to answer, the clerk must sign, seal, and 
issue it to the plaintiff for service on that defendant. A 
summons—or a copy of a summons that is addressed to 
multiple defendants—must be issued for each defendant 
to be served.

The concept of minimal governmental inquiry before 
imposing a substantial burden on a citizen is not unknown to 
our law. In fact, we honor that principle in every other area of 
law that I can think of—except when summoning someone to 
defend a civil lawsuit under Rule 4 and its state equivalents.

The system of civil procedure creates a series of “hurdles” 
of increasing height that are tailored to the appropriateness of 
moving to the next stage:

(1) At the Rule 4 stage, the proper question is a very modest 
one: whether the case appears to be sufficiently plausible 
that it is reasonable for the state to require the defendant 
to appear and respond to the complaint;

(2) At the Rule 12 stage, the proper question is a different 
one: whether the plaintiff has stated a legally-cognizable 
claim such that it is reasonable to subject the defendant 
to the costs and intrusion of discovery.

(3) At the Rule 56 stage, the proper question is whether a 
sufficient dispute of material fact exists after discovery that 
the case should be heard by the trier of fact.

In Iqbal and Twombly the Supreme Court correctly 
perceived the problem of imposing costs on those sued without 
verifying that there is sufficient merit to the claim to justify 
doing so, but it located the solution in the wrong place, using 
the wrong mechanism. The proper function of the complaint 
in the modern procedural system is to state the plaintiff’s legal 
theories with sufficient particularity that their legal sufficiency 
can be tested via a motion to dismiss. It is impossible in any 
system to maximize two or more variables simultaneously.233 
Ceteris paribus procedural devices work better when they are 
not asked to perform multiple, inconsistent functions. While 
there should be a modest hurdle before the defendant is haled 
into court by the state, it does not necessarily follow that we 
should return to detailed fact-pleading in the complaint. There 
are many well-known deficiencies in a system that requires that 
the plaintiff be in possession of all the facts necessary to take a 
case to trial as a pre-condition to bringing a claim.

Rather than re-invent fact pleading, with all of its well-
known drawbacks and inefficiencies, we should adapt new 
procedural devices as part of Rule 4. These procedures should 
be properly adapted to the purpose of determining whether it 
is reasonable for the state to summon the persons identified 
by the plaintiff and put them to the burden and expense of 
defending a particular claim. That would consist of a two-
pronged inquiry: (1) whether a claim is sufficiently plausible 
based on the available facts and existing law that it is reasonable 
for the state to compel the persons that the plaintiff wishes to 
sue to incur the costs and inconvenience of appearing in court; 
or if not, (2) whether the plaintiff is sufficiently likely to develop 
the necessary facts or law at a later date.234 Some “speculative 
but reasonable” cases should be brought for their broader social 
utility even though the available facts and/or law do not support 
the claim. But it does not follow that (1) the power to bring 
claims that are not currently justified by the available facts or 
the law should be delegated to private self-interested individuals 
without any standards or review by the state; and it also does 
not follow (2) that the costs of the resources consumed in a 
speculative effort to develop facts or law should be subsidized 
by the persons sued regardless of how the economic venture 
ultimately turns out.

A judicial official such as a magistrate judge should engage 
in a preliminary examination of a lawsuit before summoning 
the defendant to respond in order to determine that the lawsuit 
is plausible enough that it is reasonable for the state to put the 
defendant(s) to the time and expense of responding. In many 
instances, this could be done simply by reviewing the complaint, 
particularly if it pleads facts with sufficient specificity and is 
verified under oath or attaches key items of evidence, such 
as the contract or promissory note upon which suit is based. 
Moreover, complaints could identify key pieces of evidence that 
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the plaintiff does not presently have in its possession but hopes 
to obtain through discovery.

The incentives created by advance knowledge that the 
complaint must satisfy a standard of minimal plausibility and 
reasonableness would do more than any word-smithing of 
Rule 8 to ensure that complainants plead cases with reasonable 
specificity. The practice of preliminary judicial review of 
complaints before service in Germany reportedly has exactly 
that effect: those drafting complaints want to put enough in 
them to convince the judicial official reviewing them before 
service that there is a valid basis for suit so that they will summon 
the defendant without further ado:

The expectation of preliminary review helps deter frivolous 
complaints. Yet that review should not deter many 
meritorious complaints, since plaintiffs do not plead at 
their peril. Should the judge have concerns about whether 
the procedural prerequisites are met, or about whether the 
complaint sufficiently substantiates the factual allegations, 
the judge is to direct the plaintiff to clarify the point before 
dismissing the case.235

In situations in which the complaint itself does not 
contain enough information to verify that it is reasonable for 
the government to put the defendant to the time and trouble 
to answer a lawsuit, the reviewing magistrate should telephone 
or invite in the plaintiff’s lawyer for an informal oral conference 
and ask appropriate questions, in much the same way that judges 
and magistrates already do before issuing search warrants. This 
oral conference would be similar to the first status conference 
that is typically held today, in which the judge finds out from 
the parties what the case is about.

The conference, if needed because not enough information 
is provided in support of the complaint, could ordinarily involve 
only the plaintiff’s lawyer to avoid imposing unnecessary 
burdens on the prospective defendants before the state has 
verified that there is a reasonable basis to do so. In appropriate 
instances, the reviewing magistrate could in his or her discretion 
also invite236 in the prospective defendant(s) or consult with 
them by telephone to learn their side of the story.237

For example, a reviewing magistrate tasked with 
determining the bona fides of a claim before service could 
often determine quickly and inexpensively by consulting the 
defendant that many of the putative defendants either did not 
exist or did not manufacture the products in question. Over 
time, reviewing magistrates would develop experience that many 
defendants are often wrongly included in certain kinds of cases, 
and they would start asking this question of plaintiffs’ lawyers. 
To forestall the inquiry, plaintiffs might start determining who 
is involved before they file their cases, and reciting the same in 
the complaints before they file them.

If a reviewing judge or magistrate decides to hold a 
conference rather than sign off on the complaint, the preliminary 
complaint review and verification conference should be on the 
record before a court reporter. A transcript should be made and, 
in accordance with the usual final judgment rule, an appeal 
would be available if the reviewing judge refuses to authorize 
service of the complaint, but not if the judge decides to proceed 
with service.

Plaintiffs should be encouraged by gentle questioning 
about missing evidence to identify in their complaints any 
crucial “missing link” evidence that they anticipate obtaining 
through discovery. For example, a plaintiff might state: “Despite 
having interviewed all of the decedent’s known co-workers, 
I do not currently have product identification evidence for 
8 of the 10 manufacturers named, but I hope to obtain it 
through discovery of their records showing that they sold 
their products to the employers where he worked.” The court 
can then assess whether it is sufficiently likely that the crucial 
evidence will turn up that it is reasonable to go forward. The 
threshold for reasonableness would be lower if plaintiffs’ lawyers 
routinely paid for the costs of inquiries to try to find missing 
evidence.238

As we routinely do in criminal cases, or when courts 
are asked to enforce administrative subpoenas,239 in habeas 
corpus cases, or as many other procedural systems also do 
in civil cases, it is possible for the state to conduct a modest 
preliminary inquiry into the bona fides of cases before the 
state summons the defendant to appear and begin spending 
resources. I argue that minimal preliminary inquiry by the state 
is constitutionally required, but regardless of whether that is the 
case, the constitutional values at stake show that as a matter of 
policy, the rules should require a magistrate judge to conduct a 
preliminary inquiry into the likely merit of a claim before those 
sued are required to answer it. This should be done at the Rule 
4 stage, before the federal government orders the persons sued 
to appear in court and compels them to begin expending their 
resources to answer the claim.

To those who would object that a PSPD is impractical, I 
would remind them that (1) we already do it in many civil cases 
and (2) we did it routinely between 1789 and 1938.
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frivolous action. But his efforts and the efforts of others eventually led to 
Brown v. Board of Education.” Eastway Constr. Corp. v. City of New York, 
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48  See, e.g., United States v. Morton Salt, 338 U.S. 632 (1950) (court will 
enforce administrative subpoena if, but only if, “reasonable”).

49  There are undoubtedly rejoinders to many of the constitutional 
arguments that I propose, but I will leave them to others. This is not only 
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suggest that the problem of distorted incentives is better solved by Pre-
Service Plausibility Determinations by the judiciary than by enhanced 
pleading requirements and motions to dismiss.

50  Oliver Wendell Holmes Jr., The Path of the Law, 10 Harv. L. Rev. 457, 
461 (1897) (By “law” I mean “[t]he prophecies of what the courts will do 
in fact and nothing more pretentious . . . .”).

51  For example, a distinguished proceduralist, Professor Arthur Miller, has 
recently published a long and impassioned defense of keeping the courts 



November 2011	 131

open to all comers no matter how unreasonable and unsupportable their 
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Hanover Bank & Trust Co., 339 U.S. 306 (1950).

114  One of the most influential of the drafters, Edson Sunderland of 
Michigan, had even written about the power of courts to refuse to serve 
summons in patently frivolous cases. Edson R. Sunderland, Process, in 32 
Cyclopedia of Law and Procedure 412, 426 (William Nash and Howard 
Pervear Nash eds., 1909) (“[I]t is within the discretion of the court to allow or 
refuse the issuance of summons after a long delay.”).

115  Charles E. Clark, Fundamental Changes Effected by the New Federal Rules 
I, 15 Tenn L. Rev. 551 (1939).

116  Id. at 551; see also Steven N. Subrin, Charles E. Clark and His Procedural 
Outlook: The Disciplined Champion of Undisciplined Rules, in Judge Charles 
Edward Clark 115, 115-52 (Peninah Petruck ed., 1991).

117  Id. at 564.

118  Armistead M. Dobie, The Federal Rules of Civil Procedure, 25 Va. L. Rev. 
261, 264 (1939) (emphasis supplied).

119  Former Equity Rule 12 of 1912 provided, “Whenever a bill is filed, and 
not before, the clerk shall issue the process of subpoena thereon, as of course, 
upon the application of the plaintiff, which shall contain the names of the 
parties and be returnable into the clerk’s office twenty days from the issuing 
thereof. At the bottom of the subpoena shall be placed a memorandum, that 
the defendant is required to file his answer or other defense in the clerk’s 
office on or before the twentieth day after service, excluding the day thereof; 
otherwise the bill may be taken pro confesso.” (emphasis supplied). Reprinted 
in Charles C. Montgomery, Montgomery’s Manual Of Federal 
Procedure §911 at 428 (1914), available at http://www.archive.org/stream/
manualoffederalp00montiala/manualoffederalp00montiala_djvu.txt. 

120  1937 Advisory Committee Note to Rule 3, http://www.gpo.gov/fdsys/
pkg/USCODE-2009-title28/html/USCODE-2009-title28-app-rulesofci-
other-dup1.htm. 

121  Montgomery, supra note 119, §913 at 429. 

122  Samuel Taylor Coleridge, Biographia Literaria 13 (1817). 
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123  See also Farzana v. Ind. Dep’t of Educ., 473 F.3d 703 (7th Cir. 2007) 
(Easterbrook, J.) (“By refusing to accept complaints (or notices of appeal) 
for filing, clerks may prevent litigants from satisfying time limits. To prevent 
this—to ensure that judges rather than administrative staff decide whether a 
document is adequate—Fed. R. Civ. P. 5(e) was amended in 1993 to require 
clerks to accept documents tendered for filing. The last sentence of this rule 
provides: ‘The clerk shall not refuse to accept for filing any paper presented 
for that purpose solely because it is not presented in proper form as required 
by these rules or any local rules or practices.’”).

124  Pueblo de Taos v. Archuleta, 64 F.2d 807, (10th Cir. 1933). 

125  485 F.2d 558 (7th Cir. 1973).

126  Id. at 559.

127  Id. at 560.

128  Dear v. Rathje, 391 F. Supp. 1 (N.D. Ill. 1975).

129  Id. at 10 n.2.

130  Id. at 10.

131  Id.

132  Dear v. Rathje, 532 F.2d 756 (7th Cir. Mar. 16, 1976) (table).

133  One Cassandra who saw clearly the potential for the new rules to 
increase strike suits was Francis M. Finch, an Associate Justice of the New 
York Court of Appeals. According to the Mitchell outline found in the Clark 
papers at Yale, supra note 102, Judge Finch objected that the new rules would 
greatly increase the potential for strike suits, but his perceptive remarks were 
interpreted as merely relating to discovery, and were dismissed as relevant 
only to “admittedly bad” conditions in New York City where many lawyers 
were considered to have “low ethical standards” but not to other parts of 
the country where lawyers were deemed more ethical and less susceptible to 
economic incentives: 

At the same meeting [1936 annual meeting of the ABA] Judge Finch 
of the Court of Appeals of the State of New York made an address 
deploring the extent to which strike suits and dishonest or blackmailing 
cases are instituted, and he suggested that the proposed rules would 
open the way still further for this sort of abuse. His illustrations 
were taken from conditions in the City of New York. His principal 
suggestion was that the law should punish the plaintiff who brings a 
strike suit by requiring him to pay not merely the ordinary costs, but 
all the expenses of the defendant, including reasonable counsel fees, if 
the defense is successful. The Advisory Committee believes that any 
substantial change in the present basis for taxing costs or disbursements 
is a matter for the Congress and not properly embodied in the proposed 
rules of practice and procedure. It may be that in large metropolitan 
areas like New York City where the conditions are admittedly bad and 
many dishonest actions are brought in the courts, the rules relating to 
discovery and examination before trial offer opportunities to lawyers of 
low ethical standards. As applied to the country as a whole, we think 
the rules relating to these subjects are in line with modern enlightened 
thought on the subject and will not be subjected to abuse. Uniform 
rules of practice and procedure must be drawn to meet conditions 
generally throughout the country and not special conditions in a few 
areas. Our suggestion is that in places like New York City the remedy is 
an improvement in the machinery for disbarring or disciplining lawyers 
guilty of misconduct. 

Outline of Address by William D. Mitchell on Proposed Federal Rules Civil 
Procedure Before the Judicial Section of the American Bar Association (Sept. 
1937), supra note 102.

134  Bell Atlantic Corp. v. Twombly, 550 U.S. 544, 557-58 (2007) (citations 
omitted).

135  Historical Note to 1998 Revision of 28 U.S.C. §1691, at 5 (“Based on 
title 28, U.S.C., 1940 ed., § 721 (R.S. § 911; Mar. 3, 1911, ch. 231, § 291, 
36 Stat. 1167). Provisions as to teste of process issuing from the district courts 
were omitted as superseded by Rule � (b) of the Federal Rules of Civil Procedure.”) 
(emphasis supplied), available at www.gpo.gov/fdsys/pkg/USCODE.../
USCODE-1998-title28-partV.pdf.

136  28 U.S.C. §1691.

137  Id. (“Seal and teste of process. All writs and process issuing from a court 

of the United States shall be under the seal of the court and signed by the 
clerk thereof.”)

138  28 U.S.C. § 2072(b) (“Such rules shall not abridge, enlarge or modify 
any substantive right. All laws in conflict with such rules shall be of no further 
force or effect after such rules have taken effect.”).

139  462 U.S. 919 (1983).

140  H.R. Rep. No. 889, at 28 (1988).

141  See generally Peter G. McCabe, Renewal of the Federal Rulemaking Process, 
44 Am. U. L. Rev. 1655, 1663 (1995).

142  Jackson v. Stinnett, 102 F.3d 132, --- note 3 (5th Cir. 1996) (Garza, J.) 
(“Another good reason not to read the abrogation clause to nullify provisions 
of the PLRA is that such a reading approaches a violation of the Presentment 
Clause and the nondelegation doctrine. The abrogation clause of the Rules 
Enabling Act purports to give the Supreme Court the legislative power to 
repeal any federal law governing practice and procedure in the courts. Under 
the Rules Enabling Act, the Court need only report such changes to Congress 
in the form of a rule, which would acquire the force of law without Congress 
ever casting a single vote. To say the least, such a power would strain the 
Constitution’s limits on the exercise of the legislative power. U.S. Const. art. 
I, § 7, cl. 2; INS v. Chadha, 462 U.S. 919, 950-51, 103 S.Ct. 2764, 2784, 77 
L.Ed.2d 317 (1983); A.L.A. Schechter Poultry Corp. v. United States, 295 U.S. 
495, 529, 55 S.Ct. 837, 843, 79 L.Ed. 1570 (1935); see also Note, supra, 98 
Harv.L.Rev. at 836-37. To avoid such a drastic result, we will not construe the 
abrogation clause to dictate that Rule 24(a) invalidates Congress’s subsequent 
amendments of i.f.p. procedure.”).

143  524 U.S. 417 (1998).

144  Clinton v. City of New York, 524 U.S. at 446 n.40 (“The Government 
argues that the Rules Enabling Act, 28 U.S.C. § 2072(b), permits this Court 
to ‘repeal’ prior laws without violating Article I, §7. Section 2072(b) provides 
that this Court may promulgate rules of procedure for the lower federal courts 
and that ‘[a]ll laws in conflict with such rules shall be of no further force or 
effect after such rules have taken effect.’ See Sibbach v. Wilson & Co., 312 U.S. 
1, 10 (1941) (stating that the procedural rules that this Court promulgates, “if 
they are within the authority granted by Congress, repeal” a prior inconsistent 
procedural statute); see also Henderson v. United States, 517 U.S. 654, 664 
(1996) (citing §2072(b)). In enacting §2072(b), however, Congress expressly 
provided that laws inconsistent with the procedural rules promulgated by this 
Court would automatically be repealed upon the enactment of new rules in 
order to create a uniform system of rules for Article III courts. As in the 
tariff statutes, Congress itself made the decision to repeal prior rules upon the 
occurrence of a particular event—here, the promulgation of procedural rules 
by this Court.”). A similar argument that “Congress itself made the decision 
to repeal prior [administrative decisions] upon the occurrence of a particular 
event” was made unsuccessfully in Chadha. See E. Donald Elliott, INS v. 
Chadha: The Administrative Constitution, the Constitution and the Legislative 
Veto, 1983 Sup. Ct. Rev. 125, 135-137 (1984).

145  U.S. Const. amend. IV, cl. 1.

146  A functional, albeit adventurous, argument might be advanced that a 
summons under Civil Rule 4(b) to appear and defend should be considered 
a “warrant” for purposes of the additional protections of the Warrant Clause 
of the Fourth Amendment. A strong argument has been made on historical 
grounds that the higher standard requiring an advance judicial determination 
of probable cause (as opposed to mere reasonableness) was imposed under 
the Warrant Clause because officers acting under the protection of a warrant 
were not responsible for their actions at common law. Akhil Reed Amar, The 
Fourth Amendment, Boston, and the Writs of Assistance , 30 Suffolk U. L. Rev. 
53 (1996); see also William J. Stuntz, Warrant Clause, in The Heritage Guide 
to the Constitution 326 (Edwin Meese III, David F. Forte & Matthew 
Spaulding eds., 2005)(“When the Fourth Amendment was written, the sole 
remedy for an illegal search or seizure was a lawsuit for money damages. 
Government officials used warrants as a defense against such lawsuits.”). As 
a practical matter, the well-known judicial reluctance to “shift costs” and/or 
impose costs in even the most abusive situations means that someone obtaining 
a civil summons under Rule 4(b) is, as a practical matter, immune from ever 
having to answer in damages for the costs that they impose on others, much 
like an officer serving a search warrant at common law.

147  For an early article observing that the Fourth Amendment applies to 
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civil as well as criminal cases, see Louis J. DeReuil, Applicability of the Fourth 
Amendment in Civil Cases, 1963 Duke L. J. 472 (1963). Unfortunately, 
however, DeReuil, who was serving at the time as an Internal Revenue Service 
attorney, largely limited his observations to summonses in tax cases, but he 
clearly maintains that the Fourth Amendment applies to orders of summons 
in civil cases.

148  United States v. Harris, 403 U.S. 573 (1971) (warrant may issue if there 
is a “substantial basis for crediting” the informant).

149  The Supreme Court last considered Rule 4 in Hanna v. Plumber, 380 
U.S. 460 (1965) (interpreting the Erie doctrine to allow Rule 4 to govern 
service or process even when this would lead to a different outcome than the 
state rule).

150  335 F.3d 807 (8th Cir. 2003).

151  Id. at 809.

152  Larry L. Teply, Ralph U. Whitten & Denis F. Mclaughlin, Cases, 
Text, and Problems On Civil Procedure 32 (2d ed., 2002) (“A summons 
is a paper that notifies the defendant that the actions has been commenced. It 
also commands the defendant to appear and defend the action by a certain date or 
the court will enter a judgment (a default judgment) against the defendant for the 
remedy demanded by the plaintiff.” (emphasis supplied)).

153  United States v. Mendenhall, 446 U.S. 544, 554 (1980) (Stewart, J., 
majority op.) (“[A] person has been ‘seized’ within the meaning of the Fourth 
Amendment only if, in view of all the circumstances surrounding the incident, 
a reasonable person would have believed that he was not free to leave.”).

154  Brower v. County of Inyo, 489 U.S. 593 (1989). 

155  Id. at 596-97.

156  Id. at 596-98 (first emphasis original; second emphasis supplied).

157  United States v. Johnson, 620 F.3d 685, 691 (6th Cir. 2010) (When the 
police yelled “stop” and the defendant obeyed, the defendant was seized.); 
United States v. Salazar, 609 F.3d 1059, 1066-67 (10th Cir. 2010) (An 
individual was seized when he got out of a truck after a command from an 
officer within a patrol car with flashing lights.); United States v. Jones, 562 F.3d 
768, 775 (6th Cir. 2009) (A defendant was seized when he “complied with 
[the officer’s] order to stop.”); see also Brendlin v. California, 551 U.S. 249, 262 
(2007) (A fleeing man is not seized until he is physically overpowered, but one 
sitting in a chair may submit to authority by not getting up to run away.).

158  California v. Hodari D, 499 U.S. 621, 626 (1991) (emphasis supplied).

159  Babcock Civil Procedure Casebook, supra note 23, at 104.

160  Pearson v. Chung, 961 A.2d 1067, 1070 (D.C. 2008).

161  By contrast, the magistrate courts of the Republic of South Africa 
specifically authorize the clerk to decline to issue a summons if an excessive 
amount is claimed for attorney’s costs or court fees. Torquil M. Paterson, 
Eckard’s Principles of Civil Procedure in the Magistrate’s Courts 94 
(5th ed., 2005).

162  Admittedly, there are lower court cases that come out the other way, 
but most of them merely announce the result that being required to come 
to court, without more, is not a constitutional “seizure” without the type of 
deeper historical and functional analysis made by Justice Ginsburg. See, e.g., 
Britton v. Maloney, 196 F.3d 24, 30 (1st Cir. 1999) (“Absent any evidence 
that [plaintiff] was arrested, detained, restricted in his travel, or otherwise 
subject to a deprivation of his liberty before the charges against him were 
dismissed, the fact that he was given a date to appear in court is insufficient to 
establish a seizure within the meaning of the Fourth Amendment.”).

163  510 U.S. 266, 279 (1994) (Ginsburg, J., concurring).

164  Id.

165  United States v. Gobey, 12 F.3d 964, 967 (10th Cir. 1993) (Under the 
federal rules [of criminal procedure] . . . . a summons cannot be issued in the 
first instance without probable cause, the decision of a neutral magistrate, and 
the requisite particularity.”); accord United States v. Greenberg, 320 F.2d 467, 
472 (9th Cir. 1963); United States v. Hondras, 176 F. Supp. 2d 855, 858 
(E.D. Wis. 2001). 

The language of Rule 9(a) indicates that the issuance of a summons in 
a criminal case requires probable cause when it says that at the request 

of the government, the court must issue a summons “if one or more 
affidavits accompanying the information establish probable cause.” U.S. 
v. Herndon, 546 F. Supp. 2d 854, 857-58 (E.D. Cal. 2008). 

Charles Alan Wright & Andrew D. Leipolda, Federal Rules of 
Criminal Procedure § 51 A (2010).

166  Schulz v. I.R.S., 395 F.3d 463, 465 (2d Cir. 2005), as clarified on 
reh’g, 413 F.3d 297 (2d Cir. 2005) (“[A]bsent an effort to seek enforcement 
through a federal court, IRS summonses apply no force to taxpayers, and no 
consequence whatever can befall a taxpayer who refuses, ignores, or otherwise 
does not comply with an IRS summons until that summons is backed by a 
federal court order.”). 

167  United States v. Morton Salt, 338 U.S. 632 (1950) (Court will enforce 
administrative subpoena if, but only if, “reasonable.”).

168  SEC v. Arthur Young & Co., 584 F.2d 1018, 1034 (D.C. Cir. 1978), 
cert. denied, 439 U.S. 1071 (1979) (“[T]he power to exact reimbursement as 
the price of enforcement is soundly exercised only when the financial burden 
of compliance exceeds that which the party ought reasonably be made to 
shoulder.”).

169  A “seizure” of property occurs when “there is some meaningful interference 
[by the state] with an individual’s possessory interests in that property.” Soldal 
v. Cook County, Ill., 506 U.S. 56, 61 (1992).

170  “No person shall . . . be deprived of . . . property, without due process 
of law; nor shall private property be taken for public use, without just 
compensation.” U.S. Const. amend. V.

171  See Jennifer B. Arlin, Of Property Rights and the Fifth Amendment: 
FIRREA’s Cross-Guarantee Reexamined, 33 Wm. & Mary L. Rev. 293 (1991), 
available at http://scholarship.law.wm.edu/wmlr/vol33/ iss1/13 (“A taking is 
distinct from a deprivation in several ways. First, when the government ‘takes’ 
property, it takes it for public use and is required to pay just compensation. 
. . . This clause is stricter than the first clause of the Fifth Amendment, the 
Deprivations Clause, because it can apply only to private property being taken 
for public use. The Takings Clause requires no process; its only requirement 
is that the former property owner be reimbursed ‘justly’ for the value of the 
property.” (citations omitted)).

172  The narrow exception in which the Takings Clause may also be implicated 
is the special circumstance discussed hereafter in which defendants are required 
to subsidize investigations in the “reasonable but speculative” category of cases 
discussed hereafter, infra p. 126.

173  In re Sinking Fund Cases, 99 U.S. 700, 718-19 (1878) (“The United 
States cannot any more than a State interfere with private rights, except for 
legitimate governmental purposes. They are . . . prohibited from depriving 
persons or corporations of property without due process of law.”).

174  In addition, although not relevant here, some cases state that “property” 
is defined more broadly for purposes of the Deprivation Clause than for the 
Takings Clause. Corn v. City of Lauderdale Lakes, 95 F.3d 1066, 1075 (11th 
Cir. 1996) (“‘Property’ as used in the Just Compensation Clause is defined 
much more narrowly than in the due process clauses.”).

175  GE v. Jackson, 610 F.3d 110 (D.C. Cir. 2010), cert. denied, 79 U.S.L.W. 
3685 (U.S. June 6, 2011) (“The parties agree that the costs of compliance and 
the monetary fines and damages associated with noncompliance qualify as 
protected property interests.”); Solid State Circuits, Inc. v. EPA, 812 F.2d 383, 
391-92 (8th Cir. 1987); Wagner Seed Co. v. Daggett, 800 F.2d 310, 316 (2d 
Cir. 1986); Employers Ins. of Wausau v. Browner, 52 F.3d 656, 664 (7th Cir. 
1995); see also Sackett v. EPA, 622 F.3d 1139 (9th Cir, 2010), cert. granted, 80 
U.S.L.W. 3003 (U.S. June 28, 2011) (No. 10-1062).

176  Binyamin Appelbaum, Investors Put Money on Lawsuits to Get Payouts, 
N.Y. Times, Nov. 14, 2010, available at http://www.nytimes.com/2010/11/15/
business/15lawsuit.html. 

177  Emery G. Lee III & Thomas E. Willging, Fed. Judicial Ctr., 
Litigation Costs in Civil Cases: Multivariate Analysis - Report to the 
Judicial Conference Advisory Committee on Civil Rules (2010); see 
also William H. J. Hubbard, Civil Justice Reform Group, Preliminary 
Report on the Preservation Costs Survey of Major Companies (2011) 
(Costs of litigation in some cases are significantly higher as costs exhibit a 
“long tail,” meaning that a small fraction of cases account for most of the 
expenses associated with individual cases.).
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178  See, e.g., Hampton v. Mow Sun Wong, 426 U.S. 88, 100 (1976) (“The 
federal sovereign, like the States, must govern impartially. . . .”); see also 
Buckley v. Valeo, 424 U.S. 1, 93 (1976); Weinberger v. Wiesenfeld, 420 U.S. 
636, 638 n.2 (1975) (“Equal protection analysis in the Fifth Amendment area 
is the same as that under the Fourteenth Amendment.’’).

179  See, e.g., Mullane v. Cent. Hanover Bank & Trust Co., 339 U.S. 306 
(1950).

180  Andrew H. Hershey, Justice and Bureaucracy: The English Royal Writ and 
“12��,” 113 Eng. Hist. Rev. 829, 838 (1998) (describing difficulties and 
expense of travel to court to complain or answer). At a later date, an alternative 
procedure called the querela developed in which someone could present their 
claims orally to four knights in a local country court, rather than travel to 
where the King and his Chancery clerks were present. Id. at 844-850. 

181  395 U.S. 337 (1969) (Statute permitting prejudgment garnishment of 
wages without notice and prior hearing violates due process).

182  407 U.S. 67 (1972) (State replevin provisions that permitted vendors to 
have goods to be seized through an ex parte application to a court clerk and 
posting of a bond violates due process.).

183  It is well-settled that even preliminary and temporary deprivations of 
property require process appropriate to the circumstances. Niki Kuckesd, 
Civil Due Process, Criminal Due Process, 25 Yale L. & Pol’y Rev. 1, 12 (2006) 
(“Due process requires hearing procedures with respect to temporary or 
preliminary deprivations, as well as for those that are final and permanent.”). 

184  419 U.S. (1975) (invalidating an ex parte garnishment statute that 
failed to provide for notice and prior hearing or to require a bond, a detailed 
affidavit setting out the claim, the determination of a neutral magistrate, or a 
prompt post-deprivation hearing).

185  Id. at 606-608.

186  416 U.S. 600 (1974).

187  Id. at 615-618.

188  A cause of action for abuse of process generally requires proof of an ulterior 
motive or improper purpose. See Nat’l Ass’n of Prof ’l Baseball Leagues, Inc. v. 
Very Minor Leagues, Inc., 223 F.3d 1143, 1152 (10th Cir. 2000) (“The elements 
of abuse of process are (1) the improper use of the court’s process (2) primarily 
for an ulterior purpose (3) with resulting damage to the plaintiff asserting the 
misuse.”); Vittands v. Sudduth, 730 N.E.2d 325, 332 (Mass. App. Ct. 2000) 
(“The essential elements of the tort of abuse of process are (1) process was used; 
(2) for an ulterior or illegitimate purpose; (3) resulting in damage.”) (internal 
quotations omitted); see also 1 Am. Jur. 2d Abuse of Process § 6 (“ulterior motive 
or purpose generally required in an abuse of process action”); id. (“[M]ere ill 
will or spite toward the adverse party in a proceeding does not constitute an 
ulterior or improper motive, where the process is used only for the purpose for 
which it was designed and intended.”).

In addition, in most jurisdictions, a suit for malicious prosecution 
requires not only proof of an improper purpose, but also subjective knowledge 
by the person filing suit that there were no reasonable grounds for suing. See 52 
Am. Jur. 2d Malicious Prosecution § 1 (“A malicious prosecution may be briefly 
defined as one that is begun in malice and without probable cause to believe it 
can succeed, and that finally ends in failure.”). Merely filing a lawsuit that the 
state would have determined on preliminary review to be insufficiently well-
founded to require the person sued to answer would not necessarily be actionable 
either as an abuse of process nor a malicious prosecution. See Campbell v. City 
of San Antonio, 43 F.3d 973, 979 (5th Cir. 1995) (Malicious prosecution claims 
require a showing of malice, ill will, or improper purpose.). Nor do prevailing 
rules and practices for assessing costs require the person suing to reimburse 
those who were sued for their costs merely because the claims under suit turn 
out to be unfounded. See generally Charles A. Wright & Arthur R. Miller, 
10 Federal Practice & Procedure: Civil § 2668 (3d ed., 2010).

189  501 U.S. 1 (1991).

190  “We agree with the Court of Appeals that the property interests 
that attachment affects are significant. For a property owner like Doehr, 
attachment ordinarily clouds title; impairs the ability to sell or otherwise 
alienate the property; taints any credit rating; reduces the chance of obtaining 
a home equity loan or additional mortgage; and can even place an existing 
mortgage in technical default where there is an insecurity clause. . . . [T]he 
State correctly points out that these effects do not amount to a complete, 

physical, or permanent deprivation of real property . . . .” Doehr, 501 U.S. 
at 11; see also Doehr, 501 U.S. at 26, 27 (Rehnquist, C.J., and Blackmun, J., 
concurring) (“In the present case, on the other hand, [unlike prior precedents] 
Connecticut’s prejudgment attachment on real property statute, which secures 
an incipient lien for the plaintiff, does not deprive the defendant of the use or 
possession of the property.”).

191  Doehr, 501 U.S.

192  Id. at 13.

193  424 U.S. 319, 335 (1976).

194  Doehr, 501 U.S. at 13-14 (both emphases supplied). 

195  Id. at 14-15 (“Connecticut points out that the statute also [in addition to 
an ex parte judicial determination of probable cause] provides an ‘expeditiou 
[s]’ postattachment adversary hearing; notice for such a hearing; judicial 
review of an adverse decision; and a double damages action if the original suit 
is commenced without probable cause.”(citations and footnotes omitted)).

196  Id. at 18-23.

197  That term should be grating to anyone graduating from any law school 
that teaches law and economics after about 1980, as Nobel Prize-winning 
economist Ronald Coase showed in a famous article long ago that costs do 
not naturally “belong” to either plaintiffs or defendants. Ronald Coase, The 
Problem of Social Cost, 3 J.L. & Econ. 1 (1960).

198  See Martin H. Redish & Colleen McNamara, Back to the Future: Discovery 
Cost Allocation and Modern Procedural Theory, 79 Geo. Wash. L. Rev. 773 
(2011).

199  See supra text at note 64. See also Doehr, 501 U.S. at 9 (stating question 
as “what process must be afforded by a state statute enabling an individual to 
enlist the aid of the State to deprive another of his or her property by means 
of the prejudgment attachment or similar procedure”).

200  See supra p. 115.

201  Carter v. Carter Coal Co., 298 U.S. 238, 310 (1936) (Fifth Amendment 
due process limits authority of federal government to delegate to other coal 
producers the power to fix wages and hours.); see also President George 
H.W. Bush, Statement on Signing the Negotiated Rulemaking Act of 1990 
(Nov. 29, 1990), available at http://www.presidency.ucsb.edu/ws/index.
php?pid=19115. 

202  Seattle Title Trust Co. v. Roberge, 278 U.S. 116 (1928) (zoning variance 
only by consent of adjacent owners unconstitutional); Eubank v. City of 
Richmond, 226 U.S. 137 (1912) (setting of property line by adjacent owners 
unconstitutional).

203  Even if lawyers admitted to practice before a court are considered 
“officers of the court,” they still have a financial interest in the decisions that 
they make. And note also that the power to require the clerk to issue a court 
order of summons is not limited to officers of the court, but may be exercised 
by any person, whether or not admitted to practice before the court.

204  Tumey v. Ohio, 273 U.S. 510 (1927) (Due process is violated if judge 
has a personal, direct and substantial financial interest in the outcome.); see 
also Caperton v. A. T. Massey Coal Co., Inc., 129 S. Ct. 2252 (2009) (Due 
process is violated by judge who received large campaign contributions from 
litigant.).

205  Fed. R. Civ. P. 11(b)(2) (“[T]he factual contentions have evidentiary 
support or, if specifically so identified, will likely have evidentiary support 
after a reasonable opportunity for further investigation or discovery.”).

206  Id.

207  See Robert G. Bone, Twombly, Pleading Rules, and the Regulation of Court 
Access, 94 Iowa L. Rev. 873, 932-35 (2009).

208  Cf. Redish & McNamara, supra note 198 (“liken[ing] the discovery process 
to a quasi-contract, and argu[ing] that it is morally untenable to allow the 
requesting party to retain the benefit of its opponent’s labor without, at the very 
least, reimbursing the costs of discovery incurred by the producing party”).

209  George A. Akerloff & Paul M. Romer, Looting: The Economic Underworld 
of Bankruptcy for Profit, 2 Brookings Papers of Economic Activity 1 
(1993).
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I. Introduction

I show my Civil Procedure students a video on electronically 
stored information (“ESI”) created by Jason Baron and 
Ralph Losey.1 The video, set to the type of pulsating 

electronic music normally heard prior to kickoff, sets forth a 
series of factoids about ESI. There will soon be more bytes of 
ESI than stars in the universe, it would take six million years to 
read each web page in the known universe, and we are awash in 
billions and trillions of e-mails, tweets, text messages and Google 
searches.2 The video refers to studies showing that most of this 
information is never produced—and often not even thought 
of—in the discovery process.3 It points out that the most 
common forms of retrieval, such as Boolean key word searches, 
find a relatively small percentage of “relevant” documents.4 For 
Baron and Losey, the “near future” is that litigants cannot “afford 
the whole truth,” but they suggest (with, I hope and suspect, 
tongues in cheek) that the “far future” is discovery conducted 
by artificial intelligence agents. The answer to the challenges of 
E-discovery, in other words, is the creation of E-lawyers.

The video is an engaging and well done representative of 
an emerging genre in the litigation literature which I prefer to 
call Electronic Gothic. It tends, unintentionally or otherwise, 
to frighten litigants and lawyers about the irresistible world 
of litigation holds, search protocols, document retention, 
preservation of records, recovery of lost materials, data mining, 
metadata, and iterative multi-phase discovery. The vehicle 
is often tales about sanctions for the loss or destruction of 
information that a party did not know it had, was (at least 
subjectively) unaware that is was obligated to keep, or had 
inadvertently deleted.

Law firms have formed E-discovery groups, and lawyers 
have fashioned careers as “E-discovery attorneys.” One such 
lawyer admonishes law students to embrace their “inner geek,” 
saying that, “if you did not go to law school to work with 
computers and data bases, then you might want to rethink being 
a litigator . . . .”5 Another prominent expert on the discovery of 
ESI pointed out that lawyers tend to be drawn to the profession 
from a certain acuity in “liberal arts logical analysis”—i.e., the 
verbal and analytic skills that have traditionally been at the 
heart of the lawyerly craft. The profession, he suggested, needs 
to remake itself.

E-discovery is certainly here to stay because, absent 
a disaster that sends civilization to the stone ages, the 
digitalization of life is here to stay. The complexity of managing 
ESI in litigation is almost certain to grow as what we can create 
and where we can send it grows increasingly robust. While some 
of these advances may aid in the management of E-discovery, it 
seems a safe bet, as Losey and Baron suggest, that the location 
and production of ESI is going to get much harder before it 
gets appreciably easier. But, I want to suggest, the answer—even 
in the near term—is not to lament our inability to get at the 
“whole truth” and dream of robo-lawyers. Whether or not Losey 
and Baron are right in suggesting that we cannot afford “the 
whole truth,” it is beyond doubt that ESI cannot be treated 
like paper in discovery.

But it is less obvious that much of the “truth” is really 
lost. The idea, undergirding much of discovery practice, that 
any information anywhere that might conceivably be helpful 
on any issue ought to be available for perusal is a notion that 
only lawyers could love. Other professions—doctors, design 
engineers, research scientists—have long had to accept the idea 
that a certain quantity of information will have to be “enough” 
and that one must somehow live with the ensuing uncertainty. 
Lawyers cannot now—and never have been able to—do 
otherwise. But something in the notion of open discovery, self 
interest (more discovery is more work), and the human fear of 
“missing something” 6 seem to have made lawyers peculiarly 
resistant to this idea.7

While the growth of ESI is irresistible, it faces an 
unmovable limiting principle. However voluminous and 
dynamic electronic information may become, human beings 
remain blissfully limited in their capacity to process information. 
As long as litigation remains concerned with the endeavors of 
mortals, the percentage of nonduplicative ESI that is in fact 
relevant to the “whole truth” is likely to remain rather limited. 
Aided by modern technology, human beings may come to create 
information that is dynamic and voluminous by increasingly 
committing all random thoughts to writings digitally retained. 
But only so much of it can ever be used. Consequently, it is 
likely not possible that all—or even a substantial part of it—will 
be relevant to whatever human activity has become the object 
of litigation and necessary for a fair and just resolution of the 
underlying controversy.

The development of E-discovery principles and rules have 
been an effort to balance cost against the value of the information 
utilizing the traditional tools of judicial management of 
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discovery, i.e., ad hoc and factually intensive balancing. This 
will continue to be necessary. But I want to suggest another 
paradigm. As ESI multiplies, organizations will have to find 
ways to retain and have access to that information which is 
necessary to conduct business, i.e., to sell and design things, to 
hire and fire people, and to do all the other things that happen 
in the real world and become the subject of litigation.

There ought to be, at minimum, a strong presumption 
that the retention and retrieval policies created to manage this 
information outside the litigation process are likely to catch 
almost all the information that is relevant within it.8 Although 
this concept has found its way into the 2006 amendments to 
the Federal Rules and pertinent case law, there is more work 
to be done.

II. ESI Is Different

A. The Challenges of ESI

As noted above, the digitalization of life has threatened 
to overwhelm the process of relatively unfettered party 
directed discovery. The challenges presented by the discovery 
of electronically stored information may not be entirely “new,” 
but they are “more.”9 The electronic revolution has resulted in a 
substantial—indeed geometric—increase in matters committed 
to writing. What may have been communicated by phone or in 
person or not communicated at all may now be expressed in e-
mails, text messages, tweets, etc. Efforts to retrieve information 
or records of the transmission of these communications 
that, in the past, were unlikely to have even been created are 
now memorialized in the records of search engines and the 
“metadata” of information systems.10 Human interactions and 
communications are now increasingly recorded somewhere. As 
two commentators recently observed:

Information inflation reflects the fact that civilization has 
entered a new phase. Human beings are now integrated 
into reality quite differently than before. They can 
instantaneously write to millions. They engage in real 
time writing of instant messages, wikis, blogs and avatars. 
Consequently, the flux of writing has grown exponentially, 
with resulting impact on cultural evolution. All this affects 
litigation. Vast quantities of new writing forms challenge 
the legal profession to exercise novel skills.11

This is the temptation of E-discovery: the notion that 
“somewhere” in that mass of information “someone” may 
have written “something” that will be relevant to the issues in 
litigation.

Not only are more records created, they are far more 
likely to remain in existence not only “somewhere” but often 
in multiple places. The storage of electronic information, while 
expensive, is easier and less expensive than the retention of 
what have traditionally been much smaller quantities of paper 
records. These stored records can, moreover, often be searched 
electronically to identify some subset of at least potentially 
relevant materials. This, too, creates opportunities to find 
“something” that might advance a litigant’s cause.

But there are other aspects of ESI that confound these 
opportunities. Electronic data is dynamic. It can be altered—
sometimes automatically and unintentionally—through the 

normal operation of the system that created it. Because there 
is a cost—both in dollars and system efficiencies—to retaining 
it, it may be automatically deleted or “overwritten.” While 
its deletion may not be irrevocable, it may make it relatively 
inaccessible, i.e., it can be recovered only at great cost and 
effort. An electronic document can, moreover, be repeatedly 
duplicated and transmitted to numerous recipients. Thus, it 
can be found in numerous “places”—not all of which are self-
evident. The advent of “cloud computing” and applications like 
Google documents (or the simple fact that home computers may 
be put to business and professional use) raises the likelihood 
that certain documents may reside “out” of the responding 
organization.

We can go on. As the volume of information metastasizes, 
it overwhelms the capacity of human beings—and traditional 
electronic search methods—to review. ESI will generally have 
associated “metadata” that may provide information about when 
documents were created, altered, and transmitted. Deciphering 
that data—and even the documents themselves—may require 
an understanding—or even the use—of the system on which 
they were created. Because ESI may be automatically deleted 
or altered, the onset of litigation (or the apprehension of 
its potential) may require intervention to suspend those 
processes. Although notions of preserving relevant evidence—or 
sanctioning parties for spoliation—are not new, implementing 
these “litigation holds” is complicated and expensive,12 requiring 
an understanding of just where diffuse forms of information 
can be found and predicting what may be relevant to litigation 
in which the claims and defenses may be nascent, ill-defined 
and imperfectly understood.

Finally, efforts to locate, preserve, and retrieve ESI are 
less transparent and straightforward than simply searching 
paper records. They require the application of expertise and 
can often result in complicated disputes about what can and 
cannot be readily obtained and lead to satellite litigation and 
“discovery about discovery.” This substantially increases the cost 
of discovery management and disputes. It requires software, 
consultants, and, as noted earlier, attorneys specially versed in 
the nature of the game.

B. Responding to the Challenges

Of course, these problems have not gone unnoticed 
and unaddressed. In 2004, a group of prominent jurists, 
practitioners, and academics announced (and then subsequently 
revised) the Sedona Principles.13 These fourteen principles seek 
to balance the need for discovery of ESI against its cost and 
unique challenges. They create a duty to preserve information 
but not one that requires a party to take “every conceivable 
step” or preserve “‘deleted, shadowed fragmented or residual’ 
information absent a showing of special need and relevance.” 
In ordering discovery, courts should balance “cost, burden and 
need” considering the “nature of the litigation and amount of 
controversy.” The primary (but apparently not exclusive) focus 
of E-discovery should be on “active data and information as 
opposed to disaster recovery back-up tapes and other sources 
that are not reasonably accessible.” “Cost shifting” from 
the “responding” to the “requesting” party can happen on 
satisfaction of a multi-factor test. One commentator recently 
extolled the “enduring relevance” of the Principles.
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In a now famous series of opinions in a case called 
Zubulake v. UBS Warburg LLC, Judge Shira A. Scheindlin 
attempted a similar balance in the context of employment 
litigation involving the preservation and production of a large 
volume of e-mails. The decisions, now a staple of most Civil 
Procedure textbooks, largely track the Principles, announcing 
a set of principles calling for a level of discovery and burden 
that is “just right.” The Zubulake series repeated the now well-
accepted notion that “[t]he universe of discoverable material 
has expanded exponentially and ‘discovery is not just about 
uncovering the truth, but also about how much truth parties 
can afford to disinter.’”14 The cases recognized a seven factor test 
for shifting the cost of discovery.15

But this cost shifting, at least in Judge Scheindlin’s 
view, should not apply to “readily accessible ESI” to which 
the “normal rules of discovery” should apply.16 The decisions 
made clear that a party must implement a “litigation hold” on 
ESI once it is on notice (i.e., knows or should know) that the 
information may be relevant to current or future litigation:

As a general rule, once a party reasonably anticipates 
litigation, it must suspend its routine document retention 
or destruction policy and put in place a “litigation hold” to 
ensure the preservation of relevant documents. A litigation 
hold does not apply to inaccessible backup tapes, which 
may continue to be recycled on the schedule set forth in 
the company’s policy. On the other hand, if backup tapes 
are accessible, then such tapes would likely be subject to 
the litigation hold.17

Under these circumstances:

First, counsel must issue a “litigation hold” whenever 
litigation is reasonably anticipated. Counsel has a duty to 
remind employees that the litigation hold is still in effect. 
Second, counsel must communicate with “key players” and 
remind them of the duty to preserve. Further, counsel must 
become fully familiar with his client’s document retention 
policies. Last, counsel must instruct his clients to produce 
all relevant data and ensure the evidence is stored in a safe 
place to avoid intentional or inadvertent destruction of 
potentially relevant data. Once counsel takes these steps, 
the client is fully on notice of its discovery obligations.18

Zubulake and cases like it are certainly helpful, but 
drawing lessons from reported decisions is difficult. The cases 
are fact-intensive, and the pertinent facts are highly technical. 
In a recent opinion by Judge Scheindlin, subtitled “Zubulake 
revisited,” it takes eighty pages to describe the E-discovery 
malfeasance of the plaintiff.19 A recent article describing E-
discovery cases since 2006 offers relatively little guidance beyond 
the common place. Having read summaries of approximately 
150 cases, one knows little that is new. That is not a criticism. 
It’s not clear that more guidance is readily found.

In 2006, the Federal Rules of Civil Procedure were 
amended to address the problems presented by ESI. Pursuant 
to amended Rule 26(b), ESI need not be produced from sources 
that the responding party has identified as not reasonably 
accessible because of undue burden or cost subject to judicial 
review. Courts may limit discovery if it is unreasonably 

cumulative or duplicative or can be obtained from another 
source that is more convenient, less burdensome, or expensive. 
They may restrict discovery if the seeking party has had ample 
opportunity to obtain the information or if the burden or 
expense of proposed discovery outweighs “its likely benefit 
considering the needs of the case, the amount in controversy, 
the parties’ resources, the importance of the issues at stake in 
the action and the importance of discovery in resolving the 
issues.” By case law, although not rule, parties are required 
to take reasonable steps to preserve ESI when they “know or 
should know” of the potential to litigation for which it may be 
relevant. Federal Rule of Civil Procedure 37(e) provides that 
“absent extraordinary circumstances, a court may not impose 
sanctions when ESI is lost” as a result of the routine, good faith 
operation of an electronic information system.”

C. The Inadequacy of the Response

All of this is eminently reasonable but, it would seem, not 
particularly effective. The standard for implementing a litigation 
hold is, for example, an invitation for an argument. It does little 
to define what must be held or how prescient the holding party 
must prove to be. Whether or not something is “reasonably 
accessible” is undefined, as is the “routine, good faith operation” 
of an information system. Of course, all legal standards are 
more or less underdetermined, but the vague nature of these 
standards may be more problematic in the context of discovery 
which is—and must largely remain—a process largely managed 
by the parties and one in which judicial intervention is difficult 
due to the nascent and ill-defined nature of the issues to be tried 
and the complex and technical nature of ESI.

Judges must assess such claims or evaluate the burden, 
need, and proportionality of proposed discovery with 
incomplete knowledge of the claims and defenses. The 
complexity of evaluating competing claims about the nature of 
the information sought and the cost of obtaining it may require 
the equivalent of a small (or not so small) trial—something 
difficult to do in the context of motion practice. The best way 
to avoid a premature (and perhaps incorrect) decision is often 
to err on the side of permitting discovery.

The standard of Rule 26(b)(2)(C)(iii)—the balancing 
of cost and burden proportionately—may be the principle 
by which most disputes regarding the scope of discovery are 
resolved.20 That rule and its associated principles all contemplate 
relatively uncabined balancing of multiple factors. Nothing 
is foreclosed. Little is mandated. No relevant factors are 
excluded, but no particular result is mandated. While it is 
difficult to formulate specific legal rules that will do much more 
under complex circumstances, multi-faceted and ambiguous 
balancing in response to complicated and expensive questions 
provide little guidance. Standards that call for things that are 
“reasonable” and prohibit that which is “undue” are no better 
than admonitions to do “right.” A seven part test for anything 
permits almost any result.

While some have endorsed—or at least accepted—the 
notion of judge as manager,21 it is hard to imagine, given the 
volume of litigation, that discovery could work as anything 
other than a process that is largely party managed. There is 
simply too much litigation and cases and too much information 
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for judges of special masters to become involved in more than 
a fraction of cases. Management of the process by the parties 
works best if there are rules that effectively provide relatively 
clear direction or both sides have comparable incentives driving 
them within a realm of “reasonable behavior.” In cases in which 
both parties are more or less equally subject to the costs and 
burdens of electronic discovery, each side can expect the other 
to be as aggressive or reasonable as it has been. This form of 
mutually assured destruction may discipline the parties and 
temper the discovery “arms race.” But, in cases of asymmetrical 
information, i.e., those in which the bulk of information 
(particularly ESI) resides with one party, incentives diverge. 
Where the burden of responding to discovery is largely borne 
by one side, there are fewer incentives to self discipline.

Even when we do move to judicial management, 
judges must assess such claims or evaluate the burden, need, 
and proportionality of proposed discovery with incomplete 
knowledge of the claims and defenses. Although the rule 
requires parties to meet and confer and a mantra of the E-
discovery industry is to call for “collaborative” discovery, parties 
famously disagree about the value of their cases and the extent 
of the burden that they are asking another to assume. However 
they agree on the principle of proportionality, that agreement 
is swamped by radically different perceptions of the amount at 
stake and the likelihood of recovery.

D. The Implications of Inadequacy

If the only implication of this were to increase the costs 
of discovery, it would be bad enough. But increasing the cost 
of litigation, particularly in the context of a system with at least 
some form of notice pleading, changes the dynamics of the 
litigation process and the calculus surrounding the management 
of litigation risk. The ability to assert a colorable claim, i.e., one 
that can survive a motion to dismiss and trigger the process of 
discovery, is an asset. Because it costs something—often quite 
a lot—to make such a claim go away—and litigation risk can 
rarely be dismissed—whatever increases the cost of the process 
increases the value of that asset. This materially alters the 
settlement calculus.

III. Another Response

A. A Modest Presumption

The rules ought to be amended to strengthen the 
presumption, begun with the 2006 amendments, that adherence 
to retention and retrieval policies adopted outside the context of 
litigation and consistently applied ought to be the measure of a 
party’s obligation to maintain and produce ESI. The idea, not 
unrelated to Rule 34’s longstanding option to produce records 
as they are kept in the ordinary course of business, is rooted in 
the idea that most organizations formulate such policies in good 
faith and, in fact, probably cannot know in advance whether the 
retention of information will “hurt” or “help” their litigation 
prospects. How much ESI to keep, where to keep it, and how 
to get at it are generally determined by the need to have access 
to information necessary to do business. Policies are presumably 
adopted in a way that will permit access to records that one 
needs to address the design and performance of products, the 
management of employees, and other aspects of the business 

that are likely to become the subject of litigation. If that is the 
case, most all relevant information will remain accessible under 
such generally applicable and neutrally framed policies.

To be sure, the current Federal Rules permit courts to 
limit E-discovery to documents resident in these systems, and, 
at least on its face, Fed. R. Civ. P. 26(b) creates a presumption 
against the discovery of ESI that is not reasonably accessible. 
But it may be well to make clear that, absent extraordinary 
circumstances, a party is required to produce only that ESI 
resident in the active systems maintained by it in the ordinary 
course of business. What I am suggesting is a bit of a paradigm 
shift. Perhaps we need be less concerned with whether the 
discovery of ESI falls beyond a pale of acceptable burden and 
cost and more concerned with whether the information sought 
can be found within a set of sources most likely to contain 
relevant records and can be accessed in a way that a party’s 
normal records management system permits.

An example of such an approach is reflected in an 
amendment to Rule 26 proposed by certain defense bar 
organizations in a white paper presented in a recent conference 
on civil litigation at Duke University Law School, specifying 
that certain categories of ESI that are not available in the 
ordinary course of business need not be produced:

(B) Specific Limitations on Electronically Stored 
Information.

(i) A party need not provide discovery of the 
following categories of electronically stored information 
from sources, absent a showing by the receiving party 
of substantial need and good cause, subject to the 
proportionality assessment pursuant to Rule 2�(b)(2)(C):

(a) deleted, slack, fragmented, or other data only 
accessible by forensics;

(b) random access memory (RAM), temp files, or 
other ephemeral data that are difficult to preserve without 
disabling the operating system;

(c) on-line access data such as temporary internet 
files, history, cache, cookies, and the like;

(d) data in metadata fields that are frequently 
updated automatically, such as last-opened dates;

(e)  information whose retrieval cannot 
be accomplished without substantial additional 
programming, or without transforming it into another 
form before search and retrieval can be achieved;

(f ) backup data that are substantially duplicative 
of data that are more accessible elsewhere;

(g) physically damaged media;

(h) legacy data remaining from obsolete systems 
that is unintelligible on successor systems; or

(i) any other data that are not available to the 
producing party in the ordinary course of business and 
that the party identifies as not reasonably accessible 
because of undue burden or cost and that on motion 
to compel discovery or for a protective order, if any, 
the party from whom discovery of such information 
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is sought shows is not reasonably accessible because 
of undue burden or cost.22

The proposed amendment provides additional guidance 
for both parties and courts and, importantly, roots that guidance 
in deference to systems established to conduct business. It retains 
current language requiring that, under certain circumstances, 
a party seeking to withhold information that might otherwise 
be discoverable must demonstrate that it is not reasonably 
accessible due to undue burden and cost. However, it makes 
clear that certain specified sources of information need not 
be searched or produced without such a showing, including 
information whose retrieval would require substantial additional 
programming or transformation or which cannot be obtained 
in the ordinary course of business. Although the proposed 
amendment does not unambiguously establish “active” ESI 
under a generally applicable retention policy as the entire 
universe for E-discovery, the recognition that most relevant 
documents are likely to be found within records retained and 
accessible under such policies informs its restrictions on the 
scope of discovery.

This will not obviate the need for litigation holds. The fact 
of litigation or its reasonable anticipation may affect the need 
to retain ESI, and parties ought to remain under an obligation 
to preserve potential ESI once litigation has been commenced 
or can be reasonably anticipated. An amendment proposed by 
the white paper delivered at Duke calls for parallel restrictions 
on the type of ESI that must be preserved, once again providing 
more particular guidance that reflects a judgment about where 
potentially relevant information is most likely to be found:

(2) Specific Limitations on Electronically Stored 
Information

Absent court order demonstrating that the 
requesting party has (1) a substantial need for discovery 
of the electronically stored information requested and (2) 
preservation is subject to the limitations of Rule 26(h)(1), 
a party need not preserve the following categories of 
electronically stored information:

(A) deleted, slack, fragmented, or other data only 
accessible for forensics;

(B) random access memory (RAM), temp files, 
or other ephemeral data that are difficult to preserve 
without disabling the operating system;

(C) on-line access data such as temporary internet 
files, history, cache, cookies, and the like;

(D) data in metadata fields that are frequently 
updated automatically, such as last-opened dates;

(E) information whose retrieval cannot 
be accomplished without substantial additional 
programming, or without transferring it into another 
form before search and retrieval can be achieved;

(F) backup data that are substantially duplicative 
of data that are more accessible elsewhere;

(G) physically damaged media;

(H) legacy data remaining from obsolete systems 
that is unintelligible on successor systems; or

(I) any other data that are not available to the 
producing party in the ordinary course of business.

It is certainly possible that the exclusion of these sources 
of information from preservation and production will eliminate 
some information that might be relevant to litigation. It is less 
clear that they will render the results less accurate.

The amendments proposed at Duke also modify Rule 
37(e) to make clear that sanctions may not be imposed for the 
failure to preserve ESI in the absence of a finding of willful 
conduct. This expansion of the rule’s safe harbor provision 
furthers the emphasis on normally followed retention and 
retrieval procedures. The difficulty, however, is that sanctions 
for failure to preserve documents generally contain some 
presumption that the lost information would have helped the 
requesting party or hurt whomever has failed to produce it. But, 
in the absence of some finding of willfulness, that presumption 
is unwarranted. Although a responding party might certainly 
be required to restore the cost of recovering lost ESI, further 
sanctions as a consequence of negligence are problematic at 
least in the absence of some information about whether lost 
ESI would have helped or hurt the responding party.

B. Cost Allocation

The amendments proposed by the defense bar do some 
additional useful things such as limiting the number of 
document requests and the sources that can be searched.23 
Nevertheless, limitation of the universe of ESI that must 
be preserved and produced won’t resolve all of the special 
challenges presented by E-discovery. Even active data systems 
maintained by parties in the ordinary course of business may 
produce enormous quantities of information. Presumably, 
parties will create methods of retrieving pertinent information 
for business purposes that balance the needs of that information 
with the cost of retrieval. Those systems ought to be treated as 
presumptively sufficient.

But most regularly maintained data bases are subject 
to some form of keyword or other electronic search that 
will, even without duplicates, result in mass quantities of 
information that will be exceeding expensive—or even stretch 
human capacities—to review. Perhaps the best solution to this 
problem is to place the cost of discovery with the requesting 
party. Internalization of externalized costs is generally thought 
to lead to greater rather than lesser efficiency. Perhaps the best 
way to ensure that the cost of discovery is proportional to what 
is at stake is to ask whether the party seeking it—the one who 
is presumably in the best position to know—is willing to pay 
for it.

A full consideration of this idea is beyond the scope of 
this paper. While this may be thought to burden the ability 
of less wealthy litigants to pursue a claim, the investment of 
substantial resources into litigation on behalf of nonwealthy 
parties thought by counsel to have a meritorious claim is quite 
common in a variety of contexts and has not materially impeded 
the pursuit of claims.
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Although these costs would presumably be taxable upon 
resolution of the case on the merits, very few cases are resolved 
on the merits. To be sure, the fact that the cost of discovery 
is potentially taxable would affect the settlement calculus and 
indirectly discipline discovery. But a more direct impact would 
require these costs to be paid at the time that they are incurred. 
While this might lead to pretrial satellite litigation over the 
reasonableness of those costs, this seems more manageable and 
predictable than the more amorphous standards that currently 
control. It would involve the rather straightforward question 
of what undertaking a particular task has or will cost and not 
an assessment of whether, at some point in the future after 
underdeveloped issues become clear, it will have been “worth 
it.”

IV. Conclusion

I close with a story from my young days as a lawyer. 
Rising to begin the introduction of my rebuttal case in a trial 
to the bench, the judge looked down at me and said, “Now Mr. 
Esenberg, you do what you need to do. But first ask yourself if 
anything you are about to do proves anything that hasn’t been 
proven four times already, because I’m ready to rule.” I sat down, 
learning an important lesson of trial advocacy: When to stop.

“When to stop” E-discovery is a difficult question. My 
modest suggestion is that lawyers take their cue from the ways 
in which such information is managed in the “real world.” The 
electronic revolution has enabled many wonderful things, but, 
in litigation and elsewhere, we ought not to allow our desire for 
the perfect to become the enemy of the good.
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Introduction

The Federal Rules of Civil Procedure are rapidly 
approaching their 75th birthday, which will come in 
the year 2013. 75 years is a long time, and while the 

Rules have of course been amended significantly at various 
points over the years, their basic structure remains largely the 
same as in their original formulation. When first promulgated 
in 1938, the Rules had an immediate and dramatic impact 
on civil adjudication by replacing long accepted procedural 
practices with very different methods of resolving disputes. 
There can be little question that the new system, spearheaded 
by the genius of Advisory Committee Reporter Charles Clark,1 
radically altered not only the actual procedures themselves, but 
also the underlying set of values that had previously rationalized 
our procedural system. The problem, right from the start, was 
that there was precious little articulation of either what the 
new value system was or why it was deemed preferable to the 
value structure underlying the old system.

To be sure, at the most basic level the stark differences 
between the two systems must have been obvious to all 
involved. In place of the draconian requirements of the 
demanding fact pleading standard, which required a plaintiff 
to know all of the circumstances surrounding his injury in 
detail at the time of the pleading, the new Federal Rules 
demanded considerably less at the pleading stage. The 
information that was unavailable at the pleading stage could 
now be gathered through a complex system of court-enforced 
discovery.2 But exactly why this dramatic change was made 
was never fully clarified by any of the key actors. Thus, while 
it was clear that the change was premised in some sense on 
the notion that “[m]utual knowledge of all the relevant facts 
gathered by both parties is essential to proper litigation,”3 
the deep structure of the underlying value system was never 
satisfactorily articulated.

In part, this failure may have been due to the pressures 
imposed by narrow political considerations. In his scholarly 
work defending the new procedural system embodied in the 
Federal Rules, Judge Clark mystifyingly characterized the 
changes as merely the natural evolution of the preexisting 
process.4 Yet that statement could not have been further from 

the truth. One can reasonably surmise that Judge Clark’s 
characterization of the Rules’ intended impact on existing 
procedural practices was largely a strategic effort to allay fears 
about the seemingly dramatic nature of the changes being 
adopted. However, it may also partially have been the result of 
the traditional failure of scholars to consider procedural issues 
from a “deep structural” perspective. By “deep structure” I refer 
to a synthesis of the fundamental social, moral, political and 
economic values which society seeks to foster in shaping its civil 
litigation process.5 As a general matter, procedural scholarship 
focuses on what can be described as “second order” analysis, 
which refers to issues surrounding the shaping of specific 
procedural doctrines. Only rarely, however, have procedural 
scholars sought to tackle procedural questions as foundational 
as the intersection between procedure and democratic theory. 
This characterization is even more applicable to procedural 
scholarship at the time the Federal Rules were adopted, when 
legal scholars focused almost exclusively on narrow, even 
technical, issues of legal doctrine and analysis. Thus, although 
no one—including both those who agreed and those who 
disagreed with the changes brought about by the Federal 
Rules—could doubt the dramatic impact of Clark’s revisions 
on our nation’s sociopolitical and economic structure, it 
appears that absolutely no efforts were ever made at the time to 
view those changes through the lens of foundational political 
or economic theory.

This failure is truly unfortunate, since the choices 
made in shaping the Rules will necessarily impact our socio-
economic and political structure, whether we are fully aware 
of that impact or not.

The rapid approach of the Rules’ anniversary provides 
an appropriate opportunity to begin such a deep structural 
analysis with the benefit of almost 75 years of experience. 
The analytical inquiry appears to be timely for at least three 
additional reasons, as well. First, in two decisions over the 
last three years, Bell Atlantic Corp. v. Twombly6 and Ashcroft 
v. Iqbal,7 the Supreme Court caused an enormous stir— 
among judges, scholars and practitioners—over the proper 
pleading standard. Critics of these decisions (and there are 
almost too many to count) have mounted a variety of attacks 
on the Court’s recent statements concerning the level of 
factual detail required in a complaint filed in federal court.8 
These pleading decisions have been criticized for improperly 
abandoning the notice-pleading standard embodied in Rule 
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8(a) and the Court’s famed decision of Conley v. Gibson,9 for 
reintroducing the pre-Federal Rules “fact pleading” standard, 
and for improperly preventing plaintiffs from having their 
“day in court” as a means of vindicating their substantive 
rights.10 On the other hand, scholarly defenses of the Court’s 
decisions in Twombly and Iqbal have been relatively few and 
far between.11 It would probably not be an overstatement to 
suggest that the combination of lower court confusion and 
intense scholarly controversy caused by two Supreme Court 
decisions concerning the Federal Rules over so short a time 
period is unprecedented.

The second reason that reconsideration of the theoretical 
foundations of our procedural system is timely is the elephant 
in the room that appears to have driven the Supreme Court’s 
controversial pleading decisions: the Court’s lingering concern 
over the serious burdens caused by the elaborate discovery 
process that represented the original Federal Rules’ most 
significant innovation. Designed to enable litigants to gather 
the information necessary to facilitate accurate decision 
making and the effective vindication of substantive rights,12 
the discovery process has a dark side that seems to have been 
largely undervalued at the time of the Rules’ framing. At least 
in an important category of litigation—those cases in which 
significant amounts of discovery are likely to take place—the 
costs and burdens inherent in the discovery process threaten 
to give rise both to serious inefficiencies in the adjudicatory 
process and to a potentially pathological and coercive skewing 
of the applicable substantive law being enforced.13 The 
Court clearly reasoned in its recent pleading decisions that 
unless the pleading standards effectively perform some form 
of meaningful gatekeeping function, the harms caused by 
excessive and burdensome discovery could easily overwhelm 
the adjudication in much of modern high stakes litigation.14 
Yet even with the pleading standard performing this filtering 
function, the fact remains that in the cases that are allowed to 
proceed beyond the pleading stage, the burdens and costs of 
discovery are likely to continue to be substantial. The problems 
of excessive discovery, then, remain a significant concern.

The final reason that a reconsideration of the foundations 
of modern civil procedure is now timely is that both 
Congress15 and the Rules Advisory Committee16 are presently 
contemplating the possibility of major changes in the Rules. 
It could be disastrous if either the Committee or Congress 
were to alter the current adjudicatory structure without 
first exploring and articulating a coherent perception of the 
foundational political and socio-economic underpinnings of 
the procedural system they seek to fashion. The purpose of 
this Article is to begin that important undertaking.

In this Article, I first articulate my understanding of 
the basic value structure that is appropriately deemed to 
underlie our procedural system. In doing so, I seek to fashion 
the deep structure of modern procedure—what I refer to as 
“the litigation matrix.”17 In the following section, I consider 
how modern pleading standards need to be shaped in order to 
implement that matrix of underlying values most effectively. In 
so doing, I seek to explain why, despite some unfortunate and 
largely unnecessary confusion caused by the Court’s opinions 
in Twombly and Iqbal, the “plausibility” approach the Court 

attempted to fashion in those decisions actually represents 
a wise balance of all of the competing and complementary 
underlying values.18 In this Article, I will explain why, despite 
the torrent of criticism to which it has been subjected, the 
Twombly-Iqbal “plausibility” standard represents the fairest 
and most efficient resolution of the conflicting interests.

In Section III, I turn to an issue inextricably intertwined 
with the pleading controversy, the troublesome questions 
surrounding discovery reform. I believe that foundational 
precepts of economic, moral and political theory dictate a 
dramatic ex ante change in the structural operation of the 
discovery process which, if implemented, would undoubtedly 
reduce the costs and burdens of the process while preserving 
the bulk of its beneficial functions. That change, simply put, 
would be to recognize that the costs of discovery are, from 
the outset, properly attributed to the requesting party, rather 
than the responding party. Indeed, classic notions of quantum 
meruit—long recognized as an indisputable moral and legal 
dictate in the law of contracts—permit no other conclusion.19 
Were this alteration in the nature of the discovery process to be 
implemented, an immediate economic externality—one that 
currently plagues all discovery requests—would be removed. 
As a result, the discovery system would be relieved of most 
forms of even non-abusive “excessive” discovery requests—
discovery that is simply not justified on the basis of a rational 
cost-benefit analysis.20 It may also be necessary to consider 
imposition of direct structural limits on the nature and scope 
of discovery, though exactly how those limits should be 
framed will not be free from controversy. In the final section, 
I consider alternative ways the current Federal Rules could be 
amended in order to implement these insights.

I should emphasize that in shaping and applying the 
litigation matrix to the questions of pleading and discovery, I 
in no way intend to imply that either the factors to be included 
in that matrix or the manner in which they interact is free from 
debate or controversy. Nor do I intend to imply that even were 
we able to develop a consensus as to the abstract normative 
elements to be included within the matrix, determining how 
that matrix should apply to individual situations would always 
be free from controversy. The goal of this Article, rather, is 
merely to shift the nature of the ongoing debate about the 
nature and scope of the Federal Rules of Civil Procedure to 
an inquiry into the moral, economic and political factors that 
are properly deemed to provide the theoretical foundations of 
modern procedure. 

I. Exploring the Deep Structure of Modern 
Procedure: Shaping the Litigation Matrix

There exists no officially recognized list of values which 
our procedural system is appropriately deemed to foster or 
achieve. Approximately a decade ago, however, I suggested 
what I considered to be a consensus grouping of broad 
normative goals that, when synthesized appropriately, make 
up the normative deep structure of modern procedural theory. 
“Some of these goals,” I noted at the time, “are affirmative, 
goals the procedural system should accomplish. Others are 
negative, goals that attempt to limit the dangers to which the 
procedural system may give rise.”21 At that time, I included 
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six elements within my foundational litigation matrix: “(1) 
decision making accuracy; (2) adjudicatory efficiency; (3) 
political legitimacy; (4) maintenance of the substantive-
procedural balance; (5) predictability; and (6) fundamental 
fairness.”22 Some 10 years later, I see no reason to depart from 
this broad framework as my normative theoretical anchor for 
a critical analysis of the modern procedural system.

On one level, it could be argued that decision making 
accuracy appears so obvious a consideration that it hardly 
requires explanation. It is nevertheless helpful to articulate the 
foundational rationales for inclusion of this factor. They are 
both systemic and individualist. From the perspective of the 
individual litigant (either plaintiff or defendant) whose rights 
have been substantively distorted because of inaccuracy in 
the fact-finding in her individual suit, the procedural system 
loses most or all of its political legitimacy. From a systemic 
perspective, absent decision making accuracy in the individual 
case it is impossible to ensure implementation and vindication 
of the substantive legal framework enacted by the democratic 
society. As modes of implementing its chosen framework, 
governing authorities often vest substantive rights in private 
individuals.23 Without the accurate finding of facts in the 
individual suit, it is highly likely that the substantive law will 
either be over-enforced (in cases in which the facts are found 
incorrectly against the defendant) or under-enforced (in cases 
in which the facts are found incorrectly against the plaintiff). 
Either way, the underlying substantive law has been subverted 
by the procedural system.

It is also necessary, however, to recognize the existence 
of important competing socioeconomic goals. In certain 
contexts, the unbending pursuit of factual accuracy will give 
rise to prohibitive costs which, in turn, will lead to an impact 
far more harmful than beneficial on the rest of society. These 
costs may be conceptualized as either “internal” or “external.”24 
The former category includes the burdens to which the truth-
finding process gives rise directly—i.e., the costs and burdens 
suffered by the litigants as a result of the devices and structures 
adopted to achieve fact-finding accuracy. In shaping its 
procedural due process standards, the Supreme Court has long 
recognized the need for some utilitarian balance that needs 
to be struck between the search for truth and the financial 
and structural burdens required to attain the truth.25 Even 
where the burdens are not so great as to reach the level of a 
constitutional violation, however, purely as a matter of social 
policy those structuring the procedural system must take this 
concern into account in shaping the devices designed to lead 
to the finding of truth. At some point, it will simply be too 
costly for all concerned to take every conceivable step toward 
truth finding.

In contrast to these “internal” costs, “external” costs 
include losses incurred by society beyond the scope of the 
individualized adjudicatory process. In certain situations, 
use of a particular procedure designed to attain factual 
accuracy will impose costs that extend beyond the four walls 
of the courtroom, thereby undermining substantive interests 
which society has chosen to protect. Evidentiary testimonial 
privileges provide a perfect illustration of situations in which 
the system has made a choice to value external interests over 
truth-finding.

These external costs link the goal of utilitarian limits 
on the truth-finding process to the fourth foundational goal 
of a procedural system: maintenance of the substantive-
procedural balance. This factor is premised on the recognition 
that procedural rules will often have an inescapable collateral 
impact on interests that exist well beyond the walls of the 
courthouse—in other words, on the substantive concerns and 
goals society has sought to foster and implement. It would be 
a serious mistake to ignore these collateral impacts, because 
they will occur whether or not we acknowledge their existence. 
How a society shapes its procedural system will inevitably risk 
over- or under-enforcing its substantive law. Moreover, such 
“back door” procedural alteration of governing substantive 
law is especially invidious in a democratic society because it 
constitutes a change in the DNA of applicable substantive law, 
not through the transparent democratic processes of legislative 
modification (with all of the attendant controls of democratic 
representation and accountability) but rather through furtive 
or indirect means. Thus, though it may not always be possible 
to achieve the proper balance, the goal in fashioning procedural 
rules must be, to the extent reasonably possible, neither to 
over- or under-enforce substantive law as a result.

While the substantive-procedural interaction focuses 
primarily on the shaping of citizens’ “primary conduct”26 
(i.e., their non-litigation behavior), the foundational goal of 
predictability focuses on the concern that litigants receive 
clear and consistent messages as to how they should prepare 
for litigation. To avoid this uncertainty, it is necessary, to 
the extent feasible, to establish governing rules that provide 
litigants with a clear understanding of what is expected from 
them. It is important to comprehend, however, that it would 
be counterproductive to adopt, in the name of predictability, 
narrow, mechanistic rules of procedure. The most one can 
reasonably expect is for generally framed rules to provide 
broad guidance that will be fleshed out through the inductive 
process of case-by-case development.

While the final element in the litigation matrix, 
fundamental fairness, is essential to the foundational analysis, 
it is simultaneously fraught with danger. On the one hand, any 
system that fails to include at least some concern for dictates of 
fundamental fairness in the procedural system’s treatment of 
the litigants ignores important elements of the social contract 
between government and citizen that is necessarily implicit 
in a democratic society. On the other hand, the concept of 
fundamental fairness is, at least at its outer limits, so vague 
and malleable that it can far too easily be invoked conclusorily 
for manipulative or hidden purposes. Thus, to the extent the 
foundational moral calculus underlying modern procedure 
includes considerations of fundamental fairness the inquiry 
must be confined to situations where one is able to articulate 
specific and logically defensible inferences from explicit 
normative premises.

II. Pleading and the Litigation Matrix

A. Pleading and the Risk of the Wrong Guess

With the promulgation of the Federal Rules of Civil 
Procedure in 1938, the federal judicial system dramatically 
altered the prevailing theory of pleading, and in doing 
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so significantly modified the nature of the relationship 
between procedure and the substantive law it is created to 
implement. It has been thought by many, however, that the 
Supreme Court in its 2007 decision in Bell Atlantic Corp. v. 
Twombly27 substantially reinterpreted and restructured the 
pleading requirements that had been included in the original 
Federal Rules in ways that dangerously undermined the core 
philosophical precepts underlying those Rules.28 The Court 
followed its decision in Twombly two years later in Ashcroft 
v. Iqbal,29 and once again many considered the decision to be 
inconsistent with the original Rules.

There is little doubt that a procedural system’s chosen 
pleading standard can have a significant impact on the 
implementation of underlying substantive law. At one extreme, 
pleading standards that require a plaintiff to supply detailed 
facts about defendants’ illegal behavior at a point in the 
process at which it would be difficult for the plaintiff to know 
that information could result in serious under-enforcement 
of substantive rights and proscriptions; legitimate suits would 
be filtered out at an early stage of the process. At the other 
extreme, overly lax pleading standards that enable a plaintiff 
to get past the pleading stage asserting nothing more than 
vague and unsupported legal conclusions could invite so-
called “strike suits,” frivolous claims brought solely to coerce 
defendants into making unjustified settlements to avoid the 
burdens and costs of the discovery process.

In choosing a generally-applicable pleading standard, 
it is difficult to walk this procedural tightrope. Whichever 
pleading standard is ultimately adopted, there will always exist 
a serious risk that in a significant percentage of cases the result 
would either be over- or under-deterrence of substantively 
proscribed behavior. Either result would upset the delicate 
balance between substance and procedure that is central to 
the smooth functioning of a constitutional democracy. The 
question then becomes, on which side of the equation are 
we willing to risk being wrong? We have seen such a form of 
weighing in other legal contexts. For example, the criminal 
system has made the categorical ex ante judgment that we 
would prefer to let a guilty person go free rather than send an 
innocent person to prison.30 In the pleading context, the task 
is to fashion a workable standard under which the risks are 
allocated in a manner that optimizes the symbiotic interaction 
between procedure and the substantive law it is designed 
to enforce. I refer to this effort as a search for the party on 
whom to impose “the risk of the wrong guess.” In the pleading 
context, where the court of course lacks perfect knowledge of 
the facts, the question at the time of the motion to dismiss is 
to determine whether it is likely more fair and efficient to risk 
dismissing a deserving plaintiff on the one hand or imposing 
the burdens of the pre-trial process on a defendant who would 
ultimately prevail on the merits.

On the civil side, whether one chooses a pleading system 
that risks pushing deserving plaintiffs out of court prematurely 
or instead selects a system that risks over-deterrence of 
defendant behavior (as well as the resulting internal and external 
economic inefficiencies) depends on certain foundational 
substantive assumptions about economic and political theory. 
If one begins with a strong presumption in favor of the value 

of wealth redistribution and an overriding concern that laws 
regulating corporate or governmental behavior be enforced, 
then one is likely to choose a pleading system that demands 
less of plaintiffs, thereby placing a risk of over-enforcement on 
defendants. If, on the other hand, one were to begin with an 
overriding substantive concern about the costs and harms of 
over-deterrence and the possible waste of litigation resources 
and believe that courts should not transfer wealth absent a 
strong and clear reason to do so, then we are far more likely to 
adopt a more demanding pleading standard. Such a standard 
would place the risk of deciding incorrectly more on the 
plaintiffs who are seeking to enforce the law.31

Throughout its history, the nation has made very 
different choices about which party should bear the risk of the 
wrong guess at the pleading stage. In the following section, I 
explore these alternatives and the shifts from one to another 
presumption at different points in the nation’s history. In 
so doing, I will explore the inherent intersection between 
the pleading standard and the enforcement of controlling 
substantive law.

B. The Evolution of Pleading in the Federal Courts

1. The Shift from Fact Pleading

Prior to the adoption of the Federal Rules in 1938, the 
generally accepted pleading standard was “code pleading,” 
named because of its origins in the reform statutory codes of 
the nineteenth century, particularly the Field Code in New 
York, which had been designed to replace the common law 
writ system. It was adopted in an effort to democratize the 
litigation system by making it more understandable and 
therefore more accessible to the common person.32 Instead of 
focusing on the conceptual niceties of legal pigeonholing that 
had characterized common law pleading, the codes shunned 
the pleading of legal conclusions in favor of an intensive 
emphasis on the need for detailed facts.33 Demurrers to the 
face of complaints on grounds of a lack of factual specificity 
were commonplace, and as a result the pleading stage played a 
significant role in the litigation process. Not surprisingly, this 
focus on factually detailed allegations often made it difficult 
for plaintiffs to proceed past the pleading stage, since at the 
outset of the case they often lacked access to key information 
concerning defendant’s specific behavior, that was not readily 
available to them or under the control of the defendant.

Under the intellectual leadership of Charles Clark, the 
Federal Rules dramatically altered the prevailing pleading 
dynamic.34 Instead of demanding facts that stated a cause 
of action, the Rules now demanded only that the pleadings 
provide “a short and plain statement of the claim showing 
that the pleader is entitled to relief . . . .”35 Under this system, 
the motion to dismiss was to play a far smaller role than had 
the demurrer in code pleading jurisdictions.36 Instead, the 
plaintiff was to have access to an array of elaborate discovery 
devices,37 enforceable by the court,38 to enable him to acquire 
the information needed to pursue the case to trial. The only 
exceptions to this substantially softened pleading standard 
were cases of fraud and mistake, which, pursuant to Rule 9(b), 
remained subject to fact pleading requirements.39
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As opponents of the Rules were quick to point out, the 
obvious dangers in this system were the invitation to meritless 
suits brought solely for purposes of seeking coercive settlements 
or engaging in fishing expeditions. Elaborate discovery devices 
often require substantial investments of time, effort and 
money on the part of litigants. Once the motion to dismiss 
is effectively eliminated as a filter, there is nothing to stop 
plaintiffs from initiating the process and quickly obtaining 
access to potentially burdensome and expensive discovery.40 
But whatever the legitimacy of the concern was at the time 
of the Rules’ adoption, with the development of modern 
products liability law and class action procedure, in at least 
a certain category of complex cases the problem of discovery 
abuse has evolved into a real danger.41 While the Rules drafters 
over the years have undertaken a number of significant and 
often controversial measures to reduce the frequency of such 
abuse,42 in Twombly Justice Souter pointed out that their 
success had been, to say the least, less than consistent.43

2. Understanding the Pleading Standard of the Federal Rules

The task facing both the drafters of the Rules and the 
courts asked to interpret and enforce them is to devise a 
method that, to the extent feasible at the outset of a litigation, 
imposes the risk of the wrong guess on the party most likely 
(as best we can predict at the pleading stage) to be arguing 
the factually incorrect position. In this way, we will reduce 
the costs of over- or under-deterrence as best we can. Thus, 
where a complaint alleges non-conclusory facts which, if true, 
make the court believe that the complaint “plausibly” alleges a 
valid claim—i.e., there is a reasonable likelihood that a legally 
cognizable wrong has been committed—it is appropriate to 
permit the complaint to proceed, even though the court or 
jury may ultimately determine that no wrong was actually 
committed. On the other hand, where no reasonable basis 
exists, on the face of the complaint’s factual allegations, to 
plausibly suspect that a legal wrong has been committed, the 
risk of under-deterrence of the substantive law must be placed 
on the plaintiff. To be sure, the difference between these two 
will not always amount to the difference between night and 
day. There will no doubt be many close cases. But that difficulty 
rarely disqualifies a legal standard, nor should it here.

It is important to note that use of this standard should 
not be considered either a doctrinal innovation or a departure 
from the drafters’ intent underlying Rule 8(a) when it was 
originally adopted in 1938. The so-called notice pleading 
system, when properly construed, should not—nor, I believe, 
was it ever intended to—serve as an “Open, Sesame” to plaintiffs 
seeking to engage in the equivalent of legalized blackmail 
or to conduct fishing expeditions through the wasteful and 
inefficient use of the discovery process. Indeed, anyone who 
would reject this “plausibility” standard44 as overly restrictive 
and under-protective of a plaintiff’s substantive and procedural 
rights should be required to articulate the elements of the less 
demanding standard with which they would replace it. The 
only conceivably less restrictive alternative is a standard that 
would permit a plaintiff merely to allege, in the most vague 
and conclusory manner, that a defendant had committed a 
violation of law. While presumably the plaintiff would need 

to assert violation of a specific right, that requirement hardly 
provides either the defendant or the system with meaningful 
protection against waste or abuse (both internal and external) 
due to the delay and burdens of what turns out to have 
been wasted discovery. It is simply too easy for a plaintiff to 
camouflage a total absence of any real basis for suit under a 
conclusory allegation of law violation. The realistic alternative 
to a standard grounded in an assessment of a complaint’s 
plausibility, then, is not this substantially less demanding 
version of notice pleading (what can be appropriately 
described as “notice pleading minus”); use of such a standard 
would amount to the imposition of no standard at all and 
an invitation to procedural chaos. The only even arguably 
viable alternative to an approach grounded in reasonable 
suspicion is therefore the even more demanding fact pleading 
standard of the pre-Federal Rules days—a standard the Rules’ 
drafters wisely rejected in all but the narrowest category of 
exceptions.45

It is important to understand that this plausibility 
standard (which can properly be viewed as a “notice pleading 
plus” standard) significantly differs from the considerably more 
demanding fact pleading standard employed in both the pre-
Federal Rules codes and currently in Rule 9(b) for allegations 
of fraud or mistake.46 This can be conclusively demonstrated 
by hypothetically applying both standards to the important 
post-Federal Rules pleading decision, Conley v. Gibson.47 There 
the Supreme Court overturned a dismissal of the complaint in 
a suit by African-American union members who accused their 
union of conspiracy with their employer to engage in racial 
discrimination, in violation of applicable federal labor laws. 
Though the complaint included no specific or direct factual 
allegations describing the nature of the alleged discriminatory 
conspiracy, it did allege that the railroad for which they had 
worked abolished 45 jobs held by African-Americans and 
secretly filled all those jobs with whites. It further alleged 
that despite repeated pleas, “the Union, acting according to 
plan, did nothing to protect them against these discriminatory 
discharges and refused to give them protection comparable 
to that given white employees.”48 If the allegation that the 
plaintiffs’ union made no efforts on plaintiffs’ behalf despite 
the fact that they all had been replaced by white workers was 
not in and of itself sufficient to make a reasonable observer 
suspect of defendant’s behavior, the complaint also alleged a 
history of past discriminatory acts on the part of the union.49

Who could reasonably dispute that the Conley plaintiffs 
had alleged far more than enough to make a reasonable 
observer conclude that unlawful behavior on the part of the 
defendants had been plausibly alleged? To be sure, it may turn 
out that proof at trial of the truth of the complaint’s non-
conclusory factual allegations, standing alone, would not have 
amounted to evidence sufficient to reach a jury. But that is not 
the question that the plausibility standard should be deemed 
to ask at the pleading stage. Rather, plausibility demands 
only that the complaint’s non-conclusory factual allegations 
make a reasonable observer believe that the defendant likely 
violated plaintiff’s rights and that discovery might well reveal 
confirming evidence of that fact. But if the adoption of the 
Federal Rules’ revised pleading standard altered the pre-
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existing fact pleading standard in any meaningful way, surely 
the complaint in Conley must be found to have alleged enough 
to allow plaintiffs to invoke the Federal Rules’ discovery devices 
in search of the evidence they would need at trial.

In striking contrast to the plausibility standard, fact 
pleading requires the allegation of substantial factual detail in 
describing defendant’s unlawful behavior: who did what, with 
or to whom, and when they did it.50 In a fact pleading system 
the plaintiff is expected to know, prior to filing suit, exactly 
what happened. For example, under a fact pleading regime 
plaintiffs would not be allowed simply to allege, in a conclusory 
manner, that their union had conspired to discriminate against 
them, as was basically true of the complaint in Conley.51 Rather, 
under a fact pleading regime the plaintiffs would have had 
to allege specifically at what point the union had conspired 
and with whom, and elaborate on the detailed nature of the 
conspiracy—something most plaintiffs who had been the 
victims of a conspiracy would be unable to do without access 
to discovery, even if they had suffered its consequences.

The plausibility standard, in contrast, does not demand 
that the plaintiffs possess knowledge of facts which they could 
not reasonably be expected to know at the litigation’s outset. 
Rather, it demands merely that the description of the facts 
plaintiffs do know—i.e., the events that plaintiff knows to 
have taken place—give rise to the plausible claim that what 
took place resulted from unlawful behavior.52 Thus, under 
the plausibility standard, in certain situations the plaintiff 
may still be permitted to plead in terms of legal conclusions, 
something that is foreign to a fact pleading system. For 
example, under a plausibility standard a plaintiff may plead 
using such legally-conclusory terms as “conspiracy,” or 
“negligence,” without explaining in detail exactly how the 
defendants’ behavior qualifies for such descriptions, as long 
as the plaintiff’s description of what consequences he suffered 
or of the manner in which the surrounding situation has 
been altered by defendant’s actions is reasonably suggestive 
of unlawful behavior. Plaintiffs will be permitted to rely on 
conclusory allegations where it appears doubtful that the 
situation described factually in the complaint would have 
taken place absent some departure from the legally-required 
norm. Thus, while the Conley complaint survives under a 
plausibility standard, it fails the far more demanding fact 
pleading standard.

Properly understood, the plausibility standard asks 
merely whether the allegations contained in the complaint 
describe a situation that on its face gives rise to a finding of 
sufficient suspicion of unlawful behavior by defendant to 
justify taking the case to the discovery stage. The inquiry can 
be thought of in terms of “risk-reward”: the more suspicious 
the circumstances alleged, the more likely it is that the 
risks associated with incurring the costs of discovery will be 
justified, because the more likely it is that use of the discovery 
process will bear fruit. The plausibility standard, then, is 
simply a matter of playing the odds as best they can be assessed 
with the limited knowledge the court possesses at the point 
at which a complaint is filed. Thus, the inquiry a court is to 
make under an approach grounded in an inquiry into the 
plausibility of the complaint’s allegations of unlawful behavior 

differs significantly in its expectations of what the plaintiff 
must provide at the pleading stage from its expectations of 
what the plaintiff must be able to prove at trial.

A standard grounded in an effort to ascertain plausibility 
at the pleading stage is fully justified by the socio-political 
values that make up the underlying litigation matrix.53 The 
approach strikes an appropriate balance between competing 
interests. Any standard less demanding would be far too lax 
in allowing plaintiffs with questionable claims to proceed 
to discovery, with all of its accompanying inefficiencies 
and undue burdens. Similarly, a more factually-demanding 
standard would, in most cases, risk skewing the substantive-
procedural balance in the opposite direction.

It is certainly true that under a plausibility standard 
erroneous dismissal of a certain number of meritorious suits 
will occur. Judges are human and therefore fallible; at this 
early stage of the litigation, with an absence of complete 
information, even educated guesses still remain, at some level, 
guesses. Thus there will always exist the risk that pleading 
requirements will, in an individual case, under-enforce the 
underlying substantive law. However, the Rules’ adoption of 
the plausibility standard represents the logical outgrowth of 
the common sense conclusion that we should be willing to 
risk a certain degree of under-enforcement. Incurring such a 
risk is necessary to avoid the burdens and inefficiencies that 
would be caused by the significantly greater amount of over-
enforcement that would flow from a less demanding pleading 
standard.

Plausibility is thus far more consistent with a “notice 
pleading” standard than it is with a fact pleading standard. 
However, it is appropriately distinguished from a standard 
that demands nothing more from a plaintiff than a wholly 
unsupported, conclusory allegation of a legal wrong. Both 
could, I suppose, be described as “notice pleading,” but 
plausibility is properly labeled “notice pleading plus,” while 
the absurdly lax standard is appropriately described as “notice 
pleading minus.”

C. Explaining the Supreme Court’s Recent Pleading Decisions

1. Twombly

Twombly was the first decision to expressly articulate Rule 
8(a)’s pleading standard in terms of plausibility. However, as 
we shall see, the standard is consistent with the holdings of all 
major pleading precedents.

The case involved an allegation of a conspiracy in 
violation of Section I of the Sherman Act. The Supreme 
Court has long made clear that in order to violate the 
Sherman Act’s prohibition of “contracts, combinations or 
conspiracies in restraint of trade,” the defendants must have 
actually conspired; mere “conscious parallelism,” whereby 
the defendants intentionally act in a parallel manner absent 
any communication among them, is not actionable.54 Of 
course, a pattern of parallel behavior is certainly consistent 
with the existence of an actual conspiracy, so the question 
arises whether an allegation of consciously parallel behavior 
combined with a conclusory assertion of conspiracy suffices to 
satisfy Rule 8(a). In Twombly, the Court considered whether a 
complaint that conclusorily alleged the existence of an actual 
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controversy on the basis of defendant’s parallel anti-competitive 
behavior can defeat a motion to dismiss. In holding that an 
antitrust complaint failed to satisfy the requirements of Rule 
8(a), the Court reasoned that “[w]hile a complaint attacked 
by a . . . motion to dismiss does not need detailed factual 
allegations . . . a plaintiff’s obligation to provide the ‘grounds’ 
of his ‘entitle[ment] to relief ’ requires more than labels and 
conclusions, and a formulaic recitation of the elements of a 
cause of action will not do. . . . Factual allegations must be 
enough to raise a right to relief above the speculative level . . 
. .”55 To satisfy the notice pleading standard imposed by Rule 
8(a) (the “plus” version of that standard, it should be noted), the 
Court concluded, a claim under section 1 of the Sherman Act 
must provide “enough factual matter (taken as true) to suggest 
that an agreement was made.” Justice Souter, speaking for the 
Court, emphasized that “[a]sking for plausible grounds to 
infer an agreement does not impose a probability requirement 
at the pleading stage; it simply calls for enough fact to raise a 
reasonable expectation that discovery will reveal evidence of 
illegal agreement.”56 The Court drew a distinction between 
allegations “plausibly suggesting” unlawful behavior on the 
one hand, and those “merely consistent with” such behavior 
on the other. The former satisfy pleading requirements; the 
latter do not.57

Applying its plausibility standard to the facts alleged in 
Twombly’s complaint, the Court found that “without some 
further factual enhancement [beyond the mere assertion of 
parallel conduct by defendants], [the complaint] stops short of 
the line between possibility and plausibility of ‘entitle[ment] 
to relief.’”58 This was because “nothing contained in the 
complaint invests either the action or inaction [on the part 
of the defendants] alleged with a plausible suggestion of 
conspiracy.”59

2. Iqbal

Plaintiff in Iqbal, a Muslim and a citizen of Pakistan, 
was arrested on criminal charges by federal officials after the 
attacks of September 11, 2001. He alleged that he had been 
arrested and abused while in custody as part of a sweeping 
policy established by defendants Ashcroft and Mueller—at 
the time, respectively Attorney General and Director of the 
Federal Bureau of Investigation—to detain Muslims such as 
plaintiff in highly-restrictive conditions, for no reason other 
than their religion.60

In dismissing the complaint, the Court applied Twombly’s 
“plausibility” standard. “A claim has facial plausibility,” 
wrote Justice Kennedy on behalf of the majority, “when the 
plaintiff pleads factual content that allows the court to draw 
the reasonable inference that the defendant is liable for the 
misconduct alleged.”61 The Court added: “The plausibility 
standard . . . asks for more than a sheer possibility that a 
defendant has acted unlawfully. . . . Where a complaint pleads 
facts that are ‘merely consistent with’ a defendant’s liability, it 
stops short of the line between possibility and plausibility of 
‘entitlement to relief.”62 “Threadbare recitals of the elements of 
a cause of action, supported by mere conclusory statements,” 
Justice Kennedy noted, “do not suffice.”63

Applying these dictates to plaintiff’s complaint, the 
Court found the allegations wanting. His claims, Justice 
Kennedy concluded, are “bare assertions” that “amount to 
nothing more than a ‘formulaic recitation of the elements’ of 
a constitutional discrimination claim.”64 Plaintiff’s allegations 
provided no basis, Justice Kennedy reasoned, on which to 
surmise that either Ashcroft or Mueller had been a part of 
any scheme against Muslim men on the basis of nothing more 
than their religion.

D. Explaining Twombly and Iqbal

As previously noted, the large majority of scholarly 
commentary on both of these decisions has been mercilessly 
critical.65 The view of many commentators is that in both 
Twombly and Iqbal, the Court abandoned the salutary goals 
of the notice pleading system adopted in the original Federal 
Rules in 1938. Despite all the critical commentary surrounding 
the Court’s opinions, however, a closer look reveals that in 
Twombly and Iqbal the Court in reality did nothing more than 
impose the pleading standard that should be deemed to have 
been in force since the original adoption of Rule 8(a) in 1938. 
To be sure, its use of the label, “plausibility,” was new. The 
substance of the standard, however, was not. The key advance 
in these decisions was that while the governing standard had 
always been plagued by ambiguity as to exactly how lenient 
its demands of factual detail actually were, after Twombly and 
Iqbal all uncertainty was removed.

The manner in which all of the Court’s pleading decisions 
may be reconciled is by understanding Rule 8(a)’s pleading 
standard as the imposition of a requirement consistent with 
the “risk-of-the-wrong guess” analysis described previously.66 
Pursuant to that analysis, the complaint must allege facts 
sufficient to justify the imposition on defendant of the risk of 
a mistaken decision on its motion to dismiss.

To satisfy this standard, the allegations must amount to 
more than simply the unsupported and conclusory assertion of 
law violation. But that does not mean that a plaintiff’s reliance 
on the pleading of a legal conclusion, in and of itself, will 
automatically lead to a complaint’s dismissal. The issue is far 
more complicated than such an all-or-nothing approach would 
suggest. In certain situations, a complaint’s allegations do not 
necessarily have to include claims of specific facts concerning 
the commission of unlawful acts on the part of the defendant. 
Rather, in a manner conceptually analogous to the evidentiary 
doctrine of res ipsa loquitur at trial, it is conceivable that a 
description of nothing more than the circumstances, as plaintiff 
knows them to be at the time of the filing of the complaint, 
could permit an objective observer to reasonably suspect that 
unlawful behavior might have occurred. The observer could 
reach this conclusion by reasoning that the results described in 
the complaint are unlikely to have occurred absent unlawful 
behavior, and that discovery could provide evidentiary support 
for the complaint’s allegations.

While the Court’s opinions in Twombly and Iqbal may 
at some levels be susceptible to confusing and inconsistent 
misinterpretation, when properly understood those decisions 
should actually reduce, rather than increase, doctrinal 
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confusion. After Twombly and Iqbal, complaints lacking 
specific detail should be deemed sufficient to allow the 
pleader to proceed to discovery when and only when they 
allege nonconclusory facts which render the allegation of legal 
wrongdoing “plausible.” Under this standard, where factual 
gaps exist in plaintiff’s allegations, the complaint will be 
deemed valid when and only when (1) the very allegation of the 
resulting harm to plaintiff and its surrounding circumstances 
gives rise to reasonable suspicion of unlawful behavior on the 
part of one of the participants in the relevant events, and (2) 
it is reasonable to believe that use of discovery devices will 
allow plaintiff to fill in sufficient evidentiary detail to get past 
a summary judgment motion and to proceed to trial.

F. Reconciling the Prior Pleading Decisions

The Twombly Court did not need to heighten the existing 
pleading standard from “notice pleading” (at least the “plus” 
version of that test)67 to plausibility, because since its inception 
the standard of Rule 8(a) had generally been construed to 
demand that something approaching a reasonable plausibility 
standard be satisfied. Close examination of the leading pleading 
decisions since the inception of the Federal Rules reveals that 
existing doctrine is consistent with—if not inexorably dictated 
by—the “suspect circumstances” or “plausibility” version of 
notice pleading.

“Plausibility,” then, is simply a new description of an 
established approach. As already demonstrated, the poster 
child for notice pleading, Conley v. Gibson, quite clearly 
qualifies under a plausibility standard.68 The second-most-
famous notice pleading decision of the period, authored 
by Judge Charles Clark, is the Second Circuit’s decision in 
Dioguardi v. Durning.69 There, an immigrant alleged in a 
self-drafted complaint that two cases of his “tonics” being 
shipped through customs had mysteriously disappeared.70 
While he provided nothing in the way of supporting detail, 
there was no reason to expect that he could supply it without 
having access to discovery. Judge Clark, invoking the revised 
pleading philosophy of the Federal Rules, rejected a motion 
to dismiss.71 The complaint in Dioguardi clearly satisfied the 
plausibility standard as it has been explained in this Article. At 
the very least, one could reasonably conclude that the situation 
warranted further investigation through resort to the Federal 
Rules’ discovery processes. In short, there existed enough 
suspicion to shift the risk of the wrong guess to defendants.

The most recent major decision in which the Supreme 
Court applied the precepts of notice pleading prior to Twombly 
was Swierkiewicz v. Sorema, N.A.,72 a decision that was expressly 
reaffirmed in Twombly. The plaintiff, a 53-year-old native of 
Hungary, sued his former employer, a reinsurance company 
headquartered in New York and principally owned and 
controlled by a French parent corporation, for discrimination 
on the basis of national origin pursuant to Title VII of the 
1964 Civil Rights Act73 and on the basis of age pursuant to the 
Age Discrimination in Employment Act of 1967.74 He had 
served as the company’s chief underwriting officer, until being 
replaced by a much younger individual with only one year 
of underwriting experience at the time he was promoted. In 
contrast, plaintiff at the time had 26 years of experience. The 

district court dismissed the complaint because plaintiff “ha[d] 
not adequately alleged a prima facie case, in that he ha[d] not 
adequately alleged circumstances that support an inference of 
discrimination.”75

In rejecting the defendant’s motion to dismiss, the 
Supreme Court made clear that the complaint was not to be 
judged by the strict fact pleading standard of Rule 9(b), which 
is textually reserved for allegations of fraud or mistake.76 A 
complaint controlled by Rule 8(a) need not include facts 
establishing a prima facie case of discrimination, the Court 
held. Unhelpfully, in its explanation the Court did little 
more than repeat the language of Rule 8(a) by stating that 
the complaint “must contain only ‘a short and plain statement 
of the claim showing that the pleader is entitled to relief.’ ”77 
The Court pointed to the Federal Rules’ system of “simplified 
notice pleading” that “relies on liberal discovery rules and 
summary judgment motions to define disputed facts and 
issues and to dispose of unmeritorious claims.”78 Because the 
plaintiff’s complaint “gives [defendant] fair notice of the basis” 
for his claims, the motion to dismiss should be denied.79

Focusing solely on this language, it would seem arguable 
that Swierkiewicz is in conflict with both Twombly and Iqbal, 
despite the Twombly Court’s insistence that Swierkiewicz is 
reconcilable with its plausibility standard.80 After all, as vague 
as its allegations may have been, it is true that the complaint 
in Twombly gave the defendant “fair notice” of the type of 
conspiracy that plaintiffs were alleging.81 But if one examines 
closely the situation in Swierkeiwicz, one can see that the facts 
pleaded in the complaint actually do satisfy a plausibility 
standard. The complaint alleged that (1) the plaintiff was of 
an age where age discrimination was a reasonable possibility, 
and (2) the plaintiff was far more qualified to serve in his 
position than the younger individual who replaced him. These 
allegations give rise to more than the mere possibility that age 
discrimination had occurred. At the very least, they give rise 
to a suspicion of unlawful conduct sufficient to allow plaintiff 
to get to the next stage of the process, discovery, to ascertain 
whether there was fire behind the smoke.

Whether the complaint’s allegations, if supported 
by evidence at trial, would have been sufficient to resist a 
summary judgment motion is open to question. Under the 
standard of proof for trial established in McDonnell Douglas 
Corp. v. Green,82 an employment discrimination suit at trial 
must evidentiarily establish a prima facie case, meaning that 
plaintiff must present evidence that supports an inference of 
discrimination.”83 If, at trial, a plaintiff presented evidence 
that did nothing more than establish that he qualified for 
protection against discrimination and that he was considerably 
more qualified for the position than his replacement, a jury 
could quite probably infer discrimination on the part of 
defendant.84 In any event, at the very least Swierkiewicz 
appears to stand for the proposition that all a plaintiff must do 
is satisfy suspect circumstances, rather than allege the specific 
elements of a prima facie case. Thus, to the extent Twombly is 
ambiguous on the point, it is reasonable to choose to construe 
it, in accordance with Swierkiewicz (which the Twombly Court 
deemed to still be good law), as satisfying the requirements of 
the plausibility standard.
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In the post-Twombly decision of Erickson v. Pardus, 
the Court once again appeared mysteriously to return to the 
rhetoric of the lax version of notice pleading (what I have 
called “notice pleading minus”). In his civil rights complaint, 
a prisoner alleged that he had been removed from a year-
long treatment plan for hepatitis C, and that as a result his 
illness worsened.85 It is true that the Court in a per curiam 
opinion mysteriously spoke in terms strongly reminiscent of 
the deferential notice pleading minus standard, under which 
a plaintiff is allowed to plead legal conclusions as long as he 
provides notice to the defendant of what it is alleged he had 
done unlawfully, and did so without any effort to distinguish 
Twombly.86 Yet the two decisions are easily reconcilable on 
the basis of the Twombly Court’s plausibility standard. We 
have already seen that in Twombly the Court found that in 
a complaint alleging an unlawful conspiracy in restraint 
of trade although an allegation of parallelism was consistent 
with illegal conspiracy, it was equally consistent with purely 
lawful behavior on defendants’ part.87 In contrast, in Erickson, 
according to the complaint, the plaintiff, who suffered from 
hepatitis C, had been removed from a one-year treatment plan 
by prison officials, and his illness worsened. It is, of course, 
possible that his illness would have worsened anyway had the 
treatment ultimately failed. But at the pleading stage, at least, 
it is reasonable to infer that if prison doctors had chosen the 
plaintiff on this extended treatment plan in the first place, 
there was at least a legitimate chance that it would have 
beneficial effect on plaintiff’s medical condition. Otherwise, 
we would have to assume that prison officials had chosen to 
waste taxpayers’ money and medical resources in a wholly 
worthless effort.

Whether a causal relationship in fact existed between 
removal from treatment and worsening of the illness would 
be an issue to be resolved at a later point in the proceeding 
(either on summary judgment or at trial). But surely it would 
be difficult to deny that such a link was “plausible.” Under 
the circumstances, the risk of making a wrong decision could 
appropriately be shifted to the defendant.88

III. Discovery and the Litigation Matrix

A. Discovery and the Substantive-Procedural Balance

Discovery, as I have long argued, is reminiscent of 
the invention of fire. Like fire, if used with proper restraint 
discovery can be enormously valuable to achievement of 
the goals of the litigation matrix. But also like fire, if used 
carelessly or recklessly discovery can give rise to serious harm 
and destruction.

As explained in earlier sections, the concepts of revised 
pleading and discovery went hand in hand in the procedural 
model implemented in the original Federal Rules. It was quite 
clear that by simultaneously reducing the barriers imposed by 
the fact pleading requirement and establishing a complex set 
of court-enforced information gathering devices, Judge Clark 
and the rest of the Advisory Committee were attempting 
both to increase procedural fairness to plaintiffs and employ 
procedure as a more effective means of implementing 
substantive law. To illustrate, one need only point to the facts 

of Conley.89 Recall that the plaintiffs there could never have 
satisfied the requirements of fact pleading; they of course 
had no way of knowing the specific details of their union’s 
conspiratorial involvement with their employer at the outset 
of the litigation, since such conspiracies are by their nature 
secret. Yet to have denied them the opportunity to employ the 
discovery devices provided for in the Federal Rules under those 
circumstances would almost surely have been fundamentally 
unfair to those plaintiffs and a disruption of the enforcement 
of applicable substantive law. The availability of discovery, 
then, was essential to the procedural vindication of the Conley 
plaintiffs’ substantive rights; the process thus restored the 
substantive-procedural balance, which rightfully plays such 
an important role in the shaping of the underlying litigation 
matrix of values.

We have already seen, however, that because of the 
potential burdens of discovery, an unduly lax pleading standard 
cannot be imposed without seriously skewing the substantive-
procedural balance toward pathological over-enforcement 
of the substantive law.90 As important a role as discovery is 
designed to play—and does play—in the effective procedural 
implementation of substantive law, the very same danger of 
pathological over-enforcement exists with regard to discovery. 

B. Discovery and the Remaining Elements of the Litigation 
Matrix

As significant as a focus on the substantive-procedural 
balance is in order to fully understand the impact of the 
litigation matrix on discovery, it is equally important to 
recognize the relevance of the remaining elements of the 
litigation matrix to the analysis of discovery’s potential risks 
and rewards. No matter how restrictively employed, of course, 
discovery will come at a cost: in the narrow and immediate 
sense, the costs imposed on the litigants and the system will 
be greater when discovery is employed than when it is not. 
The decision that such inherent costs were to be borne, of 
course, was made by the drafters of the Rules in 1938 when 
they inserted Rules 26-36. As a purely theoretical matter, 
at least, this seems to have been a wise call. Court-enforced 
information gathering devices can play a vitally-important 
role in enabling individuals intended to be protected by the 
substantive law to enforce their rights; simultaneously, they 
may also play a significant role in enabling defendants to 
protect themselves against illegitimate judgments or over-
enforcement of substantive restrictions on their behavior.

It does not necessarily follow, however, that discovery 
should be free from significant restriction or control. To the 
contrary, if left wholly unregulated discovery can give rise 
to numerous procedural and substantive pathologies. In its 
most extreme form, intentionally abusive discovery effectively 
transforms the adjudicatory system into a means of facilitating 
legalized blackmail and extortion. The very threat of costly 
discovery likely induces rationally self-interested defendants 
to settle even non-meritorious suits for an amount smaller 
than the projected costs of discovery. Requests for wholly 
unnecessary discovery could thus function in an extortionate 
manner, financially coercing a defendant into settling 
unjustified claims. It should therefore hardly be surprising 
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that abusive discovery contravenes virtually all of the elements 
of the litigation matrix—fundamental fairness, efficiency, 
and maintenance of the substantive-procedural balance. It is 
fundamentally unfair to a defendant to allow the adjudicatory 
system to be employed against him as a weapon of coercion.

No one, presumably, would openly sanction or condone 
what is unambiguously and intentionally abusive discovery. 
The problem, of course, is to find ways to control such 
pathological discovery without either effectively destroying 
the beneficial effects of the discovery process or establishing 
control methods that are as economically inefficient as the 
abusive discovery itself. This has proven to be far more difficult 
a task than one might have hoped. It is to consideration of this 
difficult issue that the analysis now turns.

C. Controlling Discovery: The Alternative Models

The most frustrating aspect of the long and sad history 
of discovery control, however, is the Rule makers’ total 
failure even to recognize, much less implement, a model of 
discovery control that (1) would curb not only intentionally-
abusive discovery, but the probably more pervasive category 
of “excessive” discovery as well, and (2) would do so with 
only a relatively limited increase in the impact on the level 
of procedural costs and burdens imposed on the adjudicatory 
system. This method of discovery control, which is most 
appropriately called “the cost-allocation” model, is for the 
most part a self-executing system. In this sense, the model can 
be contrasted to four other variants, what can be called the 
“direct interventionist” model, the “direct restrictive” model, 
the “interventionist prophylactic” model and the “automatic 
prophylactic” model. The first and second of these alternative 
models involve direct restrictions on litigants’ ability to engage 
in discovery, while the third and fourth alternative models 
involve efforts to prevent discovery abuse before it happens. 
The third alternative model is designed to deter discovery abuse 
through the establishment of judicially managed structure, 
while the fourth alternative seeks to prophylacticly prevent 
abuse through the use of purely litigant-based procedures.

1. The “Direct Interventionist” Model

The “direct interventionist” model can be described 
as “managerial,” in the sense that it requires the court to 
directly involve itself in the control of discovery. The model 
is manifested in two different ways in the Federal Rules. 
One version, generally referred to as the “proportionality” 
requirement, is currently implemented through Rule 26(b)(2). 
The provision requires the court—either on motion of a party 
or on its own—to restrict discovery when, on the basis of a 
balancing of specified factors, it determines that discovery is 
unwarranted.91 The second version of this model is embodied 
in Rule 26(c)’s authorization of a judicial protective order, 
designed to prevent or stop specific abusive practices.92 The 
latter provision is the one method of discovery control that has 
existed since the Rules’ original adoption in 1938. It stands 
as the last line of defense against specific instances of abusive 
or unjustified discovery. It was designed to provide trial 
courts with an additional method of intervening to prevent 
unjustified discovery.

Both of the rule-based versions of this model arguably 
perform legitimate roles in the control of unwarranted 
discovery. Rule 26(c) does so by leaving the court with 
virtually unlimited discretion to make individualized 
judgment calls. Rule 26(b)(2), on the other hand, is arguably 
more problematic, because it purports to provide a level of 
objectivity that simply fails to comport with the realities of 
the test. Far from providing any sort of objective guidance, 
the test necessarily requires the court to balance factors that 
are inherently subjective, without the slightest guidance as to 
how they are to be measured or how they are to be weighed 
against each other. At the very least, the process threatens to 
undermine the predictability element of the litigation matrix.93 
In a sense, both versions of the model pose a prima facie threat 
to the internal efficiency element of the litigation matrix,94 
because they are inherently labor-intensive—for the court, as 
well as for the litigants.

The primary problem with this method of discovery 
control, however, is neither its lack of predictability nor its 
potential inefficiencies. It is, rather, simply its failure to do an 
effective job of controlling discovery abuse. This does not mean 
that the methods should be abandoned. To the contrary, at the 
very least the Rule 26(c) protective order provision provides an 
enormously valuable method of controlling abusive discovery 
in the individual instance. It means, rather, that the direct 
interventionist model must be significantly supplemented if 
unwarranted discovery is to be controlled effectively.

2. The “Direct Restrictive” Model

At first glance, the direct restrictive model appears to be 
far less labor-intensive than the various versions of the direct 
interventionist model, because its different manifestations are, 
on their face, self-executing. These rule-based manifestations 
include the certification requirement of Rule 26(g), which 
requires certification of all discovery requests and responses, 
indicating that they are not interposed for improper purposes,95 
as well as the presumptive limitations imposed on the amount 
of discovery, expressly included in the rules describing the 
particular discovery devices—limitations which the court has 
discretion to alter in an individual instance. In both instances, 
however, as a result of these limitations, both the court and 
the litigants may become involved in potentially burdensome 
satellite litigation concerning either possible sanctions for 
violation of the certification requirement or the possible need 
to alter the presumptive limitations expressly imposed in the 
specific discovery rules.

Once again, the primary difficulty with this method of 
discovery control is probably not the potential burdens and 
inefficiencies of resultant satellite litigation, however real those 
dangers may or may not be. It is, rather, the inherently clumsy 
nature of this form of restriction. The Rule 26(g) certification 
requirement, for example, gives rise simultaneously to serious 
risks of over-protection and under-protection. On the one 
hand, it is far from inconceivable that risk-averse litigants, for 
fear of possible sanctions, will refrain from making discovery 
requests that, with perfect knowledge, they would have known 
would be perfectly legitimate. On the other hand, parties 



November 2011	 1��

operating in bad faith may comply with the certification 
requirement in the belief that they will be able to circumvent 
sanctions. Absent effective enforcement of the certification 
requirement, those parties will be able to undermine the 
salutary purposes served by that requirement. The problem 
with the presumptive limitations imposed on the amount of 
discovery, in contrast, is the “one size fits all” nature of those 
limitations. It is, of course, true (as already noted) that the 
court has authority to alter those limits in the individual 
instance, but that option inherently brings with it arguably 
unnecessary internal transaction costs necessarily involved in 
making the decision whether to authorize the alteration.

As in the case of the direct interventionist model, it does 
not necessarily follow that these forms of discovery control 
should be abandoned. It means, rather, that they need to be 
supplemented in some way in order to achieve the goal of 
assuring the discovery process’s compliance with the dictates 
of the litigation matrix.

3. The Prophylactic Models of Discovery Control

a. The “Interventionist Prophylactic” Model

In contrast to the direct models, a prophylactic model of 
discovery control seeks to prevent or deter discovery excesses 
before they occur. What I refer to as the interventionist version 
of the prophylactic model involves the use of the discovery 
conference methodology that, in one form or another, has 
been around since the 1980 amendment to the Federal Rules.96 
While the procedure neither directly restricts discovery as a 
whole nor provides for intervention into specific situations in 
order to stop particular discovery abuse, its rationale is that 
by ordering the substance of the discovery process from the 
outset the model may deter pathological aberrations later on.

Though it is difficult to make definitive empirical 
assessments, it is possible that use of the discovery conference 
has had some beneficial impact on the discovery process. Even 
assuming that to be true, however, there is no doubt that the 
benefit comes at a cost, in terms of both judicial and attorney 
time. Moreover, because the process does not involve direct 
attacks on discovery abuse, it is very difficult to ascertain the 
true benefits the methodology brings about. That problem, 
after all, is inherent in the use of any prophylactic method.

b. The “Automatic Prophylactic” Model

The automatic disclosure device, originally adopted 
(in a more controversial version) in 1993 and currently 
embodied in Rule 26(a)(1),97 seeks to avoid the burdens and 
confrontations that often accompany the discovery process 
by imposing on the litigants the obligation to automatically 
disclose certain basic information which, most likely, would 
have been requested in any event.

There are likely marginal benefits of efficiency derived 
from this anticipatory process, but it is difficult to see how it 
can deter or avoid the problems of inefficiency and distortion 
threatened by unwarranted or abusive discovery. It is therefore 
necessary to search for an alternative means of discovery 
control, one that functions differently from the currently-
existing four regulatory models.

4. The Cost Allocation Model and the Control of “Excessive” 
Discovery

One can readily see why these alternative models of 
discovery control, either standing alone or in combination, 
fail to control discovery in an effective and efficient manner. 
They all create the risk of being over-effective, under-effective, 
economically inefficient, or even all three at once. This does 
not mean that they fail to serve any legitimate role in the 
overall scheme of discovery control. At the very least, however, 
it does mean that something more is needed in order to ensure 
that discovery in large or complex litigation is not permitted 
to degenerate into a pathological process of procedural 
inefficiency or substantive distortion. It is for this reason that 
it is necessary to turn to an alternative method of discovery 
control that has mysteriously been all but ignored since the 
very inception of the Federal Rules: the allocation of the costs 
of discovery not to the responding party (the overwhelmingly 
accepted practice) but rather to the requesting party.

From the outset, it is important to understand that I am 
not here advocating a process of cost shifting; indeed, the very 
use of that word would necessarily concede that the inertia of 
cost allocation appropriately belongs on the responding party, 
and must be shifted in order to have discovery costs attributed 
to the requesting party. Yet at no point has anyone—including 
those who drafted the Federal Rules in the first place—even 
attempted to rationalize the respondent-centric model of 
cost allocation that has dominated since the Rules’ original 
promulgation. Were one actually to consider the issue afresh, 
it would be difficult to understand the assumptions inherent 
in such a model. It is true, of course, that in the crudest, 
most concrete sense the cost is immediately incurred by the 
responding party, not the requesting party. But that fact, 
standing alone, in no way necessarily implies that even at 
that point the cost is appropriately to be attributed to the 
responding party.

One may best understand the point by consideration of 
a simple analogy. Assume a co-worker asks you to do him a 
favor and pick up lunch for him. You do so, paying the $15 
that the lunch costs. You then bring the lunch to your co-
worker; unless he was raised by wolves, he will immediately 
thank you and reimburse you for your $15 expenditure on 
his behalf. Is such reimbursement appropriately characterized 
as “cost shifting” in anything but the most concrete, technical 
and immediate sense? At any point in this hypothetical 
transaction, was the cost of that lunch appropriately viewed, 
morally or conceptually, as your cost, rather than your co-
worker’s cost? Long-established principles of quantum 
meruit would readily answer that question in the negative.98 
You performed work on behalf of another, who was aware 
both that you were performing that work on his behalf and, 
as a result, incurring costs on his behalf. The law of quasi-
contract unambiguously dictates that in such a situation the 
cost is deemed that of the party on behalf of whom the work 
was done, not of the party who performed the work.99 In 
fundamental ways, the discovery process is identical to this 
hypothetical situation. The only differences are that in the 
case of discovery, the performing party is usually performing 
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the work not out of the goodness of his heart but rather due 
to the coercive threat of court sanction if he fails to do so. 
Moreover, the work performed by the responding party will 
not only help the requesting party but often actually harm the 
interests of the responding party himself. These differences, 
however, make even more bizarre the seemingly universal 
but wholly unsupported assumption that discovery costs are 
appropriately attributed to the responding party, rather than 
to the requesting party.

It should be clear that as both a legal and moral matter, 
the costs of discovery are properly attributable, in the first 
instance, to the requesting party. By imposing the costs 
of discovery on the responding party, then, our system has 
effectively required the responding party to provide a subsidy 
to the requesting party. To be sure, assuming no constitutional 
problems,100 the system may choose to order such a subsidy. 
But because those who created the system implicitly—and 
inaccurately—assumed that the costs of discovery was properly 
seen as a cost to be borne by the responding party, our system 
has provided for a hidden subsidy, one recognized by no one. 
At the very least, democracy demands that the decisions of 
those who make fundamental choices of social policy make 
clear what those choices actually are, so a transparent debate 
of whether it is fair to impose such a subsidy may finally take 
place. This has never been done in the case of discovery costs.

Wholly apart from this complete lack of transparency, 
the implicit assumption that the costs of discovery are to be 
attributed to the responding party makes little sense, from 
any theoretical or practical perspective, particularly when 
coupled with the broad scope of discovery in the age of 
informational technology. In addition to its moral and legal 
bases, attribution of the costs of discovery to the discovering 
party, rather than the responding party, is likely to have 
significant instrumental benefits, because it would cure what 
has long been a fundamental economic pathology plaguing 
the discovery process: the externality inherent in the choice to 
invoke discovery. Simply put, under the prevailing practice the 
cost-benefit decision whether or not to invoke the discovery 
process is made by a party who risks incurring no cost, only 
benefit, even though it is quite conceivable that the choice 
will impose a significant cost on others. This lack of economic 
disincentive underscores what may well be a far greater harm 
to the system than intentionally abusive discovery: what can be 
most appropriately labeled “excessive” discovery. This concept 
includes discovery which, while not consciously interposed 
for purposes of delay or harassment, nevertheless gives rise to 
costs greater than its benefits in finding truth. Recall that in 
the foundational litigation matrix, the value of finding truth 
cannot be considered in a vacuum, wholly divorced from the 
costs to which the effort gives rise.101 Some rough judgment 
must always be made by some decision maker whether the 
likely benefit to come from the effort justifies the effort’s costs. 
Yet when the responding party, rather than the requesting 
party, bears the costs of the process, the requesting party has 
absolutely no economic disincentive not to make the request, 
regardless of its costs. Indeed, given that it is the requesting 
party’s opponent who will bear that cost, one might even 

suggest that in a perverse sense, the higher the cost the greater 
the incentive to invoke the discovery process.

This focus on the subtle but important differences 
between “abusive” and “excessive” discovery underscores the 
manner in which a reversal in the ex ante presumption of 
discovery cost attribution can function in a symbiotic manner 
with both the direct and prophylactic methods of discovery 
control.102 While those more judicially-driven practices are 
more likely to punish or deter abusive discovery, it is the self-
executing shift in discovery cost allocation that is far more 
likely to deter the practice of excessive discovery.

The key social problem to which imposition of discovery 
costs on the requesting party might give rise derives from its 
inherently regressive nature: the poor will be more immediately 
and seriously impacted by such costs than will the rich. To be 
sure, this is also true of all litigation costs, though this fact 
has never caused us to shift all of the poor’s litigation costs 
to the wealthier party. Moreover, particularly in the case of 
complex class action lawsuits, the real party in interest will not 
be the individual plaintiff but rather the plaintiff’s attorneys, 
for whom the funding of such suits is simply a cost of doing 
business. In these cases, it would be wrong to see this alteration 
in discovery cost allocation as an inherently regressive practice. 
In any event, if there are particular substantive rights which the 
governmental body decides require procedural subsidization, 
that body may say so at the time it creates those rights. 
Therefore, even if one were to find the regressive impact of 
this reversal in cost allocation to be a matter of concern, a 
wholesale rejection of the cost allocation model would not be 
justified.

Even if society were to decide to subsidize a poorer 
litigant’s discovery in particular suits, it hardly makes sense to 
impose that cost on his opponent, rather than on society as a 
whole. Indeed, to allow a private individual’s unilateral filing 
of a lawsuit to justify imposition of discovery costs on the 
defendant gives rise to serious constitutional concerns of due 
process. The Supreme Court has long held that due process 
prohibits the deprivation of a defendant’s property absent 
meaningful judicial involvement in the determination of that 
defendant’s culpability.103

A conceivable objection to the reversal of the current cost 
allocation model might be that such a practice would simply 
shift the externality, for under the new model the responding 
party will have no incentive to keep costs down. But it is the 
discovering party who sets the contours of the response by the 
scope of its inquiries or production requests. In an important 
sense, then, the outer limits of the costs that the responding 
party will incur are set out by the requesting party. In any 
event, there always exists the possibility of judicial intervention 
to determine that the submitted costs are excessive. While it 
might be responded that such intervention would significantly 
increase the systemic burdens of the discovery process, it is 
highly unlikely that judicial intervention would be required 
in many instances. If the responding party knows that any 
excessive costs it incurs may well not be reimbursed, it is 
unlikely to risk incurring them in the first place.
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IV. Pleading, Discovery, and the Revision of the 
Federal Rules

It should be clear by this point that an exclusive focus on 
the concern that plaintiffs be able to vindicate their substantive 
rights in court myopically ignores many of the most important 
elements of the foundational litigation matrix. While the danger 
of under-enforcement is surely to be avoided wherever feasible, 
the fundamental values of efficiency, fundamental fairness and 
maintenance of the substantive-procedural balance dictate the 
need to avoid both wasteful systemic costs and the substantive 
economic skewing that inevitably results from over-deterrence. 
Simply put, an understanding of the foundational normative 
precepts of modern procedural theory demand that pleading 
requirements impose some meaningful restraint on litigants’ 
ability to invoke the elaborate discovery devices. Otherwise, it 
will be all but impossible to prevent parties who have suffered 
no legally cognizable injury from wastefully increasing both 
the internal costs of the adjudicatory system and the external 
costs of products and services in the marketplace. Moreover, 
once a litigant is permitted to get past the pleading stage 
to the discovery process, it is essential that the costs of that 
system are attributed in a manner consistent with the dictates 
of fundamental fairness and economic efficiency, in order to 
avoid the wasteful and inefficient misuse of that system.

Once all agree on these fundamental normative contours 
of the procedural system, the question naturally arises whether 
those goals may be achieved within the existing framework 
established by the Federal Rules of Civil Procedure, or 
whether instead fundamental changes in that framework are 
now required. Quite clearly, if the reversal in cost allocation 
presumption were to be imposed, an amendment adding this 
directive would need to be adopted. Of course, nothing in 
the current version of the Federal Rules expressly prohibits 
a court from shifting the costs of discovery from responding 
party to requesting party, and it is well-accepted that a court 
possesses discretion to shift costs under its broad powers given 
it by Rule 26(c).104 But absent a provision in the Federal Rules 
expressly dictating that presumptively the costs of discovery 
are to be imposed on the requesting party, it appears clear that 
as a general matter courts will fail to allocate discovery costs in 
this manner. Thus, it is vitally important that the Federal Rules 
be amended to reflect such a change in traditional practice.

In contrast, the language of Rule 8(a) is in no way 
necessarily inconsistent with a plausibility standard. The Court 
in both Twombly and Iqbal has already construed the provision’s 
text to implement this standard, and the provision’s wording 
is sufficiently flexible to countenance such an interpretation, 
purely as a matter of textual construction. Indeed, it is highly 
likely that while the drafters of the original Federal Rules (in 
most cases)105 sought to break away from the unduly high 
barriers to suit set by the code pleading standard for required 
factual detail, it is difficult to imagine that they intended to 
allow the pleading of vague and conclusory assertions of legal 
wrongdoing to enable a plaintiff to invoke the costly and 
burdensome discovery process absent some showing that the 
case was more than fanciful. Otherwise, defendants would 
regularly be at the mercy of any plaintiff who chose to sue 

them, because the mere filing of a complaint alleging a legal 
wrong would force defendant to suffer the costs and burdens of 
discovery. Absent overwhelming evidence to the contrary, one 
should not assume the Rules’ drafters would have intended so 
untenable a result.106 Thus, even absent an explicit amendment 
to Rule 8(a), courts applying that provision may and should 
reasonably construe it in accordance with the dictates of the 
plausibility standard.

The fact remains that in its present form Rule 8(a) is 
sufficiently ambiguous that it is subject to constructions 
different from that standard. In order to remove any 
conceivable ambiguity, therefore, the Advisory Committee 
would be well-advised to revise the provision’s language in a 
manner that explicitly invokes plausibility as the standard that 
must be satisfied before a party may proceed to the discovery 
process. Were the Advisory Committee to track the language of 
the standard articulated in Twombly, the revision of Rule 8(a) 
would send a very clear message to all concerned that while in 
most cases a complaint need not satisfy the high bar imposed 
by a fact pleading standard,107 the mere assertion of a vague 
and conclusory claim will not permit a litigant to proceed past 
the pleading stage. Something more is required in a complaint: 
the allegation of non-conclusory facts sufficient to give rise to 
the reasonable suspicion that a violation of plaintiff’s rights 
has occurred. Thus, while perhaps as a doctrinal matter formal 
adoption of such an amendment may not be essential to 
restoring the proper balance to the pleading standard, doing 
so would avoid any further confusion among the courts as to 
what the controlling standard is. More importantly, adoption 
of such an amendment would stand as a social and political 
reaffirmance of the need for an economically balanced 
approach to the competing interests involved in the pleading 
context.

While formal amendment of the pleading rule may not 
be essential, the same is not true of the discovery process. As 
explained earlier, the key to taming the discovery process is to 
understand that, in the first instance, the costs of discovery are 
appropriately seen as costs attributable to the requesting party, 
rather than the responding party. While in its current form Rule 
26(c), authorizing the issuance of protective orders, is framed 
in a manner that vests broad discretion in the district court’s 
hands to “shift” costs, such a power is only rarely employed. In 
any event, the point of the amendment would not be merely 
to authorize the court to shift costs, but rather expressly to 
attribute the costs, in the first instance, to the requesting party. 
Rule 26 should therefore be amended to state unambiguously 
that discovery costs are attributable to the requesting party, 
unless applicable substantive law provides to the contrary or 
the court finds that a compelling reason for shifting the costs 
to the responding party exists.108

Conclusion: Assuring that the Genius of 1938 
Survives in the Twenty-First Century (With a Little 

Tweek Every Now and Then)

There is much to celebrate as the Federal Rules of Civil 
Procedure rapidly approach their 75th birthday. The genius 
of Charles Clark was his effort to walk the tightrope of the 
substantive-procedural balance. The goal of Clark and his 
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colleagues was to assure that the rules of procedure neither 
over-enforce nor under-enforce the substantive law being 
enforced. They wisely saw that the barriers to suit imposed 
by the stringent standards of fact pleading failed that test, and 
therefore needed substantial revision. But to construe their 
abandonment of the fact pleading standard as an intended shift 
to no standard at all would be to commit the same sin of all-or-
nothing clumsiness that had plagued the standard they sought 
to replace. First-year law students have long been taught that 
law is not simple; there are invariably conceptual and practical 
complexities that must be carefully balanced. Though it is 
perhaps difficult for us now to see it, the genius of the drafters 
of the original Federal Rules was their ability to recognize those 
complexities and to seek carefully to balance the competing 
needs as a means of achieving a solution that takes all of those 
complexities into account. Today, there are many who—in the 
name of the Rules’ original drafters—urge that we impose an 
extremely lax pleading standard that allows plaintiffs to trigger 
the burden and costs of the discovery process by nothing more 
than a cryptic and conclusory assertion of a legal wrong. But 
now to characterize what the drafters did as the equivalent 
of a bull in a china shop, destroying everything in its path, 
would be to do them an injustice. The goal today should be to 
implement their genius under modern conditions. The Court 
in Twombly and Iqbal basically did just that, though one 
could justifiably question the extent to which it adequately 
explained its conclusion and rationale. Our goal today should 
therefore not be to sweep away the important insights of 
those pleading decisions, but rather to use them as a basis 
for a deeper intellectual exploration of the moral, social and 
economic foundations of modern procedure.

The drafters of the Rules, of course, were only human, 
and humans make mistakes—especially in the process of 
revolutionizing an entire system. In the discovery process, 
their first mistake was their failure even to consider the 
question of to whom discovery costs were to be appropriately 
attributed in the first instance. Their second mistake was their 
flawed implicit assumption that the costs were properly to be 
attributed not to the party who is best able to economically 
internalize the costs and benefits of discovery, but to the party 
who has little or no control over those decisions. Just as we 
have already corrected some of their failures in the discovery 
process over the years, it is now time to correct their errors—
and then wish them a happy birthday.
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Until 2000 the legal institution of civil marriage was 
understood to be available only to one man and one 
woman. In 2000 Californians passed an initiative 

statute (Proposition 22) reaffirming that understanding. The 
California legislature then enacted a law authorizing domestic 
partnerships for same-sex couples that offer the same legal 
treatment as marriage under a different name.1 In 2008 
the California Supreme Court nullified Proposition 22 and 
construed the state constitution to mandate that marriage be 
redefined to be available to same-sex couples.2

At the next opportunity, just five months later, the people 
of California approved Proposition 8, which added to the state 
constitution: “Only marriage between a man and a woman is 
valid or recognized in California.” The initiative did not affect 
domestic partnerships.

Two same-sex couples who were denied marriage 
licenses after passage of Proposition 8 sued, challenging its 
constitutionality. The Governor, Attorney General, and other 
state officials refused to defend the law. Sponsors of Proposition 
8 intervened to defend it. Judge Vaughn Walker of the U.S. 
District Court for the Northern District of California held 
that the intervenors had standing to defend the law and 
that Proposition 8 violates both the Due Process and Equal 
Protection Clauses of the U.S. Constitution.3

The defendant-intervenors appealed to the U.S. Court of 
Appeals for the Ninth Circuit. A three-judge panel of that court 
heard oral argument on the case in December 2010.4

I. Defendants’ Standing

An initial question is the standing of the defendant-
intervenors. In Arizonans for Official English v. Arizona5 the 
majority opinion by Justice Ginsburg expressed in dictum “grave 
doubts” whether sponsors of a ballot initiative have standing 
to defend it if elected officials refuse to do so. However, the 
purpose of ballot initiatives is to enable voters to enact laws 
that government officials refuse to adopt. To deny sponsors of 
initiatives standing to defend them would in effect privilege 
officials to nullify this democratic process. It is unlikely 
that the court of appeals or Supreme Court will allow such 
nullification.

II. Findings of Fact

In reaching his decision Judge Walker made several 
crucial—essentially dispositive—determinations that he 
labeled findings of fact. Ordinary findings of fact are reversed 
only if found on appeal to be clearly erroneous.6 However, 
the legislative and executive branches of government must 
constantly make findings of fact in order to formulate and 
enforce laws and regulations, and these “legislative facts” cannot 
be ignored by a trial court and are not subject to the “clearly 
erroneous” standard but to de novo review.

“Legislative choice is not subject to courtroom factfinding 
and may be based on rational speculation unsupported by 
evidence or empirical data.”7 The burden is “on the one attacking 
the legislative arrangement to negative every conceivable 
basis which might support it, whether or not the basis has a 
foundation in the record.”8 The issue, then, is whether the law 
satisfies the relevant standard of review, and this is an issue to 
be decided de novo by the appellate court, with due deference 
to democratic processes.

III. Issues Specific to Proposition 8

All but a few states have laws limiting marriage to one 
man and one woman. This suit certainly could have bearing 
on all those laws. Hesitant to overreach, the plaintiffs have 
struggled to identify particulars to differentiate Proposition 8 
from other state laws and thereby narrow the scope (and the 
threat) of a ruling in their favor. One such particular is that 
Proposition 8 was adopted after the California Supreme Court 
mandated recognition of same-sex marriages. Thus, it is claimed, 
Proposition 8 differs from other state marriage laws because 
it deprived same-sex couples of an existing right rather than 
simply withholding a right they never had. However, if a right 
is not constitutionally mandated, how can it be unconstitutional 
for a state that has granted the right to change its mind and 
withdraw it?

In a few cases, the Supreme Court has overturned laws 
that withdrew constitutionally-discretionary rights because the 
Court found that the laws were impelled by an impermissible 
motive. In Romer v. Evans9 for example, the Court struck 
down a Colorado constitutional amendment adopted by voter 
initiative that withdrew from the state legislature and local 
governments the power to enact laws against sexual-orientation 
discrimination. The majority said that the law was motivated by 
animus—a bare desire to harm—because it was not “directed 
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to any identifiable legitimate purpose or discrete objective.”10 
The majority further objected to the law because it amended 
the state constitution and thereby precluded those seeking laws 
against sexual-orientation discrimination from attaining them 
through ordinary legislation.

As the minority pointed out, the very purpose of 
constitutional provisions is to erect a barrier against ordinary 
legislation. Further, in many states constitutional provisions are 
the only laws that can be adopted by voter initiative. Therefore, 
to nullify such an initiative in effect deprives citizens of any 
power to act on a particular matter, even though the goal they 
seek is permissible under the Federal Constitution. Romer seems 
to make much of state constitutions unconstitutional.

The minority in Romer also noted that the Colorado 
initiative merely overrode local laws that were not constitutionally 
mandatory. However, the holding that the initiative had no 
“legitimate purpose” seems to mean that there would also be no 
legitimate purpose for not having laws against sexual-orientation 
discrimination to begin with, which would mean that such laws 
are constitutionally mandatory. Neither Romer nor any other 
Supreme Court decision, though, has so held.

Moreover, it is easy to find legitimate purposes for the 
initiative in Romer. In a free society, people are generally free to 
choose with whom to deal, even if others might consider one’s 
choices irrational or improper. Discrimination is forbidden only 
on a few select grounds. The people of Colorado might plausibly 
have believed that discrimination based on sexual orientation is 
tolerable or that any problems it creates were not serious enough 
to require the heavy burden of government intrusion through 
antidiscrimination laws.

One cannot claim that the whole structure of marriage, 
recognized by every civilization throughout history, was 
contrived solely to harm homosexuals. As discussed below, 
it is also easy to find a legitimate purpose for Proposition 8. 
However, Romer seems to be a constitutional wild card—a 
precedent with no firm meaning that can simply be played 
whenever five Justices feel like striking down a law they do not 
like but in which there is no constitutional flaw.

IV. Standard of Constitutional Scrutiny

The central issue of Perry is the constitutional validity of 
laws restricting legal marriage to a woman and a man. A key 
subsidiary issue is the standard of constitutional scrutiny by 
which such laws should be reviewed under the Equal Protection 
and Due Process Clauses. All laws create distinctions and 
thus treat people unequally, and all laws limit rights either by 
forbidding some kind of behavior or by granting benefits for 
some persons or conduct and not others. In general, however, 
a law satisfies the Equal Protection and Due Process Clauses if 
the distinctions it makes have a rational basis. As noted above, 
this means only that there is some conceivable rational basis, 
even if that basis is not found in the record.

However, a few areas—those involving fundamental 
rights or distinctions that create a “suspect class”—are subject 
to strict scrutiny, requiring the state to show that the law 
serves a compelling interest that cannot be achieved by less 
discriminatory means.11 The paradigm category of strict 
scrutiny is supposed to be race12 because the Equal Protection 

Clause was adopted in the wake of the Civil War to protect 
the rights of former slaves who were being reduced to virtual 
serfdom by racially-discriminatory laws adopted in the former 
Confederate states.

Strict scrutiny is not necessarily fatal to discriminatory state 
action. For example, the Court has upheld racial preferences 
in university admissions on the factually dubious ground that 
racial diversity improves the quality of education.13

A strong argument can be made that traditional marriage 
serves a compelling state interest. The family is society’s most 
basic institution, and traditional marriage has always been 
considered crucial to the successful functioning of the family. 
The suffering of children in our neighborhoods where marriage 
has lost its prestige and has ceased to be the norm certainly 
argues for a compelling need to retain and promote traditional 
marriage.

However, strict scrutiny should not be the applicable 
standard. The Supreme Court has never applied anything more 
stringent than the rational basis standard to sexual orientation. 
The Court’s only decisions overturning laws based on sexual 
orientation are Romer, where the Court found no legitimate 
purpose for the law, and Lawrence v. Texas, which held only that 
disapproval of homosexual acts could not be enforced “through 
operation of the criminal law.”14 In both Lawrence and Romer 
the Court applied the rational basis standard. The Court in 
Lawrence said that Texas’s criminal sodomy law “furthers no 
legitimate state interest which can justify its intrusion into the 
personal and private life of the individual.”15 Perry involves no 
“intrusion into the personal and private li[ves]” of homosexuals. 
The Court in Lawrence said expressly that the case did “not 
involve whether the government must give formal recognition 
to any relationship that homosexual persons seek to enter.”16

The Equal Protection Clause was not intended originally 
to protect homosexuality. Lawrence might be defended on 
the ground that there had evolved a national consensus to 
tolerate private homosexual acts. Most states had repealed their 
criminal sodomy laws, and the few remaining laws were rarely 
enforced. In effect, these laws had ceased to be expressions 
of public morality and had become tools of arbitrary police 
harassment. It is not surprising that the Court would find such 
laws irrational.

Public attitudes about homosexual marriage are very 
different. Even if the meaning of equal protection can change 
with public consensus, that has not occurred here. Referenda 
on this issue have been held in thirty-one states, and in every 
one traditional marriage has been affirmed—usually by a large 
margin. Interracial marriage offers an instructive contrast. 
Prior to the Supreme Court’s decision in Loving v. Virginia 
(discussed further below), some state courts had struck down 
antimiscegenation laws. In none of these states was there a 
serious effort to restore the law by ballot initiative.

The Court has sometimes suggested that strict scrutiny 
applies to groups with “an immutable characteristic determined 
solely by birth.”17 This could be a very broad concept. 
Intelligence, for example, is to some significant extent 
hereditary, yet many state actions (like college admissions and 
matriculation) discriminate on the basis of intelligence. Even 
if homosexual  orientation is “an immutable characteristic,” 
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traditional marriage is intended to encourage responsible 
procreation, a purpose that is clearly irrelevant to homosexual 
conduct.

Further, the concept arguably does not apply to 
homosexual marriage. First, it is unclear that sexual orientation 
is “determined solely by birth.” The American Psychiatric 
Association says “there are no replicated scientific studies 
supporting any specific biological etiology for homosexuality.”18 
In at least some cases sexual inclinations may be influenced by 
experience.

Second, the issue in Perry is not sexual orientation but 
sexual behavior, which is not immutable. Some cultures have 
condoned some forms of homosexual activity,19 and in these 
cultures such activity has been more common than in cultures 
where that activity is severely condemned. Californians 
could reasonably decide that they do not want to encourage 
homosexual conduct by honoring same-sex marriages.

Strict scrutiny may also apply to laws that discriminate 
against “discrete and insular minorities” that are subject to 
widespread discrimination.20 Homosexuals certainly have 
experienced discrimination, although there is some question 
how widespread this discrimination is now. Unlike African-
Americans, for example, homosexuals do not have lower average 
incomes than other Americans. California’s authorization of 
domestic partnerships with the same legal rights as marriage 
and the ability of opponents of Prop. 8 to raise more money 
for their campaign than its proponents did show further that in 
California homosexuals have significant political influence.

The passage of Prop. 8 alone does not establish that 
homosexuals in California are a powerless, oppressed minority 
needing constant judicial insulation from democracy. Every 
substantive law (and the rejection of every proposal for a new 
law) creates winners and losers. Supporters of many causes lose 
repeatedly, but not every such group is entitled to the privilege 
of strict scrutiny.

Most American marriage laws, for example, exclude not 
only same-sex couples, but also marriage of close relatives 
(“endogamy”) and marriage of groups of more than two persons 
(“polygamy” or “polyamory”). Supporters of these forms of 
marriage have not succeeded in any state, nor have they attained 
approval of civil unions or domestic partnerships for their 
relationships. Most advocates of same-sex marriage (including 
the plaintiffs in Perry) have not argued that these groups are 
“discrete and insular minorities” whose exclusion from marriage 
demands strict scrutiny review, yet it is hard to see why they 
(whose practices find more support in other societies than does 
same-sex marriage) do not merit as much judicial solicitude as 
homosexuals.

This inconsistency points to a more fundamental problem 
with the equal protection claim here. All parties in Perry agree 
that marriage is a privileged status. Plaintiffs do not challenge 
that status; they simply want same-sex couples to be eligible 
for it. However, if traditional marriage is unconstitutionally 
discriminatory, can any privileged status for marriage be 
upheld? The defense of traditional marriage is that it promotes 
responsible bearing and raising of children. If that defense is 
constitutionally inadequate, what constitutional justification 
is there for privileging marriage at all? Proponents of same-sex 
marriage do not answer this question.

V. The Fundamental Right to Marry

Judge Walker held that Proposition 8 violates the Due 
Process Clause by denying homosexuals a fundamental 
right of people to marry as they please. The Supreme Court 
has sometimes recognized a constitutional right to marry.21 
However, this right has always been limited, and the Court has 
never held or even hinted in dictum that the right extended to 
same-sex couples.

Same-sex marriage is very different from the cases 
where the Court has recognized a right to marry. In Loving v. 
Virginia,22  the Court overturned a law forbidding interracial 
marriage. However, California does not forbid homosexual 
marriage; it simply does not license it, but leaves it as a private 
matter. Further, California offers homosexuals all the legal 
benefits of marriage, withholding only the label. The Court 
has never suggested that there is a fundamental right to the 
label “marriage.”

As noted, the limitation of marriage to opposite-sex 
couples is only one of several traditional restrictions on marriage. 
The parties must be unmarried, i.e., no polygamy. The parties 
must not be too closely-related, i.e., no endogamy. And the 
parties must be adults, i.e., no child marriage. Unlike the same-
sex requirement, all these practices have been condoned in many 
societies. If there is a fundamental right to same-sex marriage, 
a fortiori all the other practices must be permitted. It seems 
unlikely that the Supreme Court wants to take such a step.

The fundamental right to marry should mean the right 
to enter into a relationship that falls within the traditional 
definition of marriage, not to legal recognition of whatever 
arrangement some person or group of people wants to label 
marriage. The law struck down in Loving was a sharp departure 
from the traditional definition of marriage in Western 
civilization, which never forbade interracial marriages.23 If 
anything, then, Loving is a precedent for adhering to, rather than 
nullifying, the exclusion of same-sex marriage because, unlike 
interracial marriages, Western civilization has never recognized 
same-sex relationships as marriages.

VI. The Case for (Traditional) Marriage

Judge Walker held that the “purported rationales” for 
the non-recognition of same-sex marriage “are nothing more 
than post-hoc justifications” by Prop. 8’s proponents. As with 
his finding that Prop. 8 was motivated by a desire to harm 
homosexuals, this conclusion seems to rest on the premise 
that the institution of marriage was fabricated in every culture 
throughout history for the sole purpose of stigmatizing 
homosexuals.

Our society generally leaves adults free to arrange their 
own affairs. However, a woman and a man can create children 
who cannot protect their own interests. Marriage practices have 
varied among cultures in myriad ways. However, whatever else 
marriage is about (e.g., caste or property), it has always been 
centrally concerned with the bearing and raising of children. 
As Bertrand Russell said: “But for children, there would be no 
need for any institution concerned with sex. . . . [I]t is through 
children alone that sexual relations become of importance to 
society.”24

Marriage both memorializes and solemnizes the 
relationship of a man and woman and provides the basis for an 
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enforceable legal commitment among them and their children. 
Marriage both reminds the parties and informs the world that 
they have entered into a relationship with responsibilities to 
each other and to the human lives they may create. In so doing, 
it encourages them to plan for responsible procreation, which 
includes not only conception but everything that might affect 
children. We know, for example, that married men work longer 
hours, commit fewer crimes, and abuse drugs and alcohol less 
than unmarried men. In other words, marriage works.

The district court held that “same-sex parents and 
opposite-sex parents are of equal quality.”25 It is not clear exactly 
what this means or what is the basis for the statement. However, 
there have been no studies comparing same-sex parents with 
married, biological parents. If the district court’s statement 
means that the two are the same, it has no basis in fact. If it 
means something else, it is not relevant to the constitutionality 
of marriage.

Moreover, there are good reasons to believe that the 
finding is inaccurate. Innumerable studies have found the 
traditional family to be better for children than families with 
a single parent or cohabiting couples. If the district court is 
right, then cohabiting same-sex couples are better parents than 
cohabiting opposite-sex couples. The district court pointed to 
no studies purporting to support such a finding.

Same-sex couples can be allowed to adopt, but adoption 
is a legal event, not a biological act as is reproduction. Adopted 
children can be better protected through adoption proceedings 
and custody regulation than by fitting the square peg of same-
sex relationships into the round hole of marriage.

The district court declared that “[p]ermitting same-sex 
couples to marry will not affect the number of opposite-sex 
couples who marry, divorce, cohabit, have children outside 
of marriage or otherwise affect the stability of opposite-sex 
marriages.”26 The only empirical basis the court gave for 
that finding was that recognition of same-sex marriages in 
Massachusetts supposedly has not affected rates of marriage 
and divorce.

This is not a firm basis on which to brand traditional 
marriage as irrational bigotry. First, Judge Walker’s empirical 
finding may not be correct. Defendant-intervenors cited 
studies showing that divorce rates rose and marriage rates fell 
in Massachusetts from 2004 to 2007.27 Similarly, marriage 
rates have declined and illegitimacy rates have risen in the 
Netherlands since it recognized same-sex marriages.

Further, the Massachusetts law has been in effect only 
briefly. More time is needed to determine its long-term effects, 
such as whether it will influence the raising of children and 
the use of artificial reproduction. Moreover, Massachusetts is a 
small state in a large country, in nearly all of which traditional 
marriage still prevails. Massachusetts may be atypical. Even its 
own residents may consider its law an aberration, not a general 
change of the meaning of marriage.

There are also substantial reasons to think that recognizing 
homosexual marriage would impair the social prestige of 
marriage. At trial both plaintiffs and defendant-intervenors 
introduced expert statements that validating same-sex marriage 
would radically alter the institution.28 Some gay activists support 
same-sex marriage for the express purpose of destroying its 
social standing.29

Recognizing same-sex marriage would transform marriage 
from its immemorial function as an arrangement centrally 
concerned with children to one primarily for the gratification of 
adults. As discussed above, thirty-one states have held referenda 
on the issue, and in every one the voters favored traditional 
marriage, usually by large margins. It is hard to believe that a 
Supreme Court decision branding the majority of Americans 
(and, indeed, virtually all human beings who have ever lived) as 
irrational bigots because they believe there is something special 
about the ability of a woman and a man to create human life 
would not diminish public respect for marriage.

Much of the legal benefit of marriage is achieved 
through the expressive function of law—the effect of the law 
in promoting certain norms by the law’s symbolic support. 
Perhaps the esteem for marriage generated by the law’s symbolic 
support would be impaired by extending it to intrinsically sterile 
relationships, but  this esteem  may be less impaired if a different 
label is used. Whether one thinks that California domestic 
partnerships go too far or not far enough in recognizing same-
sex relationships, that approach is not irrational.

 VII. Future Proceedings

If, as expected, the Ninth Circuit panel affirms the district 
court’s decision, the defendants could seek an en banc rehearing, 
or head for the Supreme Court as quickly as possible. The latter 
would set the stage for a Supreme Court hearing and decision 
in its 2011-12 Term, thus making the case a potential issue in 
the 2012 presidential and other elections. 

Conclusion

The Constitution confers no right to legal validation of 
same-sex marriage. As Judge Richard Posner has said, “If there 
is such a right, it will have to be manufactured by the justices 
out of whole cloth.”30 For the Supreme Court to do so would 
gravely damage its legitimacy and invite efforts to change the 
composition of the Court. However justified the public anger 
at the obliteration of traditional marriage, such moves would 
create a dangerous precedent. It is hoped that the Court will 
not provoke such action.

Endnotes

1  Cal. Fam. Code § 297.5.

2  In re Marriage Cases, 183 P.3d 384 (Cal. 2008).

3  Perry v. Schwarzenegger, 704 F. Supp. 2d 921 (N.D. Cal. 2010).

4  Defendant-intervenors argue that the case is governed by Baker v. Nelson, 
409 U.S. 810 (1972), in which the Court summarily rejected an appeal from 
a decision upholding the Minnesota marriage law that excluded homosexual 
couples. The Supreme Court generally gives little precedential force to such 
summary denials of appeals. See John E. Nowak & Ronald D. Rotunda, 
Constitutional Law § 2.5(c) (8th ed. 2010).

5  520 U.S. 43 (1997).

6  Fed. R. Civ. Pro. 52(a)(6).

7  Heller v. Doe, 509 U.S. 312, 320 (1993).

8  Id. at 320-21.

9  517 U.S. 620 (1996).

10  Id. at 636.



November 2011	 1��

11  United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938).

12  See Nowak & Rotunda, supra note 4, § 14.3(a)(iii).

13  Grutter v. Bollinger, 539 U.S. 306 (2003).

14  539 U.S. 558, 571 (2003).

15  Id. at 578.

16  Id.

17  Frontiero v. Richardson, 411 U.S. 677, 686 (1973) (plurality op.).

18  American Psychiatric Association, Gay/Lesbian/Bisexuals (2009).

19  Significantly, however, the homosexual conduct condoned has usually 
been the sodomizing of boys by adult men or of slaves or other social inferiors 
by their masters or social superiors. Almost never have same-sex relationships 
between equal adults been approved.

20  United States v. Carolene Products Co., 304 U.S. 144 (1938).

21  E.g., Zablocki v. Redhail, 434 U.S. 374 (1978) (overturning a law 
forbidding marriage to persons who are in violation of a court order of child 
support).

22  388 U.S. 1 (1967).

23  See Irving G. Tragen, Statutory Prohibitions Against Interracial Marriage, 
32 Cal. L. Rev. 269, 269 & n.2 (1944) (“[A]t common law there was no ban 
on interracial marriage . . . .”).

24  Bertrand Russell, Marriage and Morals 77, 156 (1929).

25  Perry v. Schwarzenegger, 704 F. Supp. 2d 921, slip op. at 127 (N.D. Cal. 
2010).

26  Id. at 83.

27  Ctr. for Disease Control, Divorce Rates by State: 1990, 1995, and 1999-
2009, available at http://www.cdc.gov/nchs/data/nvss/marriage_rates_90_
95_99-09.pdf; Ctr. for Disease Control, Marriage Rates by State: 1990, 1995, 
and 199-2009, available at http://www.cdc.gov/nchs/data/nvss/marriage_
rates_90_95_99-09.pdf.

28  See, e.g., Witherspoon Inst., Marriage and the Public Good: Ten 
Principles 18-19 (2008).

29  See, e.g., Michelangelo Signorile, Bridal Wave, Out Mag., Dec./Jan. 
1994.

30  Richard Posner, Wedding Bell Blues, New Republic Online, Dec. 19, 
2003, available at http://www.freerepublic.com/focus/f-news/1043523/
posts.



1��	  Engage: Volume 12, Issue 3

In Perry v. Schwarzenegger,1 a California district court struck 
down California’s Proposition 8, which amended the state 
constitution to preclude same-sex marriage. The opinion is 

of interest for a number of reasons, some of which have limited 
applicability outside of the California context and others of 
which have more general application. This essay focuses on the 
points in Perry that are of wider application, some of which 
would seem applicable to all states banning same-sex marriage 
and others of which are relevant to a subset of those states.

Perry suggests that Proposition 8 violated both due process 
and equal protection guarantees contained within the United 
States Constitution, and at least one issue involves the degree 
to which the analyses offered in Perry should or will have 
constitutional force in other parts of the country. It is useful, 
then, to consider Perry’s arguments in detail.

The right to privacy protects a constellation of rights 
connected with family—the rights to marry, procreate, and 
raise one’s child are all included within the right to privacy. The 
rights thereby protected are not absolute—privacy rights can 
be overridden by a statute that is narrowly tailored to promote 
compelling state interests. Nonetheless, the state must bear a 
heavy burden to justify infringing on an interest protected by 
the right to privacy.

It might be thought, then, that the right to marry a same-
sex partner can only be limited if the state can carry its heavy 
burden of justification, because the right to marry is one of 
the rights protected under the right to privacy. However, many 
courts have suggested that the right to marry a same-sex partner 
should be treated as a separate and distinct right. In contrast, 
the Perry court refused to characterize the plaintiffs as seeking to 
establish their “right to marry a same-sex partner” but, instead, 
as seeking to vindicate their “right to marry.” This dispute is not 
merely a matter of semantics, because the plaintiffs are then not 
seeking to have a new right recognized but, instead, are seeking 
to enforce a right that has already been recognized.2

Consider Loving v. Virginia,3 where Virginia’s anti-
miscegenation statute was challenged as violating federal 
constitutional guarantees. Richard Loving and Mildred Jeter did 
not seek to a have a new right recognized—“the right to marry 
someone of another race.” Further, when the United States 
Supreme Court recognized that Virginia’s anti-miscegenation 
law violated the Lovings’ fundamental rights, the Court did 
not recognize a special right to marry outside of one’s race but, 
instead, a more generalized right to marry.

Some commentators suggest that the right to marry 
recognized in Loving was only meant to include those who 
could have children though their union. But that cannot be 
correct, for it suggests that different-sex couples who cannot 
procreate through their union do not have a fundamental right 
to marry. Such a characterization of the right might exclude 

the elderly, those who are sterile, and those with certain 
physical handicaps. No court has held that the right to marry 
is contingent on individuals having the ability and desire to 
procreate, and Justice Scalia has recognized the implausibility 
of the procreation argument.4

Some courts have suggested that the reason people 
who cannot procreate nonetheless have the right to marry is 
that the right to privacy protects individuals from having to 
establish their ability or willingness to procreate. But this, too, 
is incorrect. In fact, some states prohibit certain people (first 
cousins) from marrying unless they can establish their inability 
to procreate through their union.5 Two lessons might be learned 
from such statutes. First, states can and do condition marriage 
on procreation concerns, so it is not as if states could not do 
so, assuming no independent bar to the state’s precluding the 
marriage at issue.6 Second, the state and individual interests in 
marriage are not limited to those involving children, because 
the state is limiting first-cousin marriages to those that likely 
will not involve children.

Loving is important to consider for several reasons. First, 
the Loving Court was striking down a marriage prohibition 
that had been in existence since before the Nation’s founding. 
Further, several states in addition to Virginia had anti-
miscegenation laws, sometimes within their constitutions.7 
Thus, it could not be said that the substantive due process right 
to marry that was recognized in Loving was deeply-rooted in the 
Nation’s history or tradition or was so rooted in the traditions 
and conscience of our people as to be ranked fundamental.8 
On the contrary, there was a long history in some states of 
prohibiting such unions, so the history and traditions test could 
not have been the basis of the holding.9

It might be argued that the right to marry is deeply-rooted 
in the Nation’s history, even if the right to marry someone of 
another race is not. But an analogous point might be made 
here, namely, that the right to marry is deeply-rooted, even if 
the right to marry a same-sex partner is not. In both cases, the 
individuals have the right to marry, and the question is whether 
the Federal Constitution permits a state to limit that choice on 
the basis of the races or sexes of the parties.

Those who argue that Loving only recognized the right 
to marry for individuals capable of reproducing through their 
union seem not to appreciate that the Loving opinion nowhere 
even mentions children. The Court’s reticence on this subject is 
quite understandable when one considers Virginia’s justification 
for its anti-miscegenation policy, namely, that the state wanted 
to preclude interracial marriage for the sake of the children that 
might be born of such unions.

Loving shifted the focus of the constitutional debate from 
the interests of children to the interests of the adults. “The 
freedom to marry has long been recognized as one of the vital 
personal rights essential to the orderly pursuit of happiness by 
free men.”10 Marriage promotes the interests of adults, and, as 
the Perry court notes, that is true whether the marital partners 
are of the same sex or of different sexes.11
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While the Loving Court did not focus on children, it did 
mention that marriage is fundamental to our existence and 
survival. The Court did not develop the point, although a few 
possible explanations might be offered. For example, a variety 
of benefits accrue to the partners in a marriage.12 Insofar as the 
marital partners are benefited and become more productive 
members of society, society benefits as well.

Another way to understand why marriage is fundamental 
to our existence and survival involves the benefits of marriage for 
the next generation, which was also a point suggested in Zablocki 
v. Redhail.13 Zablocki involved a challenge to a Wisconsin law by 
Roger Redhail, who was prevented from marrying his pregnant 
fiancé. Redhail had fathered a child (with a different woman) 
out of wedlock while he was in high school, and Wisconsin 
law prevented noncustodial parents from marrying if they had 
children from a previous relationship who were not receiving 
the required child support. The Zablocki Court commented:

It is not surprising that the decision to marry has been 
placed on the same level of importance as decisions 
relating to procreation, childbirth, child rearing, and family 
relationships. As the facts of this case illustrate, it would 
make little sense to recognize a right of privacy with respect 
to other matters of family life and not with respect to the 
decision to enter the relationship that is the foundation of 
the family in our society.14

A few points might be made about what the Court is 
saying here. When describing marriage as the foundation of 
family, the Court is not suggesting that children are only born 
into marriages. Redhail had already fathered one child out of 
wedlock and might well be fathering another out of wedlock, 
given the Wisconsin law that precluded him from marrying his 
fiancé. Rather, the Court was suggesting that there are a variety 
of rights associated with family, and that it does not make sense 
to recognize those rights while at the same time not recognizing 
the right to marry. When describing marriage as the foundation 
of family, the Court was likely further suggesting that marriage 
provides a setting in which children might prosper.

The Zablocki Court’s suggestion that marriage provides 
a setting in which children might flourish may also be what 
the Loving Court had in mind when saying that marriage is 
necessary for the survival of humankind. Neither Court believed 
that children are only produced within wedlock, as the facts of 
Zablocki clearly illustrate. Rather, both seemed to appreciate 
that marriage provides a setting in which children can be loved, 
cherished, taught, and helped to thrive.

Which children can be helped in such a setting? Certainly, 
children who are biologically-related to both parents can 
benefit from living in such a setting, but so can children who 
are biologically-related to only one or perhaps to neither of 
the parents. Many families in the United States, whether the 
parents are of the same sex or of different sexes, involve children 
who are not biologically-related to both adults. The children 
might have been adopted or might have been the product of a 
previous relationship of one of the adult partners. But today’s 
demographics demand recognition that many children are 
being raised in such homes, and if the survival of humankind 
is dependent on children being raised by two parents, each of 

whom is biologically-related to the children, then humankind, 
and our Nation in particular, may be facing some difficult 
times.

The Perry court noted that same-sex couples are raising 
children, and that the children are doing quite well.15 Further, 
gay and lesbian parents have the right to raise their children 
just as other parents do. But Zablocki suggests that this is a 
reason to recognize same-sex marriage—it makes little sense to 
recognize a right of privacy with respect to other family matters 
but not recognize a right to marry. Children, whether raised by 
same-sex or different-sex couples, can benefit from the stability 
that marriage can bring.

While there are no appreciable differences between 
children raised by same-sex parents and those raised by different-
sex parents,16 that should not be the focus of the discussion when 
examining the right to marry. (We do not limit marriage to 
those who would be optimific parents.) Whether or not same-
sex marriage is recognized, children will be raised by same-sex 
parents. The question at hand is whether the children raised 
by such parents should be able to benefit from the increased 
stability and other benefits associated with marriage or whether, 
instead, they should be forced to suffer the different opportunity 
costs associated with their parents having been precluded by 
law from marrying.

If the right to marry a same-sex partner falls within the 
right to marry, then it seems unlikely that the state will be able 
to justify refusing to recognize such marriages. Indeed, the 
Perry court held that there was no legitimate basis to refuse to 
recognize such marriages.17

To understand whether same-sex marriage bans promote 
legitimate state interests, it is important to consider what 
happens when a same-sex marriage ban is struck down by the 
courts or is repealed by a legislature. Traditional marriages are 
not thereby held unconstitutional or somehow denied legal 
recognition. Rather, those marriages are recognized, and other 
marriages are recognized as well. Indeed, it is somewhat difficult 
to specify what legitimate interests are promoted by refusing 
to recognize same-sex marriages. It is not as if such bans make 
it more likely that different-sex couples will marry or remain 
married. Instead, such bans merely impose a burden on same-sex 
couples and their families without bringing about any offsetting 
benefits for anyone else. Further, even when same-sex marriage 
is recognized by the state, religious groups do not have to permit 
such marriages to be celebrated if such unions contravene 
religious beliefs.18 Of course, those religious groups that do 
recognize same-sex marriage would then be able to confer both 
religious and civil significance on those unions.

It might be thought that prohibiting same-sex marriage 
somehow promotes morality. But that is exactly the kind of 
argument that is precluded by Lawrence v. Texas,19 in which 
the Court struck down a Texas law barring same-sex sodomy. 
While recognizing that some individuals sincerely believe same-
sex relations immoral, the Lawrence Court suggested that the 
majority could not “use the power of the State to enforce these 
views on the whole society through operation of the criminal 
law.”20

The Lawrence Court explained that the “Texas [sodomy] 
statute furthers no legitimate state interest which can justify its 
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intrusion into the personal and private life of the individual.”21 
But it is helpful to look closely at the language employed. The 
Court did not say that the statute furthered no legitimate 
interest at all but, instead, that it furthered no legitimate interest 
that would justify the intrusion. Why mention this? Because 
the Court’s comments are consistent with its using a rational 
basis test—the state had no legitimate interest implicated at 
all—but also consistent with a higher level of scrutiny being 
used—while the state had some legitimate interests implicated, 
those interests were not sufficient to justify the burden that the 
state was imposing.

There are other reasons to think that the Lawrence Court 
was using a higher level of scrutiny than rational basis, Justice 
Scalia’s comments in dissent to the contrary notwithstanding.22 
The Court cited a variety of cases within the right to privacy 
jurisprudence as support for striking down the Texas law—
Griswold, Eisenstadt, Roe, Carey, and Casey—and one might 
wonder why those cases would be cited in an opinion in which 
the right to privacy was not at issue.

Traditionally, the Court has privileged relationships such 
as marriage over sexual relations. In Griswold v. Connecticut,23 
Justice Goldberg explained in his concurrence that marriage 
could not be regulated even though non-marital sexual 
relations could be.24 Privileging same-sex relations but not 
same-sex relationships inverts the traditional priorities. That 
said, there is reason to read Lawrence as recognizing that same-
sex relationships themselves have value, because part of the 
rationale for protecting same-sex relations was that the sexual 
“conduct can be but one element in a personal bond that is 
more enduring.”25 The claim here is not that the Lawrence 
Court held same-sex marriage constitutionally protected. On 
the contrary, the Court expressly refused to address that issue,26 
just as it had expressly refused to address whether interracial 
marriage was protected when striking down a law more severely 
punishing interracial, non-marital relations than intra-racial, 
non-marital relations.27

A separate issue is whether same-sex marriage bans 
are unconstitutional because they violate equal protection 
guarantees. As an initial point, there is some confusion with 
respect to the basis of the classification at issue. Consider a 
statute that says, “A man can marry a woman but not a man; 
a woman can marry a man but not a woman.” Such a statute 
expressly classifies on the basis of sex.28 A separate issue is 
whether such a classification can be justified, but the statute 
itself is a facial, sex-based classification. Why is that important? 
Because facial sex-based classifications trigger heightened 
scrutiny, just as facial race-based classifications trigger strict 
scrutiny. When a facial race-based classification is at issue, there 
is no need to show in addition that one race would be adversely 
affected more than another in order for strict scrutiny to be 
imposed. For example, almost forty years before Lawrence was 
decided, the Court examined and struck down a statute more 
severely punishing interracial non-marital sexual relations than 
intra-racial non-marital sexual relations.29 It was not necessary 
to show that the statute adversely impacted one race more 
than another in order for close scrutiny to be triggered. So, 
too, where a statute facially discriminates on the basis of sex, 
there is no need to show that one sex is adversely affected more 
than another.

One might contrast the kind of classification at issue 
in a same-sex marriage ban with the kind of classification 
at issue in Romer v. Evans,30 which involved a Colorado 
constitutional amendment enacted by referendum that 
precluded affording antidiscrimination protections on the 
basis of sexual orientation.31 On its face, this was orientation 
rather than sex discrimination, and the Court suggested that 
this kind of classification could not even pass the lowest level 
of scrutiny.32

Justice O’Connor suggested in her Lawrence concurrence 
that laws targeting on the basis of sexual orientation had to be 
given “a more searching form of rational basis review.”33 It might 
be noted that statutes might expressly classify on the basis of 
sex but be intended to target on the basis of orientation. Such 
statutes should receive heightened scrutiny because of their 
facial basis. However, if there were some way to avoid triggering 
heightened scrutiny notwithstanding the facial classification, 
one would presumably still trigger this heightened form of 
rational basis review that was used in Romer and, perhaps, was 
used in Lawrence. Or, perhaps orientation discrimination itself 
should receive heightened review, as some of the state supreme 
courts have suggested in light of their state constitutional 
guarantees.34

Whatever the appropriate level of scrutiny, states must 
offer some justification for the discrimination. One justification 
that has had some success involves the point that same-sex 
couples cannot conceive accidentally—they have to plan in 
order to have children through adoption or through the use 
of advanced reproductive techniques. In contrast, different-
sex couples may conceive on the spur of the moment. For 
this reason, it is thought that states have a greater interest 
in encouraging different-sex couples to marry than same-sex 
couples to marry—that way unplanned pregnancies are more 
likely to occur within the context of a marriage.35

Yet, such an argument implies that the difficult part of 
parenting is in producing children rather than raising them. 
But, for most parents, the exact opposite is true. In any event, 
states that are deciding whether to permit same-sex couples to 
marry are not choosing between on the one hand permitting 
same-sex couples to marry and on the other permitting 
different-sex couples to marry. Rather, they are choosing 
between permitting different-sex couples to marry on the one 
hand and permitting both same-sex and different-sex couples 
to marry on the other. As Chief Judge Kaye pointed out in 
her dissent in Hernandez v. Robles, there “are enough marriage 
licenses to go around for everyone.”36 Absent reason to think 
that some different-sex couples would refuse to marry because 
same-sex couples were allowed to marry,37 same-sex marriage 
bans do not encourage different-sex couples to marry (and thus 
have children within wedlock); all they do is prevent same-sex 
couples from marrying, which means that any children that 
they have will necessarily be out of wedlock. If children tend 
to do better when raised within a marriage than when raised 
outside of one, those supporting same-sex marriage bans do not 
end up helping children raised by different-sex parents (because 
the parents’ decision to marry simply will not be affected by 
whether the state permits same-sex marriage), but will harm 
some of the children raised by same-sex parents who would 
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have married if they could have.
Some of Perry is directed toward particulars in California. 

For example, California recognizes domestic partnerships, so 
at least one question is what legitimate interests are served by 
creating a separate status for same-sex couples. Such a separate 
status seems stigmatizing,38 for it suggests that same-sex couples 
would somehow sully marriage if permitted to marry.39 Further, 
domestic partnerships are not treated as marriages for federal 
purposes,40 so if the Defense of Marriage Act is struck down or 
repealed, same-sex domestic partnerships (or civil unions for that 
matter) would be inferior to same-sex marriages with respect to 
tangible benefits as well as with respect to symbolism.

California, like many states, permits second-parent 
adoptions, so it permits each member of a same-sex couple to 
be legally-related to the child whom they are raising.41 The state 
is not questioning the ability of same-sex couples to parent, but 
is nonetheless imposing opportunity costs on the very children 
whom the state may have entrusted to those parents though 
adoption. It is difficult to understand how a state could do this 
and claim to be interested in the welfare of children.

Perry suggests that same-sex marriage bans do not serve 
a legitimate state interest. If that analysis is accepted by other 
courts, then same-sex marriage bans as a general matter are 
constitutionally vulnerable. Further, Perry offers reasons to 
suggest that such bans should be examined with heightened 
or strict scrutiny. If those reasons are taken seriously by other 
federal courts, then it is even less likely that same-sex marriage 
bans in other states will be held to pass constitutional muster. 
While it is unclear what the United States Supreme Court will 
ultimately say with respect to the kinds of arguments offered 
by Perry, they are careful, weighty, and worthy of serious 
consideration.
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Introduction

Religion can be an intensely personal activity. However, 
the idea that religion is only a private, personal devotion 
with no public political consequences is relatively new. 

For many nations in Europe, religion, in particular Catholicism, 
exerted an important influence over government and politics 
for centuries. The remnants of this influence still remain in 
anthems, oaths, and ideologies, not to mention architecture. 
However, with the rise of an ideology of “strict separation of 
church and state” in the European Union and the Council of 
Europe, it has been unclear how countries may incorporate 
their religious influences and histories into public life and 
expression. The case of Lautsi v. Italy in the European Court of 
Human Rights illustrates this struggle between secular ideology 
and religious faith and affiliation in the European context. The 
ultimate decision in the case acknowledges that “freedom of 
religion” need not result in, as the late Richard John Neuhaus 
put it, the naked public square.1

The Italian Case

The case was originally filed in Italy by an Italian national, 
Ms. Soile Lautsi, who sued on her own behalf and on the behalf 
of her two school-age sons, who were students at an Italian 
public school. The school, like all public schools in Italy, had a 
crucifix prominently displayed in its classroom. This concerned 
Ms. Lautsi because Italy had a program of mandatory education. 
She believed that the display of the crucifix was depriving her 
of the right to raise her children as she believed best.

The crucifix has been displayed in Italian schools for more 
than a hundred years. Though the practice is not enshrined in 
the Italian Constitution, a number of decrees and circulars have 
mandated the practice. For instance, in 1861, Article 140 of 
the Kingdom of Piedmont-Sardinia’s Royal Decree no. 4336 
required all schools to display a crucifix. In 1871, Law no. 214 
of 13 May 1871 created a formal relationship between Rome 
and the Kingdom of Italy and granted the Catholic Church a 
number of rights and privileges. The fascist and monarchical 
governments also propagated a number of similar rules between 
1922 and 1929. The Italian State in 1985 stripped the Catholic 
Church of its title as the official religion with Law no. 121. 
However, Italy did not repeal any of the previously-mentioned 
laws requiring the display of crucifixes in schools.2

Ms. Lautsi brought her concerns to school officials at a 
meeting in 2002. She demanded that the officials remove the 
crucifixes from the classrooms. The school officials denied her 
request. Several years later this decision would be officially 
codified with the 2007 Ministry of Education Directive 
no. 2666, which recommended that all classrooms display 
crucifixes.

Because her request was denied, Ms. Lautsi brought her 
case to the Veneto Regional Administrative Court. The court, 
however, felt that the case dealt with a constitutional question. 
Therefore, it referred the case to the Italian Constitutional 
Court. The Constitutional Court chose not to rule on the case 
because the regulations on crucifixes were contained in statutes, 
rather than the constitution of Italy.3

Thus, the case was remanded to the Administrative Court. 
In its ruling, the Administrative Court determined that, as 
symbols of Italian history and principles, it was reasonable to 
display the crucifix in classrooms. Though the court did note 
that the crucifix had a religious connotation, it deemed the 
crucifix’s use as a secular representation of Italian history and 
culture outweighed any possibly oppressive religious influence. 
The court also determined that the presence of the crucifix in no 
way constituted indoctrination or hindered Ms. Lautsi’s ability 
to raise her children as a secular parent.4 Ms. Lautsi’s subsequent 
appeal to the Consiglio di Stato, or Supreme Administrative 
Court, resulted in a similar decision.5 At the conclusion of this 
case, Ms. Lautsi had exhausted all courses of action available 
to her under Italian law.

Lautsi v. Italy (I)

Under the European Convention on Human Rights 
(hereafter, the Convention), the European Court of Human 
Rights (hereafter, the ECHR or the Court) has jurisdiction 
over cases dealing with religious freedom. One limitation of the 
Court’s power lies in its jurisdictional reach. Cases can only be 
brought to it if all other legal options within the member state 
have been exhausted. Because Ms. Lautsi had concluded her 
case in Italy with the Supreme Administrative Court, she was 
able to bring her case to the ECHR.

Ms. Lautsi rested her argument on Article 2 of Protocol 
No. 1 of the Convention, which reads in part, “No person 
shall be denied the right to education. In the exercise of any 
functions which it assumes in relation to education and to 
teaching, the state shall respect the rights of parents to ensure 
such education and teaching in conformity with their own 
religious and philosophical convictions.”6 She also argued that 
display of the crucifix was a violation of Article 9. That article 
reads as follows:

1) [E]veryone has the right to freedom of thought, 
conscience, and religion; this right includes freedom to 
change his religion or belief, and freedom, either alone 
or in community with others and in public or private, 
to manifest his religion or belief, in worship, teaching 
practice and observance. 2) Freedom to manifest one’s 
religion or beliefs shall be subject only to such limitations 
are as prescribed by law and are necessary in a democratic 
society in the interests of public safety, for the protection 
of public order, health or morals, or for the protection of 
the rights and freedoms of others.7
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Ms. Lautsi argued that the crucifix represented solely 
a religious symbol with no other historical value. Thus, by 
displaying the crucifix in public schools, Italy was giving 
a preference to Christianity and hindering other religious 
perspectives among children. In response, the government 
argued that crucifixes as they were used in the schools were 
not primarily reflections of religion but, instead, represented 
the cultural heritage of the Italian nation. The government 
also argued that the placement of the cross could not influence 
schoolchildren in any manner that constituted a violation of the 
Convention because, at its heart, it was a passive symbol.

In this first argument before the European Court there 
was one notable third party that was granted leave to intervene. 
The Greek Helsinki Monitor argued for Ms. Lautsi.8 The main 
thrust of its argument was that the sign of the cross could only 
be considered a religious symbol that existed as an implicit 
“teaching of religion.” The Monitor argued that this display 
constituted indoctrination because students in schools could 
feel that the government supported one religion over others.

The ruling by a panel, or Section, of the ECHR was in Ms. 
Lautsi’s favor. First, the Court determined that “the State [was] 
forbidden to pursue an aim of indoctrination that might be 
considered as not respecting parents’ religious and philosophical 
convictions.”9 The panel also held that this required that the 
member States recognize

an obligation on the State’s part to refrain from imposing 
beliefs, even indirectly in places where persons are 
dependent on it or in places where they are particularly 
vulnerable. The schooling of children is a particularly 
sensitive area in which the compelling power of the State 
is imposed on minds which still lack (depending on the 
child’s level of maturity) the critical capacity which would 
enable them to keep their distance from the message 
derived from a preference manifested by the State in 
religious matters.10

However, even though the Court recognized the principle 
that European states were not allowed to impose beliefs, it 
still had to determine whether Italy’s display of the crucifix 
constituted an imposition of a particular religious belief. 
However, this the Court did with relative ease. It determined 
that “the presence of the crucifix may easily be interpreted by 
pupils of all ages as a religious sign, and they will feel that they 
have been brought up in a school environment marked by a 
particular religion.”11 The Court further held that it 

considers that the compulsory display of a symbol of 
a particular faith in the exercise of public authority in 
relation to specific situations subject to governmental 
supervision, particularly in classrooms, restricts the right 
of parents to educate their children in conformity with 
their convictions and the right of schoolchildren to believe 
or not believe.12

The Court also addressed the argument of Italy that the 
crucifixes were passive symbols. It said that “[the Court] cannot 
see how the display in state-school classrooms of a symbol that 
it is reasonable to associate with Catholicism (the majority 
religion in Italy) could serve the education pluralism which is 

essential for the preservation of ’democratic society’ within the 
Convention meaning of that term.”13 Essentially, the Court 
dismissed the idea that symbols can be publicly displayed 
without also actively indoctrinating students in a classroom.

The more difficult argument the Court had to deal with 
was whether the crucifix was predominantly a cultural symbol. 
The Court acknowledged that it had approved the use of 
certain religious symbols, and other paraphernalia, when the 
item was part of a nation’s cultural heritage. However, in this 
case, “the court considers that the presence of the crucifix in 
classrooms goes beyond the use of symbols in specific historical 
contexts.”14

The Court distinguished between religious symbols with 
significant historical relevance and religious symbols whose 
historical value was outweighed by their religious significance. 
To explain this distinction, the Court referenced another case 
of a similar nature: Buscarini v. San Marino. In that case, 
members of the parliament of the Republic of San Marino, 
a State member of the Council of Europe, were required to 
take an oath in which they swore “upon the holy gospels.” The 
Court determined that this violated the Convention: “[T]he 
traditional nature, in the social and historical sense, of a text 
used by members of parliament when swearing loyalty did not 
deprive the oath to be sworn of its religious nature.”15 Like the 
oath used in the Parliament in the Buscarini case, the crucifix 
in Italy could not be emptied of its essentially religious nature 
regardless of their tradition of use.

The Court concluded that what was required was 
“confessional neutrality.”According to the Court, “confessional 
neutrality” implied that all displays of an overtly religious 
symbol in public schools by the state violated the religious 
protections of the Convention.16 As would be noted in reaction 
to the decision, this principle would seem, logically, to require 
the removal of all religious symbols in public places.17

Interestingly, the Court ignored the concept of “margin 
of appreciation.” This doctrine is traditionally applied by the 
ECHR to member states and allows the laws and regulations 
within states, particularly with regard to religion and social 
policy, to differ. However, in the Lautsi (I) case, the Court did 
not address the question of the “margin of appreciation” to be 
granted to Italy in this matter, and instead imposed a blanket 
ban on crucifix display.18

Reaction to Lautsi (I)

The European Court of Human Rights is dependent on 
the governments of the member states to uphold and enforce 
its rulings. However, the negative response to the Lautsi (I) 
decision was vigorous, marked, and widespread. A number 
of prominent Italian politicians, family organizations, and 
religious groups responded immediately. The Vatican’s response 
noted, “[I]t seems as if the court wanted to ignore the role 
of Christianity in forming Europe’s identity, which was and 
remains essential. . . . The crucifix has always been a sign of 
God’s love, unity and hospitality to all humanity.”19

Poland, Lithuania, and Slovakia openly decried the 
decision. The Greek Orthodox Church and the Romanian 
Orthodox Church condemned the Court’s decision. Kyrill, 
Patriarch of Moscow, released a statement in which he said:
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Christian religious symbols present in Europe’s public 
space are part of the European identity, without which 
the past, the present and the future of this continent are 
unthinkable. The guaranteeing of a secular nature of the 
state must not be used as a pretext for infusing an anti 
religious ideology that conspicuously breaches peace 
in society and discriminates against Europe’s religious 
majority—Christians.20

Each of these churches encouraged their affiliated 
organizations to speak out strongly for rules allowing the 
displays of religious symbols in schools. Some groups created 
signs, and others petitioned governments and lobbied for 
legislation protecting religious symbols in schools.

The Italian government also responded vehemently to the 
decision of the Court. A number of ministers and high-ranking 
officials, including Education Minister Mariastell Gelmini, 
spoke openly about their opposition to the decision.21 Some 
state and local officials openly refused to consider removing 
the crucifixes. Local governmental bodies also spoke about the 
influence of Catholic teaching and practices in everyday Italian 
culture and deplored what they saw as the effort of the ECHR 
to remove this influence.

The Italian judiciary’s response to the decision is also of 
note. A serious legal criticism of the decision was that it was 
not adequately deferential to state practices under the margin 
of appreciation (explained above). The Constitutional Court 
of Italy stated that any decision by an international court that 
was clearly opposed to the practices, policies, and heritage of 
the Italian state would not be binding upon the nation.22

Nine more countries, including Albania, Austria, Croatia, 
Hungary, Moldova, Poland, Serbia, Slovakia, and Ukraine, 
also “openly criticized the initial judgment and petitioned 
that the Court remember that it must respect the national 
identities and religious traditions of each of the 47 member 
States.”23 Including Italy, nearly half of the member states of 
the Council of Europe supported the crucifixes and presented 
an unparalleled unification in support of traditional religious 
practices and symbols.24

Lautsi v. Italy (II)

The Court had been unprepared for the response their 
decision elicited. The Italian government petitioned for a 
rehearing of the Lautsi case by the Grand Chamber.25 This 
petition was more than a simple request for a rehearing; 
it indicated a formal and decisive dissent by the Italian 
government. Perhaps unsurprisingly, given the strong reaction 
to the first decision by the ECHR, the Grand Chamber granted 
the request for rehearing quickly.26

Lautsi II, as the case came to be known, witnessed an 
unprecedented number of amicus briefs filed. The Court granted 
requests to intervene to thirty-three members of the European 
Parliament, as well as to non-governmental organizations, the 
Greek Helsinki Monitor, the Associazion nazionale de libero 
Pensiero (National Association of Free Thought), the European 
Center for Law and Justice, Eurojuris, the International 
Committee of Jurists, Interights and Human Rights Watch, 
the Zentralkomittee der Deutschen Katholiken (Committee 
for German Catholicism), Semaines sociales de France (Social 

weeks of France), and the Associazioni cristiane lavoratori 
italini (Italian Christian Workers Association). The ECHR 
also granted leave to file a joint brief to the governments of 
Armenia, Bulgaria, Cyprus, the Russian Federation, Greece, 
Lithuania, Malta, Monaco and the Republic of San Marino.27 
In total, thirty briefs were filed, thirteen on behalf of Lautsi and 
seventeen on behalf of the Italian government.

The number of amicus briefs was the most ever filed in the 
Court. Commentators noted the Lautsi case, which had “such 
a large and unified reaction from the Member States[,] [was] 
simply unprecedented at the Court.”28

At the hearing, the government argued that neutrality, as 
required by the Convention, did not equate with secularism. The 
government suggested that “the Court should acknowledge and 
protect national traditions and the prevailing popular feeling, 
and leave each State to maintain a balance between opposing 
interests.”29 The government emphasized that a number of 
other faith-based symbols were welcomed in Italian schools. For 
example, headscarves are freely worn.30 Therefore, according to 
Italy’s position, no student or their parents were prohibited from 
practicing, or not practicing, any religion that they desired.

Lautsi, by contrast, argued that the state was showing an 
overt preference for Catholicism by requiring that crucifixes 
be displayed in public schools. She again claimed that this 
preference kept her from educating her children in accordance 
“with her own philosophical convictions.”

The arguments made by the amicus briefs on the side of 
Italy mostly stated that the lower chamber had misunderstood 
the concept of neutrality, which the chamber had “confused 
with secularism. . . . State symbols inevitably had a place in 
state education. . . . Many of these had a religious origin, the 
Cross—which was both a national and a religious symbol—
being the most visible example.” Additionally, many of the briefs 
signaled the belief that the Court had “exceeded the scope of 
the application and limits of its jurisdiction” by creating an 
“obligation to ensure that the educational environment was 
entirely secular.”

One portion of the oral arguments of Lautsi II was 
particularly memorable. Joseph Weiler, who argued on behalf 
of the States, including Armenia, Bulgaria, Cyprus, Greece, 
Lithuania, Malta, Russia, and San Marino, that intervened 
in the case on the side of Italy, did so wearing a yarmulke.31 
He argued on behalf of the eight nations that “[i]n all our 
countries freedom of religion and freedom from religion must 
be respected. However, it is counterbalanced with considerable 
liberty which the convention system allows, as to the place 
of religion and religious heritage and religion symbols in the 
definition of the collective identity of the nation and the state 
and its public spaces.”32 He also noted that, as a state with an 
established state church and members of the legislature which 
are also members of the church, “England would appear to 
violate the strictures of the chambers. For how could we say 
that all those symbols, which I mentioned, the head of state, the 
head of the church, the cross, the anthem etc. do not represent 
some kind of assessment of the legitimacy of religious belief?”33 
He emphatically noted that it was for the people of a country 
to choose to remove religion from the public sphere, and not 
for the European Court of Human Rights. Both his own public 
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display of religious affiliation and arguments were well-received 
by the Court.

By a vote of fifteen to two, the Grand Chamber overturned 
the prior decision. Unlike the lower chamber, the Grand 
Chamber focused heavily on the idea of giving the States a 
broad margin of appreciation. The Court noted that States 
“enjoy a wide margin of appreciation in determining the steps 
to be taken to ensure compliance with the Convention with 
due regard to the needs and resources of the community and 
of individuals.”34 The Court stated: “[I]n principle it is not 
for the Court to rule on such questions, as the solutions may 
legitimately vary according to the country and the era.”35

Additionally, many of Lautsi’s arguments were based 
on her subjective belief that the crucifixes had infringed her 
rights. However, the Court noted that subjective feelings 
of infringement alone were not enough to constitute actual 
violation of the Convention. The decision stated: “[T]he 
applicant’s subjective perception is not in itself sufficient to 
establish a breach.”36 Instead, the Court required that there be 
actual and tangible violations of a parent’s right to bring their 
child up in the religion (or non religion) of their choice.37 Since 
it appeared Lautsi had not been hindered in teaching secularism 
to her children, there had been no tangible violation.

Though the Court could have stopped here, it went 
further. It stated:

[T]here is no evidence before the Court that the display of a 
religious symbol on classroom walls may have an influence 
on pupils and so it cannot reasonably be asserted that it 
does or does not have an effect on young persons whose 
convictions are still in the process of being formed.38

To reach this conclusion, the Court relied heavily on the 
evidence presented by the government to indicate the tolerant 
nature of the Italian schools.39 It was the opinion of the Court 
that, since the schools were openly tolerant of other religious 
symbols and celebrated other religious holidays, the crucifixes 
were merely an additional expression of a religion that featured 
prominently in Italy’s history. Therefore, because of the religious 
toleration in the classrooms, the crucifixes could not infringe 
on Lautsi’s rights as a parent to educate her children in any 
way she saw fit.40

Finally, the Court was quick to find a historical value to 
the crucifixes. The court stated, “Beyond its religious meaning, 
the crucifix symbolized the principles and values which formed 
the foundation of democracy and western civilization.”41

Concurring and Dissenting Opinions

There were a number of concurring opinions to this 
decision. Perhaps the most interesting was that of Judge 
Giovanni Bonello. His opinion was a scathing retort to the lower 
chamber and Ms. Lautsi. He stated, “[T]he Court ought to be 
ever cautious in taking liberties with other peoples’ liberties, 
including the liberty of cherishing their own cultural imprinting. 
Whatever that is, it is unrepeatable. Nations do not fashion 
their histories on the spur of the moment.”42 He noted that it 
was unreasonable to remove all forms of religious influence on 
schools in favor of secularism. For example, he noted that the 
school calendar was based around religious holidays like the 

Lord’s Day, Christmas, and Easter. He suggested that it would 
be outrageous to “suppress” the school calendar merely because 
it was determined around days of religious observation.43 He 
noted that, like the crucifixes, the school calendar had never 
shown a tendency toward indoctrinating students or negatively 
influencing the practice of their religions.44

Judge Bonello agreed with the main argument of the 
government: the lower chamber wrongly equated “freedom of 
religion” with “secularism.” For example, Ms. Lautsi had the 
freedom to behave and profess, or not profess, any religion she 
saw fit, and it was this freedom, rather than secularism, which 
was protected by the articles she appealed to in the Convention. 
Bonello also rejected the idea that the removal of the crucifix 
would be “neutral”:

The crucifix purge promoted by Ms. Lautsi would not in 
any way be a measure to ensure neutrality in the classroom. 
It would be an imposition of the crucifix-hostile philosophy 
of the parents of one pupil, over the crucifix-receptive 
philosophy of the parents of all the other twenty-nine. If 
the parents of one pupil claim the right to have their child 
raised in the absence of a crucifix, the parents of the other 
twenty-nine should well be able to claim an equal right to 
its presence, whether as a traditional Christian emblem or 
even solely as a cultural souvenir.45

The Future of Lautsi

Two lessons can be drawn from the Lautsi decisions. First, 
there is a sizeable number of European countries and peoples 
that support displays of religious affiliation in public spaces. 
These nations consider their majority religion and its related 
symbols to be a part of their cultural heritage. They joined the 
Council of Europe based upon the understanding that member 
States were permitted to follow these traditions (under the 
margin of appreciation). Their view is that freedom of religion, 
as guaranteed in the Convention, rather than undermining this 
view, supports it. They do not equate, as our Supreme Court 
has, “neutrality” with secularism or “the naked public square.” 
This has obvious significance for discussions and debates in 
other fora as to the meaning of the international human right 
of religious freedom.

Second, the strong negative reaction by many member 
States to the decision in Lautsi I has important implications for 
the force and effect of future pronouncements of the European 
Court of Human Rights. These member States have signaled 
that they will not acquiesce in the kind of judicial decisions 
that have often been made in the United States.
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In 2005, Congressman Richard Pombo engineered the 
passage of the most sweeping reform of the Endangered 
Species Act (ESA) since it was passed in 1973. HR 3824 

would have required more workable habitat restoration and 
better peer review science for listings. Most intriguingly, it 
contained a compensation mechanism that would have rewarded 
landowners for maintaining endangered species habitats rather 
than the current practice of punishing landowners with a 
massive devaluation of their land values. While it passed the 
House with bipartisan support, it failed in the Republican-
controlled Senate. To thank Representative Pombo for his 
efforts, the environmental community labeled Pombo an “eco-
thug” and flooded his district with attack ads and volunteers in 
order to ensure his defeat at the 2006 election.

In many segments of the environmental community, 
the notion of touching the ESA is akin to skinning baby harp 
seals alive. So it is with some boldness that Jonathan Adler, a 
Professor of Law and Director of the Center for Business Law 
and Regulation at Case Western Reserve University School of 
Law, has pulled together a collection of essays centered around 
proposals to reform the ESA.

Why reform the ESA? After all, it has been around for 
decades, and several industries, most notably in the Pacific 
Northwest and California’s central valley, have complained 
that it has been used as a tool to their destruction. The Act also 
supports a cottage industry of environmental lawyers—both 
those in favor of returning the earth to Gaia by any means 
necessary and those who have a more anthropocentric world 
view. But aside from these dubious accomplishments, has it 
actually saved any species? Is it doing more harm than good for 
plants and animals it is supposed to protect? Do we actually have 
a clue what the real state of most threatened and endangered 
species is? Is whatever good it is doing worth the “at any cost” 
mandate of the Act.1 Is there a better way?

The essays in this volume attempt to answer these 
questions, especially the last one. Sadly, we really do not know 
the answers to most of these questions. Whether the ESA has 
saved any species may depend on what we mean by “saved.” 
Has the ESA allowed the “recovery” of a meaningful number, 
or at least a nonzero number, of species? Or has it prevented 
the slide of species into the abyss of extinction? By the recovery 
standard, most acknowledge that the ESA hasn’t done much. 
But the ESA’s defenders posit that it has met the “slide into the 
abyss” standard—though this is more through supposition than 

any hard evidence. After all, we don’t have a spare Earth handy 
to test the efficacy of the ESA against the parallel universe Earth 
that lacks an ESA.

On whether the ESA does any harm to endangered and 
threatened species, there have always been whispered, but for 
obvious reasons, largely unverified tales of landowners who 
deal with their endangered species “problem” with the “shoot, 
shovel, and shut-up” trifecta. But there are more plausible, and 
documented, stories of landowners “preplanning” for the arrival 
of endangered species by rendering land unfit for nonhuman 
habitation. Owners of Southern pine plantations are thought to 
be harvesting trees early and before the trees are mature enough 
to develop cavities that red-cockaded woodpeckers are wont to 
interpret to be an “open house” invitation.

As to whether we even know enough about the state of 
most species, the answer is clearly not because the science is 
incomplete and access to much of America’s land is restricted. 
Various levels of government own over one-half of the nation’s 
land mass, where access by government biologists is reasonably 
easy. But, for now, that leaves one-half of the nation’s land 
mass—and habitat—in private hands. And those private hands 
are not very keen on inviting NGO and government biologists 
onto their property to look for species that are or might become 
endangered—after all, a positive finding could ultimately 
sterilize the use and value of the land. More importantly, if 
we are to be serious about protecting species, then protecting 
them on private land is essential. But landowners are reluctant 
to cooperate so long as that means drastic and uncompensated 
reductions in the use and value of their land.

So, what to do? The nine essays in this compilation 
each focus on a different problem and a potential solution. 
While in agreement that the current regime is lacking in its 
efficacy, the range of solutions is diverse. Ranging from tax 
relief to free market reforms and to more workable regulatory 
programs, the common theme of most of the essays is that 
there must be a better way than regulatory fear and loathing to 
encourage landowners to preserve and even improve habitats 
for endangered species.

Northwestern Professor David Dana suggests we improve 
the process of creating Habitat Conservation Plans (HCPs). 
HCPs began as a reform from the Clinton Administration 
that sought landowner cooperation in preserving ecosystems 
for multiple species in exchange for regulatory certainty. It was 
then, and remains today, a creative interpretation of the ESA, 
and any major changes will need statutory authorization. Large-
scale HCPs have often been beset with political controversy 
as multiple landowners have sought to protect their interests, 
sometimes at the expense of other landowners. Dana’s primary 
criticism of the current HCP process is that the process is 
less than transparent and there is no standard or reliable 
measurement of success or even compliance. Congress should, 
Dana contends, at a minimum mandate a complete database 
on existing HCPs, mandate the collection of meaningful 
information, and mandate compliance reporting. Next there 
should be mandatory review by a scientific advisory board. He 
proposes that in order to encourage landowners to agree to 
meaningful biological goals, we should institute an insurance 
program to protect against a “conservation-failure.” Finally, 
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where a smaller scale program is needed, Dana suggests 
conservation banking could be a more viable alternative. What 
Dana does not address, is whether the HCP process, existing 
or as imagined, will provide enough incentives for landowners 
to voluntarily and readily enter into the process. It is one thing 
to “encourage” landowners to join because of a fear that the 
heavy hand of government could become heavier; it is another 
to actually provide enough incentives so that landowners will 
actually desire to join HCPs.

Texas A&M Professor of Wildlife Neal Wilkins picks 
up on the need to provide more landowner incentives. He 
points to the example of landowners in Texas who may wish 
to contribute to efforts to preserve the lesser prairie chicken, 
but may have reservations because of an ongoing boom in wind 
farms. Reforms could include more in the way of “recovery 
crediting” wherein landowners who make positive contributions 
to a species’ recovery can be rewarded by landowners who need 
to affect other habitat. Land use lawyers are quite familiar with 
the concept of transferable development credits—including the 
fact that many of them are little more than glorified shell games 
where some landowners are required to compensate others for 
takings that might otherwise be assessed to government. If 
recovery crediting is to be a meaningful reform, it will need to 
avoid the skepticism engendered by TDR programs.

Wilkins has some additional innovative suggestions. In 
order to foster more landowners’ cooperation with information 
gathering, he suggests that enforcement functions of government 
be separated from the science, monitoring, and recovery duties. 
He also suggests that NGO third parties be authorized to work 
with private landowners. While not all landowners trust the 
NGOs, they may well trust some NGOs more than government 
agents. Other reforms Wilkins proposes are more in the way of 
market-based conservation programs and more defined recovery 
goals when species are listed.

In the wake of the Tellico Dam controversy, the ESA was 
amended to allow for a so-called cabinet level “God Squad” 
to grant exemptions and “incidental-take permits” to allow 
for some activities to proceed, even if they might impact an 
endangered species. Pennsylvania State law professor Jamison 
Colburn characterizes these amendments, designed to add some 
flexibility in the ESA, as “notorious,” as is pretty much anything 
that requires meaningful consideration of costs. Colburn 
suggests instead some alteration in our understandings of the 
line between permits and property. However, it is uncertain that 
Colburn’s ideas will readily translate into policy prescriptions 
(assuming that were a desirable outcome) in an essay replete 
with sentences like, “Yet, even supposing unprecedented 
computational or coordinative breakthroughs were to make 
globally scaled cognition practicable, we will still face the 
normative frictions generated when political power is limited 
by a polity’s democratic traditions and geographic boundaries.”2 
Not only is the rhetoric obtuse, but the suggestion leaking 
through these words—that to save species we must transcend 
democracy and national sovereignty—is not likely to gain 
traction in the near term.

Another commonly used mechanism for enlisting 
landowners’ cooperation in species protection is through 
tax-deductible donations of conservation easements. But 

there well may be an inefficient allocation of resources with 
this practice. To a rancher, losing the ability to use 100 acres 
through a conservation easement may have the same economic 
consequences whether the habitat is extraordinarily valuable to 
a critter or simply of marginal biological utility. And because 
the economic consequences are the same, the government’s 
tax expenditure in allowing the deduction will be the same. 
In other words, the rancher writes off the same amount in 
each case. While a receiving entity will be happy to take both 
marginal and valuable habitat, should government pay the same 
amount for both?

Emory University School of Law Professor Jonathan 
Remy Nash has a better idea: “[T]he value of the donation 
of a conservation easement [should be] based not upon the 
economic value of the donated easement but rather upon the 
value of the easement to the ecosystem.”3 This would skew the 
incentives such that landowners may have added incentive to 
improve habitat in order to increase its value to the landowner. 
Shoot, shovel, and shut-up could be replaced by restore, 
improve, and donate. While Nash admits that the valuation of 
land from economic utility to ecosystem utility may be difficult, 
it should not prove to be impossible. As with any new proposal, 
Nash also admits that it may be difficult to craft a program that 
isn’t too costly or that doesn’t have unintended consequences.

Unasked and unanswered by Nash is the related vexing 
and somewhat philosophical question of how much land should 
ultimately be encumbered. We are entering a brave new world 
where the utility of vast holdings of land are being stripped from 
the fee in perpetuity (for to be tax-deductible, easements must 
be perpetual). While Nash’s proposal makes great sense in terms 
of better targeting government tax expenditures, and it beats 
the notion that oppressive land use regulation is the best way to 
achieve ecosystem preservation, it leaves unanswered what the 
final destination of this journey ought to be. How much land 
can the nation afford to remove forever from productive use? 
Further, the common law has always been resistant to attempts 
of one generation to control the resources of future generations. 
Will this attempt fare any better?

Today in the Central Valley of California there is a new 
water war. In the Klamath Basin there has been a water war 
for over a decade. Unlike previous water wars between ranchers 
and farmers, or between rural and urban interests, this one 
is between fish and people. Or, perhaps more accurately, 
there is war between people who value fish for ecological and 
commercial purposes and people who value water more for 
urban and agricultural purposes. Unlike prior water wars fought 
with guns or Chinatown intrigue, this one is being fought with 
biological opinions and lawsuits. Professor James Huffman at 
Lewis and Clark Law School understands well the difficulties 
of creating positive ecosystem incentives among water users 
who, at present, are feeling rather put upon. And the challenges 
of water rights, creatures of state law (some would say archaic 
state laws) but respected by federal law and, more importantly, 
protected by the federal constitution, is fiendishly complex.

There are several water-rights based challenges to the 
implementation of the ESA being litigated now in the courts. 
Huffman argues that the Takings Clause is the most substantial 
challenge, but that “a strong takings clause does not necessarily 
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obstruct achievement of the species protection objectives of the 
ESA.”4 This is not because, Huffman argues, property rights in 
water are or ought to be malleable (meaning capable as some 
argue of being defined out of existence). Instead, Huffman 
suggests, there needs to be better understanding of water rights, 
an understanding that allows greater marketability—such 
as with water transfers and a greater ability to allocate water 
to conservation purposes without risking the loss of rights 
under the regime of “use it or lose it” that is common in many 
Western states. Huffman concludes that the magnitude of the 
water wars can be reduced—at least from “all-out warfare to 
isolated skirmishes—if both sides take a more practical and less 
principled approach.”5 So long as there is weather—and too 
much rain falls in one place and not enough in another—people 
will fight over water. Huffman is optimistic that out of today’s 
controversy we will reach an accommodation that will serve 
both fish and man; let us hope he is right.

Science and politics are like the East and West. Rudyard 
Kipling once wrote of the East and West that “never the twain 
shall meet.” But like the East and West in modern times, 
science and politics are inextricably entwined. The biological 
sciences are used to justify what are essentially political land 
use questions. And politics are used to determine whether 
science is “junk” or gold-plated and peer-reviewed. But because 
the stakes are so high, both landowners and species advocates 
have tremendous incentive to ensure that science falls their 
way. Science also has its limitations. We can only know so 
much given our current state of knowledge and availability of 
resources to put into science. In his short piece on science and 
the ESA, economic consultant Brian Mannix puts a face on 
the extraordinary burden being placed on science to answer 
essentially unanswerable questions. For example, EPA has an 
obligation to consider the impacts of pesticide registrations on 
endangered species that could “provide millions of potential 
obligations to consult with the [federal regulatory] Services—
each, based on experience, taking as much as ten years.”6 Mannix 
has a few suggestions to get us out of this mess, first and foremost 
of which is to distinguish between science and policy. In other 
words, make the ESA more like the National Environmental 
Policy Act, which demands an analysis of the impacts of a 
federal action—but does not mandate what should be done 
with that information. Thus the result of an environmental 
impact statement is to give federal agencies an option to change 
course, not to determine the course. The same would be the case 
in Mannix’s new ESA. While eminently sensible and practical, 
Mannix’s proposal to change the basic structure of the ESA may 
be about forty years too late. No one in Congress wants to be 
the next Richard Pombo.

It has become an article of faith with many that planet 
Earth is entering an unprecedented epoch of warming and 
we must act, and act quickly, to reverse anthropogenic global 
warming. How this can be achieved without putting an end 
to Western civilization (and Eastern civilization as well) is 
anybody’s guess. But one way that will not work according to 
Florida State School of Law Professor J.B. Ruhl is a full-court 
press played by team ESA. Ruhl has no doubt that the crisis 
is real, but plenty of doubt that the ESA provides a workable 
solution. As he puts it, over the years the ESA has proven to be 

the pit bull of environmental statutes. But when it comes to 
global warming, he says this pit bull won’t fly. Yes, Ruhl says, 
global warming will have a profound and largely devastating 
effect on species around the world. But the legal tools of the 
ESA were simply never designed to shut down emissions of 
carbon dioxide.

Some of the inherent flaws in using the ESA to combat 
global warming are being fought tooth and claw with the polar 
bear listing. The Fish and Wildlife Service listed the bear as 
threatened because of the potential impact warming will have 
on sea ice, which the bear uses for summer foraging. Logically, 
any federal action in any part of the United States that causes 
an emission of a greenhouse gas could now be made subject 
to the “consultation” requirement of the ESA with the whole 
panoply of action-stopping consequences. But that, to the 
chagrin of the ESA lawyers, was a bridge too far for the Bush 
II Administration, and it issued a ruling that the listing could 
not be used to trigger consultations in any state but Alaska. But 
to prove Ruhl’s point about the limitations of the ESA, this was 
not simply a product of the so-called anti-environment Bush 
Administration. When given a chance to reverse, President 
Obama did no such thing.

As Ruhl puts it, the stop-carbon “mitigation litigation 
charge is leading the ESA away from its central mission of 
conserving ecosystems.”7 Its mission is suited well enough 
for “what is happening on the ground and in the water . . . 
rather than being concerned with what is happening in the 
troposphere.”8 The ESA could be modified, Ruhl suggests, 
to play a more meaningful and realistic role in combating 
the effects of climate change. These would include a specific 
category of listing for climate-threatened species and replacing 
the goal of species recovery with one of assisting the transition to 
a warmer climate—recognizing that some species may do better 
at the expense of others during the transition. But unlike the 
ESA of the past, which Ruhl calls “both noble and arrogant,” he 
suggests instead that “the ESA must become noble and humble 
if it is to have any chance of helping species through the era 
of climate change.”

Michael De Alessi, currently a post-doc scholar at 
Stanford who has long experience in environmental policy 
battles, concludes this book with a look at the interrelationship 
between the ESA and the Convention on International Trade 
in Endangered Species of Wild Fauna and Flora (CITES). 
Evolved from a conservation effort at the turn of the last century 
designed to protect megafauna from decimation through 
unrestricted poaching and trade, CITES restricts or prohibits 
trade in species from around the globe. But it is not an all-
or-nothing proposition. As De Alessi notes, there have been 
some great successes where CITES has allowed the commercial 
utilization of species on the brink such as the Nile crocodile 
and African elephants. Commercial ranching of these species 
has brought their numbers back from the brink. Of course, this 
is not a panacea. The replacement of natural ecosystems with 
ranches is not the end goal, but can serve as a placeholder while 
ecosystems are restored.

But the ESA has the ability to list any species anywhere 
in the world. And the federal agencies sometimes do. But 
is this useful to the species? De Alessi thinks not. While a 
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listing may stop trade into the United States, and it may, in 
theory, discourage agencies from funding habitat-harming 
infrastructure projects, a listing under the ESA has no legal 
effect outside our borders. But it can hurt species. De Alessi 
notes that there once used to be 100,000 green sea turtles being 
ranched on the Cayman Islands for export to Europe. But after 
they were listed, it became illegal to transship them through the 
United States, once a necessary step to reach Europe. The farm 
is no more, having been replaced by a small, government-run 
eco-tourist operation with far fewer turtles.

There are other examples. As De Alessi points out, once 
a species is listed export licenses will be denied unless it can be 
proven that a commercial operation will enhance a species. This 
standard has stopped captive breeders of three African antelope 
species which are endangered in their native ranges. The ESA 
does nothing to protect foreign species or habitat, De Alessi 
contends. Without providing native villages a legal economic 
incentive to coexist with endangered fauna, especially valuable 
fauna like black rhinos, villagers might as well poach them. 
After all, it is hard to instill an environmental ethic in people 
who are many miles south of the poverty line.

Professor Adler has done a marvelous job collecting the 
essays in this book. Some are provocative, some are practical, 
and all are necessary to the debate about where we should go 
next with the protection of threatened and endangered species. 
The status quo has been played out. If the protection of species 
is to advance, the rules of the game need to be changed. And 
we’d better start recognizing that so long as a substantial 
percentage of habitat is on private land, landowners need to 
be encouraged rather than bludgeoned into working for the 
betterment of species.
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