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On November 4, 2008, the election of President Obama 
coincided with the passage of Proposition 8, a ballot 
measure which banned gay marriage in California 

through amendment of the state’s constitution.1 In the days 
leading up to and following the passage of the proposition, 
public access to the names and pertinent information of 
individual donors supporting the bill led to some interesting 
results:

[W]hen it was discovered that Scott Eckern, director of 
the nonprofi t California Musical Th eater in Sacramento, 
had given $1,000 to Yes on 8, the theater was deluged with 
criticism from prominent artists. Mr. Eckern was forced 
to resign. Richard Raddon, the director of the L.A. Film 
Festival, donated $1,500 to Yes on 8. A threatened boycott 
and picketing of the next festival forced him to resign. 
Alan Stock, the chief executive of the Cinemark theater 
chain, gave $9,999. Cinemark is facing a boycott, and so 
is the gay-friendly Sundance Film Festival because it uses 
a Cinemark theater to screen some of its fi lms.2

More disturbingly, “[s]ome donors to groups supporting the 
measure... received death threats and envelopes containing 
powdery white substance....”3 Many of these threats were 
possible only because the names and ZIP codes of donors and 
the amounts of their respective donations are made publicly 
available and posted on the internet pursuant to California law.4 
However, unlike previous elections, many names were widely 
circulated elsewhere on the internet and led to the emergence 
of websites such as eightmaps.com.5 Th is website combines the 
donor list with Google Maps and gives any visitor to the site 
an aerial view of the donor’s home.6

In the midst of this fallout, some pro-Prop 8 committees 
and donors have sued in the Eastern District of California to 
enjoin the enforcement of semiannual reporting requirements, 
to enjoin any criminal or civil actions for failure to comply with 
reporting requirements, and to enjoin the publishing of reports 
or statements fi led previously.7 Th e court denied a preliminary 
injunction and concluded that “in this case... no serious First 
Amendment questions are raised.”8

This article argues to the contrary: although a state 
government may have an interest in disseminating donor 
information behind some campaigns for or against ballot 
measures, the Ninth Circuit’s interpretation of the “informational 
interest” from Buckley v. Valeo was not a concern in Proposition 
8, which implicated a purely social issue. Th us, in light of the 
use of donor information to abridge free speech, this articulation 
of the informational interest does not survive strict scrutiny: 
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as applied, California’s disclosure law indirectly infringes upon 
First Amendment rights by facilitating the suppression of 
political speech.

I. Getman and ProtectMarriage: Ballot Measure 
Disclosure in the Ninth Circuit

On January 30, 2009, Judge Morrison England, Jr., 
denied a preliminary injunction in the ProtectMarriage case. 
Th e Ninth Circuit’s current stance (and, as a result, the stance 
of the Eastern District of California) on compelled disclosure 
for money spent on direct democratic lawmaking is well-
intentioned, but, in light of Proposition 8 and other social-issue 
ballot measures, provides a tool for chilling political speech. 
Furthermore, such disclosure is not supported by Buckley v. 
Valeo and its progeny.9

The committees bringing the ProtectMarriage case 
include ProtectMarriage.com, the National Organization 
for Marriage, and John Doe #1, who also represents a class 
of pro-Proposition 8 donors.10 Th e plaintiff s fi led a number 
of anonymous declarations from John Does, nine of which 
the court describes in its denial for preliminary injunction.11 
Many of these declarations include claims that the John Does 
will be reluctant to make similar types of donations in the 
future.12 Th e plaintiff s claim that “‘California’s threshold for 
compelled disclosure of contributors is not narrowly tailored 
to serve a compelling government interest in violation of the 
First Amendment to the United States Constitution.’”13 For 
purposes of a preliminary injunction, Judge England rejects 
this argument.14  

A. Precedent (Or Lack Th ereof )

“Plaintiff s concede... that California has a compelling 
justifi cation for requiring disclosure of Plaintiff s contributors.”15 
However, after stating that this concession “gives short shrift to 
both the nature and magnitude of the State’s actual interest,”16 
Judge England determines that “the Supreme Court has 
repeatedly emphasized the importance of disclosure as it relates 
to the passage of initiatives.”17 Rather than address–much less 
name–these Supreme Court cases, Judge England supports his 
assertion with a citation to a Slip Opinion from the remand 
of California Pro-Life Council v. Getman.18 On remand, in 
“Getman II” Judge Frank Damrell, Jr., stated that “the Supreme 
Court repeatedly has recognized the importance of expenditure 
and contribution disclosure in the ballot measure context.”19 
He cited three cases: First National Bank of Boston v. Bellotti,20 
Citizens Against Rent Control v. City of Berkeley,21 and Buckley 
v. American Constitutional Law Foundation.22 Th is was a shorter 
repetition of the Ninth Circuit’s decision in Getman.23

Although Judge Damrell’s assertion regarding these cases is 
not entirely inaccurate, he neglected to mention that these cases 
are, at best, persuasive authority: Bellotti overturned restrictions 
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on corporate advertising in a public issue election.24 Th e Court 
merely stated in its reasoning that “[the people] may consider, 
in making their judgment [on how to vote], the source and 
credibility of the advocate.”25 In a footnote the Court stated that 
“[i]dentifi cation of the source of advertising may be required as 
a means of disclosure,”26 but the Court discussed only corporate 
sponsorship, not individual contributors, and the extent of 
disclosure was not before the Court.

In Citizens Against Rent Control, the Court overturned a 
law prohibiting contributions greater than $250 to committees 
formed to support or oppose ballot measures.27 Th e Court 
stated that “[t]he integrity of the political system will be 
adequately protected if contributors are identifi ed in a public 
fi ling revealing the amounts contributed; if it is thought wise, 
legislation can outlaw anonymous contributions.”28 However, the 
issue of anonymous contributions was not before the Court, 
nor was a regulatory scheme that would disclose contributions 
for issue advocacy. Finally, in American Constitutional Law 
Foundation, the Court upheld “[d]isclosure of the names of 
[ballot] initiative sponsors, and of the amounts they have 
spent gathering support for their initiatives” as a substantial 
state interest.29 Th e Court addressed the informational interest 
of money spent to “get a measure on the ballot,” but did not 
address disclosure of donors behind political speech once 
initiatives have been placed on a ballot.30

Th e Ninth Circuit and the Eastern District of California  
declare that disclosure of issue advocacy is a compelling state 
interest, but off er no specifi c precedent. Although some dicta 
in Bellotti and Citizens Against Rent Control is quite strong, 
there is otherwise little to support an informational interest in 
ballot measures. Perhaps aware of this, both the Ninth Circuit 
in Getman and Judge England in ProtectMarriage articulate 
an informational interest for ballot measure campaigns and 
contend this interest is in step with Buckley v. Valeo.

B. Th e “Informational” Interest

Th e ProtectMarriage case cites Buckley’s three categories 
of disclosure,31 and recognizes that “unlike the election before 
the Buckley court, which concerned candidates, the instant case 
bears on a recent ballot-initiative measure.”32 Judge England 
continues to rely on the Ninth Circuit’s Getman precedent and 
reiterates that the “informational interest,” the fi rst category of 
disclosure in Buckley,33 provides a compelling state interest:

Th e infl ux of money [into ballot measures]... produces a 
cacophony of political communications through which 
California voters must pick out meaningful and accurate 
messages. Given the complexity of the issues and the 
unwillingness of much of the electorate to independently 
study the propriety of individual ballot measures, ... 
being able to evaluate who is doing the talking is of great 
importance.34

Judge England then articulates numerous reasons for this 
informational interest, but throughout his analysis he fails 
to recognize that these concerns are not raised in the present 
case.

1. Understanding the Policy Content of a Ballot Measure

Judge England begins with ballot measures themselves:

While the ballot pamphlet sent to voters by the state 
contains the text and a summary of ballot measure 
initiatives, many voters do not have the time or ability to 
study the full text and make an informed decision. Since 
voters might not understand in detail the policy content 
of a particular measure, they often base their decisions to 
vote for or against it on cognitive cues such as the names 
of individuals supporting or opposing a measure....35

Leaving aside not-so-subtle-hints of a governmental interest 
in basing disclosure on the lowest common denominator of 
citizenry, the policy content of Proposition 8 required very little 
eff ort to understand.36 A vote of “yes” supported constitutionally 
prohibiting gay marriage; a vote of “no” supported the California 
Supreme Court’s ruling in In re Marriage Cases.37 Moreover, 
disclosure can just as easily detract from discovering the detail 
of policy content because it shifts focus to the advocates over 
the advocacy.38 Rather than promote the discussion of issues, 
disclosure allows opposing parties to obfuscate issues with 
accusations of ulterior motives.39 Assuming this prong of the 
Ninth Circuit’s informational interest is valid to begin with, it 
was not a concern in the Proposition 8 campaigns.

2. Citizen-Legislators

Judge England continues to describe the informational 
interest by again quoting the Court of Appeals:

[V]oters act as legislators in the ballot-measure context, 
and interest groups and individuals advocating a measure’s 
defeat or passage act as lobbyists.... Californians, as 
lawmakers, have an interest in knowing who is lobbying 
for their vote, just as members of Congress may require 
lobbyists to disclose who is paying for the lobbyists’ services 
and how much.40

In Getman, the Ninth Circuit drew this principle from United 
States v. Harriss,41 which upheld the Lobbying Act.42 Th e 
Supreme Court reasoned that without disclosure to Congress of 
contributions made to lobbyists, “the voice of the people may all 
too easily be drowned out by the voice of special interest groups 
seeking favored treatment while masquerading as proponents 
of the public weal.”43

Harriss was decided before Buckley, and Buckley cited the 
case three times.44 In pertinent part, the Harriss case was used 
as support not for the informational interest but for the second 
disclosure interest, corruption or the appearance of corruption: 
“A public armed with information about a candidate’s most 
generous supporters is better able to detect any post-election 
special favors that may be given in return.”45 Treating citizens 
as legislators with loose reference to Harriss does not withstand 
this classifi cation. Money paid to lobbyists is (or appears to be) 
property used in exchange for preferential treatment. With this 
money, lobbyists are paid to persuade members of Congress to 
vote on certain issues. Disclosure provides members of Congress 
with information as to where this persuasion comes from. 
More importantly, this serves the electorate by ensuring them 
that their respective votes can be entrusted with their legislator. 
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When the citizen is the legislator, their vote is not entrusted to 
anyone else, and there is no danger of indirect corruption or 
the appearance of corruption.

Th is prong, then, while apparently arising from diff erent 
authority, is largely the same as the fi rst prong: understanding 
the policy implications of a measure by understanding who the 
advocates are. Th us, the same criticisms of that prong in the 
previous section serve to dispel this prong of the informational 
interest in light of Proposition 8.46 Judge England also includes 
this statement from the Ninth Circuit: “‘While we would hope 
that California voters will independently consider the policy 
ramifi cations of their vote, and not render a decision based 
upon a thirty-second sound bite they hear the day before the 
election, we are not that idealistic nor that naïve.’”47 Again, 
the Ninth Circuit’s distrust of the electorate’s independent 
consideration causes the court to recognize a compelling state 
interest in disclosing information voters will consider instead 
of the actual issues behind each ballot proposition.

3. Accurate Identifi cation of Advocate

Th e fi nal prong of the Ninth Circuit’s informational 
interest is as follows48:

Knowing which interested parties back or oppose a ballot 
measure is critical, especially when one considers that 
ballot-measure language is typically confusing, and the 
long-term policy ramifi cations of the ballot measure are 
often unknown. At least by knowing who supports or 
opposes a given initiative, voters will have a pretty good 
idea of who stands to benefi t from the legislation.49

Furthermore, “because groups supporting and opposing ballot 
measures frequently give themselves ambiguous or misleading 
names, reliance on the group, without disclosure of its source 
of funds, can be a trap for unwary voters.”50 Once again, it is 
notable that although many ballot measures in California are 
long and potentially confusing to the average voter,51 Proposition 
8 was not one of those measures.52 Judge England points to 
special interest groups; he cites favorably the Ninth Circuit’s 
recent Randolph decision, which discussed in its reasoning 
how disclosure allowed a reporter to discover that an eff ort 
promoting the passage of Proposition 188 in 1994 (that would 
have overturned a workplace smoking ban) was heavily fi nanced 
by Big Tobacco and not—as was claimed—small businesses.53 
Getman provides further support: “At least by knowing who 
backs or opposes a given initiative, voters will have a pretty 
good idea of who stands to benefi t from the legislation.”54 Th e 
opinion then cites Proposition 199 in 1996: disclosure revealed 
that the measure, alleged to assist mobile home park residents 
with rent, was actually backed by mobile home park owners 
who wanted to eliminate local rent control.55  

However, there were no economic special interests behind 
Proposition 8. Th e ballot measure was entirely a social issue, and 
any interests that stood to gain economically by passage or defeat 
of the proposition were not the concern of voters. Although the 
Ninth Circuit is admirably against groups that attempt to mask 
their agenda by claiming to be a grassroots movement when in 
reality they are not, these same groups can and will fi nd ways 
to obfuscate regardless of disclosure.56 Disclosure did nothing 

to reveal ulterior motives in the Proposition 8 campaigns. 
Disclosure did reveal backing by the Church of Jesus Christ of 
Latter-Day Saints as well as other Christian groups both within 
California and out-of-state,57 but this served no purpose in 
revealing a hidden agenda or deception.

Although there are undoubtedly examples of “ambiguous 
or misleading names” for committees in ballot proposition 
campaigns, if “Protect Marriage” (the lead organization for 
Proposition 8) and “Equality for All” (the lead organization 
against Proposition 8) meet this defi nition, then one would 
be hard pressed to fi nd a committee name that does not. As in 
most campaigns there was heated debate in the months leading 
up to the passage of Proposition 8 that often sank below the 
level of mature discourse, but this could not (and should not) 
be prevented by disclosure laws.

C. Th e “Informational” Interest Distinguished

Judge England fails to recognize that even if the government 
does have an informational interest in disclosing donations for 
ballot measure issue advocacy, none of those interests were 
implicated in the Proposition 8 campaigns. Th e policy content 
of Proposition 8 was clear,58 citizen-legislators always control 
their own vote, and committees were not deceptively titled.59 
While none of the prongs of the Ninth Circuit’s informational 
interest are implicated in ballot measures like Proposition 8, 
the unintended consequence of disclosure—people using the 
information to send death threats—deters free speech.

It is interesting to note the treatment Judge England 
gives to the actions taken against pro-Proposition 8 donors. 
Judge England casually notes that “[o]nly random acts of 
violence directed at a very small segment of supporters of the 
initiative are alleged.”60 He references the Declaration of Sarah 
E. Troupis and quotes an e-mail she received: “If I had a gun I 
would have gunned you down along with each and every other 
supporter...”61 But because this was an isolated incident, Judge 
England dismisses the gravity of the situation. He rightly notes 
that other hardships, such as a boycott of one’s business, are 
rightful exercises of the First Amendment rights of others.62 
Th is consideration and the apparent impregnability of the 
informational interest allow Judge England to gloss over an 
important argument by the plaintiff s: not only boycotts, but in 
some instances death threats, were made possible only because 
of governmental disclosure.63

Th e oppression faced by many who did not join the 
ProtectMarriage suit is well-documented.64 Although there have 
been threats, it does not appear that anyone has actually acted 
on these threats. But this does not overcome the immeasurable 
impact of the message sent by some proponents of gay marriage: 
if you oppose gay marriage, be afraid. In light of disclosure 
serving no governmental interest in the case of Proposition 8, 
even the slightest impact on free speech through disclosure is 
enough cause to re-examine ballot measure disclosure.

II. Disclosure in Issue Advocacy: A Narrower, 
Economic Interest

Th e interests articulated by the Ninth Circuit in Getman 
and reiterated in ProtectMarriage were not implicated in the 
Proposition 8 fallout. Th e question is, then, whether Proposition 
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8 and pure social-issue ballot measures should be carved out of 
the informational interest or whether Buckley leaves no room 
at all for disclosure in ballot measure advocacy.

A. Buckley’s Informational Interest

In ProtectMarriage, Judge England acknowledges that 
Buckley only discussed elections involving candidates.65 
Although the Ninth Circuit ruled that ballot measure disclosure 
can fi t into the fi rst informational interest discussed in Buckley, 
this is, at best, a stretch:

First, disclosure provides the electorate with information 
“as to where political campaign money comes from and 
how it is spent by the candidate” in order to aid the voters 
in evaluating those who seek federal offi  ce. It allows voters 
to place each candidate in the political spectrum more 
precisely than is often possible solely on the basis of party 
labels and campaign speeches. Th e sources of a candidate’s 
fi nancial support also alert the voter to the interests to 
which a candidate is most likely to be responsive and thus 
facilitate predictions of future performance in offi  ce.66

Because this interest is separate from the interest of preventing 
corruption or the appearance of corruption,67 clear-cut 
statements by the Supreme Court in cases such as Bellotti 
(“Th e risk of corruption perceived in cases involving candidate 
elections... simply is not present in a popular vote on a public 
issue.”68) do not foreclose disclosure for issue advocacy.

Th e best support for the Ninth Circuit’s position comes 
from this sentence: “[Disclosure] allows voters to place each 
candidate in the political spectrum more precisely than is often 
possible solely on the basis of party labels and campaign 
speeches.”69 Th is check on honesty, for the Ninth Circuit, easily 
translates to ballot measures: “the same considerations apply just 
as forcefully, if not more so, for voter-decided ballot measures.”70 
As discussed in the previous section, disclosure allegedly serves 
to provide the electorate with a better understanding of the 
policy in a ballot measure by showing who supports it.71 But 
while a candidate or an offi  ceholder can make promises to act 
one way and then act in an entirely diff erent manner, a law 
is a black letter document. Perhaps it will be enforced in an 
unexpected manner, but this has more bearing on candidacy 
disclosure than on a ballot measure. “California’s... need to 
educate its electorate”72 is high-minded, but it amounts to 
protecting its electorate from the First Amendment, “which 
was designed ‘to secure “the widest possible dissemination of 
information from diverse and antagonistic sources,”’” and “‘to 
assure unfettered interchange of ideas for the bringing about of 
political and social changes desired by the people.’”73

Although the informational interest is distinct from 
the interest of preventing corruption or the appearance of 
corruption, the Ninth Circuit appears to not consider it as 
wholly independent: “At least by knowing who backs or opposes 
a given initiative, voters will have a pretty good idea of who 
stands to benefi t from the legislation.”74 Th e Ninth Circuit does 
not explicitly state that this benefi t must be monetary, but their 
support for this statement points to a solely economic interest.75 
Th e separate example cited in ProtectMarriage is also to an 
economic interest.76 “Benefi t” is to say, then, that supporters are 

not looking to vindicate a political issue for what they believe 
is for the good of society as a whole, but are instead seeking 
economic gain. In such a situation, money is not spent solely for 
political communication, but in search of (perhaps less corrupt) 
quid pro quo.77 When this use predominates over speech, as 
discussed in the corruption section of Buckley, “the integrity of 
our system of representative democracy is undermined.”78

B. Carve It Out or Can It

Economic interests were not the driving force for many—
if any—donors on either side of Proposition 8: gay marriage is a 
social issue. Although money “‘produces a cacophony of political 
communications through which California voters must pick 
out meaningful and accurate messages,’”79 this is the objective 
of the First Amendment, not a problem to be solved.80 Th e 
Ninth Circuit’s extension of Buckley’s informational interest may 
have merit for disclosure in ballot measures that will primarily 
benefi t and/or deprive diff erent segments of the population 
economically, but as applied to the Proposition 8 fallout it serves 
no legitimate governmental interest.

Disclosure did not further understanding of Proposition 
8, prevent confusion of “citizen-legislators,” or expose large 
interest groups masquerading as something diff erent.81 Instead, 
disclosure provided uncivil proponents of gay marriage with 
the means to scare supporters of traditional marriage from 
supporting their view politically should the issue ever arise 
again in the ballot context. Given this result, the Ninth 
Circuit’s articulation needs work. Th e informational interest for 
disclosure should be narrowly tailored to exclude predominantly 
social-issue ballot measures such as Proposition 8. Given that 
campaign fi nance law has already given rise to numerous 
vague standards that put judges in the position of “know[ing] 
[a violation] when [they] see it,”82 the Proposition 8 fallout 
provides further evidence of the wisdom behind the Framers’ 
use of the word “abridge” in the First Amendment.83

Conclusion

Given the chilling eff ect on the speech of pro-Proposition 
8 donors and the potential for future campaigns of intimidation 
facilitated by disclosure laws relating to ballot propositions, the 
Ninth Circuit should reconsider the Getman precedent if the 
ProtectMarriage case ends in the same manner as Judge England’s 
denial of a preliminary injunction. If the Ninth Circuit refuses 
to do so, the Supreme Court should grant certifi cation and 
narrow the informational interest, perhaps going even so far 
as to restrict it to donations made to candidates or candidate-
based elections. Advocacy surrounding ballot proposition 
campaigns is wholly protected by the First Amendment, which 
plainly states that “Congress shall make no law... abridging the 
freedom of speech.”84 In the context of issue advocacy, money 
is spent only as a tool of speech, and this speech is protected 
whether it is truthful or dishonest, clear or misleading. Th e 
California government’s desire to have a better-informed 
electorate is admirable, but its disclosure law has provided a 
means for opposing parties to intimidate and silence opinions 
diff erent from their own. At the same time, this campaign 
implicated none of the prongs of the Ninth Circuit’s purported 
informational interest. In the Proposition 8 fallout the Ninth 
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Circuit fails to provide a governmental interest that withstands 
scrutiny for disclosure’s “deterrent eff ect on the exercise of First 
Amendment rights [that] arises, not through direct government 
action, but indirectly as an unintended but inevitable result 
of the government’s conduct in requiring disclosure.”85 In the 
context of Proposition 8 and other ballot measures involving 
purely social issues, campaign fi nance disclosure for issue 
advocacy is unconstitutional.
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