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MR.MADIGAN: I'mMike Madigan and | am honored to moderate today’s panel, which | am surewill beinteresting and
no doubt provocative. Let meintroduce our panelists. First, on my immediate right isaman who really needs no intro-
duction. Bob Bennett and | were federal prosecutors together in the 1970s. Over the years, he has been involved in too
many important casesto evenlist. Hewasinvolved inthe BCCI matter. He represented Secretary of Defense Clifford. He
wasinvolved in the Iran Contra matter. He represented Secretary Weinberger successfully. He served as Special Counsel
in the Senatein the Charles Keating Hearings. He represented Congressman Rostenkowski; Senator Durenberger; Harold
Ickes of the Clinton White House; and, of course, most recently he represented President Clinton.

On hisright is Plato Cacheris. Plato isone of the Deans of the Bar here in Washington, D.C. — | think
perhaps Co-Dean. Earlier, Plato, | saw your co-dean Mr. Jake Stein, passing through the hotel and he may be making an
appearance here alittle.

In any event, Plato started his career as a Department of Justice trial attorney. He was First Assistant
United States Attorney over in the Eastern District of Virginia. He, too, has handled too many of these casesto even list.
He was also involved in the BCCI matter. He was involved in the historic Watergate investigation; in the ABSCAM
investigation; also, in Iran Contra; in the famous I11-Wind investigation that was in the news a number of yearsago. More
recently, he hashandled several of what we have called the“ Spy cases’. Herepresented Aldridge Amesand, morerecently,
Robert Hanson, in highly publicized, big-stakes representation. If | recall correctly, Mr. Hanson was threatened with the
death penalty at one point. Also, during the Clinton Administration, Plato represented Monica L ewinsky.

OnhisrightisRoger Cossack. Most of you know Roger from CNN. Heisthe Chief Legal Analyst at CNN.
He hosts, and has for a number of years, the highly rated show called Burden of Proof. But, indeed, prior to becoming a
television celebrity, hewasapracticing lawyer. Roger, before he becameaTV celebrity, argued anumber of cases, including
the Leon case, in the United States Supreme Court. And | think perhaps Roger’s like my old mentor, Senator and now
Ambassador Howard Baker, who said, when people asked him, washealawyer? He said, well, | wasalawyer, but | got over
it. Roger went to the mediaworld, and we are going to talk to him about the other side of the coin, so to speak — the effort
of the members of the Fourth Estate to get information from your clients, from you and from others.

MR. COSSACK: I'mthe man that ended the Fourth Amendment, asyou may recall.

MR.MADIGAN: OnRoger’srightisJudge James Robertson. For thelast seven years, he’'sbeen amember of the United
States District Court herein Washington, D.C. Inthe surveysof the Bar, which occur every year, he hasgotten ravereviews
from the lawyers appearing before him for his fairness, thoroughness, and intellect. He, too, had an outstanding career
before going to the bench. He practiced for, | think, over 25 years. | wastelling him alittlewhile ago, that in January | will
have been with Akin Gump asaPartner for 25 years. He spent 25 yearsat thelaw firm, Wilmer, Cutler and Pickering herein
town, one of the premier Washington law firms. He took time out in the early stages of his career at Wilmer, Cutler to go
become Chief Counsel to the Lawyers Committeefor Civil Rights Under the Law down in Jackson, Mississippi, during the
historic timeof 1965t0 1969. Hewasal so very activeinthe Bar here. Hewas President of the Bar. | had the honor of serving
on the Board of Governors when he was President. He was one of the best Bar Presidents we have had.

Since he has been on the Bench, he has had a number of significant cases, most recently the indictment
of Webster Hubbell. The Hubbell case ultimately went on to the D.C. Circuit and on to the United States Supreme Court.

So, with that introduction, | am going to sit back down and seeif we can talk through some of theissues.
The cases that we' re going to be talking about today are going to be hypothetical, so any resemblance of real casesis
simply coincidental.

Let me start with my friend Bob Bennett, and | thought we' d go about it by, perhaps, examining some
hypothetical situationsthat may occur, and how alawyer and the members of the Fourth Estate and the court would react.

So, let’ssuppose, Bob, that you’ re sitting in that modest office of yoursdown at Skadden Arps overlook-
ing the Washington Monument, and the phone rings.
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MR.BENNETT: He'ssuch asmarty, isn't he? He hasn’t changed abit. Beenthisway for 30 years.

MR. MADIGAN: ... and you get a call from a prominent elected public official who's under investigation by Congress.
Perhapsthere’sacivil lawsuit filed. Considerable mediaattention hasbeen drawntoit. There'stalk of acriminal investiga-
tion, but at thistime, thereisno Grand Jury. And you are asked to take the representation.

Why don’t we start by perhaps sharing with us, in that kind of a situation, where it isa public official,
where it is very highly visible in the media, how you assess the situation and what do you try to accomplish right at the
beginning.

MR.BENNETT: Well, first you say, how am | goingto get paid?

Because a disturbing number of politiciansfeel that it's such an honor and a privilege to represent them
that question is sometimes lost.

Obviously thefirst thing you do is you want to meet with the client. Asisrelevant here, you tell them,
until we meet and talk, don't say anything; don't let your press agent say anything; don't let all your supporters say
anything. That’s obviously the first step. And then, you just start the normal lawyerly process of finding out what the
problem is and setting out the terms of what they expect of you, et cetera.

MR. MADIGAN: Let meask you about that piece, and ask for Plato’s views aswell. When you have anon-high profile
client, it is sometimes easier to get the facts and to get the time and attention of the client. How do you go about it, when
the person isvery prominent, whether they’ re chairman of the board or an elected official or acelebrity on CNN — whoever
they are— | should makethat NBC, right, in the example? —

MR. COSSACK: Yeah, keep meout of this.

MR.BENNETT: Well, it hasbeen my experience, wecan only talk in general ruleshere, that very high-profile people, by
the time they call you, are very worried and very concerned about their situation. They usually have found themselvesin
asituation where all of their skillsand all of their instincts and talents have let them down up to this point. That iswhy
they find it necessary to call you. So, it's not very difficult to convince them that there’s a problem, and you have to
really know thefacts. So, that's generally been my experience.

Most of the time, political people who get into trouble, or very high-profile people, usualy at the front
end are much more concerned about their reputations. They sometimes seem less concerned about, whether they will be
found liable or not? Whether they will be indicted or not? Most of the time, they are more concerned about their
reputations.

Every now and then, they are absolutely shocked that they arein thisposition. That was particularly true
(and | can say thisbecause he hasjust written abook about it all) with Secretary Weinberger. For fiveyears, thought hewas
acooperating witnesswith thefederal government, and one day he got atarget letter and, at that point, | wascalled. Hewas
literally dumbfounded.

| will tell you in al candor that, in 35 years of practice, | have never seen a more outrageous abuse of
prosecutorial power than that exercised by Lawrence Walsh in that case. And you can quote me on that, if you want to.

MR.MADIGAN: Plato, let'sfollow along. Perhapsyou areinyour office. Attheend of along day, you’ vesent your tailor
off to London as your last act of the afternoon.

MR.CACHERIS: And| owehimmoney.

MR. MADIGAN: And the phonerings, and thistime, instead of ahigh public official, you are asked to represent ayoung
woman who'sin the middle of amediasiege. You have actually been following the case; her lawyer set arecord, perhaps,
of going on ninetalk showsin one morning and wasthenfired. But, thislady isunder criminal investigation. She'salready
been subpoenaed to a Grand Jury, and as soon asthe mediafinds out that you' re going to be representing her, they’ re going
to be staking out your office.

What do you do in thefirst strategic steps, when you step into acase that isliterally swirling in amedia
hurricane, and you' re client isright in the middle of it and would like to get out of it?

MR.CACHERIS: Well, with MonicaL ewinsky, who you' realluding to, we certainly did not want her to talk to the media.

| don’t have the luxuries that Bob Bennett has, of sitting in a spacious office overlooking the White
House and some guy calls and says, Bob, would you come across the street and see me.
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My calls might come from ajailer who says, there'saguy in here that needsto seeyou bad. So | haveto leave the office,
Mike, and go to jail and meet with the guy who has just been charged with espionage. Of course, the nice thing about that
— if thereisanything nice about it — isthat he’sinaccessible to the mediaand you don’'t haveto tell him to keep hismouth
shut because he can’t talk to anybody. So, | have alittle different perspective. My client’sin jail before |I've even had a
chanceto put him there.

MR. MADIGAN: Roger, why don’t we stay with the hypothetical of the young lady and takeit back, perhaps, wheniit first
breaksintothenews. Thereisawoman who isarrested for allegations of obstruction of justiceand ahigh public official is
allegedly involved. Shehasalawyer. How do you approach it from the Fourth Estate, to try to get as much information as
you can get?

MR. COSSACK: Well, let mejust say this. In every examplethat we' ve talked about — we' ve talked about the young
woman, we' ve talked about the elected public official and we' ve talked about aspy — all of those are newsworthy. All of
those are news, and every one of those stories deserves to be talked about on television.

Why? We're talking about an elected public official. People vote for these people. We should know
about what they do and don’t do. That has to do with the Monica Lewinsky story. And certainly, espionageis news, and
we should know about those things.

So, now having formed the argument that | am ahundred percent legitimatein going after this, let metell
you al the horriblethings| will now try and do to underminewhat my friends on the left aretrying to do, and correctly trying
todo, with their clients. They aretrying to keep them away from people like me, because we are absolutely, at least in the
particular hypothetical we' retalking about now, at totally different ends of what wewant. Thelawyersabsolutely correctly
want their clients’ mouths shut. The last thing they want isto seetheir client speaking to someone like me. |, of course,
could care less about what they want. | want their clients speaking to me. So, what do | do?

In the situation of the espionage, Plato, and thisis exactly what happened; obviously we couldn’t get to
your client. But, we got to your client’s neighbors, who were on Burden of Proof telling us about the family and how they
lived, what they didn’t do, how they went to their schools, and all of those kinds of things.

MonicaLewinsky. Well, we could not get to Monica L ewinsky, either. But there were many peoplewho
knew Monica Lewinsky, and one of the wonderful things about the work that | do is a phrase we have in Burden of Proof
caledan“FFP’. TheFFPisaformer federal prosecutor. Andaformer federal prosecutor will comein and talk to you about
anything having to do with cases that they, most of the time, know nothing about.

But they will comein and you can say, joining ustoday isJohn Harris. Johnisaformer federal prosecutor
with the Central District in California, 3,000 miles away — besides the fact that he doesn’t know anything about the case,
he's 3,000 miles away from the case where it is going on. But John is aformer federal prosecutor. What do you think is
happening in this case? And, you know, John will tell you exactly what's going on.

So, there are many, many ways that we go about it. Obviously, we can’t get to your client. Bob, you're
smart enough not to let us get to your client. Weknow that. But wewill go about trying to get as much aswe possibly can.
And people liketo be on television.

MR.BENNETT: Andif you can't get anybody else, there'salways Alan Dershowitz.

MR. COSSACK: There'sawaysAlan Dershowitz. What | wasgoing to say was— | think | just said peopleliketo beon
television. That’snot Alan Dershowitz. Alan lovesto be on television.

Alan Dershowitz— you could call him at three 0’ clock inthe morning for the opening of aCV Smarket and
he' d bethere beforeyou. So, Alan’'sagiven. Alanwill comeinand tell you about your case and your case and your case,
whatever the case may be.

So, that’s the way we go about doing it. Never letit besaid, and you'll never hear me not say this: even
though | am alegal analyst for CNN, | am also in show businessand it is up to meto deliver aproduct on adaily basisthat
people want to see and people want to watch.

| try todoitin aresponsible manner — asresponsible as| possibly can. If you peoplewould let metalk
to your clients, it would be better. But you won't and | have to do the best | can.

But that’s what we do. We will go about finding people. And as| was just saying, people liketo be on
television, and if you ask enough people, eventually someone will show up who knows somebody, who knew your client,
who went to school with your client, or knows something. And they’ll come out.

MR.CACHERIS: Mike, Roger reminds me of when Jake Stein and | went down to see Ken Starr, when wefirst got into the
Monica Lewinsky case, to introduce ourselves and tell him that we were counsel in the case. Jake said, “Ken, there's one
thing I’m deathly afraid of.” And Starr said, “what’sthat?’ He said, “ Alan Dershowitz.”
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MR.MADIGAN: Let'sbring Judge Robertson into this discussion.

Your Honor, you are actually coming back to your chambersfrom lunch and you seeabunch of TV trucks
outside the federal courthouse — all kinds of microphones and satellite dishes set up. Asyou approach the steps, you see
that the prosecutor is holding apress conference announcing the indictment of ahigh public official. And not too long after
that, the defense lawyer is holding his own press conference on the steps of the courthouse denouncing the indictment.
And you go inside and you learn that the case is assigned to you.

Do you have some initial thinking that you go through in terms of how to deal with the media? By this
time, the mediaiscalling your chambers, they want copies of whatever they can get. You are going to be handling thiscase
from the beginning to the end. How do you approach it?

JUDGE ROBERTSON: Well, just like Bob’sreactionis“how am | going to get paid?’, my first reaction after the Court of
Appeas’ treatment of Tom Jackson isto put my hat over my face when | walk into the courthouse, turn off the phone and
not talk to anybody. Period.

But, the situation you' ve given meso far doesn’t cause meany particular alarm, frankly. We start thinking
gag order, gag order. Well, there aren’t too many cases in which gag orders are necessary or ever were necessary or ever
will be necessary.

You hear judges and other lawyers cluck-clucking when somebody gives interviews outside the court-
house. But | think it is more out of some notion that thisjust isn’t done than it is out of any notion that the community is
going to be poisoned and prejudiced by what is going on.

Mike was good enough to send over to me before this program the kind of thing we know isthere but we
don't read very often, and that’sthe American Bar Association rulesontrial publicity. They makeit very clear that lawyers
are not supposed to make public statements, if they know that it will have asubstantial likelihood of materially prejudicing
an adjudication — know that it will have asubstantial likelihood. Well, how do we know that?

The trick part of this, though, is on the next page. It says, “Recognizing the public value of informed
commentary isgreat, and the likelihood of prejudice by the commentary of alawyer who isnot involved in the proceeding
issmall.” Theruleonly appliesto lawyerswho arein the case.

WEell, we have Roger Cossack. We have Greta Van Susteren, we have Alan Dershowitz. We haveall these
people who get alot more press time than any of the lawyers standing out in front. If anybody can influence the public’s
thinking about the case, it’s lawyers who don’t know anything about the case.

In thisday of instant-messaging and I nternet access and CNN — thank you — and all of the other ways
that people get information, the old notion of the circus trial, the Shepherd v. Maxwell that everybody reads about in law
schooal, is history.

Shepherd v. Maxwell was decided at a time when television was brand new, when there were two
newspapersaday and when the public was alot more naive about what they got from the press. Today, we are so inundated
with public information that it is very hard for me to think about very many cases in which any kind of a gag order is
appropriate.

We can jawbone; we can cluck-cluck. But gag orders— | am not even closeto thinking about agag order
on the hypothetical you have given me.

MR.BENNETT: Let memakean observation about that. You know, asagenera rule,— | can’t think of atimewhen | would
actually go out and publicly comment on a case that was actually at issue.

But even if Judge Robertson is not going to issue agag order, | know heisn’t going to likeit. He doesn't like me
— correct me, if I'mwrong — he doesn’t like me being in his court from ten to four arguing acase, and then at five 0’ clock
showing up on Roger’s show. So, | have my own rule and that is| avoid commenting on a case once that casereally is at
issue. | guess there may have been rare exceptions to that.

Most judges will give you one hite at the apple. Thereisamost arough sense of justice that when the
prosecutor stands out on the courthouse steps, he or she does not really have to give a press conference; they just stand
out there and read this awful, awful indictment. That is the most powerful press conference you can give. And my
experienceis, most judgesaren’t offended if the defenselawyer says, “Wait aminute, my client’s presumed innocent. Let's
wait.”

But | think lawyers should not regularly comment at all about a case, when you are actually in litigation.
| think it's wrong, and | think if the opposition does it, you have remedies, which, unfortunately, many judges will not
enforce. You gotothecourt. | cantell you, when wewererepresenting Clark Clifford and Bob Altman, the District Attorney
of New York was making statements right before the jury went out and deliberated. And their statements appeared in the
New York newspapers. It wasavery troubling thing.
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MR. COSSACK: | might add that, sometimes, television and the media does offer an avenue for defense lawyers or for
opposition lawyers to come back and get something in front of the public, when they have been prejudiced by what the
other side has done.

L et me give you two examplesthat will comeright to your mind. Onewas— I’ |l never forget — Michael
Tigar right after Terry Nichols had been arrested, standing up at a press conference at, it seems to me, an auditorium.

He was on a stage holding up a big sign that said, Terry Nichols wasn’t there. And he kept holding up
that sign and holding up that sign and repeating. And he’ d answer questions and he’ d answer questions, but it seemed like
every minute or two, he'd hold up that sign again that said Terry Nichols wasn't there. And, of course, that became a
keystone of his defense. But it came at a time when the prejudice against his client was incredible. And so, he used the
media and he used the television to get across a position that he needed to get across to defend his client.

Second isLinda Tripp, when shewasin the middle of that wire-tapping, casein Virginia, because of the
conversations that she had with Monica Lewinsky. Her lawyers came on Burden of Proof often. And the point they kept
trying to make was, you know, you may not like her, you may not think much of her or you may think she’swonderful. Who
knows? But don’t you think that basically thisis a chicken prosecution, to bring this prosecution?

That wastheir point. What they were saying was, isn’t thispiling on? Isn't thisalittle getting even that
she thought she was doing that was the right thing to do? And, isn’t thisabad prosecution? And they were very effective
with that.

So, sometimes the media can give the opportunity, when the deck is stacked, to come back and have a
little opportunity to maybe makeit alittle more even.

MR. CACHERIS: Since, Roger, | have never had aclient that wasn't there, | would find it very difficult to adopt the Tigar
approach. But generally, | agree with what has been said here, that the less you say, the better. And certainly, the ethical
constraints on alawyer that is defending someone in a highly publicized case are still there. So, you' re better off saying
less, and just saying, the burden of proof is on the government and my client is pleading not guilty. That isasfar asyou
can go.

MR.BENNETT: | totaly —
AUDIENCE PARTICIPANT: Canyou get closer to the microphone, we can't hear you.
MR.MADIGAN: Thisisthefirst timethat someone'ssaid they couldn’t hear Bob Bennett, | think.

MR.BENNETT: | totally agreewith Plato. You are much better off if you never haveto deal with the press on these cases.
But the fact of the matter is, if you represent the President in asex case, thereis no way you' re going to avoid dealing with
the press. It isjust aquestion of how you deal with them. And that presents, obvious problems.

Thereisno way Plato could just ignore the press when he was representing Monica Lewinsky. Then it
becomes a question of how you deal with them you and work through a whole bunch of conflicting pressures on you and
apply the canons as best you can under the circumstances.

Andthat’sparticularly truewith politicians. Politicianswill say, “well, great, Bob. You' re not goingto say
anything, I’ m not going to say anything, and I’ ll haveatrial two yearsfrom now but, by then, I’'m dead and it's over for me.”
That isavery relevant concern.

There was a 6th Circuit case anumber of years ago, which is very interesting, involving Congressman
Ford, who was a sitting congressman. The district court put out avery broad gag order and it got reversed. The Circuit
Court seemed to draw adistinction, interestingly, between the Defendant Ford and the lawyer.

MR. CACHERIS: WEell, one case that comes to mind that none of us were in is the Condit matter, which got heavily
publicized, Roger — right?

MR.COSSACK: Right.

MR.CACHERIS: All of asudden, he decided to giveaninterview. Hisratingswent way down after theinterview. So, |
thought he came out worse just by talking than what he would have done — he was low already, don’t misunderstand me.
But no one believed that he was complicit in the disappearance of that young lady. And then, after you watched his press
conference, you began to scratch your head and wonder whether he was complicit.

MR. COSSACK: That'sprobably agood exampleto talk about for aminute, particularly since Abbe's not hereto defend
himsdif.
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MR.CACHERIS: It may not have been hisfault.
MR.BENNETT: Well, I'll defend Abbe.
MR.COSSACK: Goahead. Youdefend him.

MR.BENNETT: Look, | haveyet towatch tel evision and see adoctor from GW, who knew nothing about acase, geton TV
and say,” you know, that guy shouldn’t have died; they shouldn’t have used thisprocedure.” Butlawyersdoit all thetime.
You do not know what advice was given or not given. | have had many clients that have not followed my advice on
something. When you represent politicians, you are not only dealing with aclient, you are often dealing with several other
people, many of whom are lawyers, many of whom are not lawyers. You are dealing with pressaides; you aredealing with
public relations people. And adviceiscoming from all over the place.

| have been absolutely criticized on television by talking heads who do not know the facts. You are
defenseless and you cannot go on T.V. and say, | advised this and the client rejected my advice. You can’t do that.

So, yes— Condit looked awful. But my guessisit wasn't Abbe'sfault. Heisavery good lawyer.

MR. COSSACK: | would bet everything that Abbe Lowell told him not to. But let me just say onething. When you're
dealing with politiciansin particular, we know the same thing that Bob just said. We know that thereis atension between
the lawyer and the press people because there’s two things going on. There's the lawyer who is saying, “for God's sake,
keep your mouth shut, for the obvious legal reasons.” There are the press people saying, “if you keep your mouth shut,
you're going to look guilty, and when it comes time to get re-elected, you won't get re-elected, so we've got to get back
there and say something.” So we talk to the press people; we don't talk to the lawyers.

MR. COSSACK: Thepresspeoplewill comeacrossfor us. But we absolutely understand what you said. And asalawyer,
| absolutely understand that, too, that tension you face with these kinds of clients.

MR. BENNETT: And sometimes, it's easy, because on occasion when | get hired, | know exactly what the defense is
because the client’s been on television telling his story.

MR. MADIGAN: Let'sfollow up a bit more on the kind of case. Bob is absolutely right. You have no idea of the
communications back and forth between the client and the lawyer. But what do you do? What do you do when you have
apublic official, asyou pointed out earlier, who isgetting hammered in the pressand it isjust going on day after day? What
kinds of things can you do asalawyer to try to stop it, or alleviateit in some fashion, other than having him talk, whichis
what you don’t want to do?

MR. COSSACK: You havetoremember that this summer, prior to the World Trade Center, was probably one of thelowest
newstime. And the Condit story ishorrible because, asyou know, we' retalking about ChandraLevy. |sthere anyonewho
doesn't believe that something bad has happened to her?

But during this summer, this was almost like beach reading and, you know, | work for a profit-making
organization. At the end of the year when the shareholders come in, and they say, how’ d we do this year, when my boss
gets up and says, well, we didn’t do quite as well as we could have, and the reason is because, when everybody else was
hammering ChandraLevy and Gary Condit, wetook the high road and talked about, intellectual things. But unfortunately,
nobody watched us, so our ad revenue went down.

So, then the sharehol ders say, you know what? How about not taking the high road the next time? And,
get as much Gary Condit as you possibly can because people watch that kind of thing.

That is another thing that happens, is, when does your case appear? This Rabbi just got a hung jury in
Philadelphia. | would have been all over this guy; it'san incredible story. No one even knows about it. He's accused of
killing hiswife. It turnsout hewas having an affair with somebody else. Great dramatic testimony — he sinned against his
religion. Thiswasgreat stuff that, because of the horror that we are facing now, doesn’t get on TV anymore. So, it depends
on when it shows up.

MR.BENNETT: Well, I think you can overreact, too. And | think clientstend to overreact. With all due respect to you, |
don’t know how much impact that has at the end of theday. | think sometimesit might; sometimesit might not. But, | don't
know if going on and giving your side repeatedly serves any purpose. You know, ascandal needs fresh oxygen everyday.
It'slike Count Dracula. If ascandal doesn’t get ablood fix everyday, it can wither and die.
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MR. COSSACK: Perhapsthe other metaphor would be better.

MR.BENNETT: Sosometimes, whileyou think you are out there mouthing all these great things, you' rejust providing that
added oxygen to keep the story going.

One thing you can do, and | think very effectively, if the trial has begun, or you are in preliminary
proceedingsisto write your pleadingsjust alittle bit differently, alittle more expansively, dealing with some of the most
troublesome things. And then you call Roger up and say, “ Roger, you know, instead of listening to these Bozos who don't
know anything, why don’'t you get somebody to read our pleading?’ That has an added advantage. There is not much
Judge Robertson will do when it isin apleading, aslong as you haven’t written something scurrilous.

MR.COSSACK: Thenl| amnotacount. | amthat finelegal analyst from CNN, reading this stuff and pointing it out and
saying, “Well, in thiswell-written brief by Mr. Bennett, he pointsout . . ."

MR.MADIGAN: But sometimes, themediahysteriaisso great. | will usean exampleof acasethat | had, the defense of the

Chief Justice in New Hampshire who had been impeached by a vote of 290 to 90. We were retained the day of the

impeachment. There was alynch-mob mentality to get him toresign. The presswasall over the case. We ultimately tried

the case and he was overwhelmingly acquitted, 18to 4 and 17 to 5. But there was aperiod of timein the beginning, while

wewereinthe pre-trial, in the court anal ogy, therewould be no judgeyet. But therewas certainly acourt of public opinion.

And we did, aslawyers, meet with the press, and provide information so that we would get his side of the story out.
What is your view about that, Plato? | know it depends on the case.

MR.CACHERIS: Well, it dependsonthecase. | will say that the most highly publicized was, | guess, Lewinsky. My office
was acrossthe street, and it was continually surrounded. | could not drivein or drive out without camerasin my face. But,
to her credit, she did not speak. Therewas nothing for her to say. Shedid not speak, did not give interviews, until the case
was essentially over, when she had her immunity and was free to speak.

So, there are occasionswhere | can see where | agree with what you have done, Mike. But, if the person
canrideit out, asshedid, | think that isthe best solution for aparty likethat. She was concerned about an indictment, and
she did nothing publicly to encourage an indictment. So, | think she came out all right.

JUDGE ROBERTSON: | think it isimportant to point out that what Plato and Mike aretalking about iswhat worksin the
court of public opinion. But | don't really think it has any impact over an actual trial.

Now, Mike, your trial wasn't beforeajury; it was politicianswho had to vote. And politicians, of course,
aretuned into the public airwaveslike nobody elseis. But | am convinced on the basis of my own experiencethat juries, for
one thing, don't read the paper or listen to Burden of Proof very much. And, if they do, they are quite committed to doing
what they say they are going to do and keep that stuff out of their mind.

Now, there are obvious exceptionsto it, but not very many. O.J. Simpson, Timothy McVeigh, maybethe
New York bombers — avery, very few extraordinarily high-profile cases like that. But otherwise, | think the notion of
infecting juries and infecting the legal system with newsis history.

Finally, regarding what Roger does. Don't let anybody think that the lawyerswho come on that show are
pushing the ethical boundaries, because there's an ethical loophole, if you will, in these canonsthat is big enough to drive
avery large truck through. Notwithstanding any of this impropriety of speaking, a lawyer may make a statement that a
reasonable lawyer would believe is required to protect a client from the substantial undue prejudicial effect of recent
publicity not initiated by the lawyer. So, thereisthe privilege of response written right into the canons, and it is there for
Roger to explore.

MR.COSSACK: What if alawyer would come on my show, Judge, and say thefollowing: “Wewere severely disappointed
at theverdict in thiscase. We couldn’t believethejury did what thejury did. Wereally believethat it's because the judge
was prejudiced against us and didn’'t give us afair trial.

JUDGE ROBERTSON: Well, actually, that strikesawfully closeto home.

MR.COSSACK: I'msorry | brought thisup.

JUDGE ROBERTSON: What do | do about that? Nothing. There's nothing | can do about that. | have no response. |
don’t go on CNN. | have no response whatever. Period.

MR.BENNETT: Youknow, you haveto remember, for alot of the thingswe are not talking about of influencing thejury.
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Here is an argument | have heard several times. “Bob, as a politician in order for us to run and win, we have to keep
collecting money. There are staggering sums of money the politicians have to collect. And if the potential contributors
don't see our candidate and your client denying the charges our funding is going to dry up.

| have been in other situations where palitical friends of the candidate will say, “L ook, | know you are
telling your client not to talk but unless he gets out there and talks and denies the allegations we are not going to support
him.” So you haveto put all that in the equation.

Very often, lawyers tend to think in terms of the case, and sometimes you get overruled because the
people who are closest to the politician are telling him, “ Yeah, Bennett's strategy of no comment is best when you win the
case two years from now, you'll be out of your seat.” And usualy, that argument is successful.

MR.CACHERIS: | think Judge Robertson has raised agood point on how much impact publicity hashad onatrial. And
| think, as Bob is suggesting, we overreact to that because most judges, in fact, all judgesthat | know, conduct athorough
and careful, and even lengthy, vair dire, when there is ahigh publicity case. Thisis designed to and does ferret out those
persons who have made up their minds because they have been listening to Roger.

MR. BENNETT: Well, any lawyer that attacks Judge Robertson is a lunatic. Now, Judge Robertson happens to be a
wonderful judge— and | mean this candidly — and all these wonderful judges, they are objective and impartial. But they
all have lunch together.

So, if you' re going to be practicing beforelots of judges, you' readamn fool to go out on television, even
if youreally believeit, and say your client lost because some judge was biased and prejudiced. | mean, that isreally stupid.

MR.MADIGAN: Part of the problem for thejudgesiswhen the criticism is anonymous, which obviously would not happen
on your show, but in the print mediait would. And, of course, we saw some of that with the Microsoft case. To what extent
isthejudgeisever allowed to defend himself or herself from the charges?

| think, Judge, we would be interested in your view as to whether thereis any way you really can, other
than to have, which happens frequently, lawyers come to the defense of the judge.

JUDGE ROBERTSON: Wadll, | wishthey would come morefrequently.

Not to get too personal about this, but acouple of yearsago, | actually was the subject of areally sleazy
op-ed piecein amajor newspaper, written by alaw professor who deliberately distorted the facts. The piece would have
been libelouswere | not apublic figure. Indeed, it may even have been libelous, despite the fact that | wasa public figure.

But, what can you do about it? The answer isabsolutely nothing. And, if you do try to respond, you just
make it worse. That'swhy they pay usthe big bucks, | think, and give usthe lifetime tenure, because there is no response
you can make. You just literally shut up and take it.

MR.BENNETT: Youknow, onesuggestion | would make. You may already have an organization likethis. | am ontheboard
of the American Judicature Society and one of the things that we're noticing is an increasing number of attacks on and
criticism of judges, whichisvery bad for our system because when we lose respect for our judiciary, wearein real trouble.

Organizations such as yours and | know the American Judicature Society feels, that when judges are
attacked in your jurisdiction, you should come out and say something, because the judge is helpless. If you do not have
an organization or acommittee or some sort of astructureto doit, it doesn’'t usually get done. Individual lawyersareafraid
that, if they do it themselves, somebody will say, “you’ re brown-nosing or you' rejust trying to get in good with the court,”
or something likethat.

But, organizations as large as this one should seriously (I don’t mean to be presumptuous, telling you
what to do) think about creating a committee to monitor this because judges are totally defenseless.

| remember the piecethat Judge Robertson mentioned. It wasavicious, vicious, viciouspiece. So, | think
that is something your leadership should at least think about doing.

MR. COSSACK: Andwhen they do, they can come right on our show and talk about it.

MR.MADIGAN: Let'smovethetopic slightly to acongressional hearing. Itimplicatesthe same sort of issuesthat we have
been talking about. But, asall of uswho have beeninvolved in them know, itisadifferent breed of cat. And perhaps, if |
can introduce that topic, as well as the Fifth Amendment into this discussion.

L et me start by saying that, normally, asacriminal defenselawyer, if thereisany chancethat the prosecu-
tor or somebody is going after your client, you do not answer any questions. We have the Fifth Amendment in our
Constitution to permit that. When you represent somebody who isahigh-profilefigure, the very last thing in theworld that
person is going to want to do, notwithstanding what you say, is to take the Fifth Amendment. The concern, of course, is
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that it will end up inthe media. So-and-so asserts the Fifth Amendment.

Maybe starting with you, Bob, what kinds of strategy considerations do you think about when, instead
of aprosecutor, now you have acongressional committeethat isinterested in your client, who iswell known, and they want
totalk to him. 18 U.S.C. 81001 was amended specifically to provide perjury penaltiesfor any kind of false statement to a
congressional staff person. And, there are a lot of examples of congressional investigations leading to a subsequent
criminal investigation. What'syour thinking initially?

MR.BENNETT: One, | try to avoid them because, on both sides of theaid e, these committee hearings are, for the most part,
witch hunts. | hateto sound like the cynic that | am. They are witch-hunts on both sides of the aisle, and it has moreto do
with facetime for individual members of Congressthan it does anything else. So, my strong preferenceisto avoid it, if at
all possible.

But many times, it'sjust not possible. When | wasrepresenting Clark Clifford, we were subpoenaed, or
asked, to testify before nine separate committees. Now, it wasn't that there were nine separate committees that really
needed to investigate. They all wanted apiece of theaction. If you could get Clark Clifford, anicon whose face should be
up on Mt. Rushmore, walking into acommittee room, that is good face time.

Now, if you think | could say to Mr. Clifford, “Mr. Clifford, | think you should take the Fifth,” hewould
havefired me. You represent someonewho isthe chairman of the board of amajor U.S. company, they are not going to take
the Fifth. Remember that famous picturein the tobacco case? Sevenwentin. They all held up their hands. That was show
time. That wasshow time. At least Roger’s got ahigh-quality show. So, if you do go, you have got to thoroughly prepare
your client from A to Z because it is going to be frozen in a record. There are some honest Congressional inquires
conducted by responsible members.

Thereare some of Congresswho do it straight, but an awful lot of them do not. And that isjust the name
of the game.

MR.COSSACK: | alsothink that thisisthetimewhen the mediahasto show someresponsibility. Itisacheaptrick tojump
in on the“ So-and-so grabs Fifth Amendment” kind of way, when in fact the implications of that are not correct and should
not be used that way. Inaplacelike Burden of Proof, where| have sometimeto talk about thesethings, or when | am given
time during the newsto talk about thesethings, | explain what the Fifth Amendment isand why it isthere and why you can’t
say, “Just because somebody’s taking the Fifth Amendment, oh, my gosh, they have to be guilty.” Responsibility is
necessary at timeslikethat, and hopefully we act responsibly. There aretimeswhen we are not asresponsible aswe should
be, but | think during those things that we are talking about, we are responsible.

MR. CACHERIS: Well, if you remember the old Teamster investigations when Jimmy Hoffa, Sr., was President of the
Teamsters. Dave Beck was President of the Teamsters before he was, and he was called before congressional committees.
I remember the old Washington Star had a headline that “Beck Pled the Fifth Amendment 56 Times’ because for every
guestion that was asked you have to plead the Fifth in order to preserve that privilege. That is areason why many of the
political typeswill not plead the Fifth Amendment before a congressional hearing.

Mike and | were both involved in Watergate, and every one of those persons summoned before the
Watergate Committee, which was highly publicized, testified. Mitchell, Haldeman, Erlichman — they all testified. They all
got indicted for lying before the Committee. They went down to the Grand Jury and testified; they all got indicted for lying
to the Grand Jury. They were convicted for both of those crimes, in addition to the cover-up.

So, the advice you would liketo give: “Do not open your mouth before acongressional committee,” will
not be followed. If it isaperson of ahigh political stature, heisjust not going to doit. Heisgoing to testify.

MR.BENNETT: Now, | have brought people— andit’sall very fact-specific. Therearetwo peopleinthisroomthat I've
brought clientsbefore, Dick Leon and Michagl Madigan. | cantell you that afactor in making that judgment was | knew them
both to be honest, straight shooters. And, yes, they were working for Republican committees and | was representing
somebody on the other side. But | knew, and thisisjust the God's honest truth, that before Dick and before Mike, | would
have afair shake. They might not come out my way, but | was not going to get rabbit-punched. | was not going to have a
report written, as has happened to mewith Mr. Clifford, beforethey even heard histestimony. So, that makesadifference,
too.

MR.MADIGAN: Roger, how about you?

MR. COSSACK: Well, you know, again | want to go back towhat | said earlier. Remember — my goalsare not the goals
of the lawyers or even the judge at thistable. My goals are to present as much information as | possibly can to the public
about |egitimate subjects. To get asmany of these people— players, if you will — to come on the program or comeon CNN
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and talk about these things.

And sometimes, to be honest with you, as you and | have talked about, Mike, I'm shocked when they
show up. | practiced law for alonger than I’ ve been on television. I've practiced alot of law. I'm shocked when some of
the people show up willing to talk. There are timeswhen you want to take them by the sleeve and say, “Are you sure you
want to — of course | want you to do it — but are you sure you want to do this.” So, my goalsarejust different than their
goals. And sometimeswe manipulate each other. Sometimes they need me; more times than not, | need them.

But | also think what you said about fairness and knowing someone who's astraight shooter — certainly,
in my business, it worksthat way. | have only lived in Washington eight years. | come from Los Angeles, and living asa
practicing lawyer in Los Angeles, we always hear about theword “leaks’. Leaks, in Washington, D.C. It'snot leaks. It's
NiagaraFallsin thistown.

You can’t go anywhere, particularly if you'reaCNN person like | am, and maybe the other networks, too,
where someone doesn’'t want to tell you something about what's going on that you' re not supposed to know.

So, you learn — | learned to be responsible. That isthe only word | can use. Sometimes |’ m not as good
as others, but | try and be as responsible as | can.

Bob Bennett has spoken to me deep, deep, deep off the record, and he also knows that anything he has
ever said to me has never, ever, ever been reported. All | would haveto doisdo that onetime. Not only would | lose his
friendship.

MR.BENNETT: Itwassodeep, | don’t remember.

MR. COSSACK: — But, obviously, my reputation would be shot in thistown. So, it's like anything else. You build
relationships and you try and do the right thing.

MR.BENNETT: What judgmentsdo you exercise, Roger? I’ vea ready complimented you as being a straight, wonderful
guy, but do you exercise judgment on who your guests are? | have seen some real bums on your show.

MR.COSSACK: Yesh.

MR.CACHERIS: I'venever beenonthere, so | know you' re not talking about me.
MR.BENNETT: No, I'mteasingalittlebit, but —

MR. COSSACK: | understand your point. It'salegitimate question.

MR.BENNETT: It'salegitimate question. | think the audience would beinterested in. Andyou could tell them without
identifying people — unlessyou really wanted to the people who call you up and ask to be on your show to talk about cases
they know nothing abouit.

MR.COSSACK: |Iwon'tdothat. | won't giveup names. But, asl told you earlier, I'min show business, aswell asdoing
what we would liketo think isaserious, legitimate legal show. But at the end of the day, if nobody watches me, I'm back
practicing law in Los Angeles.

You know, F. Scott Fitzgerald said, “ There’sno second actsinlife.” Well, | found oneand | don’'t want to
go back to that first act.

So, what are my tensions? My tensions are that | want to be on television people who are entertaining,
who seem to know what they’ re talking about, who hopefully do know what they’ re talking about and will converse, and will
not give me the deer in the headlight look, which every now and then you'll get. You'll say, “Former Federal Prosecutor
Johnson, you’'ve had cases like this, haven't you?”

MR.COSSACK: So, youdon't want that.

Havewe had Schlockmeisterson? You bet we' ve had Schlockme sterson, and sometimes, you know, you
just swallow it. And do wedo subjects— did | do Gary Condit until was embarrassed to be seenin public? You bet wedid
Gary Condit until | was embarrassed to be seenin public. But sometimes, I’ m afraid that’sthe nature of the game. You just
try and trade off for every one of those ones that you know are peopl e that make you uncomfortable, that you know down
deep you would say to yourself, this person doesn’t have a clue what they’re talking about. They are making this up as
they go along. And you are just as uncomfortable asyou can be. You’ve got ten others. I'm looking over at awonderful
guest who doesn’t call usto come on our show, who | have to beg to come on our show — you know, Sol Wei senberg, who
does know what he's talking about.
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And there are many of you in thisroom who have been on our show. Arethereschlockmeisters? You bet.
And do they beg? You bet. So, what can | tell you? | mean, as | told you, | wasn't kidding around when | said that
Dershowitzwould openupaCVSat 3:00am., so—

MR. MADIGAN: Weall know that the use of delay by responding to letters, even the situation of suggesting that you are
not coming but you are not taking the Fifth Amendment either, requiring the congressional committeetotry to get avoteto
hold somebody in contempt is not exactly the easiest thing to do, and it's threatened a whole lot more than it's actually
done.

So, Bob, if you get someone who's not wonderful like Dick Leon or myself, what kinds of things can you
do to deal withit?

MR.BENNETT: WEell, you just named some of the procedural things you do, because the one thing you don’t want, you
don’'t want your client to testify and you don’t want your client asserting the Fifth. And so, you take advantage of the
procedural steps you have.

Now, most of the time you have the ability — you have some built in advantages as a defense lawyer,
namely that a good part of the time, the minority and the majority are not in agreement. A lot of the steps that take place
require the votes of both sides or the agreement of both sides. So, | think a good defense lawyer, frankly, can take
advantage those tensions and differences.

MR. MADIGAN: The people who don’t do this kind of work do not focus on the fact that those of uswho do always
focus on, which isthat each of these committees hasrules. And believeit or not, the rules are highly beneficial. Many
times there has to be a certain majority and sometimes supermajority to issue a subpoena.

So, you can deal with the minority staff, and you can essentially block the effort to get your client up
there. Onceyou'reup and theklieg lightsare on, you' re dead, in terms of what you want to try to accomplish. Before you
ever get there, you want to be just as prepared as Bob's clients have been — one in particular that | remember.

With that, why don’t we take some questions. If you' d go to the microphone, it probably would be easier.

AUDIENCE PARTICIPANT: Hi. My nameisElizabeth Brader. I’'mareporter for National Journal.
MR.MADIGAN: Noreporter getstoask, I'msorry. Only kidding. Only kidding.

AUDIENCE PARTICIPANT: I’'mnot thin-skinned.

| think we all agreethat Gary Condit botched his own chance at redemption. But | wonder whether or not Abbe Lowell erred
by attacking the press. | wasactually inthe room when he screamed at us, and | can’t help but wonder if there was animpact
and that impact was that we reporters did alot of the work for the prosecutors.

MR. MADIGAN: Why don't you take that hot potato?

JUDGE ROBERTSON: | don't think the pressisimmune from criticism. Whether he erred by attacking the press, | don’t
know. | don’t know that that necessarily escal ated the case to the position it got in because the matter of Chandra L evy was
highly emotional, and Roger was correct in coveringit. Whatever Abbe Lowell did, | don’t think exacerbated the situation,
in my opinion.

MR. BENNETT: I'm always amazed by how sensitive the pressis. They write things about people, put shows on about
people, and then Abbe Lowell says something like, you shouldn’t be doing this, and raises his voice, and it’s like these
sensitive peopleare so fragile. It'sincredible. | mean, incredible. Anyway, | don’t mean that to you personally. | get press
people sometimes who call me wanting to sue people about somebody who criticizes them: Steve Brill wrote this about
them. Incredible — these are people who forget sometimesthat they are destroying lives by sometimes writing things not
as carefully as they should.

MR. COSSACK: | think what happened with Abbe Lowell, what you saw, was hisincredible sense of frustration that he
wasfeeling asalawyer, dealing with acase that was spiraling out of control, almost like thelittle Dutch boy with hisfinger
inthe dyke. Every time hewould get one, there' d be six other holes.

And | think what happened was, when that event occurred — and I’ ve heard about that, too — | think it
was just a sense of frustration.

AUDIENCE PARTICIPANT: My nameisScott Fry. I'man Assistant U.S. Attorney inthe Northern District of California. |
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would beinterested in the Panel’s thoughts on when, if ever, it isappropriate for public pressure to influence a prosecutor,
and whether any of the individuals on the panel have known someone who or, perhaps or themselves, attempted to use
public pressure to influence that decision to indict or dismiss?

MR.MADIGAN: Doyouwant to start with that one, Bob?

MR.BENNETT: Couldyou— whenyou say “public pressure”, you mean acongressman calling, or asenator? Isthat what
you' re talking about?

AUDIENCE PARTICIPANT: | really mean the gamut, whether we are talking about a popul ar prosecution where, perhaps,
the prosecutor may feel pushed to indict, or an unpopular prosecution where pressure might be exerted to decline and back
off a prosecution.

MR.BENNETT: Well, let medivideit up because| think there arereally two different — well, therearereally 20 different
calibrationsto this.

One of the things, whenever | represent a high-profile client, | make absolutely clear to themthat | don't
want anybody — anybody — contacting somebody to call the U.S. Attorney to put theword in because | know when | was
afederal prosecutor, that was the surest way to get indicted. It presented me the opportunity to show | was honest, | was
not on the take and nobody could influenceme. | really am afraid, in highly political cases, that somebig-timefundraiseris
going to call and say something. And | just really press people not to do anything like that. So, that's one category.

But the other is, you know, prosecutors read papers, too. And it is not that a prosecutor will say, “I’'m
going to drop this case because the public is sympathetic to the defendant.” But sometimes, in high-profile cases,
prosecutorsin aclose case like to have a security blanket. They liketo know in aclose casethat, if they go thisway, there
isn’t going to be this groundswell of people trying to run them out of town.

Now, it may comeasasurpriseto you, but some U.S. attorneyswant to go onto apalitical life. So, | think
that that is afactor which can be used delicately and appropriately, but it's got to be done with a surgeon’s scal pel and not
the butcher’smeat ax.

MR. COSSACK: When Webster Hubbell was having histroubles, we said several timeson Burden of Proof, and | said, “ It
seemsto methere'salittle piling on here. And it seemslikethe U.S. Attorneys Officeis— enough isenough with thisguy.”
Was that pressure? Sureit was. A lot of people heard me say that. Was | wrong in saying that? | don’t think so. | don't
think | wasirresponsible in saying that.

But it is clearly something that the lawyer could have said and chose not to. But | had a soapbox to say
itand said it. | think that if somebody would have called meonit, | could have at least articulated areason why | said it.
Maybe you wouldn’'t agree with me, but at least | wasableto say it. | think that’s pressure on aprosecutor, and | think they
hear it.

AUDIENCE PARTICIPANT: Let's say you are representing a high-profile witness in an investigation. The witnessis
compelled to testify before the grand jury. After the witness comes out, you debrief the witness and find out exactly what
was asked by the prosecutor.

You find out that night that person is going on Roger’s show, and you ask the person, “What are you
going to do on Roger’s show? You can't help your friend who's the target of thisinvestigation.”

He answers, “Well, who says | am going to testify asto what | said before the grand jury? I’ m going to
tell them something totally different than from what | told the grand jury.”

What do you tell theclient? Roger, if you find out about it, what do you do? And Judge Robertson, if you
find out this person hastestified, and atranscript islaid on your desk the next morning from the prosecutor, saying, here’s
what the person testified to; thisis what they said on TV last night; is this contempt? What do you do?

JUDGE ROBERTSON: Contempt isaperjury.

AUDIENCE PARTICIPANT: Well, let'ssay they told thetruth beforethegrand jury. Thetruthiswhat they told beforethe
grand jury.

MR.CACHERIS: You'resaying awitness goeson Roger’s show and says something contrary to what he or shetestified
tointhe grand jury?

AUDIENCE PARTICIPANT: Purposely to obstruct the investigation because they know what they testified before the
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grand jury’sgoing to hurt their friend, and if their friend finds out that they testified truthfully, it'sgoing to burn them. And
they’re going to say on Roger’s show, “| would never say that. He didn’t do anything wrong. He's perfectly innocent.
What they’ re trying to allege about his conduct is not true because he was with me somewhere else. Wedidn't go to this

party.”
MR. CACHERIS: That'sthe*henever owned anicepick” theory.
AUDIENCE PARTICIPANT: Right.

MR.CACHERIS: Icepick? What icepick?

I’ve never heard of that, to be honest with you. | guessif you could stretch it, and it is for the purpose
of obstructing the investigation, then that person could be investigated for that reason. And | assume that the Assistant
U.S. Attorney that had that witness before that grand jury that day watched the show. They might subpoenahim or her to
come back the next day and say, okay, what's the true version? But, aside from that, | see no other remedies.

MR. COSSACK: Well, talk about some great Jencks Act stuff; talk about getting some stuff turned over at time of trial that
would bereally interesting.

| suppose, from my point of view, gosh, wouldn’t | loveit to find out that somebody who testified before
the grand jury came on my show and said something entirely different, putting usright in the middle of the mix, and getting
a subpoena from about three different people that we could fight in the court and getting our namein the paper every day.
It would bewonderful. So, you know, from my point of view, it would be exciting television. | suspect that there would be
some discussion about perjury — which side does the truth start?

JUDGE ROBERTSON: Therewould be some discussion about perjury farther down theroad if you' re getting committed
on both sides, but the contempt | don’t see, at this point.

AUDIENCE PARTICIPANT: I'dlikeBob and Platototell uswhether you use public relationsfirmsin these casesand, if so,
at what point do you typically engage them, and do you have any war stories on that?

MR.CACHERIS: Forme, no. | don't usepublicrelationsfirms.
MR.BENNETT: Samehere.

MR.MADIGAN: | don't believeinthem. | think that the lawyer isbetter at it. The problem you havewith public relations
firms— and I’ ve seen them used — isyou get P.R. people talking to the media and they don’t know the facts well enough
and something bad happens.

MR. COSSACK: However, let metell you that there are lawyerswho do, in high-profile cases, use public relations firm.
And they will, from timeto time, call us and pitch a particular thing that they want to get on the air.

AUDIENCE PARTICIPANT: | didn't mean that they would beupfront. | meant, in helping craft the message, when you feel
that you need to respond publicly.

MR.MADIGAN: Oh, | see.
AUDIENCE PARTICIPANT: Just behind the scenes.

MR.BENNETT: Well, again, it dependsonthekind of case. My strong preferenceisnot to usethem. | think that thereare
some lawyerswho know how to do this. Now, it'sbetter to have apublic relations, if you' realawyer who doesn’'t know how
to do this. But | think the key isto keep control of these things.

But, in big, high profile civil cases, very often these companies have on retainer these big PR firms and
tend to usethem. And I, in those cases, try to force myself into the process so that | can at least be in the position to say
“No.” Let megiveyou aperfect example. | liketo call it cross-town hypocrisy. | am aware of acase— | won't identify the
players. The client had an SEC attorney who was submitting to the SEC all the reports that were required to befiled. The
lawyer told the client they did not have to report something because it was not material..” At the same time, the criminal
lawyerswere saying something different to the Justice Department. That isthekind of problem that can develop whenyou
have these PR. firms and thereis no control or coordination. .
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Another instance | wasinvolved in wasacriminal case. There was awitness, this middle-management
guy who the government really wanted to turn. And, without my knowledge the inside P.R. people sent out what would
normally be avery good statement to our effort that the company was good and would not tol erate wrongdoing, and would
fire those responsible.

And this middle-management guy read the release, and felt that it was pointed towards him, that his head
was about to be severed, and he ran to the prosecutor and, asfar as|’'m concerned, made up awhole bunch of stuff. So, |
don't likethemand | agreewith Plato.

MR.CACHERIS: Yeah, but every corporation hasapublicity department. Itisalittle different than your question. If you
arein acaseinvolving a corporate defendant, one of your jobsisto make surethat you sit alittle bit on the public relations
guy in that corporation and have asay. Tell him what not to say.

MR.BENNETT: Butif youareinabig, massivecivil caselike, say, the Ford Explorer case, you asalawyer are not going to
be running the public relations aspects of that. They are going to haveabig PR. firm. But you should at least fight to have
a seat at the table, or an understanding that you will see statements before they go out.

MR.MADIGAN: Yes,sr.

AUDIENCE PARTICIPANT: | wanted to follow up on apoint that was made at the outset. | think the suggestion was made
that judges do not like lawyers going to trial al day, and then going out and speaking on the courthouse steps. | think this
isdirected moreto Judge Robertson, perhaps, than anybody else. But, if it'snot affecting ajury, okay — which iswhat you
suggested, | think, generally — and so long asit’snot slanderous or libelous, do you judges generally care, or doesit affect
you consciously or subconsciously?

JUDGE ROBERTSON: | think that isreally ajudge-specific question. It bothers some judges more than others. | have
indicated how | feel about it. It does not particularly bother me.

Thereisalittlebit of cluck-clucking — you know, “ That'snot professional; wedidn’t doit that way in my
day.” Butitrealyisacase, asfar asl amconcerned, of no harm, nofoul. | may think it'sstupid to make alot of statements
and foul up the press coverage. | may have aview on whether or not it's productive or not productive for the lawyer to do
that.

AUDIENCE PARTICIPANT: Right.

JUDGE ROBERTSON: And sometimes— thiswasn’tin my caseat all — but during thetrial weall watched, | think, the
nightly back-and-forth every day during thetrial of the Microsoft case, you sort of graded them on their performance. But
itdidn't really have any effect, | don't think.

MR. CACHERIS: There was acase, before Judge Robertson took the bench in District of Columbia, involving a high-
profile defendant. And hislawyer was Edward Bennett Williams— the late Edward Bennett Williams, who wasafinetrial
lawyer.

He went in and pled very eloquently before the judge about how serious and how much effect this
conviction would have on his client, and convinced the judge that he should be given probation — this was before the
guidelines, of course, when judges could do thingslike that. He then came out on the steps of the courthouse and said his
client will wear this conviction as abadge of honor.

Later, I'm told that one of Williams' partners was in front of that same judge, and the judge inquired
whether or not this case was going to be a badge of honor for this client.

JUDGE ROBERTSON: Now, just thelast part of your question was, would it affect me subconsciously. Theanswer is, |
don’t know.

MR.BENNETT: What would you do, Judge Robertson, though — to sharpen up the question, if you don’t mind me doing
that. | am before you, defending somebody. The prosecution puts on their key witness. You recess court at four o’ clock,
and at ten after four | am on the courthouse steps, (which | would never do— | really wouldn’t) and I’ m saying, “ Twenty
minutes ago, before Judge Robertson, the biggest liar I’ ve ever heard testified in that courtroom.” You don't think you'd
drag mein, in front of you the next —

JUDGE ROBERTSON: | think you' d beintalking to meabout it the next morning.
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MR.BENNETT: All right. Okay. | figured that— you’ d give me until the morning?
JUDGE ROBERTSON: Well.

MR. MADIGAN: He sanicejudge.

MR.BENNETT: Niceguy.

MR.MADIGAN: Yes,dgr.

AUDIENCE PARTICIPANT: A dlightly different question, but taking alittle bit different turn. Mr. Bennett, when you
advised President Clinton, | alwayswondered about the attorney-client privilege. | really do not know the rules about this.
| would assume that the only person you can talk to about these thingsisthe President himself, since heisyour client. But,
you have got all these advisors who want to know what’s going on. How did you deal with that? If you can tell me.

MR. BENNETT: Well, | can tell you something. Most of the time, | met with the President by myself. And on those
occasions when | met with him with other people, | saw to it that it was in a situation where the privilege would not be
breached. If | had any doubt about it, | did not discussthingsthat | thought | could have problem with. That ishow | dealt
withit.

But also— maybe | should not say this, but quite apart from the privilege, if people did not have to hear
something or know something, my attitude was, they had no business being in the room. And | didn’'t want them to be.

Thereweretimeswhen there wereissuesthat came up and therewould be other peoplein theroom. It was
avery awkward situation at certain points because when the impeachment process started, there were certain issues that
White House Counsel had an interest in, and other issuesthat | had an interest in. So, there was aright, for both of usto
be discussing an issue.

Asyou probably know, some of the decisionsin the Court of Appeals came down and arguably undercut
Executive privilege— | don’t think it'seven arguable. | think it clearly did cut back on some of the Executive privilege. But
fortunately, | kept my counsel and was very cautious when | was discussing things. | certainly did not anticipate (I'm no
prophet) that the decisions would come out the way they came out. But maybe it wasjust anatural caution of not talking
about things when | should not be talking about them, or running any risks at all.

MR.CACHERIS: Andit'sagood thing Bob did not represent President Nixon because, if he had, everything that hetalked
about with the President would have been recorded and would now be in abook that you could al read.

MR.MADIGAN: Yes, .

AUDIENCE PARTICIPANT: I'minterestedin thethoughts of the entire Panel, but particularly interested in Mr. Bennett's
thoughts. | understood you to say that you thought it would be colossally dumb to say anything negative about a judge.
But you also said it would be inappropriate, unseemly and fundamentally unfair.

| wonder what your thoughts are about criticizing ajudicial appointee; namely, the independent counsel.

MR.BENNETT: WEell, let me go back to your predicate. | don’t have aproblem criticizing ajudge. But thereisaway to
criticizeajudge. Youdoitinapleading; youdoitinabrief. | do not hesitate to take on judges, but there are waysto take
themon.

My guess is, most judges would not be particularly troubled if you said they made the wrong decision
and they werewrong. | havefiled, only one or two motionsto recuse. But that isafar cry from going on Roger’s show and
saying, “Judge So-and-So is this or that.”

Now, the second part of your question is how | feel about criticizing an independent counsel. | draw a
clear distinction between amember of thejudiciary and a prosecutor, whether that prosecutor isan independent counsel or
whether that prosecutor isastate D.A. or an Assistant U.S. Attorney. And | think there, too, it is aways very, very fact-
specific. It'swhat you say and it's how you say it.

MR. COSSACK: Wasthe implication that an independent counsel isin the same position as ajudge, in that thereisan
inability to fight back?

JUDGE ROBERTSON: | think that islargely true. Theindependent counsel, unlike acareer prosecutor, particularly given
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that he is appointed by the judiciary, is constrained in what he can say and in his ability to defend himself.
MR. COSSACK: I'm not sure— and | agree with you, but I’'m not sure, personally at least, whether or not that reason
would rise to arule that says you cannot criticize them. | agree with Bob. | think thereis a clear distinction between a

member of thejudiciary and independent counsel. And, whileit'strue, | think, that independent counsel arein tough spots
to fight back, | think that just goes with the territory.

MR.BENNETT: All theseindependent counsel, after they get all this office space, hiretheir own public relations person.

MR.MADIGAN: Well, onthat note, we' regoing towrap it up. Pleasejoin meinaround of applause.
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